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TO THE RIGHT HONOURABLE 


Sir JOHN WILLES, Knight, 


Lord Chief Juſtice of the Common Pleas. 


My LORD, 


| ag adventured, under Your Lordſhip's Patronage 
1 and Approbation in Conjunction with the reſt of 
the Moſt Reverend Judges, to proceed in Publiſhing 
this further Part of my Work, that I might have the 
Opportunity of returning my Thanks to Your Lordſhip 
for the Honour before done me, and now again in 
permitting my preſent addreſſing this Volume to Your 
Lordſhip, and am with the Higheſt Veneration and 
Reſped 


My LORD, 
Your Lordſhip's 


Moſt Obedient and 


Humble S ereant, 


Charles Viner. 
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OF THE 


Several TI T LES, with their Diviſions and Subdiviſions, 


DT GUILTY, 


Pleadable ; In what Caſes. 
Notice, See Purchaſor, 
See Trial. 
What is 


Requiſite. 
In what Caſes 
Men ought to take Notice of Things 
without being given by any ©- 
ther 
As to the making or diſpenſing with 
a Forfeiture. 


In general. A. 
A 


In Aſſumpſits. 
In Matters of Practice in ſuperior 
Courts. 
To avoid being, or to make a Man a Tort- 


A 
feaſor. A. 


Good 
How it muſt be, and by whom to be given. 
To whom it muſt be. 
By Preſumption; to one where it ſhall 
affect another. 
At what Time. 
As to Matters of Practice in the ſuperior 
Courts. 
Purchaſors without Notice; In what Ca- 
ſes favoured. See Purchaſors (D) 
Law. Of what the Law takes Notice. 
ud 
Of what Judges muſt take Notice. 
See Court. 
Pleadings. 


Novel Alignment. 
Nudum Pactum. 
See Contract. 


Mul tiel Perſon or Vill. 
Pleadings. 
Nul tiel 
Perſon. 
Vill. 


Nugation. 
See Surpluſage. 
Nul tiel Record. See Record. See 
Trial (D) 
Nuncupattve Will. 
dee Wills. 
Nuper. Sce Abatement. 


dition. | 
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Nuſance. 


Common, 
What Act or Thing ſhall be ſaid a Com- 
mon Nuſance. 
Puniſhable. What is 
General Nuſance. 
What ſhall be ſaid ſuch. 
Reformable ; By whom. 
What Perſons may make a Nuſance. 
To what Thing it may be. 
Private Nuſance. What ſhall be ſaid ſuch. 
Pigeon Houſes. 
Aſſiſe of Nuſance. 
By whom. 
Againſt whom. 
For what Things or Cauſes. 
Aſhſe and not Caſe. 
See Actions (X. a) 
Aſſiſe and not Treſpaſs. 
W ho ſhall have ir. 
Againſt whom it lies 
n general, 
Heir. 
Fcoffee. 
Pleadings in Actions againſt the Heir, 
Feoffee &c. M. 2 
How to be brought. N 
Quare 
Divertit curſum Aquæ. 0 
Obſtruxit. P 
N 
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Proſtravit. 
Levavit. 
Quod Permittat. See 
For whom; In what 


uod Permittat. 
ſes, and Pleadings. I. 2 


Reformation. 
In what Caſes a Man may reform it, and 
how. 8 
Common. T 
Dejection, 
t what Time it may be. U 
Who may deject it. W 
Proceedin ce Indictment. W. 2 
One or Mi Writs. Sce Actions. 


Pleadings. See View. 
In general, in Actions; and what reco- 


vered. N. 2 

In Abatement, or Bar. X 
Iſſue. Y 
Indictments, Pleadings, and Judgment. Z 


Puniſhable how; and Judgment in Ac- 
tions. Aa 
Power of Juſtices of Peace and Scihons. B. a 


a Tath. 
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A T ABLE, of the ſeveral TITLE 8, 


% 


Hath. 
Compelled in what Caſes, and who may ad- 
miniſter an Oath. 
The Force thereof, where there is Oath a- 
gainſt Oath, F 
Plaintiff's Oath, Neceſſary in what Caſes. 
Sce Affidavit 
Plea of Defgndant, where it muſt be upon 
© Oath. e Plga and Demurter. 
Of Deferdants, admitted in what Caſes. 
See Trial (B. f 2) 
Oblations. See Offerings. 
Obligation. 
What ſhall be ſaid to be. 
What amounts to an Obligation, or Bill ob- 
ligatory. 
Who may make it. 
By what Name. 
o what Perſons. 
By what Words; Falſe Latin, Improper, 
Unknown Words. 
Ho it may be made. 
Single. 
In the third Perſon. 
With Condition. 
In reſpect of the Place where wrote. 
In what Caſes an Obligation with Con- 
dition ſhall be ſaid to be ſimple. See 
Condition (E. a) & (I. b) 
Joint or ſeveral. ; 
By what Words. 
Bound 
Without naming ; Who. 
See Faits (C. a. 2) 
Void. 


In regard of 
Inſenſible &c. Words. 
Miſtake in the Words. 
Omiſſions of Words. 
Where the Condition is againſt Law, or 
impoſſible. See Condition (E. a) 
Repugnant. See Condition (A. a) 
Where the Obligations are joint or ſeve- 
rf, or both. Rules, Pleadings &c. 
Good. 
The Solvendum being to a Stranger. 
Forfeited or diſcharged ; by what Entry, E- 
viction &c. 
Aſſignments thereof. 
See Aſſignment. 
Pleadings in Debts on Bonds. 
See Debt — Faits (N. a) 
— Double Pleas. 
Sw See Penalty—Condition. 

n what Caſes the Condition of an Obli- 
gation being to do ſome Act ſhall be 
decreed to be executed in Specie. 

See Agreement. 


Obventions. See Offerings. 


Occupant. See Eſtate (C. a. 3) 
The Reaſon and Original of Occupancy. 
Of what Eſtate. 

Againſt whom there ſhall be an Occnpant 
upon the Eſtate. 
General, 
Of what Thing may be. 
Special. 
Of what 
Thing it may be. 
Eſtate it may be. 
Who ſhall be ſaid to be. 
Who may be. 


What Actions lie againſt him. 
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Pleadivgs. 

Acts of Parliament. 

Equity. Relief. 
Occupier. 

Who, and capable of what. 


Offer. See Anſwer. 
Bound. In what Caſes a Man fhall be 
bound by it | 
Refused. Where after an Offer refuſed no 
Relief will be given in Equity. 
Offerings. 
Dffice or Inquiſition. 


The Original thereof. 
The ſeveral Sorts of Offices. 
How the Finding muſt be. 
Neceſſary. 
In what Caſes. 
What the King may do before Office 
found. 
Sufficient, In what Caſes the Office ſhall be 

Without Sciſure. 

To put the Party out of Poſſeſſion. 
Subject bound by the Office. In what Caſes. 
Traverſe 

In what Caſes ; And how. 

What Othces. 

By what Perſons ; Capacity. 

Scire Facias, and not traverſe ; In what 

Caſes it ſhall be 

Aſſisc &c. or traverſe ; In hat Caſes. 

Where the Party may traverſe or ſhall 

be put ro his Petition. 

1 and Execution of Traverſe. 

OW. 
Returned or received; How it mult be, 
and where. 

Proceedings. 

Falſe Inquiſition- 
Relation thereof, to what Time 8&c. 
See Forfeiture (R)—Relation. 
In what Caſes Forfeiture ſhall be before Of- 
fice found. 
At what time it ought to be found. L 

Pending Traverſe of another Office. 

Of ſeveral Conſiſtent, or contrary Offices 

found, and the Effect thereof. t 
1 found; Relieved or not; And 

ow. 
Superſeded. 
Pleadings. 


adings | 
Dfficers and Dffices, 
"= Ra oh ſhall be granted 
whom the a read. 
By what Wolde n 
0 


what Perſons; And how; 


E 
or a Collateral Reſpect, 
Want of — 

What Eſtate may be granted. 
Continuance of Eſtate, Implied by Law, 
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or given by the Words ; How long. E. 2 
At what Time. F 
How it ought to be granted. G 
Who ſhall ſaid an Officer, and from 
what Time. (See G) 
What things he may do. G. 2 
facto ; Ot Acts done by him; and in 
what Caſes he is puniſhable. G. 3 
WhatActs or Grants of Officer De Fac- 
to are valid. G. 4 
What ſeveral Offices are tenable together. 
See (R) 
Joint Officers and Offices 
In what Caſes they may b:. C. 2 
Conſidered 
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with their Divitions and Subdiviſions 
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Conſidered in Law. How. 
What one may do alone. Sce Steward. 
Return. 


'- Forfeitures &c. by one. 


Determined by 
Surrender of one. 
Death of one. 
Pleadings by or againſt them. 
Excuſe of the Exerciſe. 
Forfeiture. 
Of what Office. 
By whom and what. | 
Ot one Perſon, where it is of another. 
yr Neputy or Grantee, where it is 
of the Principal. See (K. 4)—For- 
feiture (I). 
To whom, or 


2 


o woe 
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Who ſhall take Advantage of it. M. 2 
By what Act or Thing. 
Misfeaſance. N 
Non-feaſance. 0 
Pleadings. O. 2 
Of Offices by Sale; and Sale prohibited in 
what Caſes. O. 3 


Diſcharged, or 
Determined, in what Caſes, and the Effect 


How. 
Without ſhe wing Cauſe. 
Surrendered. See (C. 6.) 
Inconſiſtent. 
Aſſigned over. In what Caſes an Office may 
be aſſign'd over. 


. | 
&, in whoſe Name. See Attorney (K.) 
Made 
By whom 
As incident 


By Reaſon of the Words. 
w 


Without writing. 

Who may — another to make a 

Deputy. ; 

Where a Principal Officer having Power 
to make a Deputy, at what Ine he 
may or muſt execute that Power. 

Power of Deputy. See Steward. 

As to binding the Principal. 
In Reſpect of the Words of Deputa- 

a tion. 

What Eſtate by Implication will give 

; Power to depute. 

Right; what he may claim as ſuch. 

Deputy's Deputy. 

| Pleadings by Deputy. 

Actions. 

In what Caſes againſt Deputy, and in 
what againſt Principal 

Remedies to recover, or be admitted into 
Offices. Sec Mandamus. 

Count. 

8 Superior. See Maxims. See 

ſcape. 

Pleadings. 

Who all be ſaid ſuch Officer, of whom 
the Court will take Notice to write to &c. 
See Courts. 

Receiver General. 

What Things he may do. 


One Entire Conveyance. 
What is, tho' made at ſeveral Times, and 
conſiſting of ſeveral Parts. 
[on. 
Whatis. How it muſt be {et forth, and in 
what Caſes rel ie ved. 


thereof as to the Fees &c. O. 
P. 
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Orders of Juſtices of peace. See 
oor, and other proper Titles 
throughout the ſeveral Volumes. 


Orphans of London, See Cuſtoms 


of London: 


Dther Action pending, See Plea and 
Demurrer. 
W hat ſhall be ſaid other Action pending. 
ra_ of other Actions pending 
Of a ſuperior Nature. 
In another Court. 
Againſt different Perſons for the ſame 
Thing. 
In what Caſes it is a good Plea. 
How the Pleading muſt be. 


Overſeers of the Poor. 


7 1 by whom, and how, and who. 

Their Power. x 

Orders of Juſtices &c. as to Overſeers, 
As to Overſeers Accounts, 

Puniſhed or aided, 


Dutlawry, Vide Utlawry. 
Dwn Act. 


Binding or relieved inſt, in what Caſes. 

Own Sath. See Trial. (B. £ 2.) 

Allow'd In what Caſes. 

In what Caſes one ſhall be relieved, tho 
againſt his own Oath. 


Oper of Records, Deeds tc, 
G1ven. 
In what Caſes. 
Of what Thing. 
How, and the fect thereof. 
Demanded. 
In what Caſes it may or muſt be, and 
how. 
By whom. 
Or given at what Time. 
In what Caſes. | 
Grants of the Crown. Sce Prerogative. 
Pleadings. 
At what Time after Oyer given. 


Oper and Terminer. See 122 

Daine fort x Oure, See Mute. 
Jalatine County, See County. 
Zarceners. 


Who are. A. 


Of what + Rings ; 
nd how. Things indiviſible. 


Age. | 

W here one ſhall have the Privilege of 
her Age, and that tho' the other be 
above Age. 

What Privilege the Eldeſt or her Iſſue 
ſhall have in Partition. 

Deem'd in Law as one Heir, and to what 
Purpoſes they are ſaid to have ſeveral 
Freeholds. F 

The Difference between Parceners, Joint- 
tenants, and Tenants in common; and how 
they may convey the one to the other. 

See Jointtenants. (N. a.) 
Where they ſhall be ſaid ſeiſed in Copar- 
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cenary of Rent. G 
Forfeitures. 
Where one is bound by the Offence of 
the other Vide (N). 
Severance 


— 
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Par 


Severance. 
What is; and revived in what Caſes. 
What Act they may do the one to the other. 


I 


What Act of one ſhall go in Benefit of the 


others. 
Ouſter. What Ac of one ſhall be ſaid a 
Diſleiſin of the other. See Preſenta- 
tion. (K. b). 
Entry by the one. ö 
In what Caſes it ſhall enure ſo as that 
the other may enter with her. 


B 
Ty of one the Entry of the other; to | 
wha B. 2 


t Purpoſes. Sce Entry. 


Grants by one. 


W hat Offence of one ſhall bind her Partner. N | 


Where Feoffee of one ſhall have Aid of the 
other. 
Actions, 
By one ag inſt the other. 
Againſt others; in what Actions they ſhall 
in. 
Tolader by them, tho Parceners in ſe- 
veral Degrees. 
Where Damages recovered jointly ſhall 
enure in Severalty, and not ſurvive. 

Survive in what Caſes, or by whom to 
brought after the Death of one. 

Againſt Parceners. « 

n what Caſes they ſhall be joined. 
Pleadings. Count &c, 
Judgment. 

Where in real Action by one Parcener 
againſt another Judgment ſhall be given 
in Severalty. 

Equity. 


Jartſh. 


W hart is or ſhall be intended a Pariſh, or a 
Vill only in a Pariſh. 


Pariſhioners. 


Their Power, and compellable to do what. 
8 How far binding to the reſt. 
ur k. 


Matters relating to Parks. 


Parliament. 


Of the Word Parliament, and what will 
make a Seſſions. ; : 

Who may fit and have Privilege in the 
Houſe of Commons. 

Extent of Privilege. 

Power as to Impriſoning, and Effect of Pro- 


tions &c. 

Breach of Privilege. What Law-Proccegp 
ings are a Breach. | 

Order of Parliament 

W and Fees of Members of Parliament. 


Pat 


What Things may be done by Parol or 


ithout Deed. 
ement. The Force and Effect thereof. 


A nt. 
ols alias Words. 

Ancient Words. 
Abbreviation. 
Expoſition. 3 
Copulative and Disjunctive. 

here they are one Sentence, and where 

ſeveral. 
Relative. 
In what Caſes they ought to refer to the 

next Antecedent. 

In what Caſes they ſhall relate to ſeveral 


Things reſpectively. 
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Generalis Clauſula non porrigiturad ea quæ 
Specialiter ſunt comprehenſa. 

ColleCtive. 
Heir. 
Other Words. 


Parſon. See Preſentation, 
His Intereſt in the Church and Church- 
oe See Preſentation, Patron &c 


(G). 
Particular Eftate. 


By Implication. See Uſes. 
Pleadings. 
Partition. 
Ot what Things. 
In Deed. 
How it may be made, and what amounts 


wid 0 


to It. A. 2 


In Law. 


W hat amounts to it. A. 3 


Good. In what Cales. 
By whom. 
Parceners 
Without Deed. 
Others than Parceners, tho* made by 
Deed or without Deed 
Made by whom, in Caſe of Infants, and 
on their Behalf. 
By Judgment in Aſſiſe &c. 
Between Parceners, of what Things. 
To bind them and their Iſſue, being made 
by Infants or Feme Coverts. See (N). 

Election. 

Who ſhall have the Privilege. See (I), 

Owelty. 

What ſhall be ſaid equal. 

Rent for Equality. "What ſhall be 
2 of a Collateral Thing for Equa- 
ity 

What may be granted for Equality u 
— 1 col, in what Caſes — . 
out Deed. 

In what Manner they ſhall have the Thing 

rted. Coparceners. 

The ſeveral Ways of making it ; and of the 
Election and Privilege of the Eldeſt and 
her Iſſue. 

In Hotchpot. What; and in what Caſes 
to be made. 

The Effect of a Partition; and how ſeiſed 
after. 

Bound 
By what Partition. 

* made by Infants, Feme Coverts 


2 
Voidable 

For what Cauſe and how. 

By what Act made good. 
ow ; by Matter ſubſequent. 

Defeated. 

Where by the Eviction of all or Part al- 
lotred to one the whole Partition ſhall 
be defeated. 

Writ. 
Procecdings therein, 
Lies. 
Between what Perſons, and for and 
inſt whom, and how. 
At what Time after Abatement of 
a former Writ. 
Judgment. The ſeveral Sorts, and in what 
Caſes Error lies, and when. 
At what Time. See Death &c. 


Jury. 
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With their Diviſions and Subdiviſions. 


Jury. What the Jury muſt do where the 
Lands to be parted are not fully known. 
Sherift. = 
W hat he muſt do after Partition made. 
Pleadings. And what ſhall be recovered. 
Evidence. Inter ſe. See Trial. 
Equity. Decreed in Equity, and how. 


Jartners. 


How liable to Creditors. 
Diſputes between the Partners and their 
ebtors. 
One dies. 
Diſputes between 
ecutor or Adminiſtrator of the de- 
ceaſed, and the Survivor &c. 
Creditors, and the Survivor &c. 
Inter ſe. 
arty. 
Pa 4M in Equity. Who. 

Ingeneral ; and the Neceſſity of having 

roper Parties. 

Adminiſtrators — Attorney-General — 
Bankrupt.—Perſons beyond Sea — 
Ceſty que Truſt. —In Copy hold Caſes. 
—PDeviſees.— Executors.— Foreigners. 
— Heir. Incumbrancer, See pl. 47, 
&c.— Joint-Covenantors, Factors &c. 

ointenants. Legatees. In London- 
ſes. Lord of a Manor. Mortgagee, 
Mortgagor, Remainder-man of Mort- 
gagee.——Obligors and Obligees. — 
Occupiers or Poſleſſors —Officers. — 
Parties intereſted. —Purchaſors—Re- 
mainder- men. Tenants of a Manor. — 
Tertenants. Truſtees.— Witneſs. 
Want of proper Parties. 

The Ee thereof. 

Who ſhall be ſaid to be Party, and when, 
and by what. 

By Praying Proceſs. 

Of altering the Parties. 
Pauper. 
Who may be admitted a Pauper. 

In what Caſes, and how. 

Favour'd, Indulged, Puntſhed or Re- 
rained ; How far. 

Ot the Demeanor of Counſel &c. 


Pan. 
What. As to the Intereſt of Pawnee, or 

Pawnor ; and how conſider'd. 

Redemption. 

At what Time ; and on what 'Terms. 
Where the Pawn is transferr'd, or de- 
livered over. 

Of Deeds pawned. 

Where Goods are pawned by one that is 
not the Owner. 

How the Goods may be uſed; and in what 

Caſes they may be ſold. 

Loſt or damaged. 
Actions, Proſecutions, and Pleadings. 
Pawnage. 
bag it is. And what paſles by the Grant 
of it. 


Iaving, Sce Deviſe. 
- ayment. 
© Good 


In Reſpect of the 
Thing paid or given. 
Perſon to or by whom. 

To a Stranger. 
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Pecultars. 
The ſeveral Sorts &c. and Pleading. 


Peer. 
Peerage. 
His Dury and Power. A 
Privilege. 


Degraded. 

Pleadings. 

Trial of Peers and Pecreſſes By whom. 
In what Caſes per Pares. 


Penal Bill. 


Penalty. 
Of Bonds Relie ved, or Enlarged. And what 
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Manner. 
Fraud, Artifice &c D 
hat amounts to a Payment. F 
Retainer. F 
How. By Parcels. 6 
When it H 
Ought to be. 
May be. L 
Where the Time is uncertain. K 
Limited in the Disjunctive. L 
Application. How, 
By whom. M 
Plea. 
Good. N 


Proof of Payment. What is. 
Deviſe or Settlement for Payment of 


Debrs. 
How. 
Pari Paſſu. 
What Debts. 
Debts and Legacies. 
Where to be paid Pari Paſſu. 
Good. | 
What ſhall be liable to the Payment, or 
ſhall be ſaid to be charged. 


en AW 


Attendance in Parliament. 


Proccedings 
At Law and in Equity. 
See Sequeſtration. 
Sworn. In what Caſes. 


Order and Proceſs thereof 


W hat Advantages they may take on their 
Trials. 


N E own os > 5 


Houſe of Peers. 


Its Power over other Courts, and Power 
of other Courts as to Peers. 


"i % 


ſhall be ſaid a Penalty. 


— 


Penſions. 


Recoverable 


Where and in what Court. And againſt 
whom Act ion lies. 


A 
J>erambulation. A 


2crjury, 
1 3 4M 


At Common Law. A 
How, B 
In Reſpect of 
The Court, or Perſons before whom. 85 
Its being committed 


In any judicial Proceeding 1 

In a Thing material o not to the 
Iſſuc. E. 
Thro' Miſtake or Inadvertency. þ 
By whom. Sce Prohibition (F.) G 
Diſability and Reſtirurion, H 
Actions and Picadings. 1 
Proof K 
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A TABLE of the Several TIT 


Per Nomen. 


Plcadings. 


Berpetuity. 
Want is And how conſidered in Law. 
er que Servitia. 
VW inat it is; and in what Cafes it lies; and 
for whom. 
Againſt whom it lies. 
Pieadirgs, 
Per ſonal. 
Taings. 
What Things are ſo perſonal that they 
can't he transferr'd. Sec Condition. 
Perſonating. | 
Petition and Ponſtrans de Droit. 
See Prerogarive (Q. 7) &c. 
Petitions in Chancery, 
W hat it is; to whom they muſt be, and in 
what Cafes; and how It may be granted. - 
Wat may be done upon « Petition only 
without a Bill 
What is to be done in Caſe an Order is made 
upon the Petition. 
Phyſictatis and Surgeons. , 
Ot London, incorporated how. And their 
Power. 
Pin⸗ money. See Baron & Feme. 
Die powders. See Court. (HH. a.) 
Pirates and Piracy. 
Who, and u hat is; and how conſidered. 
Forteited &c what. 
Property altered 
Ry Piracy in what Caſes. 
Puniſhment of 
Piracy. 
Acceſſories. How. 
Tried, how and by whom, and where. 
See Admiralty. 
Rewards for oppoſing or diſcovering Pirates 
Puniſhment of Sailors &c. for not oppoling 
Pirates. 
Pleadings &c. in Indictments. 
Plſcary. See Prerogative. (B. a) 
Excluhve of the Owner of the Soil. 
In what Place. 
The ſeveral Sorts, and what is a ſeveral 
Piſchary. 
Incidents. 

Actions and Pleadings. See Wears (A) 
Evidence. See Trial. (B f 6 ) Piſchary). 
Place. See Fines (K) (E. a.) See 

Abatement See Condition (O. b) 
&c. 
Pleadings. 
In what Caſes the Place is material. 
Traverſe. See Treſpaſs. 
Plea and Oemurrer. See Anſwer. 
In Equity. | 
Notes. 
To Bills of Accourt. 
To Bills of Diſcovery. See Diſcovery, 
Of Perſonal Things. 
Titles. 
Truſts. 
For Want of Parties. 
That he is a Purchaſor. 
Former Suits, Decrees &c 


Condition precedent unperformed See 
Condition. 


O r tO = 


8 
He 88 


08 


— > 


— — — 


LES 
* 3 


That it is a Matter at Law. 
Length of Time. See (N) pl. 3.—Length 


of Time. 
Limitations. Statutes. 
Outlawry. 
Privilege. See (T) pl. 2. 3. 
Nelcaſes. 


After Verdict, Nonſuit, Judgment &c. 
Where Plaintick fers forth no Title. 
Where the Plea muſt be upon Oath. 
See Oath. (D) 
Return of the Plea, 
How. 
Put in, at what Time. 
Adminiſtration repeal'd &c. See (C) pl. 
6.(E)pl. 1. 
Baſtards. See (D) pl. 5 
vat Md dee (D) pl. z. 6. 
eleaſe. Sce (C) pl. 4. 5. 8. —(F) pl. 2. 
How to be pleaded Kc. rt eb 
Of ſetting it down to bt argued &c. and 
what ſhall be faid a Waiver. 
Over-rulig his own Plea, What ſhall 
be ſaid to be. 
lea and idleadings. 
What is, or amon'ts to à lea. 
Of Pleadings in ge eral ; good or not 
Of the Parts of Plending, N cgular and Irre- 
gular. 


Plea not anſwering the Declaration; and 


where it does, or may, vary from it 
Time. At what Time Defendant muſt 
plead. 


W hat Plea may be pleaded after Time to 
plead granted. 


Helped or aided by the Plea. What is. - 


Writ Declaration. 

Amendment, or Alteration of Pleas In 
what Caſes | 

Rules as to Pleadings. 

Signed by a Serjeant &c. In what Caſes 
they muſt be. 

The Manner of giving a Plea, and of pur- 
ting Pleas into the Office, and keeping 
them there 


1?ledge. See Pawn. 
Hedges. See Error. (F. c.) 
Found 
By what Perſons 
In what Actions or Caſes. 
Vide Replevins for Rents &c. (R. 3) 
(K. 4) 
At what Time they 
Ought to be found. 
May be tound. 
How. | 
The Effect of not finding Pledges, 
Puniſhment of not taking any, or taking 
inſufhcient anes. 
Taken. 
By whom. 
Writ de Plegiis Acquietandis. Proceedings 
and Pleadings. | 
Pleadings. 
dlenarty. See Preſentation. 
Auralities. See Preſentation. 
Iolicy of Inſurance. 
RT. See Trial (V. 9) (X. g.) Mer- 
Chant.) 


Poor. 


— 


— 


e 0: we 


* 


oo >». 


Ra O M OQOHH0O 


4; 


8 _— 


ML 
. 


NY "= 
. DD 
TS * ny, I OE 
n „ ies = 


* 
ts 
* 
fs 
6 , 
4 
ED * 
= 
F 


i 2 * hd fs. . 
1 * * we - 
„ ; 2 os 
2. . e oy 
* = bo 
r 


+ 5. MT A 


2 E 0 ” 
, LEON 2 
* *. W bus. 4 
n 


. . 
2 « 
© — 


Poor. 
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See \Work-Houle. 
Statutes. 


Orders of Juſtices &c. 
Concerning the Poor, Good or Not. 
As to Children or Parents being rated. 
Poor-Rates, 
By whom made, and How 
Liable. 
W hat. 
Who. 
Good or Not. And et aſide in what Ciſes 
Remedies for recovering Rates, 
Rates of Pariſhes in Aid. 


Portions. 
Railed. 
In what Caſes to be raiſed, 
How, by Sale or Mortgage &c. 
At what Time to be raiſed or paid. 
How much. 
And Maintenance, in what Caſes. 
Accumulative. 
Maintenance or Intereſt, payable in what 
Caſes, and from what Time. | 
Who is intitled by the Limitation, and 
How. X 
Liable, what is. 
Veſted. In what Caſes. 
Merged 
By — 4 of Eſtate. 
Or lapſed for the Benefit of the Heir. 
See Deviſe. 
In reſpect of the Settlement not being 
made. 
Favoured. 


Poſſeſſion. 

Who ſhall be ſaid in Poſſeſſion 
Of Lands or Things Real. 
Of Goods. 

Of the Difference between Tus Poſſeſſionĩs 
& Proprietatis. Sec Righr, 

Of one, ia what Caſes it thall be the Poſ- 
ſeſſion of another. 

What will give or make a Poſſoſſion, and 
will put a Man out of Pollethon. 
See Office (G) 

Favoured 
By Acceſſion of the Right. 

Privileges of Poſſeſſion, 

Sufhcient for what Purpoſes. 
As to Actions, 
As to other Purpoſes than Actions. 
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To draw the meer way 0 See Right (B) 


Pleadings, Poſſeſſionatus 
Poſſibility. 
What ſhall be ſaid to be good, and How 
conſidered in Law. 
Grantable over, In what Cales. 
See Grant (N) (M) 
Releaſed or diſcharged. In what Caſes. 
Deviſed. In what Caſes. 


oſtea. . 
oſthumous. See Eſtates. 
owers. 
To make Leaſes. 
In General, to whom and How. 
Extent thereof. 
Purſued. 
In reſpect of the 
Years or Lives limited. 
Rent reſerved. Ancient Rent. 
Thing leaicd. 
The Eſtate of the Perſon doing it. 


uit. See Title (D) 1 
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— With their Diviſions 


| 


] 


and Subdiviions. 
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Exceeded. 

Where the Power is exceeded, How it 
ſhall be, where it is to leaſe or 
Charge, " 

Executed, Where it is well executed. A. 8 

In reſpect of the Leſſor. See (A. 6) 

Determined or extinguiſhed. 


A. 
Equity. , 


Decreed, tho' not ſtrictly purſued A. 10 

Defect ive Powers ſuvply'd. A. 11 

To Charge Land. Good. A. 12 
See Charge (A) pl. 1, 2. &c. 

Exrent thereof; A.13 

Executed. 

Well, in Reſpect of the 

Manner. A. 14 


Perſon doing it; as Feme Covert &c. A.15 
Defectively ; but ſupply d in Equity. | 
Sec (A. 17) 
Suſpended, determined, ar extinguiſhed. A 
Decreed. 


Defectively executed; ſupplied. A. 17 
Execution decreed by meats of, and 
purſuant to an Agreoment. A 18 


Bad Execution. Where ir may operate 


as a Good Appointment. 19 
In General. 
Conſtruction of Powers, and of the Exe- 
cution thereof, A 20 
Of Revocation. Good. B 
Good Revocation according to the Power. C 
Suſpended | D 
Extinguiſhed or determined 
By whar Act E 
In what Caſes, F 
Ne-reed tho? 
Nor ſtrictly purſued. GG 
Not evecured. H 
New Ules limited lu what Caſes may be 
ard How, 1 
rebend and Drebengarp. A 
Drecedents. 
Good. 
W hat are in General. 
Eſtabliſhed by Jong Uſage, tho' otherwiſe 
not good B 
Of what Repgarl Precedents are in Law. C 
recipe quod Beddat. 
ies. 
Agaiaitwhom, and in what Cuſes. A 
For whom, in reſpect ot Eſtate. And what 
amounts to it. B 
Of what. C 
Place. ; 
In what Place it ſha!l be brought. D 
Sciſin, what Seiſin ſhall be tufficient to 
bring Præcipe quod F cddar E 
Joint or Several, and Pjcadings, K 
P!eadings Gs 
JPrerogative of the King, 
In General. S+d 
Dc hrs, 
Debtor by what Act. A 
Relation as ro Execution. 
To what Time, | bo 
For 
Franktenemeur. B 
Chia'tels 
Perſonal. 1 
R -4l. J. 
Charged who, Io 


At hat Time it mav be, in what C:%s; 
when commor Perſon is to have him 
in Execution allo, (* 
C300 


- A TABLE of the ſeveral TITLES &. 


Goods of whom ſhall be put in Execution. I 
Lands of whom. Jointenants &c. I. 2 
What Things ſhalt be put in Execution, K 
Prerogative of the King in Executions, H 
Diſcharge. What Thing will diſcharge 
the Land of the Debt of the King. L 
Execution. How to be made. M 
dtatutes relating to Debts of the King. M. 2 
Extent in Aid in the King's Name, X.; 
Account, 
In what Caſes, M. 4 
Againſt whom. N 
arty himſelf. N 
Executor or Heirs. P 
Tertenants. Q 
How to be brought, and by what Name. © 
Debts due to a Subject - 4 the King ; and 
Subſidies &c. aſſigned for Payment. 
Remedy for the ſame, and How far the 
Collectors &c. and their Exccutors 
are liable, and Pleadings. Q. 2 
Actions. 
Joinder. In what Caſes the King and 
a comman Perſon may or ſhall join in 
Action. 4 
W hat Actions the King may have, or may 
be brought againſt him, or what the 
Party may do in licu of Action. Q 4 
Pleadings. 


Variance. In what Caſes the King ma; 
vary his Count &c. Q 5 
And Procecdings. Q. 6 
Monſtrans de Droit and Petition &c. 
Statutes relating thereto. Q.8 
For reſtoring Lands &c. 


Antiquity. And How conſidered. And 
in what Caſes it =_ be, and How. Q. 7 
es. 


Neceſſary in what Ca 9 
Who ſhall have Petition in Reſpect of 
Eſtate. Q. 10 


How it ſhall be. 
By Monftrans de Droit, Petition, 


Traverſe, or Sci. Fa Q. 11 


1 


| 


Scire Facias for the King. 
Neceſſary in what Caſes. Q. 12 
Proceedings and Pleadings. Q 13 
What ſhall go to the Succeſſor, or to the 
Executors Q. 
Prifage. 
* 
y whom. R. 
In what Caſes. R. 
At what Time, and How. R. 
Subject to what Charges &c. R 
Power. 
What Things the King may do 
Or Grant , his Pregogativc. 
In General, 
Whar Things may ba done without the 
King's Licence, 
Money. 
Sue, in what Courts. 
mpoſitions 
Honours., Serjeants &c. 
In the Sea 
Wrecks. 
Cuſtoms, Impoſitions. 
Who may impoſe or take them. D 
Granted withaut Parliament. VV hat may 
be. E. a 
Tonnage and Poundage F. a 
G. a 
H 
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ſtoms. 

Paid 
For whoſe Goods. 

Granted 
For what Cauſe. 

Puniſhment of defrauding the King of 
his Cuſtoms, and Pleadings as to For- 
feitures. I. a. 2 

Mines. K. a 
Relegation K. a. 2 
War. L. a 
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(A) Not Guilty. Phadable. In what Caſes. 


1. IN Decies tantum Not Guilty is no Plea, but Not ready to give his 
Verdict. Br. Action ſur le Statute, pl. 14. cites 8 H. 6. 9, 
& 10. | 
2. In Writ of Maintenance, he ſhall not ſay Not Guilty ; by which he 
ſaid, that He did not give, &c. and ſo Not Guilty; but the Not Guilty 
was not entered, but only that He did not give Robes &c. Br. Action 
ſur le Statute, pl. 14. cites 8 H. 6. 9, & 10. 
3. Note, that of general Pardon of Felony &c. all are bound to take No- 
tice of it, ſo that if the Felon will plead Not Guilty, yet the Fudges ought 
to refuſe it, by reaſon of the Pardon, Br. Notice, pl. 1. cites 26 H. 
8. 7. | 
4. In Action upon the Caſe for 4 Thing which lies in Feaſance, as for 8. P. Ibidi 
burning bf Goods or Deeds &c. Not Guilty is a good Plea ; contra for Non- pl. 77- 
0 ct a Thing which he ought to do, as Making a Bridge, Park- 
2 , Scouring a Ditch, &c. Br. Action ſur le Cale, pl. 111. cites 2 


e 
6. 
5. Error was brought upon 4 Judgment in Delt upon the Statute of 32 H. 
8. for that the Detendant pleaded Nor Guilty, which was urged to be no 
Plea in this Action; Bur all the Court held it good when the Action is 
grounded on a penal Statute. Tro. E. 257. pl. 34. Mich. 33 & 34 Eliz. Sa- 
very v. Tey. | | 
6. In Debt brought by a Farmer of a Rectory upon the Statute of 2 K.“ In an Ac: 
6. for carrying away his Corn, the Tithes not being ſet out, and demanding Nor 2 ” 
the treble Value Not Guilty was pleaded ; and all the Court reſolved, fe, Not 
That it was an Iſſue well enough in this Action; For it was not tor a * Guilty is not 
Non-feaſance, but tor a Male-feaſance, wherein the Torr is ſuppos'd. Cro. any Plea ; 
E. 166. Trin. 42 Eliz. B. R. Wortley v. Herpingham. and Baths 


two Nega- 
tives, which cannot make an Iſſue any more than two Affirmatives; But in Action for a Mis-feaſance 
it is otherwiſe. Cro. E. Trin. 39 Eliz. B. R. Yielding v. Fay. 


nm. Aud in an Action upon the Statute, which prohibits a Thing upon which 
a Penalty is demanded, the Iſſue may be Not Guilty, or Non debet, and fo 
it has been often rul'd in this Court; wherefore the Iſſue was joined ac- 
cordingly. Cro. E. 166. in Caſe of Wortley v. Herpingham. 


For more of Not Guilty in ernte See Actions, and other proper 
Titles. TE 


B | Notice, 


Notice. 


See Accept- (A) In qohat Caſes Men ought to take Notice of Things 


ance—Con- 


dition (A.d) æuitſuut any Notice given by any other [ 25 to the MAKING 


— Eſtate 


(O. b) or diſpenſing wth a Forfenture. | 
Cro. C. 497. 1. I there be Curia legalis of a Manor held twice a Year, in which all 
8. —— thole who have Common in a great Moor, Parcel of the Ma⸗ 


A Freeman not, haveuſed time out of Mind tc. to appear, or to be amerc d for 
of London It, Or to be eſſoigned, and there is a Cuſtom, that the Steward has 
waschen Uſed at the fuld Court to elect and\wear a Homage out of the Com⸗ 
Sheriff, and monerg appearing to enquire of the ions and Dfrences con- 
ion, cher Cerning the Common, and that the ſatd Þomage has uſed to make 
an _ARtion Ordinances, Anglitce By-Laws tor the better Preſervation ot the Com- 
was brought mon, and that all Commoners have uſed to obey thoſe By-Laws 
againſt him inder a reaſdnable Pam cc. And after, at ſuch Court, an Ordinance is 
ona BY- made by the Homage, That no Commoner ſhall put in his Sheep in a 


_ For- certain part of the Moor (fhewing tt by Bounds) under the Pain of 38. 
irure, It 4 d. to the Lord; Ard this Ordinance is publiſhed and proclaimed in 
wasobxted, the ſame Court. Though there be not any expreſs Notice to J. S. 
that no No- 
we was gi. whois a Commoner, and he after puts in his Beaſts againft the 
ven of this Drvtnance, the Lord may diſtrein and avow for this 3 s. 4 d. for- 
Election, felted (having JPower by Cuttom to diſtrein for it) without alleging 
ard ir might any Notice given of the Drdinance to him ; Becauſe it is in Nature 
* "> a: Df a Statute Law made by the Commoners ; For by Intendment, 
alen make uch Droinances 19 bind them ; and the Cuſtom 19, that al 
ection. Make 3 5 
e e e ee e 
h 4 ; e 0- 
ain of de claimed, and if not, it was his own Default ; And it being done by 
Court ſaid, the Pomage, and not by the Lord nor Steward, the Commoners 
20S ever) bucht to take Notice of it. Trin. 14 Car. B. R. betineen Zames 
oe,» And Tinteney. Adjudged per Curtam in Writ of Error, upon a Judg⸗ 


Crizen, being ment in Bank upon a Demurrer upon ſuch Avowry, Intratur. 9 


che Body Po- Cat. Rot. 234. Dr Trin. 11 Car, Rot. 753. 


litick, is 
poſed to 47 tes where the whole 3 : and tho' in Fact one of them was abſent, yet it was his 
ty to have been there, and ſhall be obliged to take Notice of this Election at his Peril. ſides, the E- 
lection is made in View of the City, of which all Perſons as Members of the Body Politick are to take 
Notice ; And the Proclamation is alſo made 'in the moſt notorious Place of the City, viz. on the Huſt- 
ings, where every Perſon may take Notice of it ; And 8 was given for the Plaintiff. 5 Mod. 
38. 442. Trin. 11 W. 3. B. R. the City of London v. Vanacre 1 Salk. 142. S. C. 
arth. 484. S. C. 12 Mod. 272. 8. C. p b 5 
If a common Nuſance is preſented at 4 Tourn or Leet, the Sheriff or Steward m_ either amerce the Per- 
ſon preſented, and alſo order him to remove the Nuſance by ſuch aDay, under Pain of forfeiting a certain 
Sum, or may order him to remove it under ſuch a Pain, without amercing him at all. But Ser- 
jeant Hawkins ſays it ſeems doubtful, whether ſuch a Perſon be bound at his Peril to take 
otice of and obey ſuch Order, beivg made in his Abſence, unleſs expreſs Notice be given him of it. 
2 Hawk Pl. C. 61. cap. 10. S. 32. 


2. The Law will not compel one to take Notice of As done betwweer 
Strangers, or of any Incertainty, on Pain of Forfeiture of his Eſtate or In- 
tereſt. But in ſuch Caſes Notice ought to be given to thoſe that are te 
be Loſers. 8 Rep. 93. in Fraunces's Caſe. 5 

3. Tenant infeoffs his Son and Heir and dies, the Lord accepts the Rent 
from the Heir not having Notiee of the Feoſf ment, yet he have his 
Arrearages and Reliefs. Cro. E. 572. cites 4 E. 3. Releaſe 11. 


4. A. 
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4. A. made a Leaſe to commence after the Determination, Forſeiture, ot 
Surrender of a former Legſe, with Clauſe ot \Re-entry for Non-payment of 
the Rent atterwards. A. took a ſecret Surrender of the firſt Leſſee, and af- 
ter that Surrender a Rent-Day incurr'd, and no Rent was paid by the ſe- 
cond Leflee; and yet adjudged that his Eſtate is not void, becauſe A. 
ought to give Notice to him ot the Surrender. Arg. Goldsb. 140. pl. 49. 
cites 18 & 19 Eliz. 354. pl. 32. & 17 Eliz, : ; 

5. Acceptance of Rent is no Diſpenſation with the Forfeiture, without 
Notice ot the Forfeiture. Cro, E. 572. Trin. 39 Eliz. C. B. Harvy v. 
Oſwell. 

6. A. infeoff*d B. in Fee upon Condition, that if A. within a Year 
after B's Death, ſhall pay 20 l. to the Heirs or Executors of B. he may re- 
enter, —B. enfeoffs C. and dies, leaving MH. his Wife and W. his Heir his 
Executors. A. paid the 100 I. ro W. but being a colourable Payment 
only, was not effectual, [though had the Payment been real, it ſeems the 
Entry of A. had been lawtul.] In this Caſe A. was not bound to give No- 
tice to C. either of zhe Payment or Death of B. For C. is a Stranger to the 
Payment, and may know the Death of B. as well as A. Jenk. 261, 262. 
pl. 61: cites 39 Eliz. 5 Rep. 95. b. Goodal's Caſe. 

n. Feeffee ot Land, or Bargainee of the Rever/ion by Deed indented and in- 
roll d, ſhall not take Advantage of a Condition for Non-payment of Rent re- 
ſerved upon a Leaſe, upon a Demand by them, without Notice given 
thereof to the Leſſee. 8 Rep. 92. in Fraunces's Caſe, cites it as the Opi- 
28 of Popham Ch. J. in Mallorie's Caſe ——And cites 5 Rep. 113. 

8. If the Ffate of the Lord of a Manor ceaſes by Limitation 4 an Uſe, & of Bar- 
and the Uſe and Eftate of it is transferred to another, who demands the Reut 84m of the 
of a Copyholder, and he refuſes to pay it to him, This is no Forteiture, 5 ne 
unleſs Notice be given to the Copyholder of the Alteration of the Uſe « and in- 
and Eſtate. 8 Rep. 92. a. in Fratunces's Caſe, cites Hill. 1 Jac; Becon- rolled; cited 


ſhaw v. Southcote. _ affirmed 
or good 


Law. 8 Rep. 92. b. in Fraunces's Caſe 


9. A. was Leſſee for go Years, and aſſigned to B. ten Nears of the Term. 
B. covenanted to repair Sc. A. deviſed the Reverſion or Reſidue of the 
Term o F.S. and died. FJ. &. brought Action of Covenant againſt B. 
One Queſtion was, if the Action would lie, no Notice having been gi- 
ven of the Grant? And it was held by Coke Ch. J. and Foſter J. that 
there needed not any Notice in this Caſe ; becauſe here is no Penalty in 
this Caſe as there was in Malorie's Caſe ; For there was a Condition. 
Godb. 161. pl. 22. Paſch. 8 Jac. C. B. Briſtow v. Briſtow. 

Io. In Debt on Bond conditioned to pay 1007. for Freight for his Ship x. B. The 

0 — 2 after he ſhould return with his Ship to ſuch a Port of Diſcharge, Uploading 

Verdict was for the Plaintiff. It was mov'd in Arreſt of Judgment, that no of the Ship 
Notice was expreſs d to be given of the Unloading of the Ship, and that 1e Mm. 
this being a collateral 7, my and penal to the Defendant, he ought to have ofthe Condi- 
Notice of it : But Roll Ch. J. 1aid, that one Party might as well take tion of the 
Notice of this as the other ; tor the 'Thing to be done is not to be done Bond, as it 
either by the Plaintiff or Defendant ; and the Iſſue being found againſt — ** 4 
the Detendant * was afterwards given for the Plaintiſf. Sty. 30, been, and as 


31. Trin. 23 Car. Lere v. Chol witch. it is in the 
| A S C. but up- 
on another Point; for which ſee Condition (M. b.) pl. 9- 


11. It one holds Stakes upon a Wager, he muſt at his Peril take Notice 
who it is that wins the Wager. Per North Ch. J. Freem. Rep. 264. Mich. 
1679. in Caſe of Rowley v. Dad. 

12. A. on Sale of Wines to B. covenanted to ſave B. harmleſs againſt 
F. S. and others; a Difference was taken Arg. between a Covenant to 


fave harmleſs for enjoying Lands, and for enjoying Gocds, that in the E 7 
ale 


A 
** N 
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4 Notice. 


Caſe there ought to be a Diſturbance upon Title, but in the other Caſe any 
Diſturbance is ſufficient; therefore it J. S. had brought an Action, and 
been Nonſuited, yet it had been a Breach of Covenant; ſoit he had brought 
Action, and died, and yet his Title could not appear; and tho' no No- 
tice was given, Judgment was affirmed in Error. Skin. 160. Hill 35 & 
36 Car. 2. B. R. Dod v. Jenkinſon. 


* * 4. * 


(A. 2.) Requiſite. In cubat Caſes in General. 


it 1. Man was reſtored by Parliament to Land forfeited, and had writ to the 

['s Eſcheator to put him in Poſſeſſion, and he return d, Diffurb'd by N. who 
1% | came and ſaid that he had no Notice of the Reſtitution by Parliament, &c. 
1 And by the Juſtices he is excuſed till Notice; by which Iſſue was taken, 
that they occupied after Notice: So fee that Notice is requiſite upon an 


TT 


TR! Act of Parliament; the Reaſon ſeems to be inaſmuch as it is a particular 4 
14 Matter; for it ſeems of a General Act all are bound to take Notice. Br, ; 
{ Parliament, pl. 35. cites 43 All: 29. ; 
|; 2. If Debt is brought againſt Executors, and pending the Writ they pay 1 


Debts to others, this is good till they have Notice of the Suit; Contra of 
Payment after the Notice. Br. Notice pl. 16. cites 2 H. 4. 21. 


1 Pr. Arbitre- 3. The Parties who are bound to ſtand to the Arbitrement of others J 
1 ment, pl. 37. ought t Notice of the Award. Br. Notice pl. 18. cites 8 E. 4. 1. 10. | 
| | | cites S C. and git to take Not f F P 4 my 

1 h ſays it was . 3 ' 

i much argued whether Notice ought to be given, eſpecially where the Obligation is made to the Ar- 


birrator himſelf; but that it was not adjudged. —$ Rep. 92. in Fraunces's Cale, cites 18 E. 4. 18. and 

1 that there it was agreed by Brian, Vaviſor and Catesby J. that the Obligor ought to take Notice at his 

1981 Peril, and ſaid that it was ſo adjudged in the ſame King's Time in B. R. And that ſo the Law is with- 

1 out Queſtion, againſt a ſudden Opinion in 8 E. 4. fol. i. a — Br. Dette, pl. 124. cites 1 H 7. 5.—S. C. 

nt cited 8 Rep. 92. b. in Fraunces's Caſe ; for having bound himſelf thereto, he has taken upon himſelf 
to rake Notice at his Peril, 


| 1 

| | Br. Notice, 4. It a Man be bound to account, and to pay the Arrears which ſhall be 
' 4 0 5 Lites found upon the Account, it is no Plea that he has accounted before ſuch Audi- 9 75 
Pre tors, and is ready to pay the Arrears if the Auditors will give him Notice 4 "0 
them; tor he ought to take Notice thereof; quod nota ; per Cur. and ſo 8 
= Arbitrement he ſhall take Notice. Br. Dette. pl. 168. cites 18 9 
. 18. 8 170 
He muſt re- bs If Tenant for Life _ for Years, and dies within the Term, and the 9 8 

move in con- firſt Leſſor brings Treſpaſs, the Zermor ought to take Notice of the Death of 
Namen de the Tenant for Life. Br. Notice pl 15. cites 22 E. 4. 27. 


Time, to 
reckoned from the Death of the Tenant for Life, whether he had Notice of it or not; for he in Re- 
verſion is preſumed to be no more privy to it than himſelf. Per Rainsford. Vent, 201. in Caſe of Fry 


v Porter. cites 22 E. 4. 27, 28. 


S. C. cited $ 6. Uſes were limited by a Fine under this Proviſo, That if the Cogniſor 


Rep. 92. b. at any Time during his Life pay Cc. 20 l. at the Font-flone in the Cathedral 
8 * Church of Sarum, then the Us to be to the Conuſor and his Heirs. The 
; Queſtion was, it a Readineſs or Tender to pay the 20 1. in the Abſence 
ot the Conuſor, or any Deputy or Servant appointed to receive it tor him, 
be a Performance without giving Notice betorehand ? And Wray, Dier 
and Manwood ſeemed of Opinion that it was not; becauſe no Day or 
Time certain is limited to attend the Receipt &c. but during the Lite of 
the Conuſor, which is uncertain to the Conuſee &c. D. 354. pl. 32. 
Mich. 18 & 19 Eliz. Barrough's Caſe. 
7, Where a Man makes an actual Revocation of an Authority, and before 
Notice the other executes his Authority, the Revocation being without 


Notice is no Revocation. 2 Brownl. 291. Hil. 7 Fac, C. B. Vivion v. 


Wild. ' 


8. Notice 4 
4 ; 
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Notice. c 
8. Notice is not requiſite where one is bound by Bond to do an Act. 
Hob. 14.—8 Rep. 92. b.— Mo. 602. 

9. Where a Condition requires ſuch ax A to be done, as may be done This was a 
aſter Notice, it has been queſtioned whether the Law ſhall not protract the 8 
Time limited for Performance until Notice be had. Cro. Car. 577. Hill. of Me, _ 

£ . ney ; 
16 Car. B. R. Mayor and Commonalty of London v. Alford. but other- 
| . wiſe it is 
where a Thing is of that Nature, that being done, no ſubſequent Notice can retrieve ; Per Hale Ch. J. 
Vent. 203. in Lady Anne Fry's Caſe. 


10. None is bound by the Law to give Notice to another of that which 
that other Perſon may otherwiſe inform himſelf of. Mich. 22 Car. B. R. Ex- 
cept he tie himſelf by ſpecial Covenant and Agreement to do it; for the 
Law will not put an unneceſſary Trouble upon any Man without his 


own Conſent. 2 L. P. R. 253. 
11. Tho' a Condition to be performed to a Stranger ought generally to be 


ger ſtrictly, yer this is to be intended only in ſuch Caſes where the 


arty had certain Notice of all Circumſtances requiſite for Payment there- 
of, Lane 100. Hill. 8 Jac. in the Exchequer. Gooch's Cale. 
12. Notice is not neceſſary where the“ Thing lies as much in the Cogni- Vent. 201, 


zance of the one as theother. Arg. ſaid tis a General Rule. Hard. 42. Hil, 32+, Caſe 
1655.—Bur where it lies more properly in the Conuzance of the Plainriif - Suk GEN 
than of the Detendant, Notice is necefſary. Ibid. and Judgment accord- * As where 
ingly. Harris v. Farrand. the Promiſe 

was, thatif a 
Stranger on his coming from beyond Sea ſhould firm fo and fo, which he did, It was held that this Act being 
to be done by a Stranger, and not by the Piainritt, the Conuſance thereof lies as well in the Notice ot 
the Defendant as of the Plaintiff, and ſo Notice nor neceſſary to be given. Cro. J. 493. Trin. 16 Jac. 
B. R. Powle v. Hagger. —— enk. 334 pl. 71. S. C. 

If to Perſons are equally cencerned, neither is to give Notice to the other; otherwiſe if one is more 
privy (as Heir 1s more privy to a Condition annexed to an Eſtate than a Stranger) or more concern'd than 
the other. 2 Lev. 21. Mich. 23 Car 2. B. R. Williams v Fry, 1 Mod. 300. —3 Mod. 28.— 
Where it lies as well in the Notice of the Defendant as of the Plaintiff, the Defendant ſhall take Notice wr 
his Peril. Per Cur. Freem. Rep. 285. Trin. 1674. in Caſe of Corny and Curtis v. Collidon. 


13. Where Eftates ceaſe by Limitation of Uſes, and the Land is limited 
over to another, no Notice need to be given; per Bridgman Ch. J. Carr. 
172. Hill. 18 & 19 Car. 2. in Caſe of Rundale v. Eely & al. 

14. There is a Difference where the Limitation of the Eſtate and Condition 
are coupled together in a Will or Deed, and where the Condition is in a 
Collateral Will or Deed, as to Point of Notice; Per Bridgman Ch. J. 
Cart. 172. in Caſe of Rundal v. Eely. 

15. & another Difference is where a Day is appointed, and where Net. 
Arg. Lat. 97. in Cafe of Alfright v. Blackmore. 

16. o there is a Diverſity, where the Ad is to be done by two Stran- 
gers, and where by a Stranger and a Party ; For where the Party is Parry 
chat ought to do the Act, there upon doing it he ought to give Notice; 
but Notice is not requiſite where the Aét is to be done by two 
Strangers; For there the Plaintiff may take Notice as well as the Deten- 
dant. Arg. Sid 36. Paſch. 13 Car. 2. C. B. Brown v. Stephens. 

17. Where a Man undertakes to do a Thing, and the Perſon is certain, Poph. 165. 
ſo that he may inform himſelt, and there is no Agreement that Notice ro. ] 433. 
thall be given, he muſt take Notice himſelf of the Thing to be done, as ''c. 4B © 
of the Quantum of Money to be paid &c. Lev. 47 Mich. 13 Car. 2. B. $44 
R. Price v. Car, Emerſon & al. Otherwiſe where the Perſon is un- 
certain. Cro. J. 433. .... . v. Henning. 
18. Where no Man is bound to give Notice, every Man is bound to take Cart. 172 in 
Notice; but yet reaſonable Time for Notice is required. Nor are any Per- . 4 road 
ſons required to take Notice where it is impelſille to take it. Reſolv'd Hole 6 
per Curiam. 2 Show. 300. Paſch 35 Car. 2. B. R. Verdon v. Deacle 391. Gimler 


| v. Sands. 
Skin. 180 Arg. denies the Suppoſition, and cites T'opham's Cat, who detained one after the Diſſo- 
lution of Parliament, as he heard by uncertain Rumour and Diſcourſe ; ver ke hall be cνανν d thy? no Per— 

4 ſon 


Bl | 


Notice. 
for is bound to give him Notice. So in the common Caſe of one's Leung a Dog uſed to kill Sheep, he 


| ſhall nat be liable till Notice is given; yet no one is bound to give him Notice. Paſch. 36 Car. 2. B. 
R. in Caſe of Malloon v. Fitzgerald. 


19. There are but three Caſes in which Notice is not neceſſary; 1ſt. In 
ki! Cates of Condition precedent ; ad. Where the Thing is of 4 publick Nature; 
1 zd. Where the Party impoſes the Thing on himſelf. Arg. 2 Show. 317. 
{ Mich. 35 Car. 2. B. R. in Caſe of Malloon v. Fitzgerald. 
| 20. Notice is diſpenſed with where it becomes 1poſtble by the Act of 
: the Party, as by his abſconding. 1 Salk. 214. Paſch. 6 W. 3. B. R. 
| Nurſe v. Frampton. 
{ 21. Where a certain Perſon is mentioned, as if it were if J. S. pay fo 


ll. much Money &c. no Notice is necetlary ; but if it be as aay Body thould 
p i pay, which is uncertain, there muſt be Notice. 12 Mod. 44. Trin. 5 W. 
1 | & M. Anon. 


22. Per Holt Ch. J. in Caſe of Marriage of one ſelf, Notice need not 
be averr'd ; becauſe Marriage is of it felt notorious; But Powel doubted. 
11 Mod. 48. Paſch. 4 Ann. B. R. Smith v. 


8 


„ 


e 


(A. 3) Requiſite in what Cafes. In .{ſump/its. 


I Pon a Treaty between A. and B. for the Purchaſe of Land, A. 
(| in Contideration of 20/. paid by B. promiſed that if B. liked 
nl not the Land he would repay the 20 I. in a Fortnight, In Aſſumpfit by B. 
| ; he alleged in Facto, that he did not like rhe Land, and that A. had not 
8% repaid the 204. and had Judgment. W hereupon it was athigned for Er- x 
| ror among other Things, becauſe it was not alleged that he gave Notice 
i of the Piſlike within a Fortnight, that being a Thing ſecret to himſelt, 
i whereof the Detendant cannot take Notice to pay the Money; But the * 
i! Court held that he ought to take Notice thereot at his Peril; For he hath 
1 bound himſelf thereto by his expreſs Promiſe. Cro. E. 834. Trin. 43 Eliz. 5 
. B. R. Eaſt v. Thoroughgood. a 
2. Plaintiff declared that che Defendant and divers other Copyhold Te- fl 
nants of the Manor of D. were Plaintiffs in Chancery again/t V. Lord of 
the Manor to aſcertain their Fines by Decree, and that in Con/aderation the 
Plaintiff at his Coſts and Lavour ſhould procure a Decree there for Enjoyment _— 
of their Copyholds at a Fine certain, the Defendant promiſed to pay the Plain- i 
tiff after ſuch Decree obtained 3/7. when he ſhould require it. A Decree "i 
was obtained accordingly. It was reſolved that Perſonal Notice need 1 
not be given to the Detendant of the Decree obtained; becauſe it a 3 
pears by the Declaration, that the Detendant was one of the Plaintiffs in 
Chancery in the Suit in which the Decree was granted, ſo that he him- 
ſelf is Party to the Decree, and therefore might have as good Notice of 
the Succeſs in the Suit and Decree as the Plaintiff, And adjudged for the 
Plaintiff, Yelv. 121. Hill. 5 Jac. B. R. Aſh v. Doughty. 
Jenk. 282. 3. A. promiſed J. S. that , he would borrow of B. tool. he (viz, A.) 
pl Cu would repay it at ſuch Time, and on ſuch Conditions as fhowld be agreed upon 
pl. 92. e. between * F. S. and B. The 2 was leut and the Day of Pay- 
hat Notice ment agreed upon but F. S. died before the Day. The Money was not paid 
was not ne- at the Day. B. brought an Action againſt the Executor of J. S. 2 re- 
ord * covered; and thereupon the Executor brought Action 2 A. upon his 
might ve Promiſe to J. S. and judgment being tor the Executor, Error was brought; Y 
Notice by B. and it was inſiſted, that the Plainritt had not alleged any Notice given to 1 
or otherwiſe; the Deſendant of the Agreement. But it was adjudged by three Judges 9 
And that againſt one, that tho' where a Penalty is to be recovered, Notice is not re- 


— 2 gquiſite, yet otherwiſe it is where Damages are; For in ſuch Caſe the bring- 
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Notice. 7 


ing the Action is Notice ſufficient. Bull. 12. Hill. 7 Jac. Havetley v. Theo? ty this 
\ alc is fulh- 
Leighron. cient; and 


that the Borrower was not bound to ſeek A. to give him Notice. 


4. Upon a Promiſe (as to pay ſo much at the other's Marriage) Notice 3 Bulf. 86. 
is not neceſlary ; Secus on a * Bond, becauſe of the Penalty. Vent. 58. 8 
cites Bulſ. 12 & 13. (A. d) 
* Hodges v. 
Moor. Crane v. Compron, 
5. One aſſumes to ſave harmleſs J. J. of all Obligations wherein he ſhall 
be bound for F. N. And in an Aſſumpfit brought, he ſhews that he was 
bound in an Obligation tor J. N. from which he was not ſaved harmleis, 
and does not ſhe that he gave any Notice to the Defendant ; yet it was 
held good enough; per Houghton J. Cro. J. 433. Trin. 15 Jac: B. R. 


in Cale f.... v. Henning. 

6. A. promiſed to pay B. tor an Horſe which B. bought of C. /p much Hard. 42, 
as B. paid to C. for it: B. requeſts Payment without ſaying how * ht bo 
much ir coſt, and good; For A. ought firit to demand of B. upon the Parrang "_ 
Requeſt, how much it coſt ; and B. need nor give A. Notice without the Cro. J. 492. 
Demand as aforeſaid. Jo. 207. Trin. 4. Car. B. R. Jacob v. Cook. ... . v. Hen- 

7. Indebitatus Aſſumpfit by E. againſt L. on a Promiſe o pay him ug, cites 
2.8. a- piece for every Cleth he ſhould buy for the Defendant, and declares tor Holms-. 
ſo much Money due unto him, and hath a Verdict; the Detendant moves 
in Arreſt of judgment, That it is not averred by the Plaintitt that he 
gave any Notice to the Defendant how many Cloths he had bought tor. 
him, and ſo it is not certain what is due to him. To this it was an— 
ſwer'd, That the Clothes were bought for the Detfendant himſelſ, and he 
may very well take Notice of the Number of them, without any Notice 
given him. 2dly, Thar here is a Regue/t fer forth on the Payment of 
the Money, and this implies a Notice, {ut Roll replied, That the Re- 
queſt doth not imply a Notice, and ſo is Tultft's Caſe ; and beſides the 
Notice ought not to be by Implication, but maj be averred certainly; 

Yer let it be moved again. Sty. 53. Mich. 23 Car. B. R. Tanner 
v. Lawrence. 

8. Upon an Aſſumpſit to pay a Sum upon the Plaintiff's Return from 
Rowe to England, there needs no Notice. J he Plaintiff is not bound 
to ſeek the Defendant. Jenk. 282. pl. 11. 

9. Where the Duty accrews upon the private Af of the Plaintiff 
there ought to be Notice in Afſumplit; but nor where it is poſſible tor 
the Defendant to know it. Jenk. 282. pl. 11. cites Hob. 51. 

10. Action of Debt upon an Aſſumpfit by the Detendant to enter inte 
a Fudgment unto the Plaintiff for ſo much Monics as Sir Fohn Hall did 
owe unto the Plaintiff, if the Plaintiff would take common Bail of him 
the Defendant, if Hall fhould die before ſuch a Day; and for not periorm- 
ing his Promiſe the Action was brought. Upon an Aſſumpr pleaded, 
there was an Iſſue joined, and a Verdict found tor the Plaintift. The 
Detendant moved in Arreſt of Judgment, and thewed, that ir doth nor 
appear, that there was any Netice giden by the Plaintiffto the Peſendant, 
how much Money was due to the Plaintiſt from Sir John Hall, as there 
ought to be, Roll Ch. J. anſwered, You did undertake to know, at the 
Time of the Aſſumpſit, how much Money he did owe, and Notice is 
not neceſſary ; and if it were, he might have gone to Sir John Hall ro 
rell him, and ſo it ſhall not only be intended ro be in the Knowledge of 
the Detendant himſelt, but that he might have alſo Knowledge of ir 
by others. Jermain Juſtice doubred ; bur Nicholas and Askue, Judges, 
were of Koll's Opinion, and the Plaintiff order'd to take his Judgment, 
it better Matter were not ſhewn. Sty. 148. Mich. 1649. B. K. Johns 
v. Levidton. 
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8 Notice. 
Þut if he 11. It one be bound by an Aſſump/it generally to do a Thing to another, 


Pg : 4 he to whom the Promiſe is made muſt give him Notice when he will have 
ys / do it him to do it, becauſe it is in his Election when he will have it done. 
to Vim, there 2 L. P. R. 239. 

he to whom a a 

the Thing is to be done, is not bound to give Notice to that other Perſon when he will have it done, 
but the Party muſt procure it at bis Peril, 13 May, 1651. Paſch. B. R. For it may be he may not know 
that other Perſon, and there is no Privity of Contract between them two, as there is berwixt the other 
two. 2 L. P. R. 239. | 


11 Mod. 12. J. S. ow'd A. 3ol. by Bond; B. promis'd that if A. delivered up 
48. Smith the ſaid Bond he would pay A. the ſaid zol. A. ſer forth this Matter, and 
{cen to be further ſaid, that he deliver d up the ſaid Bond to F S. whereot B. the De- 


S. C. and fendant had Notice. It was held, that there needed no Notice; becauſe 
there per rhe Defendant knew whom to reſort to; and the Difference is, where a Per- 
Holt Ch., J. ſon is nam'd, and where not. 2 Salk. 457. Paſch. 4 Anne B. R. Smith 


Il here either 
Party mioht v. Gott. 


have Notice b 3 - 6 4 
their ou n 1 Notice is not neceſſary ; as here in this Caſe, the Bond muſt be intended to be deliver d 
to the Obligor, tho' he is a 3d Perſon, and he might have applied to him to have Notice, and therefore 


ought to take Notice of the Delivery. 


——— ** 


(A. 4) Requiſite. In what Cafes. In Matters of Practice 
in | uber ior Courts. 


cor gn I. HE Plaintiff and Defendant are both bound at their Peril to 
general take Notice of the general Rules ot Practice of this Court; but 
Vractice of if there be a ſpecial particular Rule of Court made for the Plaintitf, or 
the Court, tor the Defendant, he tor whom the Rule is made ought to give Notice 
2 7 this Rule unto the other; or elſe he is not bound generally to take 
mt take Notice of it, nor ſhall be in Contempt of the Court, altho' he do not 


Notice that Obey it. 2 L. P. R. 204. cites Paſch. 24 Car. B. R. 

hath to do 

there; but particular Rules are made upon particular and extraordinary Matters happening in the Pro- 
ceedings upon the Motion of one of the Parties made to the Court, of which the other may be igno- 
rant, and therefore is to have Notice of them given unto him. 2. L. P. R. 234. 


2. If a Declaration be engroſſed and put into the Office, although it be 
not filed, yet is the Defendant's Attorney bound to take Notice of ir. 
Mich. 22. Car. B. R. For it is the Duty of the Plaintiff's Attorney to 
ut the Declaration into the Office, and the Officer in the Office is to file 
it; and though it be filed, yet may the Defendant's Attorney take a 
Copy of it. 2 L. P. R. 235. 
For it they 3. The Plaintiff or Defendant are both bound to take Notice of /uch 
knew them Rules of the Court as do concern the Proceedings of their Cauſe, at their 
nor, yet they oyn Perills. 2 L. P. R. 236. cites Hill. 22 Car. B. R. 


may inform 
themſclves 
by their Counſel and Attorneys: But this is only to be underſtood of the general Rules, and not of par- 
ticular Rules made upon the Motion of either Party; For of ſuch Rules there ought to be Notice 
given to the Party concerned by the other for whoſe Advantage the Rule is made. 2 L. P. R. 256. 
cites Paſch. 24 Car. B. R. l 


4. When Counſel are to argue a Matter in Law in Courts, the Fudres 
ought to have Notice thereot given unto them betore the Day, excepr ir 
be where the Court have appointed a fer Day tor it: Or if there be act 
ſuch Notice given, then the Cauſe is to be put in the Paper ot Cauſes, that 
it may come on in Courſe to be ſpoken unto. Paſch 23. Car. B. R. And 
by purring it in the Paper the Judges have Norice ; tor they have a 
Paper ot the Cauſes to be ſpoken to in Matter of Law, the Day before 
they be ſpoken to, by the Officer of the Court. 2 L. P. R. 236. £ : 

5. When 
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to move 3 to give T to > the ocher Pairs: that he doh e to 
move the Court in it, and to expreſs for what he will move, and when. 
Mich. 1650. B. S. that he, againit whom the Motion is to be made, 
may not be pee, bur may have Time to provide, and may attend rhe 
Court to deſend hin belt, and anſwer the Motion, which the Court will 
give him Time to do; ſo that if ſuch Notice be not given him, the 
Motion will be to no Purpoſe as to the deciding of che Difference in 
Queition. 2 L. P. R. 238. 

6. One is not bound to give Notice to another of a Raule of Court mai: 
against Him, CXCE pt part of the Rule Le, th at Notice ft all be SD H1IT0 D113: 
of the Rel. Trin. 1651. B. 8. For it is intended, that his Attorney, or 
Solicitor, was in Court when | it was made, and that he did rake Notice 
ot it from them; or elſe, that there needs no Notice in the Cafe, becauſe 
the Party ought 1 co have done that which he was ordered to do, with rhe 
Rule made in the Caſe. 2 L. P. R. 239, 240. 

7. Arit of Error was ſued out aud allywed abcut the voy [ane Time 
that the Execution WAS ſer: v4 „ll Le Gre. The Court Was 01 Dofus that 
being ſu'd out and allow'd before the Execution was ſerv d, it mult be 
jet alide, tho” the Detendant Ban no Notice of it. 8 Mod. 373. Trin. 11 
G eo. Moortoor v. Chivers. 

8. A Motion was made to enlame a Rule, but the Party not coming on The Court 
the Day on which the Rule was made to thew Cauſe, and hw ing given will enlarge 
no Notice of the Motion „ the Court relus'd to enl: arge the Rule till ſt Rule tor 
Notice given; For that in ſuch Calc 0p; ought always to be given. (© aig ee . 
Rep. ot Pract. in C. B. 67. Mich. 4 Geo. Dale v. Careleſs. Notice be 


given of the 
Motion to enlarge ſuch Rule and A ffidavit made of ſuch Notice. Rule; and Orders in C. B Mich 
2 Ged. 2. 1718 


On a Morion in Arreſt of Juden ent the laſt Day oft the Term, rae 
Court ſaid, That no Mction in Arreſt of Todgment Jhould here: alte r be 


made 07 the 4ſt Da) of the 7 Term withour Notice. Rep. oi Pract. in C. B. 
6, 107. Trin. 5 & $ Geo. 2. Camp, Qui tam, &c. v. Gale. 


(A. 5) Requiſite o avoid ei, or to make a Man 7 
Tor te eaſ9i . 


1. F a particular Act of Parliament a Man is not bound to take 

fl! he can have thereof Notice; bur of a £eacra! Ad o 
Parliament, every one is bound to take Notice at his Peril, immediately; 
note the Dillerence. Br. Notice, pl. 9. cites 43 All. 29. 

2. Where I retain a O gt, and alter he goes from me and is retained For where a 
wich another, I cannc: 704 P ius without Netice given tu the ſecond Maſber, Nan retains 
Scilicet, Requeſt. Pr. Notice, pl. 4. cites 21 H. 6. 9. 3 
has no No- 


tice of the firſt Retainer, this is not Treſpaſs, nor Action does not lie. Notice, pl. 8. cites 9 E. 
. 


Br 
33.———s.P. And ſo of Lord of a Villei n. Br. Notice, pl. 2. cites 50 E. 


A 
A * 


3. A Man who retains a Servant ought to take Notice of every former 
Retainer in the ſame County, Contra of the Retainer in eancther C ounty ; to 
where a Man retains a Servant in another County than where the {17 
Maſter retain'd him, the firit Maſter cannot re-take him without e 
Notice to the ſecond Matter, unleſs the ſecond Maſter has other Notice 
ot ir. Br. Notice, pl. 20. Cites 17 E. 4. J. 

. It a Man impriſens another tortinufly in a Houſe, w_ 2 [1927's tie Key 
of ' the Houſe to his Servant, there, it the Serv Las Netice therert and does 
1 Uor 
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So of aNiece, 4. It Money be promiſed on 


the Action 


lies without 


not deliver him out, this is Impriſonment in the Servant. Er. Notice, pl. 
24. (bis) cites 22 E. 4. 44. 

5. A. licenſed B. to lay his Hay on A's Land till B. could conveniently ſell 
it. Two Years after the Licence A. leaſed the Land to J. S. who pur in 
his Cattel, and they eat up the Hay. Montague Ch. J. and Doderidge 
J. held that B. ode to have had Notice from the Letlee before he had 
put in his Cattle. But it was reſolved, that the Plaintiſf had a conveni- 
ent Time, (viz. 2 Years) for the removing oft his Hay, and therefore 
Een was given againſt him. Poph. 151. Hill. 1) Jac. Webb v. 

aternoſter. 

6. In Trover c. for taking his Cattle aud ſelling them, the Deſendant 
juſtified by Warrant of Commiſfroners of Sewers for not paying a Tax by them 
{et towards Repairs of the Sea Walls. Upon Demurrer ſeveral Excep- 
tions were taken, and among them was this, viz. That the Plea did nor 
ſer forth, that any Notice was given to the Plaintiff of the Tax made be- 
fore the Diſtreſs taken, and tor that and the other Exceptions Roll Ch. J. 
concluded that the Plea was not good, to which Bacon J. accorded, and 
Rule was given for Judgment accordingly Niſi Cauſa &c. Sty. 12, 13. 
Paſch. 23 Gar. Whitley v. Fawſett. 


(B) Vat is Notice. 


1. IN Treſpaſs, the Defendant ſaid, that a Bargain was had between 

them at D. that the Defendant ſhould go to S. and ſee the Plalutiſfs 
Corn, and if it pleaſed him upon the View, and ſhould give the Flaintiff 400. 
for every Acre, that he fhou!d have it; by which he went and view'd the 
Land, and was pleaſed with it, and took it, which is the fame 'Treſpatls ; 
and per Littleton, Choke and Brian J. this is no Plea, becauſe he does 
not ſhew that he is paid; but contra if a Day of Payment had been agreed; 
For it a Man cheapens Wares ar a Price certain, and the Vendor agrees 
to the Price, this is no Bargain, nor ſhall he take the Wares it he does 
not firſt pay, or has a Day ot Payment given ; and as to the Norice to he 
given to the Vendor, here it ſeems to me, that when he took the Corn, 
this is notice to himſelf that he was pleated with the Corn. Br. Contract 
&c. pl. 25. cites 17 E. 4. 1. 

2. A. being ſeiſed of Land in'Truſt and Confidence tor B. and his Heirs, 
treats with J. S. for the Sale thereof, and during the Treaty, a Stranger 
ſays to the Vendee, take heed how you buy ſuch Land, for A. has nothing in 
it but upon Truſt for B. and another comes and ſays to the V endee, that it is 
not as the Stranger informed him; For that A. is ſeiſed abſolutely, where- 
upon J. S. buys the Land. The Queſtion was, in Chancery, ro whoſe Ute 
the Vendee ſhould be ſeiſed, and if this be ſufficient Notice? and it Was 
decreed, that it was not; For it fying Reports thould be admitted, every 
Man's Title might be ſlandered. Goldsb. 147. Hill. 43 Eliz. Wildgoote 
v. Wayland. 

3. Tenant of a Manor covenanted to find neceſſary Proviſion for the Ste- 
ward Sc. whenever he ſhall Keep Court there; Per Doderidge, perſon:! 
Notice need nor be given; For general Notice, as Proclamation arCourr, is 
given him. Palm. 532. Paſch. * B. R. 2 of Rocheſter v. Young. 

arriage with a Dang hter, Regueft is No- 
tice enough. Lat. 15. Hodges v. Moor. — But it the Promiſe be by = 


Notice. Sid. Stranger, there ought to be notice. Lat. 97. Altright v. Blackmore. 


36. Paſch. 
13 Car. 2. 


C. B. Brown v. Stephens. Hard. 42. Hill. 1655. in Caſe of Harris v. Ferrand. 


5. Exception is of Leaſes for 3 Lives, in one of ſuch Leaſes there is a 
Covenant to renew paying 20/. This is notice imply'd ; ior they ought to lee 
the 
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the Covenants; per Finch K. Paſch. 2) Car. 2. Chan. Cafes 260. Tanner 
als. Davis v. Florence. 


6. A Recital of a Deed, which reiers to the Iucumbrance, is Notice a- 


gainſt a purchaſor. Mich. 28 Car. 2. 1 Chan. Cafes 291. Biſco v. Earl ot 
Lanbury.——So where a Deed refers to a Will, Mich. 30 Car. 2. 2 Chan. 
Caſes 246. Moor v. Bennet. 


In all Caſes where a Purchaſor can't make a Title but by a Deed g Equ. R. 


«which leads him to another Fatt, the Purchaſor ſhall not be a Purchaſor 8. Tr.: Ann. 
without Notice of that Fact, bur ſhall be preſum'd Cognizant thereof; Vane v. Ld. 
For it tis Craſſa Negligentia that he ſought not aſter it. Mich. 30 Car. 2. Bernard. 

2 Chan. Cafes 246. Moor v. Bennet.— So it the Title muſt be by a W://. 

Arg. Hill. 1682. Vern. 149. Bovey v. Smith. 


8. A. having notice of a Decree, to which he was no Party, pays 


Money contrary to that Decree; It was order'd that he ſhould pay the 
Money over again, Vern. 57. 122. Hill. 1682. Harvey v. Mountague.— 
This Notice was only by being preſent in Corrt when the Decree was pro- 
nounced, Ibid. 


(C) How the Notice mult be; and by whom to be 


8¹ ven. 


. HE Notice of Deprivation or Reſignation ought to be given Ly the 
Ordinary himſelt, and not by a Stranger. Br. Notice, pl. 25. 


cites Doct. and Stud. lib. 2. cap. 31. 


2. When Notice ought to be given, the Law appoints who ſhall give it; Cro Car. 
where none is bound to give ir, Deſendant ought to take Notice of it at % & P. 
his Peril. Cart. 172. Hill. 18 & 19 Car. 2. C. B. in Caſe of Rundale 
v. Ely & al. —cites Cro. Car. 391. Giiilet v. Sands. 

3. Notice directed to be given Ly At of Parliament muſt be certain an4 


particular. 6 Rep. 29. b. Trin. 44 Eliz. B. R. in Green's Caſe. 


4. It one be bound by the Rule of the Conrt, to give unto another per- 


ſonal Notice of a Thing, it is not ſufficient that Notice be leſt at the Dewel- 


ling Honſe of the Party. Mich. 23 Car. B. R. For perſonal Notice is No- 
rice given to the Perſon of the Party himſelf, and not to another, or at 
the Dwelling Houſe of the Party; for Notice may be given there, and 
yer the Party may not know it: And uſually where perſonal Norice is to 
be given for the Party to do a Thing, it is very penal to him it he do ir 
not. 2 L. P. R. 237. 


(D) Good. To whom it muſt be. 
1. N to repair to an Occupier of the Houſe, and who is not Notice to re- 


Leſſee or Athgnee of the Term, nor has any Intereſt in the pair 1 
Term, is not ſuſficĩent, but it 04g ht to be to the Perſon intereſted in the Term, % e 
10 2 notſufficient, 


ho is liable to Reparations. Owen 114. Hill. 44 Eliz. B. R. Street- but it ouglit 
man v. Evarſly. to be to the 
STR Perſon of te 
Leſſee, and Popham agreed to this. Owen 114. Streetman v. Everſly. Notice to 4ſſionee of Part et 
/e Term, or at the Houſe, is not ſufficient. Yelv. 36. Paſch. 1 Jac. B. R. S$weton v. Cuſhe. | 


2. Condition was to pay ſo much as an Apprentice ſhould embezzle 
&c. within 3 Months after Proof made by Contelfion &c. and Notice 
thereot given. Notice was given to Obliger, but be dying left an Executer ; 
Notice now ft be given to the Fxecuter iſo, Cro. J. 302. Mich. 13 ac. 
B. R. Gold v. Death. 


The 


„ 


12 Notice, 
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* 8 3. Tho” Notice to a Man's Ccunſel be Notice to the Party, yet where 
Conſt os the Counſel comes to have Notice of the Title in another Altair, which 
Ament once it may be he has forgot when his Client comes to adviſe with him in a 
imploy'dand Caſe with other Circumitances, that ſhan't be ſuch a Notice as to bind the 
nces wit %% Party; per Ld. Keeper North, Hill. 1684. Vern. 287, in the Caſe of 


27, * 5 ; 7 f 17 * . = — 1 0 I 
3 - % Preſton v. Tubbin. Conſtructive Notice to Counſel mutt be at the par- 


Notice ty ticular Time. Arg. Gibb. 211. per Reynolds Ch. B. 21 3. Fitzgerald v. 
the Part“ Ld. Falconbridge, —Held in Dom. Proc. that Notice to Counſel is not 
Infelt Pu- ſufficient. 

Piratur, per 

LI Cowrer? G. Equity, R. 8. Trin 5 Annæ. Vane v. Ld. Bernard The Party that intends to 
n the (Court u a que ſſi nabe Vatter, ought ro give Notice thereof to the Party againſt whom he in- 
feras to be, or to his Attorney or Sollicitor, and not to his Counſel ; for ſuch Notice is not good : For the 
Comme! 15 not concerned to take Notice of any Thing but from his Client, nor bound to ſcek out his 
Client, to give him Notice. 2 L. P. R. 242. 


„ 
. — 
Py —— _ pe 


(D. 2) Good. V Jat is by Preſuiption; to one where it ; 

{ſhall affect another. fu 2. 2.5 : 

2 UI. Uta: Ca, , Gore ann. 23G at wm ee. . ; 

5 C and al- 1-9 Purchafed Lands for B. his Son, ich C. had contrafed before by 
moſt the lame for the I Arc haſe of, and of which B. had no Notice, but A. had. 

8 The Court declared, that this Notice to the Father was Notice to the 1 

58. and ſeems Son, and ſhould atiect him, tho' he was the Purchaſor, and not the Fa- , 

to be taken ther. Chan. Cafes 38. Mich. 15 Car. 2. Merry v. Abney and Kendal. 3 

from it. 2 8 7 

8 Rep. 151 Abr. Equ. Caſes 330, pl. 1. cites S. C. by Name of Abney v. Merry —N. Chan. 

R. 59. S.C. 13 Car. 2. by Name of Hollowell &c. v. Abney &c.—— MS. Tab. tit. Notice, cites 16 : 

Dec. 1-24. Coote and Pamon, that Notice to the Father was preſum'd to be good Notice to the Son. ; 

2. A. deviſed Land to B. in Truſt for C.—B. ſells the Land to D.—D. y 

ſells ro E.—C. brings a Bill. D. conſeſſes Notice in his Anſwer of the 1 


Truſt. This Confeſſion by Anſwer of D. will ind E. as to the Title E. 
derives from D. V ern. 486. Mich. 1687). Walley v. Whaley, Gaudy and 
Warner. 

3. A. treating for the Purchaſe of a Copy hold Eſtate has Notice of a 
Mortgage Surrender, ſo that A. purchaſes in Bs Name, and then procures 
B. to become Purchaſor; B pays the Conſideratiom Money without Notice of 
the Mortgage. Tho' B. did not employ A. and tho* the Purchaſe was 
made before B. knew any thing of ir, yer B's Approbation afterwards made 
A. his Agent ab Initio, and the Notice which A. had ſhall affect B. Per 
Cowper C. Paſch. 1700. 2 Vern. 609. Jennings Executor of Guidott v. 
Moor, Blincorn & al. 3. . Gino, . K.. 2.97 HHS _ ? 

. 5 ——— S- . . p A . 8 7 i 1 
C. 33, A » GELS +* GO, ” 6:46 Ces . 7 

— 22. 2 17 044 41, ihe C<r<e— .. 

2 „ e — 22 24 ee, ee 
(E) Good. At what Time. 
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1. Ovenant to pay for the better Support and Maintenauce of his Nie 
200. within 2 J ears next after he ſhall be required, to [ich Per- 
ſons as ſhe ſhall by Deed ſealed and delivered in Preſence ot three Wit— 
neſſes, aſſign and appoint. She doth appyirt 200 /. ro be paid ro A. and 
dies before Notice to the Covenantor ; atter her Death they gtve Notice; he 
pays it not. The Queſtion was, whether, this being for her Support and 
aintenance, the Notice ought not to be in her Life-time 2 Per Cur. it 
need not. Skin. 34. Hill. 33 & 34 Car. 2. B. R. Roe and Marſhall. 


(F) Good. 
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(F) Good. As to Matters of Practice in the ſuperior 
Courts. 


1. F one give Notice to another that he will move the Court iu cue 
Thing, and tells him ia what, and at the Time he moves the Court 

in another Matter, and not in that whereot he gave Notice, that he would 
move the Court in; this is not good Notice ot the Motion, but the Court 
will give the Party farther Time to anſwer the Motion. By Rolle Ch. J. 
For by ſuch deceirtul Notice the Party concerned cannot prepare to an- 
{ver the Motion; and ſuch Notice is accounted no Notice. 2 L. P. R. 240. 

2. By a Notice fix d up in the Prothonotary's Office, Hill. 7 Geo. 1733, 
Attornies are deſired to obſerve, that iz Notices to appear to be ſerov'd up 
Defendants with Copies of Proceſs, purſuant to the late Act of Parhameit 
the Day of the Return of ſuch Proceſſes mutt be inſerted, although it 
happens to be upon a Sunday. Rules and Orders of the Court of C. B. 

3. By an Order made in Eaſter Term 10 Geo. 2. 1736, all Notices 
are directed to be given before g O Clock in the Hueuiα¹g. Rules and Ord- 
ers of the Court of C. B. 


(G) Of what the Law takes Notice. 


HE Common Law doth not take Notice of the Intentions of rhe 

Party to do any unlawful Ali, except it be in Caſe of High Treaſon. 

Trin. 22 Car. B. R. For Man's Law is to regulate the Words and Ac- 

tions of Men and not the Thoughts, of which it cannot have Conuſance; 

but God's Law extends to the 'Thoughts, and trends to the Regulation 
of them alſo. 2 L. P. R. 235. 


\ 
— a. 


(H) Pleadings. 


i, Bond was given by the Father 0 the Maſter of an Apprentice to 

rerompence any Waſt Ec. to be done by the Apprentice, within three 
Months after due Proof thereof, either by Confcffion of the Apprentice, or 
otherwije Howſoever, and Notice thereof given Ac. The Father died. The 
Son by writing under his Hand conſeſſed Waſt to the amount of 4oo /. 
In Debt agaiuit the Executor upon the Bond, Judgment was given tor the 
Plaintiff upon a Demurrer ; And a Writ ot Error being brought, Ex- 


ception was taken to the Replication, that tho' ir did allege that Notice 


was given by him to the Detendanr, yet it did nor allege that this Notice 
was given to the Defendant after the Death of the Teftator ; For if it was 
in his Life Time, it was to no Purpoſe, and the ſtrongeſt ſhall be taken 
againſt him who pleaded ir, and this was held by all the Juſtices and Ba- 
rons to be a material Exception, and an incurable Fault; For it ſpall not 
be aided by any Iutendinent; and tor that Reaſon Judgment was reverſed. 
Cro. J. 381. Mich. 13 Jac. B. R. Gold v. Death. 

2. In Alſumpſit the Declaration was, That the Defendant in Con/ide- 
reticn of 10 l. received would pay the Plaintiff Sol. when he returned from 
Hamburgh into ws and alleg'd that he went over Sea unto Han- 
burgh atoreſaid, and returned ſuch a Day to the Pariſh of St. Clements 
Danes, and that he demanded the Money, and the Defendant had not 
paid. After Verdict and ans tor the Plaintiff, it was athgi'd tor 


Error 


* c Geo 2. 
Cap. 27 


Sce Iutend-— 
ment. Intent. 


Mo. $45. & 
$48 S. C but 
not S. P. 
3 Bull. 55. 
S. C. not S. 
P. Hob. 
92,93 8 C. 
and P. 


ä 


14 Novel Allignment. 


Error, that Plaintiſf did not allege he gave Notice to the Deſendant of his 
Return; and tho' it be eg d that the Detendant habens Notitiam inde, 
and upon ſuch a Day requeſted had not paid; yet it was held inſufficient, 
For he ought to have alleged expreſs Notice, and fhewn the Day and Place 
of ſuch Notice given. The Judgment was reverſed. Cro. C. 571. pl. 9. 
Hill. 15 Car. B. R. Anon. 

2. Debt was brought on a Bond; The Condition was to give Notice to 

the Obligee if he ſhould ſell ſuch Land. The Defendant pleaded that he 

ave Notice Secundum Formam & eſfectum Conditionis, and it was held to 
* a bad Plea; For he ought to /hew How he gave Notice, that the Court 
may judge whether or no it was according to the Condition ; as when a 
Man 8 a Diſcharge. Freem. Rep. 247. Hill. 1617. Harwood v. 
Helyard. 

Fi In Avowry of a Diſtreſs for refuſing the Office of Conſtable it is too ge- 
neral to ſay Notitiam habuit ; but it ſhould be pleaded that he was ſummoned 
within a convenient Time to take the Oath betore a Juſtice of the Peace, 
which is the Courſe uſually taken; For the Steward of the Leet has no 
Authority after the Adjournment of the Court. 12 Mod. 88. Hill. 7 W. 
3. Fletcher v. Ingram. 


For more of Notice See Bills of Exchange, Conditions, Purcha⸗ 
ſor, and other proper Titles. 


(A) Novel Aſſignment. 


As When I. Ovel Aſſignment is in the Nature of a Replication, and it is uſed 
— 3 for the better ſetting down, and aſcertaining of the Time and Place 
Treſpaſs QC. which was not before well affigned, but generally in the Declaration. 


Clauſum fre- Reg. Plac. 109. cap. 3. 

git, 1 | 

down Graſs &c. in ſuch a Pariſh and County, the Defendant pleads and fays, that the Place where 
&c. are 10 Acres of &c. and are his own Frechold, per quod he entered &c. as into his own Free- 
hold &c. Reg. Plac. 109. cap. 3 -.-Then the Bllintiff ſays, the Cloſe and Place where &c. are 
20 Acres of &c. lying in the Pariſh of &c. and called and known by the Name of &c. other than 
the ſaid Acres mentioned in the Defendant's Plea, and for that the Defendant hath not anſwered to the 
Treſpaſs in the 20 Acres newly aſſigned, the Plaintiff = Judic“ & dampna ſua Occaſione Tranſgr' 
Ibid . To this new Aſſignment the Detendant muſt plead, if he hath any Thing in Bar thereof, 
Ibid. cites Br. tit. Treſpaſs, 


2. This new Aſſignment is uſed often to clear a Title which comes in 
Queſtion upon it; and here if the Title appears to be the Plaintiff's, he 
ſhall recover Damages but he recovers no Poſſeſſion, as in Ejectment. 
Ibid. cites Compl. Sollicitor. 219. 
3. It the Defendant juſtifies by Fointenancy and Survivor, the Plaintiff 
may ſhew that it is other Land in the ſame Vill, and give Name, and that 
the 'Tenant died ſeiſed and he entered by Ward, and was poſſeſſed till the 
Defendant did the Treſpaſs, and of which he had conceived his Action, 
and fo a Man may make a new Aſſignment as well in other Actions as in 
common Action of Treſpaſs. Br. Treſpaſs, pl. 205. cites 24 H. 6. 3. 
S. P. Br. De- 4. The Defendant intitled himſelf to fix Boxes and Charters, and the 
puty, pl. 11. Plaintiff ſbewed that he demanded ſix other Boxes and Charters, and becauſe 
cites 9 E. 4. he did not anſwer to it demanded Judgment, and prayed Delivery &c. 
* And there Littleton ſaid that it was held by him and his Companions that 

in any Action where the Certainty is put in the Count or in the Writ, the Plain- 
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| '#* caunot alien that his Action is of another 7, hing &c. neither in Aſſiſe, This 
— 12 W 0 Entry ſur Diſſeiſin, nor in Writ ot Entry upon the Stat. r ans 
R. Cc. Br. Treſpaſs, pl. 183. cites * 5 E. 4. 23. o 3 3. 
5. In Treſpaſs of a Horſe taken, the Defendant pleaded Cift of the And in Aſſiſe 
Plaintiff, and the Phaintiff ſaid that he had a White Horſe and à Black of Rent, it 


Horſe, and he gave to the Defendant the Black Horle, and he took the White the Tenant 
e, ana Me - pleads in Bar 
N Horſe, this is no Plea; For the Deſendant has anſwered to the Horſe of F 
ö Which the Plaintiff made his Plaint. Br. 'Treſpaſs, pl. 284. cites 9 the Plainrict 
| may ſay that 
a H. 7. 6. his Plaint «vas 
L of another Rent. Br. Treſpaſs, pl. 284. cites 9 H. - 6 


6. New Aſſignment larger than the Declaration is good in Treſpaſs, but 


: * not in Ejectione Firmæ. Winch. 65. Paſch. 21 Jac. C. B. Avis v. Gennie. 
a 4 7. If the Novel Aſſignment athgns ia one Acre of Land in quodam Cam- 
) * po, without the Name of the Acre or Buttels, it is not good. Reg. Plac. 
, 20703. cap. 5. cites Dyer 264. 2 Cro. 594. 3 Cro. 355. 492. 
5 * 8. The Plaintiff declared that he was ſeiſed ot a Ship which he em- 
* . ployed Pro Commodo ipſius, and ſhewed how &c. and that upon her Re- 
turn the Delendants ſeiſed the Ship, March 1. &c & huc uſque detinens 
| ber quod c. the Defendant pleads Actio non, quia they are incorporated Gc. 
I and ſhews the Charter &. and that they ſeiſed che Ship upon Suſpicion 
5 Sc. Pretextu of a Proceſs out of the Admiralty .O1e et eadem Captio & 
- = Detentio; and after by Deed between the the Plaintiff and Delendants in 
- * Behalt ot the Eaſf India Company Agreatum fuit, that &c. It was alſo 
agreed that the Plaintiff thould ſubmit to the Judgment of the Court of 
Admiralty, and that there ſhall be a Releaſe of all Actions to the Com- 
7 pany, and all the Members of it, and thew that the Plaintiff releaſed, and 
they ſhew it to be the ſame Caption &c. The Plaintiff replies, and prays | 
1 Oyer of the Agreements, and takes Proteſtation Sc. and pro Placito dicit, | 
P 5 that the Detendants took the Ship March 1. which was before the Cap- 
by tion upon the Proceſs in the Admiralty, and that this is the Caption upon 
which the Action 1s brought, and concludes &c. upon which the Deten- 
ce dant demurr'd ; this ſeems to be a Novel Afjgnment, and adjudged that 
n. the Agreement will not aid, becauſe tis but Conveyance, and not relied 
upon; and 1t was ſaid that the Defendants can take no Benefit of the Re- 
leaſe in their natural Capacity. Skin. 281. 284 Hill. 2 W. & M. B. R. 
rc Price v. Child. 
— = 9. Treſpaſs tor taking the Cattle in D. The Defendant pleaded, that the 
an Locus in — was 20 Acres &c. where he had Common, and juſtifies for 
he Damage feaſant; the Plaintiff rep/zed, that he took them in ſuch a Place, 
> = (v2. andther) And it was agreed per Holt Ch. J. and Powel, that the 
„ x APlaintiff might have a new Allignament. 1 Salk. 453. Trin. 2 Ann. B. R. 
Coke v. Evans. | 
in Io. Treſpaſs for taking and carrying away his Goods in D. The Defen- | 
> dant pleaded that the Locus in quo was his Freehold, and that he took the 
it a Goods Damage feaſant &c. The Plaintiff demurr'd generally, and had 
* = }Judgmenr ; tor the Action being tran/itory, there is no Locus in quo ſuppoſed ; 
"= 8 Otherwiſe in Treſpaſs Quare Clauſum flegit in D. the Clauſum is a Lo- 
at aus in quo; but in the principal Caſe there is no Place in particular fu 
he pPoſed, only D. is alleged for a Venue; therefore if the Defendant will 
a, ; make the Place material, it muſt come on his Part to ſhew a Place cer- 


tain. Alſo in Treſpaſs Quare Clauſum fregit in D. if the Defendant plead 
Liberum Tenementum, and Iſſue be joined thereupon, it is ſufficient for 
the Detendant to thew any Cloſe that is his Freehold ; but if the Plain- 
ttt gives the Cloſe a Name, he mutt prove a Freehold in the Cloſe named. 
So adjudged in C. B. and the judgment affirmed in B. R. upon a Writ of 
Error. 2 Salk. 453. Hill. 2 Ann. B. R. Helvis v. Lamb. 


[ Sce more at Treſpaſs, (U. a. 4) and other proper Titles. 
| (A) Nudum 


1. Udum Pactum as it is defin'd in the Civil Law, eſt ubi nulla ſub- 

eſt Cauſa præter Conventionem. Sed ubi ſubeſt Cauſa fit Obli- 
gat io & parit Actionem, Item Nuda Pactio eſt tenuis & Deſtituta tam 
Nomine proprio quam Mutatione Rerum & Factorum manens in Simplici 
Paciſcentium Colloquio. PI. C. 30g. b. in Cafe of Sharington and Ple- 
dall v. Strotton. 

2. Ihe Reaſon why the Law has provided that Contract by Words 
ſhall not bind without Conſideration is, becauſe Words are ſpoke or uttered 
many times by Men without much Conſideration or deliberating. Arg. 
Pl. C. 308. b. Mich. 7 & 8 Eliz. 

Br. Dette. 3. In Debt a Man received 10 l. againſt N. and one P. came to the 
j 8 Plaintiff, and N if he would releaſe the 19.1. iQ N. he would be 
ys, it ſeems his Debtor; by which he releas'd, and rhe Plainrifl brought Debt againſt 
mat Action him who promiſed; and it does not lie by the Opinion ot the Court For 
upon the Ex * nudo patto non oritur Actio. Br. Dette, pl. 79. cites 9 H. 5. 14. 


(aſe upon 
Aſſumpſit lies thereof, but not Debt ; for there is not quid pro quo S. P. Br. Dette, pl. 36. cites 


Ii. n. 
wa” S.P. pl. C. 302. in Caſe of Sharrington and Pledall v. Strotton. Ibid. 308. b. 10 Mod, 
295. Joſſelyn v. Lacier. 


4. If a Man takes upon himſelf to do ſuch a thing, and does not expreſs 
what he ſhall have for his Labour, the Bargain is void; per Rolfe; quod 
nota, that it is no Bargain it there be nor Quid pro quo. Br. Contract, &. 
pl. 5. cites 3 H. 6. 36. 

Br. Juriſ- 5. In Debt upon an v er the Defendant ſaid, that at another 
diction, pl. Tyme this Matter was debated in Chancery, and there decreed ut ſequitut, 
8 N, viz, he bought of the Plaintiff certain Debts, which were que to him by 
Reaſon was, ſeveral Fl for the Sum in the Ovligation, and becauſe they were only 
becauſe the Things in Action of which no Property paſs'd from the Plaintiff ro him, 
—_ of the therefore he prayed Remedy in Conſcience; and upon Subpæna the now 
Debts could plaintiff, then Defendant, appeared, and tlie Matter was a journed into 
not have 3 > 5 i b 

Quid pro the Exchequer Chamber; and there, before all the Juſtices of the one 
oö Br. Bench and the other, the Matter was well debated, and agreed, that * 
Conſcience, in Conſcience the Obligation ought to be cancell d or releas'd ; upon 
pl 4. gites S. hich the Chancellor awarded in the Chancery, that the Obligation be 
Nadun Pac brought in and cancell'd, or that the now Plaintiff releaſe it; which the 
tum there then Defendant, now Plaintiff, retuſed, by which he was committed to 
ought to be the Fleet, there to remain till he would do it, who yet remains there, 
mo more Held hich is the ſame Obligation; Judgment &c. And the beſt Opinion was 
in Chancery, a 2 vai OR ” 
lan there that it is no Bar, for the Obligation remains in Force. Quere if ir had 


is at the been awarded, that the Obligation ſhould be void. Br. Dette, pl. 119. 


Common Law. Cites 37 H. 6. 13. 
Carv's Rep. 
7. eites 15 H. 7. 


6. Where the Thing, for the doing whereof a Promiſe is made, is a 
Matter of Charity, as the curing a poor Man, or repairing a Way, it is 
not Nudum Pactum. Arg. Pl. C. 305. b. 306. in Cate of Sharington and 

Iledall v. Strotton.—cites 17 E. 4. 5. Br. Debt, 161. M. 37. H. 6. 9. 
er Moyle. Doctor and Student, 105. 

. Every Deed imports in its felt a Conſiderat ion, viz. the Will of the Ma- 
ker, and cheretore it never ſhall be ſaid to be a Nudum Pactum, where 

the 
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the Agreement is by Deed. Arg. Pl. C. 309. See tamen Chan. Caſes 239. 
Mich. 26 Car. 2. Negus v. Fettiplace. 

8 A. in Conſideration he was indebted to B. in 20 1. promiſed to deliver 
diverſe Cattle to C. to the Uſe of B. Here is no Conſide ration expreſſed 
which can relate to the diſcharging the Delt ot 20 l. and fo the Promiſe is 
but Nudum Pactum; and B. notwithſtanding the Promiſe, is ſtill at Liberty 
to bring his Action againſt A. for the Money. Sti. 330. Godwin v. Batkin. 

9. Iwenty Pounds were promiſed a Wite to precure a Releaſe from her N Ch Rep. 
Husband (the Debt being ſatisfied by Payment and Security, which is a ir 
Releaſe by Law, and a Payment) this is Nudum Pactum. 1671. 3 Ch. C“ 
R. yo. Stuckly v. Cook. 

10. A. is poſſeſſed of Black-Acre, to which B. has 2 Manner of Rig ht, 
and A. deſires B. to releaſe him all his Right in Black-Acre, and promiſes 
him, in Conſideration thereot, to pay him ſo much Money; ſure this is a 

ood Conſideration, and a good Promiſe; for it put A. to the Trouble 
of making a Releaſe ; per Holt Ch. J. 12 Mod. 459. Paſch. 13 W. 3. in 
Caſe of Thorp v. Thorp. 


For more of Nudum Pactum, See Accord and other proper Titles 
( e - "WIS 7 49” ] 
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(A) Pleadings. Nul tiel Per/o7.. 
S. P. Br. Ne- 


I. IN Precipe qucd reddat, the Tenant vouc h A. and the Sheriff re- gativa, pl 6. 
turned the Writ of Summons, that the Demandant A. is dead, by cites 40 E. 3. 
which the Tenant vench'd B. 3ifter and Heir of theſaid A. and the Demand- 36, 37. 
ant ſaid, that there is ao ſuch B. Priſt. &c. and the Iſſue accepted, with- 
out ſaying no ſuch B. Siſter and Heir of A. but generally that no ſuch B. 
Br. Iſſues joines, pl. 73. cites 40 E. 3. 37. | 
2. Counterplea was ſuffered where K. was vouch'd as Sifter and Heir cf 
A.. The Demandant faid, That No ſuch Siſter and Heir ot A. and permit- 
ted, and therefore is not pregnant. Br. Negativa, &c. pl.56. cites 41 E. 3. 29. 
3. Onare Impedit by the King, who made Title by the Heir in his Ward, 
kecanſe F. F. was ſeiſed of 4 Acres of Land in D. with: the Advowſon appen- 
daut, and preſented and deſcended to the Heir as Son of N. Sou of N. Son of 
AH. Son of the ſaid F. F. there it is no Plea that No ſuch N. in rerum Na- 
tura ; For V. is in the Meſne Conveyance, which is not traverſable. Br. 
Traverſe per &c. pl. 353. cites 43 E. 3. 9. 
4. Treſpaſs againſt MH. and G.—M. ſaid, that No ſuch G. iu rerum Natu- 
ra, tor he was dead before the Writ purchaſed ; Judgment of the Writ ; 
and not withſtanding this the Writ was awarded good. Br. Briet. pl. 69. 


Cites 44 E. 3. 18. 

5. In Treſpaſs the Defendant ju/tified for Diſtreſs for Rent Service, and 
the Plaintiff alleged Unity of Poſſeſſion in the Land and Rent in F. S. An- 
ceſtor of the Defendant; to which the Defendant ſaid, that he Never had 
ſuch Anceſtor, and a good Plea. Br. Traverſe per &c. pl. 356. cites 2 H. 
. 11. 

6. Appeal againſt ſeveral, and the one ſaid, That there was 0 ſuch 
John in Rerum natura the Day of the Writ purchaſed, and no Plea, but 
ſhall ſay, That he was dead the Day of the Writ purchaſed, or That there 
Was never ſuch John in Rerum natura; nota. Br. Brief. pl. 24. cites 27 


H. 6. 6. 
F 7. Treſpaſs 
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18 | Null tiel Perſon or Vill. 


7. Treſpaſs againſt ſeveral of Aſſault, Battery, and taking of Brews and 
Arrows, aud a Coat of Mail, and one ot the Detendants 1:14 that there is 
no fuch in rerum Natura, as one named in the Writ, Judgment ot the 
Writ; and held there that this is a good Plea. Br. Treſpats pl. 37. cites 
35 H. 6. 50, 51. and 20 H. 6. 30. and 37 H. 6 36. and 14 H. 6. 3. 

8. Ho tor the one to plead the Death of the other, Br. Jreſpaſs, pl. 37. 
Cites 35 H. 6. 30, 5. 

It was heid 9g. Appeal againſt F. N. of D. in the County of N. Yeoman, and others; 
: 10 Go i the oac of the others who was Principal ſaid, that there was no ſuch F. N. 
„ee was D. in the County of N. Yeoman in rerum Natura the Day of the Writs 
[uh 7. N. of purchaſed, &c. and to the Felony Not Guilty. And per Huiſey and Jen- 
i) another, ney, the Plea is double and treble ; but it is a good Plea, that mo ſuch 
! mw "I if J. NM. in rerum Natura the Day of the Writ &c. or no ſuch F. N. Yeoman 
A Connty of in rerum Natura &c. or no ſuch F. N. of the County of N. in rerum Na- 
M another, tra. Oncre ; tor the Argument was, whether all as above ſhall be his 
there 3145 2% Name, as Knight, Duke, Earl &c. which are Dignities ; tor Digniries 
/ r ſhall be Parcel of the Name: But 25 H. 5. 4. thoſe ſupra are only Addi- 
fore Preg- tions to the Name, and not Parcel. Br. Double, pl. 155. cites 21 
nancy : And E. 4. 7I. 

per Huſſey | 

Ch. J. Any of them by itſelf had been a cod Plea. Br. Negative, pl. 44. Cites 21 E. 4 51.——S. P. Br. 
Brief, pl. 262. cites S. C. and pl. 387. cites 21 E. 4. 6. 


10 Replevin againſt A. B. and C. who imparl, and at the Day A. and 
B. ſaid that there was no ſuch C. in rerum Natura, judgment of the 
Writ, & Non allocatur ; tor it is after Imparlaunce; contra before Impar- 
lance. Quod nota Br. Briet pl. 464. cites 4 H. 7. 17. 

11, Debt upon a Bond, and No ſuch Perſon as the Plaintiff in Being 
was pleaded ; Reſpond” Ouſter was awarded; tor after Attorney made and 
entered on Record, the Detendant cannot plead ſuch a Plea. 12 Mod. 539. 
Trin. 13 W. 3. Ball v. Smith. | 


(B) Pleadings. Nul tiel ////. 


So in Waft 1. Recipe quod reddat in N. No ſuch Will nor Hamlet in the ſame 
«gain 12 of County is a good Plea, and the Writ ſhall abate. Quod nota. Br, 
are bþF tje O © * 

Tema, Zar Brief, pl. 144. cites 38 E. 3. 34. 

of A. the De- | . EO 

endant pleaded to the Writ, becauſe it is brought in A. B. and C. and no ſuch Vill as C. in the ſame 
County: And per Martin, It is a good Plea to all the Writ without Anſwer to the Reſidue, for it goes 
to all the Writ. Br. Brief, pl. 6. cites 2 H. 6. 11. 

Contra, if he ſays that there are two C.'s, and none without Addition; for there is ſuch a Vill with Addi- 
tion, and the Plaintiff ſhall recover by View of the jo : Note the Diverſity. Br. Bricf, pl. 6. cites 
9 H. 6. 42. Br. Waſte, pl. 9. cites 8. C P. Br. Additions, pl. 7. cites S. Cut in 
Waſt in 4. and B. it is a good Plea to the Writ that 4. is Hamlet of B. and not a Lill by itſelf : Per 
Cur. but per Paſton, he ſhall ſay in this Caſe that no ſuch Vill. Ibid. | 


S. P. Br Ad- 2. A. brought Treſpaſs of Land lying in Kingſton ; it was objected, that 
ditions, pl. 2 there is #o ſuch Vill as Kingſton without Addition in the ſame County ; and 
3 For it no Plea, Br. Briet pl. 425. cites 11 H. 4. 61. - But 9 H. 6. no ſuch 
he be Guilty Vill is a good Plea, by Reaſon of the Viſne, but theſe Words (without 
in any Kiog- Addition) make a Diverſity. Ibid. 

ſton it is ſut- | 

ficient.—Ibid. cites 6 H. 7. 3. contra per Cur.— So ſuing of Swperſedeas by 2 N. naming bim J. N. of D. 
it is no Eſtoppel to ſay that there are #wo D.'s, and none without Addition; tor it ſtands with &c Cn 
to ſay that Null tiel Lili; for this is contra: So of Warrant of Attorney; but yet the Attorney had ſuch 
Liberty upon the Diverſity aforeſaid. Br. Eſtoppel, pl. 82. cites 19 H. 6. 35 & 36. 


3. Nuper obiit in A. B. and C. in the Iſle of P. the Tenant ſaid, chat 
no fuch Vill as A. and B. in the Iſle, and Non allocatur; for V 97 
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have Relation but to the laſt Vill ; but Brook ſays Quod mirum! Br. Briet, 
I. 157. cites 7 H. 6. 8. 

: . B the Defendant ſaid that there are two B.'s in the ſame . 
County, viz. Faſt-B. and Weſt-B. abſque hoc, that there is B. only ; Judg- 
ment of the Writ; and ptr Corr. J. it is 20 Plea in Aſiiſe; tor the Plain- 
tiff recovers by View of the Jury; bt a good Plea in Treſpaſs, by Reaſon 
of the Viſne. Br. Addictions, pl. 25. cites 8 H. 6. 15. 133 

5. Treſpaſs againſt F. A. of B. S. the Defendant ſaid That he &c. was , ON 
converſant and dewe/ling at B. H. and not at B. S. the Plaintiff (aid) Thar jc. 
tis alloneVill, and known by the one and by the other; The Defendant ſaid that, that t 
Net known by the one and by the ot her; and held + no Plea for the Plaintiff, bur known: by the 
fall ſay Known by the Name of B. F. only, or that there is No ſuch Vill as on Name, 


; * . * . 4 7 I 
B. H. in the ſameCounty. Br. Maintenance de Brief, pl. 28. cites 8 H. 6. 32. vid oy 


which the Defendant relinquiſh'd his Plea, and ſaid that there was No ſuch Fiil as B. F. nor Hamlet nor 
Lieu conus out of the Vill and Hamlet in the ſame County, Priſt : Weſton aid there is ſuch a Vill as B. 8. 
Priſt ; and the others e contra. Br. Iſſues joines, pl. 15. cites S. C—— f Wherefore the Plaintiff /aid 
that he was of B. F. the Day of the Ii rit purchaſed. Br. Iflues joins, pl. 15. cites 5. C 


6. No ſuch Vill as D. is a good Plea in Treſpaſs. Br. Brief, pl. 13. Treſpaſs at 


cites 9 H. 6. 29. per Babb.— & 6 H. J. 3. Accordingly per Cur. TS 


ſuch Vill as B. is a good Plea by the Common Law, but not by the Statute of Additions. Br. Brief, pl. 
404 cites 2 R. 3. 1. 


J. Debt againſt F. N. 2 B. who at the Exigent purchaſed Super ſedeas 
accordingly, and came and ſaid that Mul tiel Vill as B. &c. by tormal 
Pleading and was not received by Reaſon of the Superſedeas which 
eſtopp'd him; tor he has affirn'd it ; and per Paiton he ought to have put 
Proteſtation that Nul tiel Vill as B. and theretore he was awarded to an- 
{wer over. Quære &c, Br. Eſtoppel. pl. 84. cites 19 H. 6. 44. 

8. In Annuity the Count was, that the Prior of M. in Southwark grant- 
ed to the Plaintiff in London ſuch a Day and Year &c. and Profert hic in 
Curia the Writing atoreſaid, the Date whereot is in the Chapter-houſe of 
the ſaid Houſe : Per Chocke ; the Detendant nggy ſay that no ſuch Vill, 
Hamlet nor Place known in L. where the Plaintiff would falſely alledge 
that the Houſe is in L. which in Fact is in S. and not in L. Br. Counr. 
pl. 60. cites 5 E. 4. 6. 

9. Action againſt J. N. of D. where there is no ſuch Vill, Hamlet nor 
Place known &c. he may ſay that there is No ſuch Vill &c. or ſay that he 
was of S. abſque hoc, that he was of D. and ſo in Precipe quod reddat in 
D. he may ſay that No ſuch Vill, &c. or that they lie in S. and not in 
D. Per Littleton and Moyle. Br. Brief pl. 365. cites 8 E. 4. f. 

10. In Debt the Defendant being named of D. ſaid that there is no ſuch 
Vill nor Hamlet called D. nor Lieu conus out of Vill and Hamlet &c. Judg- 
ment of the Writ; and by the Reporter, if there be a Houſe in C. which is 
called D. and the Defendant is named of it, he may plead as above, and 
there the Plaintiff ſhall be compell'd to name him of C. which is the Vill, 
and not of D. which is the Lieu conus in the Vill. But if ſuch Place be 
out of Vill and Hamlet, and known by Name of D. then the Plaintiff 
may name him of it. Br. Dette. pl. 171. cites 21 E. 4. 37. 


For more of Nul tiel &c. See Fines, (E a.) Record, Treſpaſs, and 


other proper Titles, 


Nulance, 


20 Nuſance. 


* Nuance is 
three fold; * N uſance. 
1 Publick or . 
General. 
2. Common. R EVE 7 


2. Private, 


— .. kw _— ® 2 WY — 


— — ——_ 


Fol. 7. 


Ny A) N uſance Common. / o onght to reform Common 
. Nuſances. 

that which 1. Ia River be ſtopp'd to the common Nuſance of the Coun- 
14 to the Na- try, and it has never been mounded, [or cleanſed ] nor is it known 


{ance of the 


0 who ought to mound [or cleanſe] it of Right, but A. has the Lord- 
Realm. ſhip of one Part by the River, and B. ot the other Part, and they 
Common is have Piſchary in the ſame River, and 4 V ills have their Paſſage in the 
that which fame River for their Eaſement. The 4 vills in this Cale, who 


is to the 


common Nu- have common Paſſage and Eaſement of the ſame River, ought ta 

ſnce of all MOUND [or cleanſe] tt : But tf the 4 Hills had not fuch Eaſement 

E by. and Jaſlage, then A. and B. who have the Diſcharp there, ought 
base to MOUND [or cleanſe] it. 37 All. 10. 


that hic 
is to a Houſe or Mill &c. 2 Inſt. 456. 

The Caſe was that the River had been ſtopped by flinging into it the Bodies of Perſons dying of the 
Plague. 


(B) Nuſance. / at is puniſhable. 


I I Fa Pan lays Logs of Wood in a Highway Sparſim, and there 
ſuffers them to lie for 2 Months, or other ſuch Time, tho” 
there be a JPanage Turnings and Windings between the Logs, 
yet this is a Mulance pliniſhable in a Leet; For it is an Impediment 
= Paſſage of the Lieges of the King, Dil. 15 Ja. B. R. 
2. But in London, or other Place, the Unlading of Billets in the 
High- ſtreet (which is the Highway) betore my Houſe for my Uſe, 
18 1 * ulance for the Neceſſit y. Dil. 15 Ja. B. B. agreed 
* But if he ſuffers them to continue there for a long Time after the 
—_— it is a Nuſance puniſhable. Dil. 15 Ja. B. R. agreed 

per EAT EN | 
| Roll. 468. 4. It J. S. ſeiſed in Fee of certain Land adjoining to the Highway, 
pl. 6. S. C. incroaches Part of the Highway and adds it to his Franktenement, 
and dies, and his Heir, to whom the Land adjoining deſcends, conti- 
nues the ſaid Incroachment, but does no new Act, yet he may be indicted 
* 2 Le. 103. for the Continuance of this Mulance; For the * Continuance of it 
Waſhbone tg a new Nuſance. Mich. 11 Car. B. R. between Lee and Boothby. 
* A per Curiam adjudged. This being moved in Arreſt of Judgment, 
„ ho a Verdict at Bar for the Plaintiff, Intratur Trin. 11 Car. 

, 1002. 
5. The Suffering a publick Bridge to be in De ay is a Publick Nuſance. 
pr How Ch. J. 6 Mod. 255, 256. Mich. 3 Anne. B. R. The Q. 
V. Sainriff. 


General (C.) 
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(C) General. Vat ſhall be ſaid a Nuſance. See (F) 


i. IF a Pan hangs a Cate upon a HH oſt, and ſhuts it with a c., C. 3 
1 Catcy upon another ]Ioft a-croſs rhe Highway, fo that Yen 8. C jo 

cannot paſs without opening of the Gate, but by opening of it they 22! 5 ©. 

may well paſs, pet this is a common I2uſance ; For the Gate mas 

may, made De * novo, where, no Cate was before, ts an Impedi⸗ 4 

ment to tbe King's People in their Paſſage; For ſome Men are ſo Fol 1;8. 

fceble tor Age or Jnfirmity, that they cannot open ſuch Gate, be- EY 

ing on Horleback, and tome Men have ſuch Horſes that will not . . 

come quietly to a Gate to open it; and they who go with Horles G of 5, 

loaden, or with a Cart, or who drive Cattle, muſt go and open the ie „ Ar 

Gate when they come to it, and when rhey are doing this, their no. 

Horles or Cattle will run from them, and divers other Inconve⸗ 

mences: But Gates which have been in Highways Time our ot 

mind c. are not any J2ufance. Becauſe it may be intended that 

they began by + Compoſition when the Owner of the Land con- + Hauk. 6, 

ſented to the May, or put there upon an ad quod Damnum brought, © 8 

and then found ng Muſance, or other ſuch reaſonable Caule. 19. 

6 Car. B. R. between James and Hayward, adjudged upon a Oc⸗ 

murrer, per Curiam except Crook, who was againſt the Judgment, 

and he cited 2 E. 4. 9. where it is admitted to be lawtul to erect ſucij 


Gate. 
2. Ir was preſented that one A. had inchſed a Chſe, in which the Peo- 


ple of B. had Common, to the Nuſance of the People of the Vill, and becauſe 


it is no Nuſance unleſs done in a Highway, or Water, to the Nuſince ot 
a Commonalty, and alſo upon this Matter Action is given by /ffize to 
the People of the Vill, theretore the Deſendant went quit. Br. Nuſance, 
pl. 23. cites 27 E. 3. 6. 

3. By 18 Car. 2. cap. 2. F. 1. Importation of Cattle 7s a publick Nu- 
ſance, and ſhall be ſo adjndged. 

S. 3. Nothing in this Act ſball hinder the Importation of Cattle from the 
Ile of Man, fo as the Number of the ſaid Cattle do not exceed boo Head 
early, and tht they be of the Breed of the Iſle of Man, and be landed at 
the Port of Cheſter. 

4. 19 Car. 2. cap. 3. F. 3. Enacts that mo Building 2 be eretled 
within the Cities and Liberties of London and Weſtminſter, but ſuch as ſhall 
be purſuant to ſuch Rules of Buggding, and with ſuch Materials as are there— 
in after appointed ; and according to ſuch Scantlings as are ſet down in a 
Table in this Att ſpecified. And if any Perſon ſhall build contrary, and be 
convitted by the Oaths of 2 Witneſſes, before the Lord Mayor, or any 2 Fuſs 
tices of Peace for the City, the Houſe 4 irregularly built fhall be deent'd a 
common Nuſance, and the Builder ſhall enter into a Recognizance for demoliſbi 
ing the ſame, or otherwiſe to amend the ſame ; and in Default of entering in- 
to ſuch Recognizance, the Offender ſhall be committed to Goal till he HE 
have demoliſhed, or ctherwiſe amended the ſame ; or elſe ſuch irregular Houſe 
ſhall be demoliſhed by Order of the Court of Aldermen. 

S. A Soapboilery in Woodſtreet is a Nuſance: So is a Calenderman in 
Bread-ſtreer, try d before Hale, Ch. J. So is a Brew-houſe on Ludgate 
Hill ; For that ſuch Trades ought not to be in the prineipal Parts of the 
. 12 in the Out-Skirts. 2 Show. 327. Mich. 35 Car. 2. B. R. the 

v. Pierce. 


6. The Owner of a Glaſs-houſe at Lambeth was indicted for maintain- r ver. 


ing thereof, and was convicted and fin'd. 2 Salk. 458. Hill. 1 W. & M. 46. par. 
B. R. The King and Queen v. Wilcox. 21 Car. 2. 
7.9 and 10 V. z. cap. 7. F. 1. Enacts that it it ſhall nat be lauful B. R. Anon. 
for any Perſon to make, ſell, or utter, any Squibs, Rockets, Serpents, or 
other Foreworks ; or any Caſes, Moulds, or other Implements for the making 
G 


f 


4 Fs 3 5 3 


22 Nuſance. 
of any ſuch Fireworks ; or for any Perſon to permit any Squibs Ec. to be 
thrown or fired from his Houſe or Lodginss, or from any Place thereto ad- 
joining, into any publick Street, Highway, or Paſſage ; or for any Perſon to 
throw or fire, or to be affiſting in the throwing or firing of any Squbs Ec. in 
or into any public Street, Houſe, Shop, River, Highway or Paſſaze; and 
very ſuch Offence ſhall be adjudged a common Nuſance. 

8. By 10 and 11 V. 3. cap. 17. S. 1. All Lotteries are publick Nu- 
ſances, and all Patents for Lotteries are void and againſt Lato. 

6 Geo. 1. cap. 18. F. 19. Enacts that all Undertakings by publick Sub- 
ſcriptions, relating to Fiſheries, and other Affairs of Trade, and acting as 
corporate Bodies without Charter, or under Charters intended for other Pur- 
_ or under obſolete Charters, and tending to the common Grievance of his 
Majeſties Subjetts in their Trade, and all public Subſcriptions, Receipts, 
Payments, Transfers, and all Proceedings therein ſhall be deemed publick 
Nuſances, and all Offenders therein, being convicted upon Inform tion 
mation or Indict ment, in any of his Majeſty's Courts of Record at Weſtmin- 
ier, Edinburgh, or Dublin, ſhall be 2 to ſuch Puniſhments, whereto 
Perſons convicted for publick Nuſances, are by any Laws of this Realm 
liable; and ſhall moreover incur ſuch farther Pains &c. as were provided ly 
the Statute of Proviſion and Pramunire 16 R. 2. cap. 5. 

Io. 5 Geo. 2. cap. 16. F. 8. Enacts, that all Buildings in the Town of 
Blandtord Forum fall be covered with Lead, Slate, or Tile, and no peri- 
lous Trade in reſpect of Fire, viz. Diſtiller, Candlemaker, Soap-maker, Baker, 
or Brewer, ſhall be uſed in the Market Place; and all Buildings which fhall 
be covered or repair d contrary to this Act, and all Houſes built contrary to the 
Direct ion of the Court, ſhall be adjudged public Nuſances ; and all Perſons 
exerciſing the ſaid Trades comrary to this Act, ſhall be deemed guilty of com- 
mon Nuſance. 


_— * — 


— 


(D) Nuſance. jut Perſons may make a Nufance. [to 
whom, and to what ; | and who ſhall have 4//e for it. 


8 F. þ 1 1. B, 8 El. 250, 88, Leſſee for Life of Land having a way over 
Ber th the Land of S. from his Land to a Park which was in the 
and 224 HDandsof the Leſſor, and from the Park to his Land; S. ſtops the 
Tenant f * oo, 3 (G) Leſſee for Years ſhall not hav 
1 2. But Nat. Brev. 184. eniee for Years Wann L 
Life, in Tail, Aſſiſe of Nufance. + 0 


or Fee Sim- 
ple, may have Aſſiſe to redreſs a Nuſance done to his Freehold. F. N. B. (183) (I) 
for Years ſhall have Caſe only, becauſe he has no Freehold. Ibid. 184, 185. (G) 


3. Tenant for Term de auter vie ſhall have Writ of Nuſance. Br. Nu- IR 
ſance, pl. 16. cites 4 E. 3. 7 
4. Powel faid, there could not be a Nuſance to a Market or Franchiſe, 

but toa Highway &c. but the Reporter adds a Quære, 11 Mod. 47. Mich. 

4 Anne. Anon. | 


4 F 5 7 4 „ 
4 * 18 I bp. . 2 . n ”—_ F, * 5 * 
TU. S 


But Leſſee 


(E) For what Things or Cauſes Aſſiſe of Nuſance 


lies. 
3Le.13.S. 1. TB, 8 Cliz. 250. 88. A Pan had a Way over the Land of J. S. 
if rhe Stop. to his own Land by Preſcription, J. S. fops the way, and 
Stranger. 


then only Action en the Caſe lies. 2 Le. 181 cites 53H. 6. 26 per Priſot 
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2. It a Man has a way 70 his Franktenement, or to his Common, which is 
&topp'd by a Houſe made, or the like, Aſliſe ot Nuſance lies, bur contra of 
4 Way to the Church; per Herle. Br. Nuance, pl. 37. cites 4 E. 3. 

3. It lies tor /evying of a Goſs to intercept the Courſe of Fiſh coming from 
the Sea, uſque ad Gurgitem meam ſuperiorem. F. N. B. 184. (A) in the 
Notes there (b) cites 46 All. 9. 


2 


F) * Common. lat Act or Thing ſhall be fad a . e 


Common Niuſance. Nuſance miy 
be defin'd to 


be an Offence 
1. IF the Tenant ofa Manor who is a Free-tenant ercfts a Dove- 224in/? 7h 
cote de Novo without any Licence Upon his Tenement, and by wy Peek 
ſtores it with ]Pigeons, and ſuffers them to fly out of the Houſe, by „ %,, 
wbich tbey devour the Grain ofthe King's Subjects throughout the % 72d; 
Country, yet this is not any common J2uſance ; For if it ſhould ve 4 4+ 
a common Nulance, no one could preſcribe to have ſuch Houſe ; For , 7" 
none can preſcribe to make a Mulance. Allo, if this ſhould be a Mu. %%, , 
ſance, it could not be done by any Licence; for neither the Lord of % veo1e#ws 


the Manor, nor the King hinielt, ſhall give Licence to any to com 4 « ing 


mit a Nuſance. Trin. 16 Ja. B. R. between + Dewe/! laintiff, and *** 


Saunders and Tedder Defendants. Adjudged in a Treſpals for taking ,“ 
of Beaſts for an Amercement in the Leet of the Lord of Morthum Hawk. el. 
berland Lord of the Manor of Jſileworth Sion, where the Deken⸗ © 197: cop. 


dants in the Right of the Lord confeſſed the taking, and pleaded the 1 Gov. gh iy, 


Matter, and averr'd it tobe a common _Juſance. Pet it was ad 5 by cc 
Judged as above for the I laintiſt upon a Oemurrer; becauſe in Law Name of the 
upon the ſpectal Matter it is not any Iuſance ; and this was ad⸗ E of Nor- 


judged by the full Conſent ofthe whole Court. See the lame Cale. ne 
Jaalch. 16 Ja. B. B. 1. Contra Co. 5. Boulſton 104. b. relolved. In the 

Caſe of Prat 
v Stearn, it was held by Coke Ch. J. that it was a common Nuſance, and inquirable in a Leer; but 
the other Juſtices ſeemed to doubt thereof; but as to the Matter they would not ſpeak, becauſe the 
Preſentment was not good Cro. J. 382 Mich. 15 Jac B. K. 


2. Ik a Man makes Candles in a Vill, by which he cauſes a noiſome SAN 
Scent to the Inhabirants- yet this is not any Mulance; for the Need- ont”, 
tulneſs of them will diſpenſe with the Notſomneſs of the Smell. p 
Paſch. 3 Ja. B. K. Adzudged. Rankett's Caſe. 199. Cap. 75; 


S. 10, Cites 
S. C. and ſays, That the Reaſonableneſs of this Opinion ſeems juſtly to be queſtionable, becauſe what- 
ever Neceſſity there may be that Candles be made, it cannot be pretended neceſſary to make them in 
a Town; and that the Trade of a Brewer is as neceſſary as that of a Chandler; ard yet it ſeems to bz 
agreed, That a Brewhouſe erected in ſuch an inconvenient Place where the Buſine% cannot be carried 
on without incommoding greatly the Neighbourhood, may be indicted as a common Nuſance.— 
A Preſentment was at a Leet for erecting a Glaſs Horſe, and Twiſden J. ſaid, He had known an In- 
formation adjudged againſt one for ereCting a 8 wear Serjeant's Inn; but it was inſiſted, That 
a Man ought not to be puniſhed for ere&irg any thing neceſſary for the Exerciſe of his lawful 
Trade ; and it 1 * anſwered, That it ought to be in convenient Places, where it may not be a Nu- 


ſance, the other Juſtices doubted, and agreed, that it was unlawſul only to erect ſuch Things near the 
King's Palace. Vent. 26. Paſch. 21 Car. 2. B. R. Anon. 


3. Ia Man divides a Meſuage in a Town for poor People to inhabit, Hawk. Pl. C. 
by which it will be more dangerous in time of Jntection of the“ <P: * 5 
Plague, this is a common J2uſance. Paſch. 10 Car. B. R. Such 8. C. 
Indictment of one Brown for dividing a Meſuage in the Vill of Hert⸗ 
ford held good, and he put to plead {to it, and then ſaid, that luch 
Indictments are frequent in London for dividing of Beſiiages. 

4. Keeping a Bawady-Houſe is a common Nuſance. 1 Salk. 384. in Cafe Nor only in 


of the Queen v. Williams, cites * Hob. 95. pn hy 
vie 


Ae Fac 


— —_ 
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the publick Peace by drawing together difſolute and debauch'd Perſons, but alſo in reſpect of its ap- 


arent Tendency to corrupt the Manners of both Sexes by ſuch an open Profeſſion of Le dneſs. Hawk, 
PI.C 196. cap. 74. cites Kitch 11. a. and 3 Inſt. 205 * [ his ſeems to be miſcited. 


— 


5 13 £9 14 Car. 2. cap. 18. F. J. All Exportation of Wooll Sc. in 


the ſaid Att mentioned, in the Manner prohibited in the ſaid Ad, is de- 
clared to be a common Nuſance. So ot Leather, by 14 Car. 2. cap. 7. 
6. In 8 Car. 1. Noy pray'd a Writ to prohibit a Bowling Alley ereffed 
near St. Dunſtan's Church, and had it; cited per Hale Ch. J. Mod. 76. 
in Jacob Hall's Caſe. 
7. The ſetting up a Stage for Rope-duucing is a Nuſance in fe, and in 
ſuch Caſe a Prohibitory W rit iſſucd, and made the Party pull down his 
Stage. Per Holt Ch. J. 5 Mod. 142. cites it as Jacob Hall's Caſe. 
But ſee Skin. 8. Bur a Playhouſe is no Nuſance in itſelf, but only by Conſequence, 
2 as the acting Plays draws the People and Coaches and Sharpers together. 
there. 5 Mod. 142. per Holt Ch. J. Mich. 7 W. 3. in Caſe of the King v. 


ſons there, 

why a Play- Betterton. 
houſe might 

be deem'd a Nuſance in ſe. Hawk. Pl. C. 198, cap. 75. S.. ſays, it has been holden, That a com- 
mon Play houſe may be a Nuſance if it draws together ſuch Number of Coaches or People &c. as prove 
generallh inconvenient to the Places adjacent; and that it ſeems that they having been originally inſtituted 
with a laudable Deſign of recommending Virtue to the Imitation of the People, and expoling Vice and 
Folly, are not Nuſances in their own Nature, but only become ſo by Accident. [Quære tamen, and ſee 
Mr Collier of the Immorality of the Stage. 


9. Honſe ſtanding on the Highway, being Ruinous and likely to fall down, 
is a Nuſance and indictable, and ſuch Indictment lies againſt rhe Occu- 
pier, tho' he be bur Tenant at Will. 1 Salk. 357. Trin. 2 Anne B. R. 
the Queen v. Watts, 

10. Bringing a great Ship of zoo Ton into Billingſgate Dock is a pub- 
lick Nuſance. 6 Mod. 145. Paſch. 3 Anne B. R. the Queen v. Leich. 

11. It a Man with a Cart uſes a common Pack or Horſe-way ſo as to plow 
it up, and render it the leſs convenient for Riders, the Court ask'd it this 
would not be a Nuſance ind ictable. 6 Mod. 145. Paſch. 3 Annz. The 

ueen v. Leich. 

12. Scolding often repeated to the Diſturbance of the Neighblourhcod makes 
it a Nuſance, and as ſuch it always has been puniſhable in the Leet, 
and theretore indictable. 6 Mod. 213. Trin. 3 Anne B. R. The Queen 


v. F oy 
S. P10 Mod. 13. Common Gaming-houſes are common Nuſances. Hawk. PI. C. 198. 


336. per cap. 75. 8. 6. 


Cur. Trin. 
2 Geo. 1. The King v. Dixon & Us, 


Noy. 103. is 14. Serjeant Hawkins ſays, it ſeems certain, that it is a common Nu- 
Ee of ſance to divert Part of a public Navigable River, whereby the Current 
— of it is weaken'd and made unable to carry Veſſels of the fame Burthen 


that M. was as it could before. Hawk. Pl. C. 199. cap. 75. S. 11. cites Noy 103. 


fin'd 200 l. 

for diverting Part of the River Thames, by which he weakened the Current of the River to carry 
— &c. towards London and other Houſes of the 1 upon that River. And ſuch a Thing can- 
not be done without an Ad quod damnum; becauſe that River is an Highway. And alſo the doing it 


ought to be by the King's Patent. 


(F. 2) Private. Pigeon Houſes. 


I, Ac of a Manor by Force of his right Seigniotal may lau- 

tully without any Licence erect a Dovecore de novo upon his 
Land Parcel of the Manor and ſtore it with Jaigeons, and luffer 
them to fly out and fly back again. For in the Country it Wer 
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ceived as a Lau; and a Thing received in tbe Country without 
JIrecedent or Authority to the Contrary (as it ſeems) is to be taken 
tor Law; and it may ſtand with Reaſon, that he ſhall have ſuch JIre- 
rogative as Lord, becauſe generally the Pigeons feed in the Fields 
next adjoining upon the Lord and Tenants. And when the Lord 
departs with the Tenements, the Law hath ſaved to him his rer. . nov 
gatives, Rights and Pre-eminencies which are due to him as Lord. Cd. +. 5. 2 — 
5. Boulſion, agreed, Tr, 16 Ja. B. R. between * ewe Plaintiff oo. J 495. 
and Saunders and Tedder Defendants, agreed per Curiam. gory 
2. But it ſeems that a Tenant ot a Manor, cannot [awfully erect a Mo. 453. 


Dovecote de Movo upon his Tenement wichour Licence; For this 8 4. 54 


is a right Seignioral appertaining to the Lord only, who has a JIre- 5 6 
rogative over his Tenants, (and tho it be not a common Mulance % En, Cg. 


to erect ſuch Dovecote, vet it leems, that it 18 a particular Nuſance tor by the Name 
which the Lord may have Action upon the Cate or Aſſiſe, as in Cafe ot of Boulfton 


erecting a Mill to the Nuſance of my Mill). Co. S. Boul/fon 104. b. Ereckiog of 


reſolved. Contra Trin. 16 Ja. B. G. between Yewe/! JIatntiff and Dove Toar 
$2unders und 7edder Defendants, Reſolved per Curiam, Contra by a Free- 


Papon. tit. Droit Seigntoral, fo. 793. and tit. de Servitur, fo. 327, holder who 


is not Lord 

of the Manor, nor Owner of the Rectory, and repleniſhing it with Doves is not aby Nufance inquir- 
able or puniſhable in a Leet; 4 H. 6. 10. 27 Al. pl. 6. 9 H. 4. 4. For nuihing is inquirable there but 
what is a common Nuſance to «ll People; and this is not ſo, but can be a Nulunce to thoſe only whole 
Corn they eat, and therefore is no common Nuance; For it it were, neither the Lord of the Manor 
nor the Parſon could erect a Dove Houſe more than any other Frecholder; per Montague, Crooke, 
Doderidge and Houghton ; and therefore they held the Opinion reported 5 Rep. 104. b. in this Point 
to be no Law, and no direct Reſolution in Point of Judgment. Cro. J. 49:. Trin. 16 Jac. B. R. De- 
well v. Sanders. 

BBoulſton's Caſe, 5 Rep 104. was only Obiter and not agreeing with the P,caſon of the Principal, 
per Haughton J. Quod fuit conceſſum per tot. Cur. and per Doderidge . it cannot be a publick Nu- 
ſance; For that ought to be immediate or gereral. 1. Immediate it cannot be, for the Eretting a Dove- 
Cote, cannot in it ſelf be a Nufance. 2. It is not general bur particular to the neighbouring Inhabitants; 
and it has been allow'd on all Sides, that a Man may have a Dove Cout by ei tion, x hien could not be 
if it were a Nuſance, to which Mountague agreed. Poph. 141. Trin, 15 Jac. B. R. E. of Northum- 
berland's Caſe. 

S. P. And it is ſo far countenanced by the Law, as to be demimdable in a Precive before any Land 
* hatſoever which is not built upon, and that the Owner may juſtify the raking another's Hawk which 
he ſhall find at his Dove Houſe flyirg at his P'geons. Eav k. Pl. C. 198, 199. cap. 75. S. 8. and tho 
Serjeant ſays, from hence it ſeems clearly to follow, That tho' a Fenant w ho builds a Dove Hon 
without the Lord's Licence may perl aps be liable to an Action on the Caſe at the Suit of the Lerd, u hole 
Preropative is ſaid to be incroach'd upon by ſuch Erection without his Licence, yet he cannot be 
puniſh'd for it by a publick Proſecution. 


3. Rot. Parliamenti 4 H. 4. Numero 64. The Commons pray, that T.cfee for 
no Pan nor Woman, nor Iarions, nor Vicars of Holy Cyurch, gone. 
nor no Yan or Woman ot Veligion hencetorward have any JItge- ,“ 


Manor, the 


on Houſes in any Vills, it they and every of them have not Lands Keverſten ta 
in the ſame Vills to the Value ot 408. per Ann. and if any J2cople of the Queen in 
ſuch Condition have any ]2igcon Houſes at preſent, that they da !'cc ervote 4 
not receive, nor luſter to be received nor harboured any JAgcons 1 
in their Pigeon Pouſes in Time to come, upon Pain to pay to the an Int 
King 1008. And that the Juſtices of Peace in their Selfions, Stewards tion being 

of Lords and Bailiffs of Franchiſes, inquire in their Court Leers of e e 

the Nuſance of ſuch JItgeons, and thereof make Pumſhment by de Fs 
Amercement and by Fine. wood Ch. B 


Anſwer. 'The King will adviſe, and Gent. B. 
Popham At- 
torney General, ard all the Counſel at the Par, took the Law to be, that the Pigeon Houſe ſhould be 
accounted as a common Nuſance, and therefore an Injunction was granted againſt the Building it For 
Manwood ſaid, That one can erect a Lore Houſe de Now, but the Lord of the Manor and Payſmot the C' urch, 
and in the old Law it was inquirable in the Leet amangtt common Nuſances. And at the Time of this 
Motion Ld Burghley came into Court, and he being the High Treaſurer ſaid, that Plowden was O1- 
nion that none bur the Ld. of the Manor or the Parſon of the Church may ere& a Dove Houſe ; 
and ſaid, that he had heard Mountague Ch. ] fav rhe fame in à great Aſſembly. Mo. 253. pl. 572, 
Paſch. 29 Eliz. Bond's Caſe 
I! (G) Tuſuance. 
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2 33 ; ' 50 
Fol. 149. (G) Nuſance. //Þat ſhall be ſaid q private Nuſance. 
1, IF the Grnant of the {and plow the, Soil over which another has 
I a Way, this is a Mulance to the Way; For it is not ſo eaſp 
to him as it was before. 2 H. 4. 11. 
. N. B 18% 2. Ik a Man ler ies a Market or a Fair to be held the ſame Day that 
(Jana my Fair or Market is held in a Vill which is next to my Fair or Marker, 


e by which my Fair or Parket ts impair d, this is a Mulance to my 
itis fd, Market or Fair ; For the Grant of the King of ſuch Fairs or Mark- 
Note, If the gfg is always * with a Clauſe that it ſhali not be to the Nuſance ot an- 


Market bc orher Fair or Marker. T 22 0. 6. 14 b. 11 9. 4+ 47 b. +1 E. 3. 24 b. 


on the {ame 

Day, it ſhall be intended a Nuſance, but if it be on another Day it ſhall not be ſo intended, and there- 
fore it ſhall be put in ue, whether it be a Nuſance cr net, cites 11 H. 4. 5. in a SCIre tacias for the 
King to repeal a Patent. And adds, Note, a Market was granted to be held in D. on Saturdays, 2 
Miles diſtant from C where the King had a Market on Tueſdays. 

* But if it be a Nuſince, tho' it bas not that Clauſe, the 2d Patent is void againſt him to whom it is a 
Nutfance. F. N. B. 134. (A) in the Notes there (b) cites 22 Hf. 6. 14-—And 2 Inſt. 4c6. ſays that the 
Niſi fit ad Nocumentum Feriarum vicinarum in the Grant of a Fair is put but for Example; For if ir 
be Ad aliquod Damnum either of the King or Subject in any other Thing, the Fair ſhall be revok'd. 
Br. Action ſur le Caſe, pl. 57. cites S. C.-—2 Saund. 174.—Kkaym. 195. Yard v. Ford. 


Vent. 98. S. C A v., Jar e,, bel, penny XY Ack, 410. 


F. N B 184. 3. So tt ſhall * tho' the King grant the laſt Fair or Market with- 


(A) in the our ſuch Clauſe; For the King cannot take away my Fränktenement 


cre byat AND Jam bound to maintain my Fair or Parket for the People. 
the End. — 22 D. 6. 15. 
3 Lev. $21, 


&c. Prin. 1 Jac. 2. C. B. the King v. Sir Oliver Butler. 


4. So if J have a Ferry by Preſcription, if another erects another Fer- 
ry upon the tame River near to it, by which my Ferry ts tinpatr'd, 
this is a Nuſance to me; For J am bound to luffain and repatr the 
Ferry for the Tale ol the Lieges, otherwile J thall be grievouſly a- 

merced. 22 I), 6. 14 b. 
This Caſe is 5. Ił a Man has a Dur, that is to ſay, a Spout above his Houſe, hy 
chen? 2 which the Water uſed to fall from his Houſe, and another levies a 
8 Jac. GC. 6, Houſe paramount the Spour, ſo that the Water cannot fall as it was wont, 
in Baten's but falls upon the Walls of the Douſe, by which the Timber of the 
Cale, Houle periſhes, thts 18 d Nuſance. 18 E. 3 22. b. Co. 9, 54+ Baten. 

6, Ik a Pan ſtops a Stream of Water, which runs thro' his Land, 
of ub: 7 my Land is ſurrounded, tt is a JNuſance to me. 9 E. 4. 35. 

uri. 

7, If J have a Mill by Preſcription in my Soil, and another ere&s 
anew Mill upon his Soil, by which the Stream to my Mill is ſtreightned 
or ſtopped, or by which too great Abundance of Water comes ta my Mill, 
by which my Mill is endamaged, fo that my Mill cannot grind fo 
much as it was wont, this is a I2ufance to my Mill. 22 4), 6. 14, 

8. Ik a Courſe of Water runs ro my Mill, and the Tenant of the 
Land where rc. diverts Part of the Courle, fo that my Mill cannot 
ng one Quarter where it was wont to grind ten Quarters a Day, Aſſiſe 
ies, and not Caſe. 2 ). 4. 11. b. 5 

9. So it he puts Stakes in his Freehold in the Water, by which J can- 
not have ſufictent Mater to my Mill, this is a Nuance to my Mill. 

Sce Stopping 10. If J have a Doule by reſcription upon my Soll, and another 

* crects a ne / Houſe upon his own Soil next adjoiniag, is near ta my 
Houſe that it tops che Light of my Houſe, this ts a Nnſance ta mp 
Houſe; for the Light is of great Comtort and Profit to Men. 22 
Y. 6. 15, per Markham. Co. 9. 58. b. Relolvev Biand's Caſe. 


11. 80 
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11. So if he eretts his 1ouſe upon his own Soil fo near my Douſe, (Orig. fun- 
that it cauſes the Kain totall, and * pour down upon my Houle, it 1s d derer.) 
Nulance. 22 D. 6. 15. per Markham. 

12. So if a Man erects a Houſe, whereof Part overhangs my Houſe, n 
it is a Nuſance to my Houle ; * for the water muſt neceſſarily fall * Fol. 14:- 
upon my Houſe ; Cujus eſt ſolum ezus eſt ulque ad Celum; and 
it takes away his — and prevents him to exalt his Houſe. Co. 9. 

Zaͤten 54. adjudged. 
* 3. If a Limekila be crected ſo near my Houſe, that when it burns, 
the Smoke of it ſo enters into the Houſe, that none can inhabit there, 
this is a Nuſance. Co. 9. 59. William Aldred's Cale, : 

14. Ik a Man has a \V ater-courle running in a Foſſt ot the River up 
to his Houle for necetlary Uſes, und a Glover makes a Limepir for 
Calves-sktns and Sheep-skins {0 near to the ſaid Water-cotirle, that 
the Corruption of the Limepit corrupts tt, this is a Muſance. 13 


— „ 


. 7. 26. Co. 9. Will. Adred. 59. 


15. Tf a Man erects in his own Sotlea Houſe for Hogs, [0 near my 
Hall and Parloir, and there puts his Dogs, ſo that by Reaſon of the 
Stink and unwholeſome Smells, J and my Servants cannot con- 
tinue in the Hall and Parloir, and other Parts of my Houſe, this 
is a Nulance; for good Air is neceſſary tor the Life of Yen. Co. 9. 
Will, Aldreu 57, b. adzudged. ; 

16, The ſtopping ot wholeſome Air ts a Muſance as weil as the 
ſtopping of the Light. Co. 9. Will. Aldred 57 b. per Wray, 

17, But if a Man ſtop my Proſpect, no Action lies fox it; tor this is 
= of neceſtity, but only for JIlcalure, Co. 9 Will. Aldred 57. per 

ray. rf 

18, Jf a Dyer erects a Dy-houſe ſo near my Houſe, by which J dare Soon Proc 
not dwell in this my Houle for the Stink of the Smoke and other J od, 
Naſtineſs, this is a Nulance. Co. 9. Will. Aldred 59. Book of fd i, 
Entries, I2ulance 406. b. ane 

Sea-coal 1 

the ſaid Brew-houſe, ſo that by the Smoke, Stench and unwholcſome Vapours coming wk the ſald 
Coal and Privy, the Plaintiff and his Family cannot dwell in his Houſe without Danger of their 
Health: Adjudged by all the Judges on Conſideration for the Plaintiff, Hutt. 135. Mich. 4 Car. Jones 
v. Powell. —Palm. 537. S. C. but no Judgment. But where there has been an ancient Brece l or/e 
Time out of Mind, altho' in Cheapſide or Fleet-ſtreet &c. this is not any Nuſance, becauſe it ſhall be /i/5. 
poſed to be erected when there <vere no Brildinos near; Contra if a Brew-honſe ſhould be noc erected in any 
of the Streets or trading Places; this ſhall be a Nuſance, and an Action on the Caſe lies for whomſocver 
ſhall receive any Damage thereby; and accordingly in an Action brought by one Robins a Laceman in 
Bedford-ſtreet againſt a Brewer fox Nuſance from the Brewhouſe to the Goods in Hs Shop (it being « 


Brewhouſe of ten Years ſtanding) the Jury gave for two Years Damages 69 l. L. P. R. Nuſance 246. 
Cites Trin. 8 W. 3. C. B. Robins's Calc. 


19. Winch J. ſaid, that where one erected a Houſe ſo high that the 


N ind was ſtopt from the Windmills in Finsbury Fields, it was adjudged that 


the Houſe ſhould be broken down. Winch. 3 Paſch. 19 Jac Anon. 

20. If a private Man has a Way over the Land of |. S. by Prefcrip- Cro 
tion or Grant, J. S. cannot make a Gate acroſs the Way; per Jones J. Jo. pl. 3. 
222. Paſch. 6 Car. B. R. in Caſe of James v. Hayward. 

21. A private Nuſance may be committed 3 Manner of Mays, viz. Ta- 

' zendo, non Faciendo, permittendo, & non permittendo, 2 Init. 406. (d) 


184. 


I: 
8 C. 
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(H) Aſſiſe. In what Caſes Aſſiſe lies. Aﬀeſe and not See Actions 


(L. c. 
Caſe. 
I. | Acts of Misfeafance Afſiſe lies. 11 19, 4. 83. | 0 P. As fer 
evying, 
on a ; {tu; Th 4 &c 
but of Non feaſance, as not ſcowring &c. Action on the Caſe lies. Br. Nuance, pl. 9 cites in "HA I 
d 3. 8. P. Br. Action Sur le Cafe, pl. 44. cites 8. C.——— Br. Nuſance, pl. 31. eites S. C. 


Ard 


— 
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Aq. io it appears by the Word (Levarit) and thoſe other Words (de 
of the Statute 13 E. 1. cap. 24. 2 Inſt. 406. 


Per Cur and 2. If Tenant of the Land plows all the Land in which J have Com- 
Coke,hemay mon of Paſture, J ſhall have Afſile and not Cale. « . 4. 11. b. 


have either 

Aſſiſe or Ca'e, tho* it was moved in A rreſt of Judgment that it appear'd that the Plaintiff had a Free- 
Hold in the Land. Cro E. 198, 199, Mich. 32 & 33 Eliz. Leverett v. Townlead. 2 Le. 184. 
S. C,—3 Le. 263. S. R. 


Br Aktion, 3. Ik J have a Way over the Land of B. and he plows my W ay, 
Sur Caſe, - Aluſe lies, anv not Actton upon the Case. 2 . 4. 11. adzudged. 


29. Cites 8 
C. per Markham Br. Nuſance, pl. 8. cites S. C. 


4. Ik the Tenant of a Wood cuts all the Wood in which I have 
Common ot Eſtovers, Aſliſt lies and not Caſe. 2 D. 4. 11. b. 
* Br. Action, 5. if a Man levies a Foſſe or Hedge acroſs my Way, Alliſe lies 
Sur Se d. and not Cale. 2 0. 4. 11. 11 D. 4. 26. 83. 21 E. 3. 2, b. 
( per Mark- 2 aſl. pl. I, 
ham. Br. 
Nulance, pl. 8. cites S. C. Adjudged that Action of the Caſe lies, tho* he may have Aſſiſe. D. 


250, b. Marg. pl. 88. favs it was ſo agreed per tor. Cur. Paſch. 28 Eliz B. Aſton's Caſe —Cro. E. 
466 Paſch. 38 Eliz. S. C. adjudged, and Popham ſaid that he had ſeen it ſo in Experience ſeveral Times. 


Alfton v Pamphyn, 


If one makes 6. Ik a Man levies a Foſſe or Hedge where Mater runs by which 
a Ditch &c. my Meadow is ſurrounded, Aſſiſe lies, 11 I). 4. 26. 83. 


croſs a River ; Wh" 
eohich runs to my Mill, tho' the Dirch be made on his oxvn Soil, it is in my Election to have Aſſiſe of No- 


vel Diſſeiſin or of Nuſance. F. N. B. 183, 184. (O) in the Notes (b) cites 32 Aſſ. 2. 


Sce (Q) l. ». Aſſile does not lie for a Laches of my doing [what J ought to 
r. in the do!]. 11 0. 4. 83. 


Notes there. 

Sce (O) pl. 1. 8. As if he who ought to repair a Bridge doth not do it, by which 
in the Notes the Bridge falls, no Aliſe lies. 110. 4. 83. I" 

An Action 9. So if g Man who ought to ſcour a Dirch does not do it, by which 
on the Caſe my Meadow is ſurrounded, no Iſlile lies, 11 Þ, 4. 83. 


only lies; but 


if he 4 it up, an Aſſiſe of Nuſance lies; per Thirning. F. N. B. 183. (N) in the Notes there (a) 
cites S. C. 


— —— 8 — — — «a 


Hats alicujns) in the Beginning 


L N. B 183. 10. Tf a Man has a Way from his Meadow over the Land of ano- 
(N) ther, he may have Aſſiſe of Mulance for it. 20 All. 18. 
55 B. 183. ; 1 1. So * = lies tor a Way trom his Houſe over the Land of ano- 
p 3 © + 18. 
RA” 12. A Man ſhall not have Alliſe of Nuſance for a Way in Groſs, 
„Di but Action upon the Caſe or Action of Covenant; Becauſe it is noc 
Br. Nuſance, annex d to any * Franktenement Þ 11 . 4. 26. Cutia. 21 E. 3. 2. 
Pr 9. CIteS 11 b. 21 All. Pl. 1, 20 All; 18. Brook. Chemin 7+ 
4 


25.— . , 
F. N 1 183. (N) in the Notes (a).———S. P. but if a Na appendant be ſtopped, Aſſiſe of Nuſance 
lies. Br. Action, Sur le Caſe, pl. 39 cites} S. C. S. P. if nor Appendant or Appurtenant to 


his Frechold ; as if a Man build a Houſe over the Way which I have to my Houſe or to the Church, 
I ſhall have an Aſſiſe of Nuſance. F. N. B. 184. (E) 


13. So tf a Man grants a Way over his Land to ſuch Land or Mill, 
where the Grantee has nothing in the Land or Mill ar the Time, tho' he 
purchaſes it after, yet he ſhall not have Aſſiſe of this Way; Becauſe 

* I: mould it continues in groſs in as much as he had not the Land or Mill to 
be 21 E. 3. Which the Way ought to anner at the Time of the Grant made. 
2. b (Quere if the Grant be not void) 21 E. 3.“ 2,6, 21 All. pl. 1. 


14. But 
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Qlaſe, pl. 57. cites 22 H. 6. 14: 


the Notes there (a) cites D. 284 
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* 26. 21 aſl. pl. I, <p | 
15. Aſſiſe lies for a Way to the Church from his Houſe. 20 Aff, 18. F.N. B. 183. 


(N) inth 
5 * Na — ny wed 


(a) fays, That for a Way to a Church he ſhall only have a Writ on his Caſe, becaiiſe he has no Free- 
hold in the Church. cites 4 E. 3. Nuſance 8. But that it ſeems contra as to a way to a Church which 
one has ratione Tenure. And adds, Quere if not an Action on the Caſe, or a Writ of Aſſiſe at his E- 


lection. 


16. If a Man ſtraitens my Way, and does not ſtop it totally, no b. N. B. 
Alſiſe les, but Action upon the Cale. 33 Y. 6. 26. Ps 183. (N) in 


the Notes 
there (a) cites 8. C. But if it be all ſtopp'd, Aſſiſe of Nuſance lies. Br. Nuſance, * 3. Cires S. 
C. Pl. 13. cites 14 H. S. 31. S. P. but it he ſtops it in toto, then Aſſiſe lies. P. per tot. 
Cur. And /o of a River or Courſe of Hater, and the like. Br. Nuſance, pl. 13. cires 14 H. S. 31. 
S. P. Br. Action ſur le Caſe, pl. 12. cites 33 H. 6. 26, ——— 80 Ibid. pl. 64. cites 14 H. S. 31. per all 
the Jultices. 


17, Ik the Tenant of the Land ſtops my Way appertaining to my F. N. . 
Franktenement, an Aſſiſe lies; but otherwile it is 1k a Stranger ſtops Ne od < 
it, for there no Aſſile lies, but Action upon the Cale. 33 H. 6. 26. thherecitess. 

C. and ſays, 
that it ſcems that in anAſſiſe, or ona Quod permittat, you need only name theTenant of the Freehold v bo 
the Stoppage is S. P. per Priſot. Br. Action fur le Caſe, pl. 12. cites 8. C—PF. N. B. 183. (N) 
in the Notes there at the End. S. P. cites 22 H. 6. 15. — S. P. per Markham. Br. Action ſur le 


18. Ika Man grants to another to have annual Ferne and Straw in 
his Houſe throughout the Year in Winter for two Cowes for Lite, if the 


Grantee be diſleiſed of it, he may have an Alſiſc. 4 E. 4. 2. b. 
19. A Man _ his Land for Years, yet he himſelt ſhall have Aſſiſe Br. Nuſance, 


of Nuſance ; quod nota; nevercheleſs, it ſeems there, that he Hall not re- 5 w 3 
cover Damages. Br. Afliſe, pl. 457. cites 23 H. 3. and Fitzh. Aſſiſe, 437. it frems ir ; 


| lies only to 
remove the Nuſance. But his Leſſee for Years ſhall have an Action on the Caſe only, and not an 
Aſſiſe. 3 Le. 13. pl. 31. 18 Eliz. C. B. Anon. a 


20. If a Man turns aſide a N ater- courſe, ſo that the Mill of his Neigh- Aſſiſe of Nu 


bour cannot grind, Aſſiſe lies De libero tenemento, if the Mill and mitturn- ry or 
ing are 1n one and the ſame Vill ; but if they are in two ra then Affiſe the Caf lies 
c 


of Nuſance in the Vill where the Miſturuing was, Nevertheleſs, it he“ tor divertino 
ſtraitens the Water, ſo that the Mill caunct grind ſo readily as it was wont, majorem par- 


then it ſeems that Aſſiſe of Nuſance or Action upon the Caſe lies. Br, Aſ- % 0111/17 

: | Aque Cc. 
146. cites 9 Afl. 19. F. N. B. 

5 184. (B) in 

* If a Man has a M ater-courſe to his Mill, and part is turned into 
another Courſe, ſo that the Mill which before ground 10 Quarters a Day, can grind now but five Quar- 
ters, Treſpaſs lies upon the Caſe, per Rede; But Markham denied it, and ſaid, that Aſſiſe lies. As 
Quo —_— lies where a Man cuts all the Wood where I have Eſtovers. Br. Action ſur le Caſe, pl. 29. 
cites 2 H. 4. 11. 


21. Aſſiſe of Nuſance was brought of fraitning the Way which the Plain- Br. Aſſiſe, 
tiff ought to have to his Mill, and the Defendant alleged Unity of Poſſeſſion f pl 2 2 Ss 
the Land where &c. and of the Mill, in one M. Judgment &c. within time ot 
Memory; and the Plaintiff ſaid, that after this W. had two Danghters, and 
died ſeiſed, and the Mill was allotted to the one in Partition, and the Land to 
the other, and the Way was reſerv'd to her who had the Mil &c. And there 
it was agreed, that the Reſervation is good of this, or of Rent-charge 
upon Partition without Deed, and the Aſſiſe awarded; quod nota ; And 
lo ſee that ir ſeems appendant upon _= Reſervation, tor otherwiſe Afliſe 

| does 
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30 Nuſance. 


dees nor he ; Bur this ſeems ro be ot Attite of Novel Diffeiſin, but other- 
wiſe it may be of Aſſiſe of Nuſance. Br. Nufance, pl. 11. cites 21 E. 


—C— ” 


— 


3 2. : | ; 
And whe- 22. If a Man levies a Market to the Nuſance of my Markt, I ſhall have 
ther the Allie of Nuſance; Per Hank. Br. Nufance, pl. 10. cites 11 Hf. 4. 47. 


Market be | 
by Preicyivtion, or by Letters Patents, need not tar ry till I ane avoided the Letters Patents of the 
later Marker by Courſe of Law, but may have an Alliſe of Nuance, 2 Inſt. 456.— 1 may have 
Allite of Nutance, or Action upon the Caſe. Hr. Action tur le Cale, pl. 57. cites 22 H. 6. 14. per Paſton. 
which Newton agreed. 


23. And of Diflurbance of Perſons coming to the Market, by which I hiſe 
70, Action upon the Cafe lies. Ibid. I 
24. Caſe does not lie, nor an Aſſiſe of Nuſance where it is Damm 
ai ſque Injuria, as for erecting a Hill near my Mill, whereby I loſe rhe 
Cuitom &c. of the Inhabitants. Note, F. N. B. 184. (A) in the Notes 
there (4) cites 22 H. 6. 14.—80 tor ſetting up a Grammar Shoot. Ibid. 
. cites 11 H. 4 47. 
* Put per 25. It I have a Fair or * Ferry over the Water, and anther levies anc— 
Markham, er Fair or Ferry to my Nuſance, I ſhall have Afie of Nuance, or Ac- 
_ * wt; tion upon the Caſe; per Paſton, quod Newton conceſſit. Br. Action fur 


ber his le Cale, pl. 57. cites 22 H. 6. 14. 
[ronkiene- 


ent, and therefore Action upon the Caſe lies. Br. Action fur le Caſe, pl. 57. cites 22 H. 6. 14. 


26. And it a Man levies a Houſe, and flops the Light of my Houſe, or 
cauſes the Rain to fall upon my Houſe, or other thing which impairs my 
Franktentment, 1 ſhall have Aſſiſe of Nuſance; Per Markham. Br. Ac- 
tion ſur le Caſe, pl. 57. cites 22 H. 6. 14. 

27. Action upon the Caſe was brought, becauſe where he has a Mill in 
T. time out of Mind, the Water was running from the Vill of A. to his 
Mill, there has the Defendant made a Trench to let the Water cut of its 
Courſe 5 and notwithſtanding the Plaintiff might have Aſſiſe of Nuſance, 
vet by the Opinion of the Court the Action well lies. Br. Action ſur le 
Caſe, pl. 71. cites 21 H. J. 30. 

S. P. Br. Ac- 28. Where a Man /ops my Conduit, T ſhall have Aſſiſe of Nuſance; 
GH * 5 Per Row. Br. Nuſance, pl. 13. cites 14 H. 8. 31. | 
br way C. But Action upon the Caſe lies againſt 8. where the River of S. have run by the Vill of N. 


and he has levied a Mill, fo that the River does not run as «ell as it is wort, and has made Flod-Gates, ſo 
Vat the River ſurrounded the Meadow. 


3 Le. 13. pl. 29. Caſe was brought for fopping of a Way over the Land of the 515 70 
31. and Le, OY from the Houſe of the PlaintilF to a Park, and from the Park to 


167. WS the Houſe again, at all times of the Year, for all Carriages by Preſcri 


8..C. tion, and ir appears that the Plazntiff lad a Leaſe for Life in the Houſe, 
D. 250. b but not in the Park as his Leſſor had; And the Præſcription was traverſed 


Marg, 2-0 and found tor the Plaintiff by Verdict ; Burt Judgmenr was arreſted, be- 
this Caſe was Cauſe the Plaintiff ought to have had“ Nu/znce and not Caſe. D. 259. b. 
denied to be pl. 88. Paſch. 8 Eliz. Yevance v. Holcombe. 

Law. Paſch, 

28 Eliz. B. in Aſton's Caſe. 


D. 250. b 30. Where the, P/aintiſt and Defendant have both Franktenement it mutt 
Marg pl.38. be Nuſance; Otherwiſe Caſe is good. 3 Le. 31. pl. 31. { Mich. ] 8 Eliz. 


lays, that ma- . 
ny Precedents C. B. Anon, 
were ſhewn 
by the Clerks where Judgment had been given that Caſe lies; For that it is at the * Election of the 
Plaintift to have the one or the other, and cites Mich. 28 & 29 Eliz. B. R. Villet v. Parkhurſt, And 
adds, that according to this Judgment the Law is clearly taken at this Day. And that it was adjudged 
Contra, and this Caſe denied 45 Law Mich. 8 Jac. B. R. Pollard v. Calies. | 
* S. P. Cro. J. 198, 199. Mich. 32 & 33 Eliz. B. R. Leveret v. Townſend. S. C 3 Le-a63; 
and 2 Le. 184. 
Where the Plaintiff counted that be cas ſeiſed , Exception was taken that the Act ion ought to have 
been Aſſiſe, and not Caſe, and for that and other Exceptions it was adjudged that the Plaintiſf Nil Ca- 
plat per breve. Mo. 449 Paſch. 38 Eliz. C. B. Beſwick v Comden. 
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Nuſance. 


A. counts that he was ſeiſed in Fee of a Houle and Land, to which he had Common appurtenant in 
ſuch a Place, and that he and all thoſe vhoſe &g. have had a Hy from the Place in which &c. and 
that Defendant totaliter had {opped up Ins W ay whereby he could not come to his Common, but altogether 
loſt the ( ſe thereof &c, It was infiſted in Error, that ir ſhould have been Aſſiſe and not Caſe, in regard 
thar the Inberttance is in Queſtion, and fo upon the firſt Motion held diverſe of the Juſtices and Barons, 
but upon Conſideration had of D. 250. b. 11 H. 4. 2H. 4 and others, they reſolved that the Action 
was well brought ; For that the Plaintiff had Election to bring the ore or the other; For tho' a Diffe- 
rence had been taken chere the Ii ay is wholly flopp'd up, ſo that he loſes the Uſe thereof altogether, and 
thereby his Common, that there an Aſſiſe ſhall he, but where it is ſtopt but in Part, that Cale lies, and 
ror Aſſiſe, they conceived it not to be any Difference; For he may ele& to have the one or the 
ether Action, eſpecially as this Caſe is, where it appears not that the ſtopping evas made by him eri is the 
Tenant of the Freehold, but it might be done by a Stranger who has nothing to do with the Land, or by 
one who has only a Term therein. And therefore reſolved that the Action was well brought, and athrm'd 
the judgment. Cro. E. 845. Trin. 43 Eliz. in Cam. Scacc. Cantrell v. Church. 

In an Action upon the Caſe, the Plaintiff declares that he was ſej/ed in Fee of Black Acre, and that 
he had a Way to it by ſuch and ſuch a Gate &c. and that the Defendant had faſined the Gate with a 
Loc. And upon Not Guilty it was found for the Plaintiff; and now moved in Arreſt of Judgment, 
and adjudged that that Action of the Caſe is well brought, and that he is not put to an Aſhic 1ſt. Be- 
cauſe it does not appear if the Defendant claims a Franktenement in the Land, by which &c. for it may 
be a Stranger's, and then the Aſſiſe does not lie againſt him. 2d. That is only a Diſturbance of a Way 
pro tempore, of which a Man cannot have an Afaſe ; as where the _— meddles with the Franktene-. 
ment, as in digging or making of a Ditch. Noy. 112. Trin. 2 Jac, C. B. Ganiford v. J21ghtingale, 
Cites 2 H. 4.11. 14. H. 8. 31. Dyer 319. b. 


w_— — 


| 
| 


31. But if the Plaintiff or Defendant had but an Eſtate for Years, &c. 
then an Action on the Caſæ would lie, and not an Ailife. 3 Le. 13. pl. 
31. ut ſupra. 


(1) Aſſiſe and Not Treſpaſs. 


ti HERE a Man may have Aſſiſe of Nuſance far J2uſance to his 
Way, he thail not have Treinats ; Becauſe he ought ro have 
the mort Real Action. 19 I), 5. 29, 

2. Ik I have a Water Courſe over my own Land, and a Stranger 
comes upon my Land, and makes a Trench, by which he rurns che 
Water, J may have an Aſſiſe of Muſance aganiſt him, tho' J might 
have Trelpais or Affiſe of Movel Ocffciſtii, 32 Aff, 2. adjudged, 
Dire Contra 13 Y. 7, 26. b. Curia. 

3. Where the Defendant makes a Trench in the Soil of the Plaintiff to 
the Nuſance of other Land of the ſame Plaintiff, yer Afliſe of Nuſance lies, 
and he ſhall not be drove to Aſſiſe of the Land nor to T'reſpats. Br. Nu- 
ſance, pl. 25. cites 32 E. 3. 8. 


—— 
a. — 


(. 2) Actions. What. O permittat for whom. see Action“ 
In what Caſes and Plcadings. (N.b)--Quod 


permittat. 

. *The Diver- 
1. Bu the Statute of N. 2. 24. He to whom Naſance was done was % between 
a driven to his Quod permittat (which was a + Writ of Right in its # Ner- 
Nature, wherein was great Delay) againſt the Alience; and this was be- /#t-t, or an 


% =. 5 * . * 2 1 C 7 
cauſe chere was no Writ of Aſſiſe of Nuſance in the Regiſter, but What 1 
1 44 


luppoſed that the Tenant in the Aſſiſe Levavir, which is remedied by this an Action 
Act. 2 Inſt. 405. f upon the ce 
. | _ for the Nu- 
ſance is, That a Quod permittat and a Writ of Afi are to abate the Nuſante; but an Action on the 
Caſe is only to recover Damages; therefore, tho' the Nuſauce be removed, the Plaintiff 1s iutitled to his 
amages which accrued before. 2 L. P. R. 244 
i >. b And yet he who is but Leſſee for Lite ſhall have and maintain it, 2 Lutw. 1580. in the Ca 
of Shalmer v. Palteney. Cites 4 E. 3. 45. 
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2. And before that Statute no Quod permittat did lie for a Parſon of a 
Church of a Naſance done in the Time of his Predeceſſor againſt the Dit- 
ſeiſor or his Heir; being an Injury and Wrong; and the Reaſon was, 
that there was no Writ in the Regitter in the Caſe. 2 Init. 496, 407. 

S C cited 5 3. In Caſe upon a Nuſance, the Plaintitt counted that he was ſeiſed of 
Rev 191. b. two Actes of Land ſuch a Day, and that the Defendant eretfed aud cx- 
< -N alted &c. & cuſtodivit & manutenuit £5 adhur, cuſtodir & manutenet &. 
oY dies it az by which the River overflow'd the Lands of the Plaintiff It was ob- 
in Hill. 35 jected, that Cuſtodire & Manutenere are nor ſufficient Words of Tort, 
Eliz. and oughr to have been that he levied or repaired de Novo, or Exa/t 1v:r 
&c. Becauſe the original Offence is before the Plaintiff *s Title to the Land 
tor any Thing that appears in the Caſe. And that in this Cate, Quod per- 
mittat lies by the Starute, and nor Action upon the Caſe z For by Tort done 
to a Poſſeſſion, which Poſſeſſion is transferred to another, the other had no 
Remedy by the Common Law, tor which Reaſon the Statute gave a Quod 
permittat; and therefore the Juſtices awarded Quod nihil capiat per Breve. 
Mo. 449, 450. Paſch. 38 Eliz. C. B. Beſwick v. Comden. 
This Caſe 4. A. built a Houſe ſo that it over-hang'd the Houſe of B. three Foot. Alter- 
was after- wards A. convey'd his Houſe to C. and B. convey d his Houſe to D. who 
1 brought a Quod permittat. And it was refulved that the dropping of the 
brought in B. Water in the Time of the Feoflee is a neu Tort, and by the permitting 
R. 5 Rep. the Continuance of it, and not reforming it upon Requeſt, a Quod permittat 
101. b. lies againſt the Feoffee of A. and D. ſhall recover 3 But without 
Jenk. * Requeſt it lies not againſt the Feofſee, tho' it lies againſt him who did rhe 
P 2D Tort without w_ Requeſt. 5 Rep. 100. b. 101. a. Trin. 40 Eliz. C. B. 


cannot abare Penruddock's Caſe. Als. Clark v. Penruddock. 
the Nuſance, | 


or have Quod permittat in this Caſe, before he has requeſted C. to abate it. For C. is a Stranger to 
the Tort, 


5. In this Writ there is #o need to fſhew How he has the Eftate (of the 

Tait Perſon that was ſeiſed in Fee of both Eſtates) in the Houſe to which 

the Nuſance was done. 2 Lutw. 1588. in the Caſe of Shalmer v. 
Jaulteney, Cires 9 Rep. 53. Batten's Caſe. 

Ibib. cites. 6. A Quod permittat was brought proſternere guedam A dificia ad No- 

= - 154- cumentum &c. And the Court held, that a Quod permittat will lie de 

þ =. de. Edificio. And the Court held, that whether the Nuſance was by the Te- 

brica, which ant or a Stranger, the Plaintiff mny maintain a Quod permittat; For it 

the Court ig the ſame Prejudice to the Plaintiff, 2 Salk. 458. Mich. 8 W. 3. C. B. 


held as un- Palmer v. Poultney. 


certain as 
Adificium. 


(K) o ſhall have ii. 


S. P. For 1. Ja Pan ſtops my Way by a Ditch or Hedge, and afcerwards 
8 J die, and my Heir finds the May open and ules it, if he be 
cle he nal diſturbed he may have an Aſſiſe; Becauſe this is a new Nuſance. 4 


not have Aſ. All. 3. per Herle. 

ſiſe; For the 

making ef the Thing is the Diſſeiſin and Cauſe of Nuſance. Br. Nuſance, pl. 16. cites. 4 E. 3. 3 
But if it was uſed and made in the Time of another, and after is diſcontinued, and after renewed in the Time 


0 —_— as the Heir or Leſſee for Life ; there per Herle J. the Heir or Leſſee ſhall have the A!“ 
iſe. Ibid. 


S. P. Tho'it 2. Tf a Man be ſeiſed of certain Land adjoining to a Certain River, 


was moved in an 


Anal of d another ſtops the River with certain Loads of Earth, and the Te- 


Judgment, nant of the taid Land adjoining leaſes the Land to another tor Years, 
auſe 


the and after the Stoppage aforcſaid of the ſat River continues, by 
Nuſauce is tyhich the Land of the Leſſee is ſurrounded ; the Letlte ſhall have Ac 


tuppoed to tion upon the Cale againſt him for it. For tho' the Stoppage, was 
efore 
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| "Time, pet the Conrinuance after was a Tort and Damage . done be. 
m Letter, F bs this his Land was ſurrounded. Mich. 32 & 33 _ n 
Eliz. B. R. adzudged between Weſtburn and Mordant. en 


N menced, yet 

claration For an Action on the Caſe declares the whole Matter, fo that it is 

2 * A erected; For be that is hurt by it ſhall have an Action, which Fenner 

agreed; For it may be the Nuſance was not by the ſtopping till the running of the Water, and the Ac- 

tion being brought as the Truth is, is, well brought, and Wray being ablent, they commanded Judg- 
ment to be entered, if nothing ſaid to the contrary. Cro. E. 191. S. C. 


4 8 e ä 


(k. 2) Againſt whom it lies. 


I. Uſance ſhall be brought againſt Tenant of the Franktenement. Br. 
Nuſance, pl. 6. cites 50 E. 3. II. 

2. It a Man has a Way over the Land of three ſeveral Tenants, and the 
one flops the Ys Aſiſe of Nuſance ſhall be again/t all, per Priſot, but 
Danby contra; For it ſhall be againſt him only who did it; but per Priſot 
all the Tertenants ſhall be named. Br. Nuſance, pl. 3. cites 33 H. 6. 26. 


> IR 4 2 9 18 f : 


(L) Againſt whom it lies. Againſt the Heir. 


Fa Pan builds a Houſe acroſs a Trench, which is to retreſh-a Vide (M) pt 


I. 
I Fiſh-pool, in Deterioration of the Fiſh, and dies, Afſiſe of “ 
Mulance lies againſt the Heir if he refuſes to reform it. 17 E. z. 


9. | 
2. So if the Anceſtor levies a Longain near the Pool, by the“ Food of * Orig. Pa- 
which the Fiſh periſh in great Number, Alliſe lies againſt the Heir if g = 
he refuſes to reform it. 17 E. 3+ 9. b. | 3 mage 
3. Jf a Man builds a Kiln to burn Chalk to the Muſance of my mean( Food) 
Pouſe and Trees next adjoining; and atter diſcontinues the Ule 
of it, and then dies, and his Heir renews the Uſe of it again, this is po, 
a new JNuſance made by the Heir, and a Quod permittat lies againſt 
him for * All. 3. But otherwiſe it would be, if the Kiln never 
was Diſcontinued in the Life of the Father, but had been always 
aled, and the Heir continued the uſe in the lame Manner; for there 
no Quod permittat lies againſt him. 4 AN. 3. 
4. It a Man builds any Thing which is a Nuſance to the Freehold of ano- 
ther, and dies, he to whoſe Nuſance it is, ſhall have a Writ of Ono per- 
mittat againſt his Heir that did the Nuſance. F. N. B. 124. (H) 


** "= 


_ — 


mn — 


(M) [Againſt whom it lies.] Feoffee. 


1. IF a Man builds a Houſe croſs a Trench which runs to my Fiſh- 
pool, and after aliens iy Aſſiſe lies againſt Feoftee if he re- 


to amend it. 17 E. z. 9. b. It ſeems it is to be intended of a 
Feoffee. 


2, So if a Man levies a Lonnain ſo near to a Trench which runs to m 
Pool, that my Fiſh periſh of the Food [brought in thereby] and after- 


wards aliens the Longain, Alliſe lies againſt the Alienee, if he refuſes 
to amend it. x7 E. 3.9. b. It ſeems intended an Altenee. 


Y See(L) pl 
1 in the 
Otes. 


_ & 4 o 
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3. Tf a Pan ſtops my Way by a Foſſe or Hedge, and after aliens 
tbe Land, = aſhes 1 nd the Way open, and enter and uſe it, if the 


Feoffee diſturbs me, J may have an Afiiſe of Nuſance. 4 AF, 3. 


per Perle. 
The Reaſon 4. 13 Ed. 1. cap. 24. enacts that the Party grieved ſhall have a Writ 


why at Com- 15 well againſt the Alicnee of a Houſe, Wall &c. which is a Nuſance, as againſt 


mon Law 


Aſſiſe of Nu Vim that erected it. 


{ance lay not | og 

gainſt him who levied the Nuſance, and him to whom the Tenement was transferr'd, was, becauſe there 
was not found any Writ of Aſſiſe of Nuſance in the Regiſter but what a C07 0 that the Tenants in 
the Aſhſe Levaverunt; and this 1 ſaid when the Tenement 1s transferr'd to another; for he did 
not levy the Nuſance, but the other only: And now this Statute gave Writ of Aſſiſe in ſuch Caſe ; and 
chis Statute extends only to Aſſiſe of Nuſance againſt him who did the Nuſance and his Alienee. 9 Rep. 
55- a. Mich. $ ſac. C. B. in Baten's Caſe It does not extend to the Alienee of ib Alienee. 2 Lutw. 
1588. cites S. C It ſeems by the Statute that the Action ſhall be brought againſt him that did the 
Tort and the Terienants after the Alienation. F. N. B. 124 (H) [290] in the Notes (a). | 


5. There is a Writ in the Regiſter for the Feoffee of him to whom the 
Nuſance was done againſt the Feoffee 8 by whom it was done, to com- 
pel him to reform the Nuſance. F. N. B. © (H)——Bur this Writ is 
not given by the Statute, but may ſue &c. by the Statute V. 2. in Caſu 
Conſimili Ec. cap. 24. Ibid. 125. 
Cro E 4>2. 6. Action on the Caſe was 8 uare malitioſe cuſtodivit quandam 
ir. 37 Ripam, by which the Water of the River ſurrounded his Lana; and it ap- 
* K 2 peated that the Bank was levied before by the Feoffor of the Defendant; 
and adjudged that the Action lies for the Continuance againſt the Feotice, 
and that it would lie againff an Heir in ſuch Caſe. Mo. 353. Hill. 6 
Eliz. Beſwick v. Combden. . 
S C cited 7. One Houſe was built ſo near another Houſe, that the one annoyed the 
(ro, E, 422. other with continual Dropping, and atterwards Feoffinent was made of the 
= bo, © new Houſe; and it was adjudged that Action on the Caſe would lie againſt 
Rolfe v. the Feoflee for the Continuance. Mo. 353. pl. 475. in Caſe of Beſwick v. 
Rolf, cited 5 Combdon, cites Paſch. 25. Eliz. Rolfe v. Rolfe. 


Rep. 101. in | 

Penruddo-k's Caſe, and that it was brought by the Heir of the one againſt the Heir of the ether; and that it 
was adjudged that the Action lay, becauſe the Defendant upon Requeſt made to him by the Plaintiff did not 
reſorm the Nuſance made by his Father, but permitted it to continue to the Prejudice and Damage of the 
Plaintiff, but cites it as Mich. 24 & 25 Eliz B. R. * | 


8. If one levies a Bank in a River, by which Part of my Land is ſur- 
rounded, and afterwards I make a Feoffment of my Land to J. S. and after- 
wards another Part is ſurrounded by Reaſon of that Bank, he ſhall have Af: 
of Nuſance. Per Popham. Quod fuit Conceſſum. Cro. E. 403. Trin. 
37 Eliz. B. R. in Caſe of Beſwick v. Cunden. wm 

9. It the Vrong- aber reforms the Nuſauce before the Affiſe or Quad permit- 
tat brought, the Action lies not; Howbeir if the Party had any particular 
Loſs by the Nuſance, he ſhall recover Damages for the ſame in an Action 
on the Caſe, Ne Querentes decederent a Curia fine Remedio. 2 Inſt, 406. 

2 Salk. 460. 10. Defendant being poſſeſſed for Tears of a Piece of Ground adjoining 
Hill. 13. W. to an ancient Mefſuage with ancient Lights, whereof the Plaintiff was 


B. K 8 ©. poſſeſſed for Years, did_erefF a Houſe thereupon, whereby the Plaintif*s 


aid Lights were ftopp'd, for which the Plaintiff broaght a former Action, and 
recover d Damages ; atter which the Defendant grants over the Ground with 
the Nuſance to another reſerving Rent; and after the Plaintiff brings this 
Action againſt rhe Defendant tor the Continuance of that Nufance; and 
adjudged well brought, and would have been good againſt either. Bat 
if this Action here were brought by an Alienee ot the Land, to which the 
Nuſance was, againſt the Erector, and the Erection had been before any 
Eſtate in the Alienee, the Queſtion would have been greater, becauſe the 
Erector never did any Wrong to the Alienee: But here they agreed to 
give Judgment for the Plaintiff. 12 Mod. 635. 640. Hill. 13 W. 3. in 
e of Roſwell v. Prior. 
| (M. 2.) Plead- 
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CM. 2.) Plendings in Actions againſt the Heir, Feoffee &c. See See- 


1. 13 Ed. L' Nats that the Party grieved ſhall have a Writ as well Before this 
I. 24. againſt the Alienee of a Houſe, Wall Ec. which is a Nu- 2 Aſiſe 
ſance as againſt him that eretted it; and when the tin} ren be againſt the |,, ee 1 
Party himſelf that levied the Nuſance, it ſhall be in this Form, (viz.) Queſtus him that Je- 
eſt nobis A. quod D. injuſte &c. levavit Domum, Murum muratum &c. & vied the Nu- 
alia quæ ſunt ad nocumentum &c. and if 2 Writ be ſued againſt the Iance, yo 
Alience of ſuch Nuſance, it ſhall be ſaid Queſtus eſt nobis A. quod B. &c. % 4 A 


levaverunt &c. by the Alie- 
nation of the Wrong-doer the Aſſiſe of Nuſance failed 2 Inft. 405. 


2. The Alienee may have Aid of him in Reverſion or Remainder. F. 
N. B. 124. (H) [ 290] in the Notes (a) but adds a Quære, and cites 


30 E. 3. 26. 4 Atl. 3. Reg. 194. 


5 


(N) Nuſance. How it ſhall be brought. 
I, A" Aſſiſe lies Quare arctavit viam. 48 Al, 4. 48 E. 3. 28, % Na. 
2 


11 I, 4+ 26, : ſance, pl. 7. 
An Aſſile lies Quare arctavit Curſum aquæ. 48 Aff, 4. 48 E. z. cites S. C. 


27. b. | 
3+ It a an ſtraightens the Courle of the Water co my Mill, fo Br. Nuſance 
that the Water cannot deliver jitſelf fo readily as it uſed ro do, an Af[ 10 E a . 


ſiſe Quare arctavit Curſum aquac lies. 48 All. 44 per Perſey. 


* 1 4 


c * n 8 11 Ai 3 TS. 


(N 2.) Phadings in general in Actions, and what re- 
| covered, 

1. IF Nuſance be done, and the Party abates the Nuſance, he ſhall But where 

not have Treſpaſs ; For he might have recovered Damages in the 32 

Aize it he had taken the Aſſiſe, and now the Aſſiſe is gone. Br. Action Fad =— 

Sur Caſe, pl. 29. cites 2 H. 4. 11. per 'Thirning. Nuſance 


pending the 
Aſhe, yet the Plaintift ſhall recover Damages. Ibid. 


2. In Pleading of the ſtopping a Way the Word Obf#upavit is ſuf- 4 Le. 167. 
ficient in it ſelf without ſhewing the ſpecial Matter how, as by ſetting up a 224 8 R. 
Gate, Hedge or Ditch &c. For it implies a Nuſance continued, and not 
a perſonal Diſturbance, and amounts to o&&/traxit, as a Foreſtaller, or ſay- 
ing to the Plaintiff upon the Land &c, that he ſhonld not go there or 
uſe that Way; For in fach Caſes an Action on the Caſe lies But as to 
any heal or real Diſturbances, Obſtupavit amounts to Obſtruxit. 3 Le. 

13. pl. ze, [Mich.J$ kü C. B. Anon. | Toy 

3. Tho'1n the Declaration is ſer down the Day and Year of the Ob- 


= Þ/rution, yet it ſhall not be intended that it continued the ſame Day only, the 


Words being further, by which he was diſturbed of his Way and yer is; 

and fo the Continuance of the Diſturbance is alleged. And of this O- 

pinion was the whole Court. 3 Le. 13. pl. 31. [Mich.] 8 Eliz. C. B. 
non. | 

4 Plaintiff declared of a Preſcription habere viam tam Pedeſtrem quam 


Equeftrem pro omnibas & cmnimodis Carriagiis ; this Preſcription is nor 
. good 
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ood for a Cartway ; For every Preſcription is frifi Juris. This be- 
9 ing ſaid to the Court by Leonard Prothonotary, Dyer Ch. J. ſaid that it 
was well obſerved, and that he conceived the Law to be ſo; and that 
therefore it is good to preſcribe habere viam pro omnibus Carriagiis general- 
ly, without ſpeaking of Horſeway, or Cartway, or other Way &c. 3. Le. 13. 
pl. 31. [Mich.] 8 Eliz. C. B. Anon. 
* Noy. 68. 5. The Count in Action on the Caſe was, that 20 April 34 Eliz. the 
S. C. reports, Plaintiff was ſeiſed of 2 Acres of Wood in G. adjoining to the River of H. 
On IN ,_ and that the Defendant the ſame Day quandam molem nuper ante by the 
„ in Nu- Defendant eretied and exalted Super & trans Rivulum preditF. & ſemper 
fance the po/ſea till the Day of the Writ purchaſed, cuftodivit & manutenuit & 
Pleading was adhuc cuſtodit & manutenet, by which the River overflowed the Lands of 
Quod leva- he Plaintiff: And Exceptions were taken, among which one was, thar 


vit quandam 3 
molem (An- Cu/todire & manutenere are not ſufficient Words of Tort; and that there- 


— 


plice)s Bay, fore the Words ought to have been, that he /evied or repair d de Novo, or 
y which exaltavit molem predict. becauſe the original Offence is before the Plain- 
&c. the Wa- tiff's Title to the Land for any Thing which appears in the Caſe ; 
ter-Courſe of . k . 
» Mill is and 2 was that the Plaintiff Nil capiat per Breve. Mo. 449. 
fopt; and Paſch. 38 Eliz. C. B. Beſwick v. Comdon. 

the Court ; | 
ſaid that the Writ ſhould abate; Becauſe Moles is an equivocal Term, and is not proper for a 
Brook or Bay.— Cro. E. 520. S. C in B. R. Mich. 38. and 39 Eliz. reports that It was reſblv d upon a 
Demurrer, that there is no Offence laid to be commitred by the Defendant ; For the Plaintiff alleges 
that he kept and maintained a Bank, which is that he kept it as he found it, and that is not any Offence 
done by him; For he did not Do any Thing ; and if it was a Nuſance before his Time, it is not any Of- 
fence in him to keep it. But the Plaintiff is to have his Remedy by Quod permittat, and therefore this 


Caſe differs from 4 Aſſ. 3. For there the Uſing was a new Nuſance, but it is not ſo here: Wherefore 
adjudged for the Defendant. 


6. In an Afize of Nuſance brought becauſe Jwvavit Domum ad Nocumen- 
tum of his Mill, by which the Wind is flopped to come at his Mill, ſo that 
he cannot grind &c. And the Jury 2 that the Defendant has erected a 
Houſe De Novo, and that only 2 Yards of the Top of the Houſe is to the 
Nuſance This is found for the Plaintiff ; For here the Declaration is 
not ſatisfy d but only abridg'd; and the Judgment ſhall be that the 2 Yards 
ſhall be dejected. 2 Roll. 704. pl. 23. cites M. 11. Ja. B. between 
Goodman and Gore, and others adjudged. 


(O) Ruare divertit Curſum Aquæ. 


* Br. Nu- 1, IF by a Trench or other thing done Water holds its 

ſance, pl J. I Cond in Part where its S * not 1 4 (tho? not in all) 

— ſliſe lies Quare dfvertit curſum aquae. 48 E. 3. 27. b. Cuxia. 
48. All. + Quere D 8 El. 7 80. 

„ B. Nu- 2, I by putting iles and Stakes, and for Default of cleanſing the 

ſance, pl. 7. Mater is by ſo much ftraightned that it cannot run ſo readily as 

cites S. © before, Aſliſe lies Quare Divertit curſum aquae. 48 E. 3. 27. b. 
Dubitatur. 48. Aff. 4. Dubitatur. 

F. N. B. (E). 3. If a Han levies a Houſe a- croſs a Courſe of Mater which runs 

in the Notes tu my Mill, the Writ ought to be Quaredivertit curſum aquae xc. 


there (c) at And not Quare levavit domum ad Nocumentum liberit tenementi. 
p< padcites 11 h. 4. 26. Dubitatur. 


pP) Ob- 
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(P) Obſtruxit. 
1. Sſile lies Quare obſtruxit quandam viam. 48 E. 3, 28. 48. As to any 


* local or real 
" Diſturbance 


Obſtupatit amounts to obſtruxit. 3 Le. 13. pl. 31. [Mich.] 8 El. C. B. Anon 


2, This Yrit lies when he cannot have his Way nor any Part of it. 
11 H. 4. 26. 

3. ſta Way be ſtopt in Part, and part not, but the better Part ig 
ſtopt, ſo that there is not any Paſſage, Aſſiſe lies Quare obſtrurit 
viam. 48 E. 3 28. 

4. If a Way to go with Carts or Carriages be ſtopt with a Foſſe to the YALL) 
Middle of the Way, ſo that he cannot go with his Cart, Aſſiſe Quare Fol. 144. 
obſtruxit lies. 48 E. 3. 28. adjudged. 48 A, 4. adjudged, For 
it is all ſtop d as to the paſſing with Carts. 

5. It a Houſe be levied acroſs a Way, by which „where he was wont 
to have his Way directly, now he is made to go round about ſeveral 
Feet out of his right Way, Aﬀiſe Quare obſtruxit lies, becauſe tho 

has a May, yet tis not ſo readily as he was wont. 11 0. 4. 26, 

ubitatur. Where the ancient Way is ſtopt. | 

6. An Alliſe Quare obſtruxit Curſum Aquæ does not lie; for the Sce (W). 
Courſe of the Water cannot be totally ſtopt ; tor when a Thing is br. Xufnce, 
made acroſs the Courſe of the Mater, the Water will reflow over g E "© 
the Sides, which is more properly a Biſturning than an Obſtruc- that «hers 


tion. 45 E. 3. 28, 48. All. 4. per Cand. | the Water is 
; obſtructed in 
Toto, a Writ will lie Quod obſtruxit Aquam.— —þl. 13 S. P. cites 14 H. S. 31. 


ä 
— ** —_— 


La - hn. 


(Q) Proſtravit. 


1. A Sltſe Quare proſtravit pontem does not ly. 11 I, 4. FN. B18: 
83. — * in the 

> R ores there 

Cites 1 H. 4. 83. That if I have Common appendant, lying beyond a Bridge which a Prior ought to re- 

pair Ratione Tenurz, and the Bridge falls for Want of 2 I ſhall not have Aſſiſe of Nuſance 


Quare pontem proſtravit. 1. Becauſe th : | 
1 * the Caſe bes uſe there is no ſuch rit. 2. Becauſe here is cnly a Neglect, and for 


(R) Levavit. 


* F, a Man makes a Trench acroſs my Way, or other Thing, the Br. Nuſance, 


norit be . ; I. 9. Cites 11 

* 426. ſhall be Quare levavit Foſſatum, ſepem vel hujuſmodi. 11 a T 3 

. 2, So if a Foſſe or Hedge be levied, by which my Land or Meadow f. 

is ſurrounded, J may have ſuc Writ uar : ol 1. = 

vita nocunentum xc. 11 g. 4. 26. num Kee 
anx, an 


: ſo where i 
hinders the Mater to my Mill, per Weſtbury ; but 3 8 


12 If a Pan levies a Houſe acroſs my Way, ſo that where J uſed s P And 


$0 directly, now J muſt go round about out per June, 


: 38 Nuſance. 


ought to. nat directly, J may bring Aſſiſe Quare domum levavit ad nocu 
View: ſor mentum cc. 11 0. 4. 25. b. Dubitatur. 


the Nuſance ſhall he ouſted”; and it may be that Part ot the Way is ſtopp'd only, and not the whole, ang 
then Part of the Houſe ſhall be remov'd, and not all. Br. Nuſance pl. 9. cites S. C. 


A. brings an 4. Ouare exaltavit ſlagnum per quod Pratum &c. Vide 2 Le. 180. 
Action on. Mich. 28 and 29 Eliz. B. R. Gyles's Caſe. 


againſt B and C. Qyare exaltaverunt ſtagnum &c. by which A.'s Meadow is ſurrounded and overflowed 

with Water; upon Not guilty pleaded, a Verdict is given for the Plaincitf, Quod erexit ſtagnum ut 

oat the Plaintiff has Judgment affirm'd in Error; for Exaltavit is all one in Subſtance with 
rexit. Jenk. 263 pl. 65. cites Mich. 28 Eliz. B. R. 


— 


(S) Reformation. In what Caſes a Man may reform it, 
Py and how. 


So of Water 1, IF a Man makes a Ditch in his Land, by which the Water 
ring 2 which runs to my Mill is diminiſhed, J may fill the Ditch up 


Br Nuſance, again. 9 E. 4+ 35+ b. 
pl. 14 cites 9 E. 4. 35. 


Nuſance was 2. If à Man in his own Soil erects ſuch a Thing which is a Nuſance 
that ore va" to my Mill, Houſe or Land tc. J may ftand in my own Land, and 


15 Stakes fling it down. 9 E. 4+ 35+ b. 


in his own 
Land to the Nuſance of the other, ſo that his Mill could not grind, by which he broke the Nuſance, and 


a Houſe, and could net otherwiſe avoid the Nuſance; and per tot. Cur. The breaking down the Nuſance is 
lawful. Br. Nuſance, pl. 14. cites 9 E. 4. 35. 


But — Choke, The Entring into the Land of the ther is not lawful, tho' the Breaking be lawful : 
Contra Danby and Littleton ; for the one cannot be in ſeveral Caſes without the other. Ibid. 


* Br. Nu- 3. SolI may enter upon his Soil, and deject the Nuſance, and juſtify 
fance, K. tit in a Writ of Trelpaſs. 9 E. 4. 35. Cüria.“ 3 E. 4. 5. Co, 9, Ba- 
5 Rep. 101. ten 55. Co, 5. Penrud. 

b. Penrud- 


dock's Caſe A. may enter on the Owner's Soil, and pull down a Houſe that is a Nuſance. 2 Salk. 
459. Hill. 10 W. 3. B. R. the King v. Roſewell. 


If Part fas 4. Nuſance ought to be abated in as convenient Manner as may be: If 
Houſe bea à Houſe be levied to the Nuſance, all the Houſe may be abated. Jo. 222. 


Nuſance, _. 

this 8 cites 8 E. 4. 5. 4. 

ly ſhall be x 

ad: But when the Houſe {ſo far as the Nuſance is) is abated, tis not lawful to deftroy the Mate- 

rials, but they ſhall remain to the Owners of them, and to him that made the Nuſance Jo. 222. Paſch. 

6 Car. 1. B. K. inCaſe of James v. Hayward. ———* Br. Nuſance, pl. 9. cites 11 H. 4. 25. per June. 
When A. has a Right to abate a Publick Nuſance, he is not bound to do it orderly, and with as little 

Damage in abating it as may be. Salk. 459. Mich. 9 W. z. B. R. Lodie v. Arnold. Hawk. Pl. 

C. 199. cap. 12. S. 75. ſays, That as the Law is now hol it ſeems that in a Plea juſtiſying the Re- 

moval of a Nuſance, you need not ſbew that you did as little Damage as might be. 


41 If a Hoyſe adjoining to my Houſe is on Fire, L may raſe it, ſo that it 
- not burn my Houſe. Per Littleton, Br. Nuſance, pl. 14. cites 9 
4 35. 
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(T) Common. Reformation. 


1. IF a Man erects a Gate, and hangs it upon Iron-hooks croſs a Cro C. 184, 
Highway, which ts a common 32uſance to the People of the 5. 5. £— 
King, any of the King's People who piſs in the Way may fling lea. 
down the Gate, and cut the Gare from the Hooks, or uſe any other . 459. 
Means to reform the Nuſance, and to clear the Map of this Jmpe- * #01. 1 4;. 
diment, without any Indictment of it. BD. 6 Car. B. R. between CEN 
Zames and Hayward, adjudged upon Demurrer per Curiam, againſt 1, 4.) 
the Opinion of Crook. the Caſe of 


Lodie v. 
Arnold, and that tho the Nefendant in that Caſe might have opened the Gate without cutting it down, 


2. A Rope-dancer erefted a Stage in Lincoln's-Inn-Fields, but upon a Pe- Jacob Hall 


tition from the Inhabitants, there was an Inhibition from Whitehall, At- Fe 


terwards, upon a Complaint to the Fudges that he had erected one at Cha- ty 
ring Croſs, be was ſent for into Court; and Hale Ch. J. told him, he un- at 0 Charing 
derſtood it was a Nuſance to the Pariſh, and ſaid, that in 8 Car. 1. Noy Croſs for his 


came into Court and pray'd a Nit to prohibit a Bowling Alley erefFed near tho a — * 
St. Dunſtan's Church, and had it. Mod. 76. Mich. 22 Car. 2. B. R. j a- Rodin 
cob Hall's Caſe. cing there, 
notwith- 
ſtanding his being forewarn'd by the Conrt of B. R. and being again brought into Court, he with 
reat Impudence affirmed, That he had the King's Warrant for what he was doing, and Promiſe to 
ar him harmleſs; W hereupon the Court required him to enter into a Recognizance of 300 l. toxeaſe 
further Building, which he obſtinately refuſing was committed ; And the . caus'd a Record to be 
made of this Nuſance as upon their own View, (it being in their Way to Weftminſter) and awarded a 
Writ thereupon to the Sheriff of Middleſex, commanding hm to proſtrate the Building. And the Court ſaid, 
it was a Nuſance to the King's Royal Palace; beſides that it ſtraitned the Way, and was inſuftcr- 
able in that Reſpect, and that Things of this Nature ought not to be plac'd amongſt People's Habita- 
tions. Vent. 169. Mich 23 Car. 2. B. R. Jacob Hall's Caſe. S. C. cited by Holt Ch. J. who ſaid, 
that a prohibitory Writ iſſued, and made the Party pull down his Stage. 5 Mod. 142. 


3. Any Perſon may abate a common Nuſance. 2 Salk. 458. Hill. 1 W. 
1 M. B. R. in Caſe of the King v. Wilcox. —per Houghton J. 2 Roll. 
31. | 


(U) At what Time Dejection | may be]. 


I. I a Man intends to erect a Houſe (the which Houſe, if it be erect- Ro!l. 8. 


ed, will be a Nuſance to me by topping my ancient Lights of my 8 


1 3 Pouſe) and tor this Purpoſe erects certain Pieces of Timber tor the Build- don 7, 
wen cannot deject this Timber before he has dong mores for this of 2 1-e 


fis not any Nuſance, and it is not known whether he will pro- Y Conjee- 

ceed in the Building; For Nemo tenetur Divinare. My Reports, , Do. 
14 Ja, Norris v. Baker. _ 2 tet 
way, & per 


F Proſtrationem predict, it roll'd and tumbled into the juſtifiable. Cumb. 417. Lovey v. Arnold. 
3 2 Salk. 458. S. C. Mich. 3 W. B. R Lodie „i * oY 


2. But if à Man builds a Houſe which overhangs my Houſe, there J Roll. R 


He may 


dice which may enſue before it be done in Facto ; Becartſe it is appa- er, 5, 


7 £5: (and nearly* polſible) Co. 5. Penruv. ror, b. By Reports, 14 lr. 


diced , per 
rot. Cur. 
5 Rep, 


+ 


„ „„ „%ͤ„%ö!:D EI — é — — » 
— - * 


- — — 
- - — — 


* — 


| 
"ft 
[ 
1 
| 
9 
i 
\ 


2 2 * 
— 


40 Nuſance. 


5 Rep. 101. b —— But Jenk. 260. pl. 57. adds, th at (aſter Requeſt) and before Prejudice, he may a- 
bate it, and that it was ſo adjudged and affirmed in Error; but I do not obſerve that in 5 Rep. 161. 


3. If one ſees his Neighbour erecting a Thing which will be a Nu- 


ſance, he cannot abate it till it become an actual Nuſance ; So the Maxim 
of Præſtat cautela : medela holds not in this Cafe. Per Holt Ch. ]. 
12 Mod. 5 10. Paſch. 13 W. 3. the King v. Wharton & al. 


9 — —— * * _ Y 9 80 „* 8 * — 


(W) Who may deject it. 


S. P. Arg 'I F a Nuſance be done to my Franktenement, I may enter into his 


— |. Land and eject the Nulance. 9 Rep. Baten. 55. 9 E. 4. 35. b. 
+ 4+ 5. Co. 5. Pentrud. 
Land of the 


enter into the 8 

other to beat it down. Het. 74. Holt v. Sandbach He may either have an Aſſiſe of Nuſance, or he 
may pull or beat down a Houſe ſo built whereby his Lights are ſtopp'd, if he can do it on his own Land. 
Het. 74. Holt v. Sambach. 

If a Man builds a Houſe ſo near mine that it fcps my Lights, or ſbects the Water on my Houſe, or is any 
way a Nuſance to me, I may * enter on the Owner's Soil and pull it down; and for this Reaſon, only a 
ſmall Fine was ſet upon the Defendant in an Indictment for a Riot in pulling down ſome. part of a 
Houſe, it being a Nuſance to his Lights, and the Right found for him in an Action for ſtopping his 
Lights. 2 Salk. 459. the King v. Roſe well.“ So in Caſe of Water ftopp'd by which my Land is 
drowned. Yelv. 142. | | | 


2. 12 Man ſtops my Way to my Common, and incloſes the Com- 
It ſnould mon, I map juſtify the Dejection of the Jncloſure of the Common 
be (b) and Wap. 29 E. 3. b. ; 
It ſeems that 3, If a Nuſance be Done to my Land in which I have an Eſtate for 
Leſſee fre Years, pet J may caſt down this Nuſance. 9 E. 4. 35. b. 


Years may 


enter and abate the Nuſance F. N. B. 184, 185. (G) 

The Makers of the Stat. of W. 2. knew well, that the Party injured by the Nuſance, though he had 
but an Eſtate for Tears, 8 and abate the Nuſance, though made in the Party's own Ground, 
whether it were Houſe, Wall, or other Nuſance, and that not only when it was in the Hands of the 
Wrong-doer, but in the Hands of the Alienee. 2 Inſt. 405. 


4. Every Man may abate a common Nuſance. Br. Nuſance, pl. 3. cites 


33 H. 6. 26. 
Br. Treſpaſs, 5. If Water runs near a Vill, and is ſtopp'd, any one of the Vill may 


1. 156. eites preak the Stoppage, ſo that the Vill ſhall not be ſurrounded. Br. Nu- 


fance, pl. 14. cites 9 E. 4. 35. 


6. A particular Perſon may break the Hedge which ſevers Parcel of the 3 


Highway. Br. Nuſance 
If Nuſances . Feoffee may abate a 
are increaſed the Hands of the Tortfeaſor himſelf. 5 Rep. 101. b. Trin. 40 Eliz. C. B. 


ares, Penruddock's Caſe. 


theſe Increa- 
ſes are new Nyſances, and may be abated by the reſpective Feoffecs wwithout Requeſt. Jenk. 260. pl. 57. 


» 3 1. cites 26 H. 8. 26, 27. 


K Tho 8. Every Pariſhioner may abate Nuſance in Cemeterio. Jo. 222. Paſch. 
re- . 

dere © Car. 1. B. R. in Caſe of James v. Hayward. 

20 Years, F. N. B. 183. (I) in the Notes there (a) cites 6 E. 2. Aſſiſe 454.—And may pull down a Wall 
hindering their Way to the Church, F. N. B. 185. (B) cites 6 E. 2. | 


9. A common Nuſance may be abated or removed by thoſe Perſons who 


are prejudiced by it. Paſch. 23 Car. B. R. And they are not compellable | 


to bring Actions to remove them. 2 L. P. R. 244. 


(W. 2) 


uſance as well in the Hands of a Feoffee as in ; 
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(W. 2) Proceedings. 


. HEN Nuſance is preſented before Commiſſioners &c. of xo! 
cleanſing of a River, ad Nocumentum &c. Diſtringas ſhall iſſue 

againſt thoſe who are preſented to make the Reparation &c. Br. Proces, 

of 101. cites 37 Aff. 10. 85 | 

2. In Aſiſe ot Nuſance the Party had the View and after was eſſoigned 

upon the View, and at the Day made Default, and the other pray'd Di- 


Hringas ad reſpondendum as well to the Default as to the Party, and could 


not have it, but had reſpondendum to the Party only, and not to the De- 
fault; quod nota. And the like Diſtreſs ſhall be in Quad permittat, and 
not otherwiſe ; quod nota. Br. Nuſance, pl. 4. cites 42 E. 3. 9. | 
3. It was preſented in B. R. that W. 3 Curſum Aguæ de F. per 4 oh 7 
Arbores creſcentes ſuper ripa Aque malitioſe & voluntarie, unde na ves ibidem ee © 
tranſeuntes impediuntur ad Nocumentum &c. and by ſome his Sufferance is 
a Tort. Per Knivet J. this is not his Act, therefore he ſhall not be a- 
merced, but Writ ſhall iſſue to ouit the Nuſance at the Coſts of the De- 
fendant, and in Caſe he will do nothing upon the Diſtringas, other Reme- 
dy ſhall be provided; Quere what Remedy ? Br. Preſentments in Courts, 
pl. 1 1. cites 42 Aſſ. 15. | 
4. In this Action they ſhall not fourch by Diftreſs infinite any more than 
in Treſpaſs ; For there if the one appears, and the other not, they thall 
proceed againſt him who appears; and if he be convicted, and the Plain- 
tiff will waive his Suit againſt the other, he ſhall have Judgment and 
Execution immediately, and ſo here; Per Belknap. Br. Nuſance, pl. 6. 
cites 50 E. 3. 11. 


—— 


(X) Phadings in Abatement or Bar. 
1. IN Aſſiſe of Nuſance the Defendant ſaid, that the Honſe which is ſup- Quod per- 
7 to be to the Nuſance, was levied iu the time of the Predeceſſor of the mitt u by the 
Plaintff ; And if &c. that the Plaintiff has no Way there &c. but at the _ 
Sufferance of the Tertenant, and fo levied without Tort and Nuſance ; and aeainſt the 


well. Br. Nuſance, pl. 36. cites M. 18 E. 2. and 20 E. z. Abtot of Ilide 


: : : . of the turning 
of Water, the Defendant ſaid, that it was not turned in the Time of the Plaintiff, and therefore. it is not to 


tbe Nuſance of his Franktenement, by which the Writ was abated by Award; for falſe &c. quod nota- 
Br. Brief, pl. 529. cites 2 H. 4. 13; | 


2. Aſſiſe of Nuſance of levying 4 Bank in K. the Defendant ſaid, that 


K. is a Hamlet of $. Judgment of the Writ, and if found that it be nct 
cc. That the Bank was levy d in the Time of one F. N. who infeoff*d him of 


= the Land in which &c. and it was adjudged a good Plea, Br. Nuſance, 
pl. 39. cites 3 E. 3. 


3. In Aſſiſe of Nuſance of Jevyirig a Lime-kilu to the Nuſance of the 


: | Plaintiff; the Defendant ſaid, that there was a Lime-kiln levied there before 


= the Plaintiff” bad any thing in the Franktenement, to which he ſuppoſes the 


; Nuſance, and uſed, Abſque hoc that there was a Lime-kiln levy'd after to the 


Nuſance &c. Priſt &c. and this Iſſue taken; For it the Nuſance was 


| made in the Time of the Plaintift he ſhall not have thereof Aſſiſe of Nu. 


{ance ; quod Nota. Br. Traverſe per &c. pl. 167. cites 4 Aff. 3. 
4. By Fointenancy or Nontcnure the Writ ſhall abate; but it is ſaid 


there, that in Action real againſt two, the one ſhall nor anſwer without 


the other, or till the Procels be determined againſt the other. Br. Nu- 
& lance, pl. 6. cites 46 E. 3. 23. 


5. Aſſiſe of Nuſance of miſcturning a Water, ſo that his Mill could 
nd grind; and it was ſaid, that he ſhould have Aitiſe De libero Tenements 
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when the Mill cannot grind ; but here the Mill is in one Vill, and the 
Miſcturniu the Water is iu another Vill, then Aiſiſe of Nuſance lies; For 
iH he brings Aſſiſe of Novel Diſſeiſin de libero Tenemento, he ſhall re- 
cover nothing but in the Vill where the Diſſeiſin was; and therelore be- 
cauſe the Mill is in another Vill, nothing ſhall be redreſs'd in this Vil 
but only where the Miſturning was, viz. the diverted Courſe of Water; 
but it all had been in one Vill, the Writ had been abated as above. Br, 
- Nuſance, pl. 18. cites 9 Afl. 19. 

6. Where he afrgned the Nuſaxce in B. and he broke it in B. and C. yet 
well, notwithſtanding that C. be not named; For the fr/t Cauſe aroſe in 
B. where the Nuſance commenc'd, and theretore well; and the Writ by 
this ſhall not abate. Br. Nuſance, pl. 19. cites 16 E. 3. lib. All. 3. 

7. Aſſiſe of Nuſance where he had a Meadow in N. and he and thoſe 
whoſe Eitate &c. have had a Way from the ſaid Meadow to the High Street 
of N. thence to go to what Part he will, there has the Defendant levied 
a Houſe a=croſs the Way, by which he cannot go, but a long Way about, and 
ſo to the Nuſance; and the Plaint held good, as well as if he had claim'd 
it to his Houſe ; Quod Nota; by which the Defendant ſaid that the Plain- 
rift had it by Sufferance for a Swarth of Hay, and travers'd the Preſcrip- 
tion &. Br. Nuſance, pl. 21. cites 20 E. 3. 18. 

But where 8. In Aſſiſe of Nuſance it is a good Plea, that this Land to which the 
one /aid, that Nuſance is done extends into this Vill and another. Br. Brief, pl. 455. 
the Gorſe in X 5 

which the Cites 46 All. 9. 

Nuſance is 

ſuppoſed to be, extends into A. B. Judgment of the Writ brought in A. only, he was ouſted of the Plea, 


becauſe the Defendant had pleaded to the Action before; Quod Nota; For otherwiſe it ſeems that it had 
been a good Plea. Br. Nuſance, pl. 6. cites 46 E. 3. 23. 


9. But it is no Plea that the Plaintiff has brought Treſpaſs of this Nu- 
ſance with a Continuando of the atoteſaid Treſpaſs &c. within which 


Time the Aſſiſe of Nuſance is; For Treſpaſs of Breaking cannot be con- 


tinued. Br. ibid. 
10. In Aſſiſe of Nuſance before Juſtices the Party hall not have the 
View, but the Furors ; and if the Party pleads to the Writ Matter triable by 
the Aſſiſe, yer he ſba/l plead over to the Aſſiſe Mo tort, or Not levied to the 
Nuſance; £ that a Man ſhall have but one Iſſue at his Peril; And in Caſe 
this be found againſt him, he has loſt without inquiring further of the 
principal Point. Fitzh. Nuſans. pl. ro. cites H. 50. E. 3. II. per Belk. 
11. Pardon for a Nuſance is void, as for the Continuance thereof. Cro. ]. 
492. in Caſe of Dewell v. Sanders. —cites 22 H. 6. 
And it the 12. If a Man does a Nuſance, and after he reforms it before Aion there- 
bend Nt , 0 brought, the Action 1s determined, and no Action of Nuſance lies. Br. 
grieded abates $7, . 
s Nuſance, uſance, pl. 2. cites 28 H. 6. 12. per Moyle Arg. 
he ſhall not | 
have Action of Treſpaſs of the Damages Meſne. Br. Treſpaſs, pl. 72. cites 2 H. 4. 11.——Br. Ac 


tion ſur Caſe, pl. 29. cites S. C. per Thirning. 
For in Aſſiſe of Nuſance, it is a Plea that the Plaintiff has broke down the Nuſance pending the 


Wit of Aſſiſe of Nuſance. Br. Briet, pl. 455. cites 46 Aſſ. 9. 


13. 'Treſpaſs upon the Caſe tor ſtopping of Water, and counted how the 

Water ought to have its Courſe by the Sewer of Henly to Abbingdon, there has 

the Defendant topped the ſaid Sewer in A, by which the Water has ſurrcunt- 

ed 20 Acres of the Plaintiffs Land in A. ad damnum &c. Choke , be- 

fore the Treſpaſs R. C. was ſeiſed of a Mill in A. acroſs the [aid Sewer in 

Fee, and of a Bay, and of a Gutter in the ſaid Bay, which ſaid Bay 

and Gutter are of the contrary Side of the ſaid Sewer on the Weſt. 

and that R. C. and all thoſe whoſe Eſtate he has in the ſaid Mill, Bay and 

Gutter have uſed to repair, or new make the ſaid Bay and Gutter, as they 

Orig (pur Were before the Rupture Time out of Mind, and have uſed to cleanic 
le Ruine le the Gutter aforeſaid, and ſo cleanſed to demiſe &c. and that before the Tre/- 
dit Bay &C.) paſs the ſaid R. leaſed the ſaid Mill, Bay and Gutter to the Defendant fe- 
20 Nears ; which yer continues, by which he was poſſeſſed; and * becauſe 


rhe 3 


: Nuſance. 


—NG—— — — 


the ſaid Bay and Gutter were Ruinous, the Defendant repair'd them, 
which is the ſame ſtopping of which the Action is brought, Judgment &. 
and to the ſtopping ot the Reit Not Guilty, and the other e contra; and 
by the Reporter this is no Iſſue, but ſhall ſry that he did not flop; but fee 
ell 


ewhere that + Net Guilty is a good Iſſue where the Thing lies in Feaſance ; , S. P. Br. 


contr1 where it is of Nonfeaſance ; as where a Man ought to repair a Bridge, 
make a Houſe &c. and does nor, there Not Guilty is no Plea, as appears 


Action fur 
le Caſe, pl. 
111. Cites ? 


elle where; and the Plaintiff athgned the Treſpaſs in another Place, viz. x. 6. 


in the Eaſt Part, by which he made other Plea for the Eaſt Part; and 
the Plainrilt ſaid, that he ſtopped it De ſon tort Demeſne, abſque hoc, 
that the ſaid R. and all thoſe whoſe Eſtate &c. have uſed to ſtop the ſaid 
Sewer in the Eaſt Part Modo & Forma; and the other e contra. Br. Ac- 
tion ſur le Caſe, pl. 17. cites 39 H. 6. 32. = 

14. Nutance, that he levied 4 Mz in D. to the Nuſance of his Frank- 
tenement there; the Defendant ſaid, that he and all thoſe whoſe Eft ate he has, 
have had a Mill in D. Time out of Mind, which fell by Tempeſt, and he 
re-built it, abſque hoc, that he is gnilty of any Nuſance in D. in the County 
aforeſaid prout &c. and well, to traverſe the Vill only, becauſe it is ot a 
Thing local; but in Battery and Goods carry'd away, he ought to tra- 
verſe all the County; For thoſe are tranſitory. Br. Nuſance, pl. 34. cites 
18 E. 4. 1. 

IS. Treſpaſs upon the Caſe where the Plaintiſis &c. have been ſeiſe of 
certain Houſes and Gardens in Right of the Church Time out of Mind H. 
and that they and their Tenants time out of Mind &c. have had a Watcr- 
Courſe in a River running into a Ditch from the River of T. to the Houles 
and Gardens to die Cloths, Water Beaſts, and ro Bake and Brew, there 
has the Deſendant /evied 2 Lime Pit for Skins of Catves and Sheep ſo near 
the ſaid River, that the Corruption of the ſaid Lime Pit has corrupted the 


ſaid River, by which his Tenants left him; per Keble the Writ is, that 


the Detendanr has levied &c. there, which hall be intended in the Soil of 
the Plaintiff, and then Treſpaſs Vi & Armis lies; and a good Exception, 
per Cur. wherelore it was amended ex Aſſenſu; by which Keble ſaid, 
that the Plaintiff has nothing in the Water but in Common with NM. &. And no 
Plea ; wherelore he ſaid, that the Plaintiff has nothing in the Land cover” d 
with the Water but jointly &c. Br. Action ſur le Caſe, pl. 123. cites 13 H 
. 26. 

: 16. In an Aſſiſe of Nuſance he may in his Plea ſhew the Nuſance to be 
to diverſe Freeholds. F. N. B. 185. (C) 

17, When a Man has lawful Eaſement or Profit by Preſcription Time 
whereot &c. Other Cuſtom which is Time whereof &c. cannot toll this; 
For one Cuſtom is as ancient as the other; As if A. has a Way over B's Land 
to his Franktenement by Preſcription of Time whereof, &c. B. cannot 
allege by Preſcription or Cuſtom to ftop the ſaid Way. 9 Rep. 58. b. Mich; 
8 Jac. Aldred's Caſe. 


— 


(Y) Pleadings. Ire. 


t. A And M. his Wife brought Nuſance againſt J. S. for /evying of 
4 Market in W. to the Nuſance of their Free- Market in R. tor that 

the ſaid A. and M. in Right of the ſaid M. had their Market every Wed- 
neſday in R. to which Market the Country People near uſed to come &c. 
of whom the Plaintiffs had Toll &c. and the Defendant levied a Market 
at W. to hold the ſame Day only two Miles from R. and that the Country 
People who uſed to come to S. do go to N. The Defendant defended the Tort 
and demanded the View, but it was not allowed. 2d. He allo took Excep- 
Ton, becauſe they did not ſay their Market was elder, but it was not allow'd; 
For it ſhall come by Way of Plea. 3d. He took Exception, becauſe 
M. had it only for Life, and ſi cuzht to have another Count, fed non Allo- 
Catur 
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catur; Wherefore he pleaded, That he bad not levied any Market to the 
Nuſa nce of their Market, and Iſſue was taken, and the Averment received 
by Award. F. N. B. 184. (A) in the Notes there (b) cites Paſch. 13 K. 
3. W. de Clynton's Caſe. 


cipe quod reddat, and ſhall not ſay, And if found that it be not, Non levavit 
ad Nocumentum, as in Aſſiſe; per Belk, to which it was not anſwered. Br. 
View, pl. 82. cites 5o E. 3. 11. 
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| SeeChimin-- (Z) Indiftments &c. Pleadings and Judgment. 


. Indictment 
(Q pl. 10. 
&. 


Was ſeiſed of Land in which B. had Common, and incloſed the 
Land, whereupon A. was indicted tor making ſuch Incloſure, 
Vi & Armis. It was moved that Indictment lay not upon this Matter, 
but an Action upon the Caſe, and that had it been upon the Lands of an- 
ther, it were not material; For it is but a Hindrance from the taking of 
Common, which cannot be Vi & Armis; And tor that and other Reaſons 
the Detendant was diſcharged. 2 Le. 117. pl. 159. Mich. 29 & 3o Eliz. 
B. R. Willoughby's Caſe. | 
| 2. An Exception was taken to an Indictment for incroaching upon the 
Highway, becauſe it was not expreſſed of what Place he was. Sed non Al- 
locatnr; For Proceſs of Outlawry lies not againſt him, bur Diſtreſs. Cro. 
E. 148. Mich. 31 & 32 Eliz. B. R. Ld Dacre's Cafe. Ibid. ſays it 
| was ſo ruled in Ld Paget's Caſe. 
108 3. An Indictment was for topping quandam Viam valde neceſſariam for 
N all the King's Subjects there paſſing. Exception was taken to it, becauſe 
(198 it wanted the Word (Regiam); and the Word (Neceſſariam) doth nor 
imply any Matter; For a Foot-Way is neceſſary, and for that and ano- 
ther Cauſe the Party was diſcharged. 4 Le. 12 1. pl. 243. Trin. 32 Eliz. 
B. R. Keen's Caſe. 

4. One pulled down Part of a Houſe which was a Nuſance to his Lights, 
the Right of which was found tor him in an Action tor ſtopping his 
rr [A And in an Indictment for a Riot in pulling it down, a ſmall Fine 
only was ſet upon the Defendant. 2 Salk. 459. Hill. 10 W. 3. B. R. the 

| King v. Roſwell. 
5. Exception was taken to an Indictment, becauſe it was Ouia erexit 
quandam Fanuam apud Horneſey in Com. 2 in Via Regia ducent. unto 
Highgate, and doth not ſhew in what County Highgate was; but Middleſex 
was wrote in the Margin. The whole Court was clear in Opinion that 
9 this is well, and that (Middleſex) in the Margin ſhall belong to Highgate 
ö alſo; but per tot. Cur. it would be . in Caſe of Felony. Bull. 
203. Paſch. 10 Jac. the King v. Springal. 
He ought to 6, A Preſentment was, 'That J. S. erected a Dove Coat, and ftored it 
. che with Pigeons, but did not ſay in the Preſentment that it was Ad Nocumen- 
Aw abour tum * Ligeorum Domini Regis, which ought to be in every Preſentment; 
and devour'd And altho* the Party hath here averred that it was Ad Commune Nocumen- 
the Corn. tum, yet that is not ſufficient; For it ought to be in the Preſentment, which 
22 R201 is the Charge, and this Fault was held incurable. Cro. J. 382. Mich. 13 
* An Indict- Jac. B. R. Prat. Stearn. 


ment for not 

repairing a Bridge, by Reaſon whereof it was ruinous, Ita quod Ligei Domini Regis per eam tranſire non 

— and concluding with Ad Nocumentum eorundem Ec. was reſolved to be good <without uſing thoſe 
ords, Ad Nocumentum Omnium Ligeorum &c. For by the King's Liege People ſhall be underſtood 

all his Liege People. Hawk. Pl. C. 1 98. cap. 7 5. S. z. 


36 * 
1 — — — — 
= — — — 
- 


| | 
11 
] 
. 
1 
ö 
4 
1 4] 
F( bd 
3 
: 
4 
1 
oh 
| | 
| 1 
| | 
44 1 
10 
m4 * 


n. A Preſentment was made in a Leet for erecting a Glaſs 3 which 
was ſaid to be Ad magnum Necumentum per Furatores Furat. pro Dom. Rege 


2. In Affſe of Nuſance Vicontiel, they ſhall have but one Iſſue, as in Pre- | 
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£2 Dom. Manerii & Tenentibus. This Preſentment was clearly ill, becaute 


it was not Ad Commune Necumentum. And it was ſaid further, That the 


Leet was the King's Court, and therefore it ought not to be Jur. pro 


Dom. Rege & Dom. Manerii & Zenentibus; But the Court held ir Or- 


pluſage tor the Word (Tenentibus), and good for the King and the Lord 
of the Manor; For Leets are granted to the Lords as derived out of the 
Tourn for the Eaſe of the Reſiants within its Juriſdiction. Vent 26. Paſch. 
21 Car, 2. B. R. Anon. ; | 

8. An Indictment of Nuſance was quaſhed, becauſe it was In Detrimen- S. C. cited 

tum onnium Inhabitantium &c. Mod. 107. Paſch. 26 Car. 2. B. R. Sir Hawk. PLC. 
4 , C { 197. Cap. 75. 
John 'Thorowgood's Caſe. 8. 3 
F So where 
one was indicted ſor ſtopping of a Highway Ad Ncumentum diverſorum Ligeorum Dominz Reginæ; and 
becauſe it was not of All the Queen's Liege People, he was diſcharged. Cro. E. 148. Mich. 31 & 32 
Eliz. B. R. Sir Rowland Hay ward's Caſe. N ; 

Serjeant Hawkins ſays it may be probably argued, That an Indictment for laying Logs in the Stream 
of a navigable public River, Ad Nocumentum J. S. may be maintained ; becauſe it cannot but be a com- 
mon Nuſance; And that if the Law be fo in this Cale, why ſhould not an Indictment ſetting forth a 
Nuſance to a Way, and expreſily and unexceptionably ſbecwin it to be a Highway, be good notwithſtand - 
ing it conclude in Nocumentum diverſorum Ligeorum c. without ſaying Omnium; and asks, why ſuch a 
Concluſion ſhould be more neceſſary in an Indictment for one Kind of Nuſance than for any other? 
And ſays, the Authorities which ſeem to contradict this Opinion, might go upon this, Reaſon, That in 
the Body of the Indictment it did not appear with ſuſhcient Certainty, whether the Way wherein the 


Nuſance was alleged were a Highway or only a private Way ; And therefore that it ſhall be intended 
from the Concluſion of the Indictment That it was a Private Way. Hawk. Pl. C. 198. Cap. 75 S. 5. 


9. If a Man comes hither to receive his Fine on a Conviction of a Nu- 
ſance, he ought not to be fined beſore he remove it, and hath fſu'd out a 
Conſtare facias to the Sheriff, and obtains a Conſtat return'd that it is re- 
moved. 2 Show. 60. Paſch. 31 Car. 2. B. R. the King v.. 
10. The Owner of the Glaſs-Houſe at Lamveth was indicted, convicted 
and fined for maintaining that Houſe being a common Nuſance. Then 
comes a General Pardon. The Court upon Conſideration held, That the 
Pardon will diſcharge him only as to the Fine, and not as to the Abatement ; 
For that is not a Puniſhment of the Party, bur a Removal of that which 
is a Grievance to other People, and any Perſon may abate a common 
N 2 Salk. 458. Hill. 1 W. & M. B. R. The King and Queen v. 
11cox. 3 | | 
11. A Recognizance was moved to be diſcharged on an Affidavit that rhe 
Nuſance was abated, but the Court refuſed unleſs rhe Party would con- 
ſeſs the Title, and ſubmit to a Fine in Perſon, or try the Right ; and it 
it was found tor him they would diſcharge the Recognizance, otherwiſe 
Not. Cumb. 133. Trin. 1 W. & M. B. R. Anon. 
12. A Perſon was convicted upon an Indictment for being a Common So becauſe i! 
Hola, but Judgment was arreſted, becauſe the Indictment was Communis hay ry af 
Calumniatrix, where it thould be Rixatrix. 6 Mod. 11. Mich. 2 Ann. B. AR 


ſtead of Rix- 
R. The Queen v. F OXby. atrix. 6 Mod. 

239. Mich. 3 
Anna B. R S. C. The Words Commums Rixatrix ſeem to be preciſely neceſſary in every Indict- 
ment of a common Scold; and if ſuch Indictment concludes A Commune Norumentum Dicerſorum inſtead 
ot Omnium &c. it has been ſaid to be good, perhaps for this caſon, becauſe «a common Scold cannon 
but be a common Nuſance. Hawk. Pl. C. 198. cap. - 5. S. 5 


13, It ſeems agreed, that an Indictment againſt one as a common Sc 
is po without ſetting out the Particulars. 2 Hawk. Pl. C. 229. cap. 
25. S. 61. 

14. L. was indicted for a publick Nuſance to Billinſgate Dock, The 
Indictment ſer forth, That Billingſgate Dock ce rommon Deck, to u 
a!l ſmall Ships coming with Proviſiou to the Markets of London mis hit cone, 
vur that no great Ship ought or uſcd to come there; that notwithflanding the 
Defendant brought a great Ship of zoo Ton into it, ad commune Necumentum 
all the Queen's Subjetts Ec. It was mov'd to quaſh this Indictment, 
that it was inconſiſtent to ſay, that a Place is a common Dock, and that 
| N | 1 
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46 Nuſance. 

it would be a Nuſance for a great Ship to come there; For that a com- 
mon Dock in its Nature is tree for all Ships. But the Court ask'd, why 
there _ not be a common Dock only tor ſmall Ships as well as com- 
mon Pac 

v. Leich. 

15. The Court ſaid, that they never quaſh Indiftments for Nuſances 
But if a Nuſance be remov'd, and the Parry confeſſes it, the Remova! 
will be a great Mitigation of the Fine, and in that Caſe it may be proper to 
offer Affidavits to leſſen the Offence to the Court, but not otherwiſe. And they 
put the Defendant to demur, which he did. Quod Nota. 6 Mod. 145. Paſch. 
3 Annæ B. R. The Queen v. Leich. 

16. An Indictment was for keeping Hogs in ſome of the back Streets cf 
London Contra formam Statuti. It was mov'd ro quaſh it, becauſe the 
Holne are forfeited by the Statute 2 N. & M. Seſſ. 2. cap. 8. F. 20. and that 
therefore no Indictment lies, at leaſt not Contra formam Statuti. Bur it 
was adjudged for the King. Afterwards it was mov'd to ſet aſide the 


Judgment, alleging * and Want of Notice. But it was to no Pur- 
- 4 


poſe. 2 Salk. 460. Paſch. 4 Annæ B. R. The Queen v. Wigg.——Bu 
che Book ſays that no Counſel appeared for the Defendant when Judg- 
ment was given. Ibid. 

17.Where an Offence of its own Nature imports a Thing to be a Nuſance; 
it is not neceſſary in an Ind ictment for it at Common Law, to conclude 
Ad commune Nocumentum of the King's Subjects. Beſides the Word Cym— 
anon ſupplies this Defect if it was one. 10 Mod. 337. Trin. 2 Geo. I. B. R. 
in Caſe of the King v. Dixon & Ux. 

18. An Indictment for doing a Thing which plainly appears immediate) 
to tend to the Prejudice of the Reticion or the King is good,” tho it do not ex- 
preſsly complain 4 it as a common Grievance. And upon this Ground it 
has been reſolved, that an Indictment for converting the King's Money to 
one's own Uſe is good without more. And likewiſe That an Indictment 
for breaking and digging up the Wall of a Church of ſuch a Town Ad Necu- 


mentum Burgi Ligeorum Domini Regis is good. Hawk. PI. C. 198. cap. 


75. 8. 
19. It ſeems that by the Common Law, if a Fact done in one Count) 


prove a Nuſance to another it may be indicted in either. 2 Hawk. Pl. C 


221. cap. 25. S. 35. 


(A. a) Puniſbable. How. And Judgment in Actions. 


and Horſe Way. 6 Mod. 145. Paſch. z Annæ B. R. The Queen 


c 
a 
. 


1. IF the Nuſance had been Jevied in the Time of the Defendant, it ſha 


be ouſted by the Sheriff by Judgment of the Court, and the Defeni- 7: 

ant who levy'd it ſhall be amerc d; but if it was levy'd in other Time the 

Nuſance ſhall be ou/fted as above without Amercement ; For he who is not 
| Party to the Writ cannot be amerced. Br. Nuſance, pl. 39. cites 3 E. 3. 
In Nuſance 2. And it was inquir d of what Quantity the Nuſance was made, win 
for inhaune- ſaid of the Length of 3 Foot; by which 7his was ouſted, and the Reſt ! 


ing of + it be the Bank ct, Quod Nota. Br. Ibid, 
found for the 


Plaintiff, the Judgment ſhall be to ouſt that which is inhaunced and no more. Br. Nuſance, pl. 17. cite 1 


8 Aſſ. 9. But in Aſſiſe of Nuſance, that be levied a Pool to the Nuſance, which is found for the Plain 


tiff, there the Judgment ſhall be that the ¶ hole ſhall be removed, Note the Diverſity. Ibid —* Orig. S 


3. Where a Man abates Parcel of a Gorſe, by which all the Gorſei 
broken down to the Nuſance of another ; there he who broke but Parcel ©! 
the Gorſe ſhall repair all the whole Gorſe; Quod Nota. Br. Nuſance, 
pl. 19. cites 16 All 3. . 

+ Aſſiſe of Nuſance, that he turn'd a/ide a Courſe of Water to B. &c. 
an 


aſſigned the Nuſance that he had made @ Trench acroſs the River of # | 4 
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Nuſance. 
by a Water-mill of the Plaintiff ; fo that it was turn'd affe; and ſo that 
where the Mill was wont to grind in one Day ard a Ma ht 3 Luarters of all 
Manner of Corn, it cannot now grind but one 1 al, aud alſo that the 
Water ſurrounded 15 Acres of Meadow of the Plaintiff adjoining to the 
ſame Mill, / that where he was wont 10 have 40 Load of Hay, now he can- 
not have but j Load; and where he wwas wont in the ſame Meadow after 
the Hay cut once, and carry'd away, to have Paſture there for 40 Graſs Rea/is, 
he cannot now Paſture but 6. The Defendant challengea the Plea, be- 
cauſe it is not to the Nuſance of diverſe Franktenements & non allocatur, 
and after it was agreed that the Water ſhall be remov'd into its right Place 
at the Coſts of the Defendant, and the Plaintiff ſhall recover his Damages, 
and that the Defendant Capiatur ; Quod nota. Br. Nuſance, pl. 25. cites 
1E J. 8. 
; $. % R. 2. cap. 3. Enacts that Writs of Nuſances called Vicontiels, 
ſhall be made at the Eleftimm of the Plaintiſf in the Nature of old Times 
uſed, or elſe in the Nature of Affiſes determinable before the King's Fuftices 
of the one Bench or the other, or before the Fuſtices of Afſiſe, to be taken in 
the County. 

6. 2 Ric. 2. cap. 13. Enacts that Proclamation may be made as well in 
London as in other Cities and Towns, that none caſt any Annoyance, Dung, 
Entrails, nor any other Ordure into the Ditches, Rivers, Waters and other 
Places; and if any do, he ſhall be called by Writ before the Chancellor at 
his Suit that will complain; and if he be found guilty, he ſball be punifhed 
after the Diſcretion of the Chancellor. | 

7. In Aſſiſe of Nuſance the Nuſance ſhall be removed at the Coſts of the 
Defendant. Br. Action ſur le Caſe, pl. 29. cites 2 H. 4. 11. per Hank. 

8. Of a common Nuſance none ſhall have Action, but Hall preſent it in Br. Nunc», 
the Leet or Tourn, and impoſe a Fine for the King, but any one may break pl. 3 cites 
it down. Br. Nuſance, a. 3. cites 33 H. 6. 26. per Priſot. S. C 

9. Of Nuſance of a Way not repair'd Preſentment lies, but not Action 
for him whoſe Horſe is mir'd. Br. Nuſance, pl. 29. cites 5 E. 4. 3. 

10. If Nuſance be made by Jevying @ Foſſe in the Highway, the King * 
ought to make the Puniſhment, and the Lord of the Soil ſhall have Action for 
the Digging of the Land; per Catesby ; Quod Needham conceſſit. Br. 


Nuſance, pl. 30. cites 8 E. 4 10. 
a a 


11. An Action upon the Caſe ought to be brought againſt one that makes 
& private Nuſance, and he ought vt ts be inditted jor it. Paſch. 23 Car. B. R. 
tor Indictments ought to be in the King's Name, and are pretumed to be 
preferred tor Offences done againſt the Publick, and not for private In- 
juries. 2 L. P. R. 244. at e 

12. Tis ſaid that a common Scold is puniſhable by being put into the 
Ducking-ftocl. 1 Hawk. Pl. C. 200. cap. 75. S. 14. 


28 


(B. a.) Power of Juſtices of Peace and S tons. 


1. F Uſtices of Peace have Power of Naſances, and Want of Repairs of 1 Salk. 3 49. 
Bridges and all Sorts of Publick Wayes common to all the Queen's Trin. 4 An- 
Subjects, by Virtue of the Statute of 1 E. 3. 16. by which they are = S. P ard 


created 70 inquire of all Publick Nuſances. Per Holt Ch. J. 6 Mod. 255. c 19 be 
Mich. 3 Annz, in Caſe of The Queen v. Saintiff. f ns The 


Que-n v 
For more of Nuſance in General, See Actions (N. b.) Bridges, Chi⸗ Sainthill. 
min, Common, Stopping Lights, and other proper Titles. 


Oath. 


Oath. 


” 
* 1 a. 


—— 


(A) forced in what Caſes, and who may adminiſter 


an Oath. 
The Mirror 1. Magna Charta L Nas, That no Bailiff ſpall put any Man to his 
7 of 9 H. 3 c. 28. open Law, or to an Oath upon his cn bare Saying, 
5 on "Tic without faithful Witneſſes brought in for the ſame. 


Point which | 
prohibits that no Bailiff put a Freeman to his Oath without Suit preſent, is anterpretable in this Man- 


ner, viz. That No Juſtice, Miniſter of the King, or other Steward nor Bailift, have Power to put a Free- 
man to make Oath without the King's Commandment, nor can receive any Wiitneſles who teſtify the 
Shewing to be true. 2 Inſt. 44 where Lord Coke ſays, That by this it appears, that under this Word 
Balivus in this Act, is comprehended every Juſtice, Miniſter of the King, Steward and Bailiff. -——- 


S. P. Co. Litr. 168. b. 


Before this 2. Statute of Marlebridge, 52 H. 3. cap. 22. Enatts that none ſhall cauſe 
Ne, his Free-tenants tb ſwear againſt their Mills; for none ſhall do this without 


_ - _ the King's Commandment. 


rons, Hun- 4 
dreds &c. where the Suitors hay f bee es, would conſtrain them to ſwear between Party and Party, which 


Miſchief is taken away by this Branch of the Act; and this is to be under ſteood between Party and Part); 
but to inquire for the Lord of all the Articles _—_—— to the Court Baron or Hundred, they may be 


{worn, and ſo are the Books to be underſtood. 2 Init. 142. where Lord Coke cites a notable Record N 


in 14 E. 1. in Banco &c. as follows, viz. Gilbertus de Pincebek & Richardus Filius Guilielmi de Spalding 
implacitaver” Priorem de Spalding pro eo quod cum ſint liberi Homines, & Terras & Tennementa ſua tenen 
libere, ipſe Prior diſtringit ess ad corporale Sacrementum præ ſtand ſibi ſine Præcepto Regis contra Legem & 
conſuct* regni Regis, & contra Probibitionem &c. Prior dicit quod habet Libertatem & Regalitatem, gu, 
quis capins fuerit cum latrocinio, — ipſe per Balivos ſuos in Curia ſua inde habet cogn. Et quod ſuper Cab 
tionem furis cum Manuopere dictum fuit diftis Gilberto & Richardo, quod ad rei veritatem inde inquired 
preftarent Sacramentum, qui illud facere Recuſarunt, unde dic. quod per conſiderationem Curie pred” fuerurt 
ipſs diftrifli propter contemptum prædict Judic. Et quia in caſu hujuſmodi liber Homo in Curia Domini ſui co. 
porale debet Sacramentum præſtare, ſi per conſuetudinem ejuſdem Curie ad loc electus fuerit, & idem Gille 
c Richardus non poſſunt dedicere, quin per conſuetud _—_— Gurie ad hujuſmodi corporale Sacramentim 
electi fuerunt. Conſiderat eft, quod prior eat ſine die, & hab. return. averiorum, & ipſi Guilielmi & Richardi is 
Aliſericordia But in the Leet or Tourne, the Suitors may be compelled to be ſworn as well for the King 
between Party and Party; for they are not Libere Tenentes, as this Statute ſpeaketh, in reſpeg of Ten. 
but do their Suit in reſpect of Reſiance ; alſo the Leers and Tournes are the Courts of the King and c. 
Record ; and the Court Baron and Hundred Court of other Lords, are not Courts of Record. Th: 


Rule of Law is, that whenſoever any Man hath any Thing of Common 9 by Courſe ot ©: 
g 


Law, the ſame may well be enlarged by Cuſtom and Preſcription ; as the Lord o anor that hath 4 
Court Baron of common Right and by Courſe of Law, all Pleas therein are determinable by Wager « 
Law; and yet by Preſcription the Lord may preſcribe to determine them by jury; and this Branc 
doth bind the King in his Court Baron, Hundred or County Court. In a Writ of Right Patent direct 
ed to the Lord of the Manor Plea ſhall be holden of Freehold ; and the Court in that Cafe may gis: 
an Oath ; for there is the King's Writ of Præcipe quod reddat, which is Præceptum domini Reg: 


2 Inſt. 142, 143. 


3. A new Oath cannot be impos'd upon any Judge, Commiſſioner, © 
any other Subject without Authority of Parliament ; but the Sun ever! 
Oath muſt be warranted by Act ot Parliament, or by the Common Li 


Time out of Mind. 2 Inft. 479. | 
None can examine Witneſſes in a new Manner, or give an Oath . 


new Caſe without Act of Parliament. 2 Inſt. 519. Marg. as a Comm R 


upon Part ot the Statute of 31 Eliz. cap. 12. of Sellers of Horſes in Fa- 


and Markets &c. | 
5. Oaths are in two Manners; by Compultion, as before Judges 


have Authority to take an Oath ; or voluntary, by Conſent of the L i 


Wy 


which is alſo lawtul ; As 10 E. 4. 11. The Condition of an Oblig#- 
was to prove ſuch a Thing before J. S. It is not to be doubted bur ri 


it may well be by Oath before J. S. and the Oath being taken voll 4 


Lal 


„„ LL. 


_— lt At 4 


tarily and without Compulſion, it is lawful enough. Cro. E. 470. (bis) 
Hill. 38 Eliz. B. R. in Caſe of Knight v. Ruthworth, 

6. Holt Ch. J. thought that the Cenſors of the College of Phyficians 
might tender an Oath as a neceſſary Conſequence of their judicial Power ; but 
he taid he would give no 14 * Opinion. 12 Mod. 393. Paſch. 12 
M. 3. in Caſe of Greenvil als. Groenvelt v. College of Phyſicians. 


— 


(B) The Force thereof, where there is Oath againſt Oath: 


1. DY Glyn Ch. J. Trin. 1656. B. S. If Oath be made againſt Oath 

in a Cauſe depending in Court, this is a Non Iiquet to the Court 
which Oath is true; and there thè Court will tate that Oath to be true, 
which is to affirm a Verdict, Judgment, or other Act of the Court, and not 
that which 1s made to deſtroy them ; tor this rends more to the Honour 
of the Court, and to the Expediting of Juſtice. 2 L. P. R. 47. 

2. The Court will rather believe the Oath of the Plaintiff than the Oath 
of the Defendant, if there be Oath againſt Oath, becauſe it is ſuppoſed, 
Thar the Plaintiff hath Wrong done him, and that the Defendant is rhe 
Wrong-doer, and may therefore be rather ſuppoſed ro ſwear falſely to 

rotect himſelf from the Juſtice of the Law, than the Plaintiff that is 
ee to fly to the Law to obtain his Right. Paſch. 23 Car. B. R. 
2 L. P. R. 247, 248. 

3. Where there is a Suit in Chancery, and there is ¹ge Witneſs again 
Defendant's Oath, tis not ſufficient Evidence to decree againſt him, nor 
will the Court aſter that fend it to be tried at Law, where one Witneſs 
is ſufficient. Hill. 1692. 2 Vern. 283. Chriſt. Coll. v. Widdrington. 

4. There being Oath againſt Oath, whether a Plea came in in Time, it 
was referr'd to a Trial at Law on a ſeign'd Iſſue, to ſatisſy the Con- 
ſcience of the Court, and in the mean Time the Judgment to ſtand. 
Comb. 399. Mich. 8 W. 3: B. R. Collins v. Lawley. 

5. Where the Defendant in his Anſwer deny'd Netice of the Plaintiff's 
Title, which the Plaintiff proved by one Witneſs ; by the Uſage of rhe 
Court of Chancery it is not ſufficient to ground a Decree for the Plain- 
tiff, being Oath againſt Oath; but the Courſe has been to direct a Trial at 
Law. It was now ſaid by the Lord Keeper, that he did not ſee the Di- 


ference between doing it per Plura and per Pauciora; For to ſend it to 


Law to be tried, where the Jury will certainly find it on the Teſtimon 
of one Witneſs, and then decreeing it on that Verdict, is the ſame Thing 
as decreeing on one Witneſs without any Trial at all; and thereſore di- 
rected it to be tried; But that the Plaintiff ſhould admit the Defendant's 
Anſwer to be read at the Trial, at as Evidence, (tor that he ſaid it could 
not be) nor ſhould they admit it to be true, hut to be ſworn ; ſo that De- 
fendant might have the Benefit of his Oath at Law, as in this Court, if it 
would weigh any thing with the um. P. 1706. Abr. Equ. Caſes 229. pl. 
13. Ibbotſon v. Rhodes. | 


—— 


* m _ . = 


(C) In what Caſes the Plaintiff's Oath is neceſſary: 


1. Hen a Bill alleges the Want of a Deed, and * ſeeks Relief on 

the Matter of that Deed by a Decree, there Oath is neceſlary 

chat he hath not the Deed . But where the Bill ſeeks no Decree, bur bare- 

ly to have the Defendant diſcover if he hos ſuch Deed or not, or to have the 

Veed produced at a I rial, in that Caſe the Plaintiſf ought not to be put 

to his Oath. Tr. 14 Car. 2. 1 Chan. Caſes, 11. Anon,—- Ib 241, Tr. 26 Car. 
0 


2 


But where 
no Relief 
can be had 
at Law on 
the Deed, if 
not loſt, te 
the Remery 


is nl) i 


— — — — 
— K 
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50 Obligation. 


n 


einein 2. Anon. 


(ae Of a er 
Cena tor Tr. 14 Car. 2. Anon. Vern 247. Tr. 1684. Godfrey v. Turner. 


{mer Adu bid. 310. Hill. 1684. Nicholſon v. Pattiſon. — 3 Ch. R. 5. after 


runde) there Tr. 14 Car. 2. Anon. 

();th need N | 

not be made of the Loſs, per North Ch. J. 2 Mod. 173. in the Caſe of Howard v. Att. General. 
Where the Bill is for a Diſcovery of Deeds generally, and not of a particular Bond or Deed, Oath need 
not be made of the Plaintiff's not having them. per Ld. Macclesfield. Ch. Prec. 536. Trin. 15 20. Anon. — 
* Fin. R. 265. Mich. 28 Car. 2. Lathwell v. Foſter —Fin. R. 444. Hill. 32 Car. 2. Lord Grey v. War- 
ren & al. —Vern. 180. Tr. 1683. Anon. — If the Bill ſeeks Relief generally upon any Deed or Bond, as 
to recover the Money upon the Bond, or the Profits of the Land under the Deed, in theſe and the like Caſes 
there muſt be an Affidavit; becauſe ſuch a Bill does by Conſequence ſeek to transfer the Juriſdiction 
from the Common Law to the Court of Equity. Per King C. 2 Wms's Rep. 541. Trin. 1729. Whit- 
church v. Golding, And 542. (the next Day) Saunders v. Stephens. 


4 "RY 188 4 1 ad , a 


8 (D) Where a Plea of the Defendant muſt be upon 
| Oath. 


Chancery. 
1. IN a Pla of Otthwry, or of Priviledge of the Univerſity, as a 
Scholar, Detendant ſhan't be put to aver the Plea on Oarh. Per 
Finch K. Mich. 26 Car. 2. 1 Chan. Cafes, 237. Prat v. Taylor. 

2. Plea of Outlawry ſhall be put in without Oath, becauſe of the Iden- 
dity of Perfons. Per Lord Keeper. Hill. 26 and 2y Car. 2. Chan. Caſes, 
258. Maſters v. Buſh, 

3. The Defendant never ſwears a Plea of a former Suit depending ; but 
it 18 always put in without Oath, and there needs no poſitive Averment 
that the former Suit is ſtill depending; tor that is examinable by a Maſ- 
ter. Vern. 332. Trin. 1685. Wailing v..... . 


For more of Oath in general, See Accotint, Atfidavit, Own 
Dath, and other proper Titles. 


* — WI ä —_ — — — 8 —_— — —_—— — 


Obligation. 


. s . 
Fol. 146. (A) Obligation, hat Perſons may make an Obligation 
K and to whom. ; 


See Baron I. 1 F Feme Covert makes an Obligation it is void. 14 Þ, 4. 
and Feme. — 30. b. 33. 


Grants (H. 8) | 
See Fars e 2, So if @ Monk makes an Obligation it is void. 14 O. 4. 


See Infant — 3. If an Infant makes a Deed it is not vold. Contra 14 H. 4. 33. 
res _ adjudged, 1 D N.? 
Gre 6 Feoftment (E) 


4+ But the Obligation is voidable. 17 E. 3. 1. b. 


(B) By 


Vern. R. 59. Tr. 1682. contra. Anon. — Nelf Ch. R. 78. 


(1 


cc — _ 
ddl. dc. ti. co S 


: Obligation. 3 


_— 


* 
6—— — 


——_— 


Sce Grant 


(B) By what Names. (55 
1. Ia Yan obliges himſelf by a falſe Surname, he ſhall be eſtopped 17 appears 


6, upon Evi- 


to avoid it; becauſe he may have divers Surnames. 3 B. 6, eke. 
25. b. = was the 
ame Perion 


who ſealed and delivered it, the fame is ſufficient, and the Bond ſhall bind him: But contra iu 
Caſe of a Corporation. Arg. 1 Le. 163. Mich. zo and 31 Eliz. in Caſe of Marriot v Paſcall. 


2, So if a Man obliges himſelf by a falſe proper Name he ſhall be See Eftoppe! 
eſtopped to avoid it. 3. D. 6. 25. b. (0) 


* * 


(C) 16 what Perſons it may be made. 
See Faits or 


t. A N Obligation may be made to a Feme Covert, and good. 1n..;c-- 
3 * 6. 23. b. Grants (C) 
- Sec Faits or 


But Obligation made to a Chanon profeſſed is void. 3 H. 6. 23. Deeds (c 
Grants (C) 


—— 


(D) By what Words Obligations may be made. | Falſe. 
Latin, Improper, or unknown Words. | 
Br. Obliga- 


1. Emorandum that I B. have received 20 l. of C. which 20l. I B. F 
promiſe to pay to D. In witneſs whereof I have ſet my Seal. _—_— 2 


This is a good Obligation. 22 E. 4. 22. Curiam. Any Words 


by which the 
Intention of the Parties may appear are ſufficient to make the Condition of an Obligation. 1 Saund. 66 
in Caſe of Butler v. Wigg. 


2. [So] If it be [thus viz.] I ſhall pay to you 20 l. In Witneſs Br. Obliga- 
tion pl. 63. 


Kc. I put my Seal, [it is] a godd Obligation. 22 E. 4. 22. con B &; 
. Went. Off. of Exccutors 1 16. 


3. So thele Words Concedo Vobis c. make a good Obligation, Be. Obliga- 


Sce (M) 


2 22 E. 4. 22. cites © © 
4, If a Man binds himſelf in Viginti Nobilis, it is a good Dbliga- * 1 


1 tion; Becauſe there is not any proper Latin Word for Noble. Trin. Na. Bi. 
S Ja. B. B. between Durchin and Vaghan. tionary, 
} herel 

Ws c Nobilis) is ſet down for a Nobleman, and alſo for the Sum of 6s. $4. it was reſolved that hs Bond 


vas good; and therefore adjudged for the Plaintiff. Cro. J. 203. Hill. 5 Jac. S. C. by Name of 
& Matthew v. Purchins, als. Burchin v. Vaughan. 


90 5. a Pan binds himſelf in Triginti Libris, where it ſhould be e 
Triginta Libris, yet it is good. Palch. 17 Ja. B. between Taylor 4 4. 
and Thorp, per Curiam adjudged. judged good. 


| Cumb. 60. 
Trin. 3 Jac. 2. B. R. Dennis v. Snape. So Triceſimo Libris. Ibid. 


» 6. [But] Tf a Man obliges himſelf in Viginti Liveris, (for Libris) Yen is all 
This is not good. Crin. 5 Ja. B. R. between Darchin and / aghan, _—— 
"#ited to be adjudged, © 529. Mich. 


1 — 11 Car B. R. 
dmitted in the Caſe of Downs v. Hath wait 


era: : : So where the Bond was in Viginti Litteris, inſtead 
? f Libris, it was judged a void Bend; cited per Cur. Cro. J 653. Mich. 18 Fac, B. R. in the Caſ: 
Wo Lills v, C doper, as the Caſe of Partcroſs v. 5 

| | ebt 


——— — wr tween _ — —— ͤ — — — 
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— — 
— 


Debt upon Bond, conditioned for the Payment of 22 l. Upon Over it appeared to be frmiter oblizari 
1 G 2 . 4 Plaintiſt h. dgmer lod ic N ; 
in Dundraginta Liberis ; yet Plaintiſt had Judgment. 12 Mod. 495. Paich. 13 W 3. Homes v. 
BDarnchim. 


7. [So] If a Man be obliged in Quinquegentis Libris, this is 

not a good a ny kor 500 1. For Qlunquegentts is not any La- 

ver 9; tin Word nor of any Signification. Mich. 4 Ja. B. B. between 

ro. 1. 146, Parry and Dale, adjudged upon Demurrer. Mich. 12 Ja. B. fame 

—Hob 1:9. Cale in Writ of Ercor. Dohart's Reports 165, where the Opinion 
% was, that it was a good Obligation tor 500 1. 


peſſms Li- 

eis good, Cro. J. 290. Ells v. Clerk. Duimpe pro Drinque is not good. Her. $4. cites it as Par- 
ry's Cate, Juimque for Quinone is not good. Yelv. 95. Hill. 4 Jac. B. R. Parry v. Dale. 
And per Poph. Ch. J. Quuinque (with twol's) is incongruent Latin; but Quimpe is no Latin at all. Ibid. 


OA 8, It a Man be obliged: in Septuagentis Libris, it is a good Obli 
©2147: , Ration for 700 1. For it is a Latin Word, tho it be but varbarous 
Latin. Mich. 4 Ja. B. B. in the laid Caſe of , ſata to be ad 
judged and there agreed. 5 
Lab 116 S. 9. If a Man obliges himſcif in Septuagentis & Quinquagentis Li- 
* de bris, it is a good Obligation for 7501. without pleading, or finding 
Maltcr v. by the Jury that the Intent was fo. Hobart's Reports, 162, between 
Þ:ogot, ad. Malter and gigot adjudged. Jntratur. Trin. 44 El. Rot. 1031, in the 
jucged. —_ common Id leas. 


Error was brought, but ſays, it appears not what was done upon it. 


Cro, ].338 1%. Ik a Wan be obliged in Sexigintis Libris for Seragint. Libris, | 


Nee bet it is a good Obligation. Trin. 12 Ja, B. R. between F0//ey and 
Nlarſham v. Haſbum àdjudged. Hobart's Reports 28. | 

lly.—— 
3 pl. 36. S. C. by Name of Maſdame v. Jolly. 


Yelv. 195. 11, Tf a Man be obliged in Sexginris Libris for Sexcentis Libris, 


ry en t 18 not a good Obligation For Sergintis is not Latin. Mich. 


Sexgintis Li- 5 Ja. B. R. adjudged between Grey and Davies. 
bris is a 

Word of no Signification, and adjudged that the Plaintiff nil capiat per Billam. 
Word Sexinginta was put for Sexaginta, Judgment was glven for the Plaintiff, and affirmed in Error. 
Cro. J. 338. Paſch. 12 Jac. B, R. Marſham v. Jolles. 


In S-xagintz 11, [But] If a Wan be bound in Sexingentis Libris, for Sexcentis 
Ton Libris, this is a good Obligation, For Seringentis is good Latin. 


Cro. 1199, Mich. 5 Ja. B. R. per Curiam agreed. 
Greg. v. J. 8 — This Plea is mark'd (11) in the Original of Roll as it is here. 


This Bond 12, Ik a Man be obliged in Seſſanta Libris for Seraginta Libris, | 
. Gef. pet is good. Hobart s Keports 28. adjudged between Parker and 


208. Trin. Kennedy + 

6 Jac. B. NM. | | 
S. C by Name of Parker v. Rennady. Hob. 19. Trin. 6 Jac. S. C. S. C. cited 12 Mod 
194-3 Mod. 281. Arg. S. C. cited accordingly, becauſe it was an Italian Bond, and not intended '® 
be put into Latin. . 


Hob 3 13, Tf a Man be obliged in Trigintata Libris it is good. Fot 
been there is but one Syllable (that is to ſap ca) of Surplus in the End 
adjudged OL the Word. Mich, 12 Ja. in the Exchequer Chamber, between 

Te zol. Tetherton and Leggins adjudged. Which fee Mich. 12 Ja. B. Mich. 


2 10 Ja, B. N. Pobart's Reports 25, ſame Cale. 


in Error, — 


2 accordingly. Cro. J. 309. Mich. 10 Jac. B. R. S. C. by Name of Biggins v. Titherton — Jude: 


ment affirmed in Cam. Scacc. Cro ]. 355. Mich. 12 Jac, S. C by Name of Higgens v Totherden.— Ve“ 


225. Loggins v. Titherton. S. C. but reports it contra per Cur. that the Plaintiff nil cap. per billar, 


ina(muc"' = 


But where the 


| 
; 
t 
c 


1 

1 

7 ö 

x 
_ 
= 
% 
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- -h as there is no ſuch Word as Trigintata, and by conſequence the Party bound in no Sum, Ard 
1 2 Man be bound in an Obligation in (Libris) and does not ſay how many, it is 2 void Obligation; per 


tot. Cur. Quod nota. 


ibri - Mo. 86 
14. If a Han be obliged in Ofogeſimo Libris for Octoginta Li 3 
bris, it is good. Mich. 13 Ja. B. adjudged between Vernon and dann . 
Onſlow. —y 
283. S. P. but Contra of Octigent.—So in Quinquageſſimis Libris, ſhall be conſtrued to be of all one 
Senſe in a Bond with > 2953-0 and the Intent of the Parties was ſo; and adjudged for the Plain- 
riff. Cro. J. 290. Mich. 9 Jac. B. R. Ells v. Clark. One was bound in Nongent. & Ocfogeſimis Li- 


; the Condition was for Payment of four Hundred and Ninety Pounds with Intereſt. Judgment 


| good Obligation of 52 l. the Condition being for Payment of 26 l. For 
3 Lig ſhall be taken as an Abbreviation of Quinquagintis, Mich. 11 


apon a Demurrer was given for the Plaintiff, Lutw. 422. Mich. 3 Jac. 2. Roſſel v. Roſſel. 


1;, Tf a Man be obliged in Oftigenta Libris, with Condition for O#eginra is 


Payment of 40 l. tho this Mord Ockigenta is not Latin, yet it is Danton ol. 


| a good Obligation for 801. Mich. 3, 4 El. B. Rot. 1350, Lites Co. . Anno 4 


10. James Osborne's Tale to be adjudged. See the lame Cale cited, EU. Ano! 
Hobart's Reports 27, to be adjudged contra, and that it is entered de. 
Rot. 1938, and that it was * Crus Caſe, where the Record of e Fr. 
it is ſet forth at large, and adjudged againſt the Plaintifl. But © ß 
the Con dition is not recited, nor any mention of it. 
16. If a Man be obliged in Septunginta Libris, with Condition for 

Payment of 3501. it is a good Obligation of 7001. Mich. 44, 45 El. 
Rot. 103 1. b. adjudged, cites Co. 10. James Dsborne's Cale. 133. . 

17. If a Man be obliged in Wiginti Libris, it is a good Obliga⸗ a — 
tion of 2o1. Co. 10, 133. Osborne. 2 — 


23.— Het 84. S. P. beeauſe there is ſome Colour of Likeneſs; but if the Word be no Latin Word. 
to that nothing can be known what is intended it is otherwiſe. 


18. Tf a Man be obliged by a Bill in Engliſh, in Sewreene Pounds, So where the 


which is falſe Engliſh, yet it is a good Bill of 171. Vich, 11 Ja, Words of = 


B. adjudged, cites Co. 10. James Osborne 133, fox the Intent of the try were 
Parties appears. threty two 

_w_ Ponds, four 
Shillings and ſeven Pence, where threty was for thirty, and Ponds for Pounds; upon a Demurrer it wa: 
adjudged for the Plaintiff. Cro. J. 607. Hill. 18 Jac. B. R. Hulbert v. Long. 


19, If a Man obliges himſelf in Quingint. duabus Libris, it is a jon 
ro. C. 416, 
4 


17, S. C 
| Deb 
ar. B. R. between Yownes and Haithwaie adjudged upon a ſpe- Bond tu: 5e 


: clal Verdict, where the Plaintiff declared upon an Obligation of 52 1, the Obligu:- 
and the Defendant pleaded Non eſt F Aer this Obligation and „een 


fl. 9 Car. Rot. 195. a 


for Defen- 


Condition found in hec Verba. Intratur 


; on, for the Inſenſibility of the Word. 2 Lev. 166. Hill. 27 & 28 Car, 2, B. R. Strange v. Green- 


2 Jo. 48. S. C. 


20. If A. be bound to a Sheriff of a County in Quadragenr. libris SALTY 


4 kc. with Condition to appear c. this being a Ball⸗bond, it is not an Fol. 148. 
+ Obligation ol o 1, in as much as the Word gent. refers to Centum, * RES 


and lo it is rather 400 l. than 40 l. and the Condition being Collateral, in Duadra- 
cannot ſhew the Intent of the Parties Paſch. 1651, between + Feilder ginta libris 


and 7vey, adjudged per Curiam, where the Declaration was for 40 I. 4 4 fer 


md upon Oyer demanded a Demurrer, and alter Argument at the [2% 


Bar adzudged for the Plaintiff. Intratur. Paſch. 1650. Rot. 430. Court held 
this to be 


* 89d for Duadringentis, by Reaſon of the Greatneſs of the Sum expreſs'd in the Condition, tho no Mo- 


ST ney w Toy A . 
* . yas raves to be lent upon it; ard per Lord Chancellor, if it had been uvadragernta it had been 


aw for go l. 2 Freem. Rep. 16 Hill. 1676. in Canc. Anon 
Franurumac_ 27, 258. . . adjudged accordingly. . 


1 Sil. 241, 242. S. C ad- 


P e. 


* „ „ * * 
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5 21. Obligation was fhewn in Debt, which was Noderint Kc. Ne: 


T. VI. & J. G. Tenemur F. M. in 201. & uterq noſtr tenet”, and in the 
Pcrcloſe Obligamus nos & quilibet naſtrum & c. without mentioning this 


e * 


8 


Claute, S1gillum meum Appoſui; and becauſe it was Tenemur tor Teneri; 


and Quilibet tor Quemlibet, the Court would adviſe &c. Quære. Br. 
Obligation, pl. 30. cites 8 H. 6. 35. 
A Bond was 22. If an Obligation has incongruous Latin, yet it is good: Contra of a 
ny wt HFiit ; tor a Man may have a new Writ, but act a new Obligation. Br. 
overint . . - 
Obligation, pl. 71. cites 9 H. 7. 16. 


nbẽ,)u e per 
preſens me ö 
T. K. de H. in Perochie W. in Com. Darbie generoſoe Tenerie & firmiter obligarie Ed. D. de M. in S. in 
Com. Not. &c. ad quam quidem ſolutionem bene & fideliter faciend. Obligamns me Hæredes &c. Sigillo 
meo ſigillato dat. tres viginti die Octob. An. Regni Reginæ Domini noſtri Facobie Dei Gratia Angliæ &c. 
Rexe 2 ſuis de Scotie Sexto, de Anglia quadrageſimo Secundo 1608. In Debt brought upon this 
Bond the Defendant demurr'd ; and adjudged for the Plaintiff: For there are tero principal Things to le 
contained in an Obligation. 1. The Parties to it. 2. The Sum in which the Party is bound; and both 
theſe are ſufficiently expreſs'd : And tho' falſe Latin will abate a Writ, becauſe the Party may purchaſe 
a new one, yet it ſhall not deſtroy an Obligation; for he cannot have a new Obligation when he will. 
Per tot. Cur. Yelv. 193. Mich. 8 Jac. B. R. Dod ſon v. Kayes. Brownl. 110. S. C. 


23. A. delivers 20 l. to B. to buy Prunes ; B. makes a Deed to A. ; 61 
Hing the ſaid Delivery and Receipt ; but the ſaid Deed has not ad of Pro- 
miſe, or Teneri or Obligari, tor Payment of the faid Sum; B. dies inteſtate : 
An Action of Debt may be maintained upon this Deed by A. againſt the 
1 of B. It was fo adjudged and affirm'd in Error. Jenk. 195. 

1 
, 24. In Quadraginta /ibis &c. for Libris was held an ill and inſufficient 
Obligation; for Liba ſignifies a Cake, and the Dath does not help it; ſo 
Litris for Libris is ill; and the Attorney was committed to the Fleet tor 
his Knavery. Noy 109. Hill. 3 Jac. Sherret v. Mallet. 

25. Tho the Words of an Obligation are not proper and apt, yet if they 
are ſulhſtantial, tis enough. Arg. Brownl. 121. 11 Jac. in Caſe of Haw- 
kinſon v. Sandilands. 

26. In hu prong centum libris, it was doubted whether it was to be in- 
tended 400 J. or 104 1. and it was adjudged naught. Het 84. Paſch. 4 
Car. C. B. cites it, as adjudged in one Randal's Caſe. 

27. In Debt the Plaintiff declared on a Bond in Triginta & ſex Libris 
ſolvend* &c. and upon Oyer the Words ot the Bond were, Sex triginta Li- 
bris ; and it was held good, and no Variance; for it ſhall be taten as on: 
Word. 2 Salk. 462. Hill. 3 W & M. B. R. Henderſon v. Foſter. 

28. Theſe Words in a Bond, In premid. Vigin. & Anno Regni Car. 2, 
Millimo ſexcent ſeptua' 2 adjudged to be void for Inſenſibility; and 
being inſenſible, ſhall be rejected, the reſt being Senſe without them. 
2 Salk. 462. Paſch. 10 W. 3. B. R. Cromwell v. Grunſden. 

29. In moſt Cafes, where the Gent or Gint, or the Sex or Sept are right, 
the Obligation has been held to be well. 2 Salk. 462. in Caſe of Crom- 
well v. Grunſden, cites Jo. 48. 1 Cro. 416, 418. 2 Cro. 338. 

5 Mod. 281. 430, A Man bound himſelf 7+ Luadrans libris, and the Condition was 

— 2 the for Payment of 20 l. 128. The Court held that the Word (Ouadrans) 

re 172 had been void and inſenſible, if it had ſtood by it ſelf, as in Caſe there had 

SC been 20 Condition, or if the Condition had been Cullateral; but ſince it has 

12 Mod. 193. Relation to the Condition, they would take it to be explain'd by the 

SE de Condition, and to ſignify 40 J. there being ſomewhat like Quatuor or 

Defendant Quadragint in it; and there are Caſes as ftrong and of as odd Words. 2 

was bound in Salk. 462. Paſch. 10 W. z. B. R. Cromwell v. Grunſden. 


a Bail-bond 
in ſuch Sum, it was objected that the Word (Qu drang) was inſenſible; tis true if the Condition had 
been for Payment of Money, ſo that it might explain what was meant in the Bond, it might be good; but 
where the Bond is ſingle, or the Condition is for doing ſome Collateral Act (as in the preſent Caſe 
which doth not explain what Sum is intended in the Bond, there it is void. The Court ſtaid Proceed- 
ings till the Roll was brought in, becauſe it might be well there, and ſaid that tho' the Condition of this 
Bond «vas Collateral, yet the Bond being made according to the Statute, by which it is enacted, That none 
arreſted by Proceſs &c. in which the true Cauſe of Action is not expreſs'd, and for which the O___ 
nt 


— 
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* gant is bailable by Virtue of the Statute 23 H.6. [cap. 10.] ſhall be forc'd to enter into a Bond with 


Sareties for appearing in any Sum exceeding 401. Nou the Condition of this Bond being for appear- 
ing kee. that 2 ex Gin what is intended by the Word (Quadrants) in the Bond, viz. 40 L according 


tothe Statute. 8 Mod. 342, 343- Hill. 11 Geo. 1725. Anon. 


(E) How it may be made. S$7nple Obligation. . 


the Plea i 
. TF A. acknowledges by a Bill obligatory chat he owes to B. 10 l. Roll; 3 
1 to be paid at a Oay after, and by che iame Bill binds himſelf and to this See 


his Heirs in 201. and doth nor ſay ro whom he binds himſelk; yet it is 1 

a good Bill and ſhall be intended to be bound to B. to whom he ac- (k. 
knowledged before the 101. to be due. Mich. 10 Car. B. K. between dee (0) 

| Franklin and others Plaintiffs, and 2rner Oefendant, adzudged up- 4 the 

on a Demurrer. Jntratur Trin. 10 Car. Rot. 949. Pill. 1649. be. „nne, 


tween Know all Hen 


| + 2 Wo &o £8 Vat IP. G. 
adjudged upon Demurrer. 2 E. 4. 22. 5 


(not ſaid to whom) in the Sum of 16 J. and is to be paid to J. S. the Elder's Executors ; for «ohich Pay- 
ment to be made I bind me, my Heirs and Executors, (but ſays not to whom) The Defendant demanded 
Oyer of the Condition, which was (inter alia) if therefore the Defendant ſhall pay fe F, the Elder's Frxe- 
cutors within one Tear after his Death, the Bond ſhall be void]; and upon this the Detendant demurred. And 
upon Argument and Deliberation all the Court reſolved and gave Judgment tor the Plaintiff, who was 
Executor of J. S. 3 Lev. 21, 22. Trin. 33 Car. 2. C. B. Langdon v. Goole. 


2. A Man bound himſelf to another to pay 6 J. the third Day of May 

next, and if he did not pay the 6 I. the ſame Day, he granted by the ſame 

* Deed to pay to him the ſame Day 101. and after he did not pay the 61. the 

ſame Day, by which the Obligee brought Action of 10 l. and recover'd ; 

and ſo the Obligation good tor the greater Sum for Default ot Payment ot 

the leſs Sum. Br. Obligation, pl. 79. cites 26 E. 3. 71. and Fitz. 
Det. 181. 


(E. 2.) How it may be made. J the third Perſon. 


1. 38E. 3. Kat. Hereas divers People are bound in ancther Court out of Debt upon an 


4 ; 7 SY . Obligation, 
I. Cap. 4. the Realm, by Inſtruments or otherwiſe, it is accord- pia. in 


ed that all Penal Bonds in the third Perſon be void, and holden for none. the third 

5 | Perſon, and 
no Mention was that the Parties had put their Seals to it; and therefore by Award the Plaintiff took 
nothing by his Writ quod Nota; for this Statute is that the Obligation in the third Perſon in a Court 
dut of the Realm ſhall be void: But Brooke makes a Quære if it be material that theſe Words Sigil- 
lum appoſuit were wanting Br. Obligation, pl. 8. cites 40. E. 3. 1. And concordat Anno? H. 
7.14. as to the Seal. 

a Obligation made in the third Perſon is 4 enough; for this Statute is that of Bonds made in a Court 
out of the Realm in the third Perſon ſhall be vid. Br. Obligation, pl 51, cites 8 E. 4, z. per tot. Cur. 
— 8. P. per Hawk. Br. Obligation, pl. 65. cites 2 H. 4. 9. So a Gift made by Deed-poll in the 
third Perſon Guod præſens ſcriptum Teſtatur quod A. dedit, traddidit &c. is good enough as it is in an 

Indenture. Br. Obligation, pl. 51. cites 8 E. 4, 5. Brocke ſays, That hence it ſeems that Bonds in 
che third Perſon not made in Courts out of the Realm, are good. Br. Obligation, pl. 65. 

This Statute is to be intended of Bonds taken in other Courts out of the Realm, and ſo it appears by 
h the Preamble of the Act; and it was principally intended of the Courts of Rome; and ſo it appears by 
Juſtice Hankford, in 2 H. 4. in which Courts Bonds were taken in the third Perſon ; wherefore ſuch 
nds made out of the Realm are void; but other Bonds in the third Perſon are reſolved to be good as 
ndentures in the third Perſon, by the Opinion of the whole Court in 8 E. 4. Co. Lit. 230. a. 


i 
: (F ) With 


66 | Obligation. 


See Indorſe- (F) With Condition. [In Reſpect of the Place where 


ment{ A}. 
wrote]. 


xg. gal IJ the Condition be wrote on the back of the Obligation; yet it 


endors'd be- 18 good. 41 E. 3, 10. b. 7 . 4. 11. h. 

fore Sealing and Delivery, thus, The Intent of this Bend is to pay 10 J. for Coſts; it is no good Condition 
Per Hutton ard Harvy what is <vrote after Sealing and Delivery is no Part of the Condition. Het. 13. 
Hill. 4 Car. C. B. Taylor's Cale. 


— 


(G) By what Words an Obligation may be; Joint or 
Several. 


Orig is 1. I F three bind themlelves & eorum * quemliber, either of them may 
(auilibet) be ſued alone. 34 E. 3. Execution 129. 

D. 3 10. b. pl. 2. But two of them only cannot be ſued, but either all ought to be 
80. ſued or one. 34 E. 3. Execution 129, (Quere this). 

* Orig. is 3. Ik two bind themſelves in an Obligation, vel * alterum eorum, 
(alter) this makes the Obligation Joint or Several. 7 D. 4. 6. b. 


Nos tel alte- 


rum noſtrum, _ ought not to be ſued by ſeveral Precipes, but both together, or one of them by one 
Precipe only. D. 310. b. pl. $0. cites Mich. H. 4. 2. 


D. 310. b. 4- It two bind themſelves in an Obligation by theſe Words Obli- | 


pl. 80. gamus nos & quemlibet noſtrum, the Obligation is Joint and Seve 
ral, Dubitatur. 8 P. 6. 35. b. 5 

D. 310 b- 5. Jf two bind themlelves in an Obligation by theſe Words ©t- 

5 - <p. 123- ligamus nos & utrumque noſtrum, the Obligation is Joint and Se 

* veral. 16 E. 2. Annu ty 47. 


—-[t three 


are bound by 


Utrumque noſtrum, it is Joint and Several. Quzre, —D, 19. b. pl. 114.— Dal. 85. pl. 42. S. P.—But if three 


bind themſelves & utrumgue eorum, this is Joint, per Auger; becauſe it is uncertain Who A. and B. 470 
either of them do acknowledge to owe &c, for which Payment they bind themſelves, is Joint and Sever! 
Sid. 189. Paich. 16 Car. 2. B. R. Burden v. Ferrers. 


Brownl. 121. 6. If two bind themſelves in an Obligation by theſe Words. Ob 
2 ligamus nos vel utrumque noſtrum in the Diſjunctive, yet the Obliga 
019: tion is Joint and Several; For the Word vel makes it Several at 


noſt rum in 


Sb Join Election, Palch. 11 Jac. B. B. adjudged upon Demurrer between 


and Several. Haukinſon and Sir James Sandelon, 
310. b. 
pl. 95 faid to have been ſo adjudged. | 
In Solido. Br. Obligation, pl. 84. cites Fitzh. Annuity 47. 
in Caſe of Robinſon v. Walker. woot . 5 a 

S. P. And that it is as good as Quemlibet in Solido. Br. Obligation, pl 86. cites 10 E. 4—— 
S. P. Arg. cites it as ſo held, D. 19. pl. 114. and 39 H. 6. 9. that uterque is as good as Quilibet. 2 Buil 
-0. in Caſe of Yankinſon v. Sandilands. And by Doderidge J. the Joint Delivery of the Bond in 
this Caſe ſhall not make it to be Ae Bond, and not Several, the ſame being Joint and Several by the 
Law ; and the whole Court agreed that the Bond was Joint and Several, and Judgment was given and 
entered for the Plaintiff. Cro. J. 322. 8 C. adjudged. 


7. Ik in a Charter Party the Merchants covenant with the Owners 
in this Manner, (that is to ſay) That the Merchants for themſelves, 
their Executors and Adminiſtrators, and for every of them do ſeverally 


So Obligamus nos & utrumgue noſtrum without the Word 
S. P. 1 Salk. 393. Hill. 1 Anne B. R. 


covenant, Promiſe and grant to and with the Owners to pay for Fraigh 


of the Ship according to the Rate of 120 l. for every Month that the 
Ship ſhall be in the laid Doyage #c. In this Caſe the Covenant 15 


Joint and Several in as much as the ſtibzect Matter is Jomt (chi 7 


+ 
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dy <V ci dd 4 to t% 


me MA 1.7 ab a> bs gate Gut, fan} A e Os nv 


5 


* 


0 
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Obligation. 


is to ſay) the Fraight to be paid by them all, And the faid Words 


(and tor every ot chem) refer to the Mords (do ſeverally covenant) 
and the firſt Mords (that is to ſay) tor themſelves &c.) make it Joint. 
Trin s Car. B. R. between Ln and Harris Plaintiffs, and Cro/7ng 
and others Detendants. Adjudged per Curiam upon Oemurrer. 
Intratur Mich. 7 Car. Rot. 108. 


8. By two, Obligamus nos & anumguengque ugſtrum without more makes 
it Joint and Several. D. 310. b. pl. 80. cites I. 16 E. 2. 

9. Three were bound in a Bond by theſe Words Obligamns nos et © nem- 
diet noſtrum Conjunttim, and it was holden by the Court to be Joint-Bond, 
and not Several; For the Word Quemlibet is expounded by rhe Word 
Conjunctim. 3 Le. 206. Paſch. 30 Eliz. B. R. Wigmore v. Wells. 


"Y At —— - — —— 


(H) Covenant or Obligation] Joint or Several. 


1. T F the Merchants in a Charter Party covenant with the Owners ſe— 
verally, that the one Merchant will pay 3 I. another 31. and ſo ot 
the reſt ; Blit the Mords are Conveniunt ſeparatim, and in the Conclu⸗ 
fion is ſuch Claute, & ad Perlormationem omnium & ſingularum Con- 
ventionum ex Parte prædictorum Mercatorum perimplendarum quilibet 
mercatorum prædictorum ſeparatim obligat ſeipſum prætatis Magiitro & 
Proprietariis in double the Fratght ; In this Caſe the ſatd Cove- 
nant is Several by the Words Conventunt Separatim, and the lait 
Part by which Quiltbet eorum obligat ſeipſum cc. refers to the pre- 
cedent Covenant, where they Conventunt ſeparatim, and {0 1s allo 
Several. 5 Rep. Marrhewſon's Cale, 22. h. adhudged. 


Br. Obliga- 
tion, pl 92. 
cites 13 E ;. 


(AS 
Fo 149. 


1 
dee (G) pl. 


In Covenant 
tac Plaintitt 
declared, 
That the 
Defendant 
and J. S. con- 
de neruit pro 
ſe & Quoli- 
ef orm, 
that they or 
either of Hen 
cbortid lade 
ſar h a \Y! th, 


＋ 40 for the Fraight &c. The Defendant pleaded in Abatement, that the other Covenartor was in full 
Life not named, and prayed Judgment of the Writ. Holt Ch. J. took a Dizer//ty between the Words, 
viz. A. and B. converiunt & Quililet eorum convenit, and . and N. com eniunt pro ſe & quolibet cori; 
For in this firſt Caſe Quilibet eorum convenit expreſsly ſevers the Lien; but (pro quolibet eorum \ 
ſeems to Fo to the Thing to be done, that is, that ey Noth or either of them uo do it: But 


the other Juſtices e contra; and Judgment was, That the Deſendant ſhould anlwer over. 


Hill. 1 Aunæ B. R. Robinſon v. Walker. 


2. Ik in an Indenture there ark chree of the one Part, and two of 


the other Part in which che two covenant jointly and ſeverally to do 


d certain Thing, and the three covenant àlſi jointly and feverally with 
the ſaid two atter the Performance of the ſaid Thing by the rwo to pay 
to the ſaid two a certain Sum for every particular cc. and after follow 

* theſe general Words (that is to ſay) pro vera & reali Pertormatione 


omnium Arttculorum & Agreamentorum predictorum alternatim 


utraque Partium prædictarum obligavit ſe Heredes, Erccutorcs, 
= Adminiſtratores & Aſſignatos ſugs in & ſubrer Pœnalitatem ſexag inta 


= Librarum Sterlingorum. The Queſtion was, whether in an Action 


5 
) 
2 


of Debt upon this laſt Clauſe for the 601. the Action might be 
brought againſt one of the ſaid three only, that 1s to ſay, whether it 
be Joint and Several as well as the Covenant is. Tr. 1652, Judg⸗ 
ment was given againſt the ]Zzlainciff, ſcilicet, That this Covenant 


4 
5 


7 
* 


was Joint and not Several (againſt my Opimon) by the other three 
Judges. But Diverſe of the Judges and Serjeants at the Table at 
Serjeant's Jun in Fleetfireet upon the putting of the Caſe to them 


© were of my |Opinion. Trin. 1657. Rot. 522. 
* 3. Ik an Obligation be written in the Name of two Joint and Seve- 
ral, and they ſeverally deliver the Obligation at ſeveral Times and Places, 


; pet this is Joint and Several. 8 1), 6. 31, 


ls 


See Croft / Harris. 


Q 4 


. 
Pa 
a " 
* 


3 


I Salk. 393 


cue are 

bound Jointly 
and Severally 
in a Bond, 
one executes 


4 fir ff of May, the other tle fr of July; This is a Joint Bond. Lat 61 Ars. Eill 22 in Cafe 
xx the Bifl. op of Norwich v. En al 4 ge N Jac. in Cate of 


58 Obligation. 


— 


. If a Man covenants with ten, and with each of them to make the Ses 


4 | 
Banks in D. and does not do it, by which the Land of two of the ten is ſu. 
rounded, the two may have an Action ot Covenant withour the others ; per 


Cur. Br. Jointenants, pl. 72. cites 6 E. 2. | 

5. Where three are bound by Obligation zcintly and ſeverally, and each 
in toto, the Obligee ſhall rot have an At ion againſt two alone, but again 
all three or againſt every one by himfelt. Br. Jointenants, pl. 1. cite, 
27 H. 8. 6. 

4 A. bound in a Bond to B. and C. ſolvendum the one Moiety to B. and 
the other Moiety to C. tis a ſeveral Obligation, and the Releaſe of one 
ſhall not prejudice the other, and yet by the Premiſſes it was a joint 
Contract; per Brown. J. Mo. 64. Trin. 6 Eliz. Anon. 

M.z1 & 22 +», Bond to 2 for 200 I. to pay 1001. to one and the other 1001. to the 


Eu, CB. it other; one Obligee dies; Quere if the Whole ſurvives. D. 350, pl. 20 


was reſolv'd 


per (Cur. that Paſch. 18 Eliz. 


the 2001. 
ſurvives, and that thoſe Words, viz. 1001. to one and 100 l. to the other are void Words. D. 3 50 


Marg. pl. 20. 


Ow. 122. 8. Debt was brought upon aBill for zol. which was thus, viz. Memorandum, 
r that I Wm. F. have received of T. B. 40 l. to the Uſe of F. N and M. his 
Refoljca Wife, equally to be divided between them; which ſaid Sum I acknowlege t1 
that they have received to the Uſes aforeſaid, and the ſame to re- deliver at ſuch Time 
ſhould be di- as ſhall be thought moſt for the Profit and Commodity of the ſaid F. N. and 
vided Devts, A. his Wife. J. N. died Inteſtate, and R. N. took Adminiſtration to 
cb Words J. N. and brought Debt againſt W. S. for 20 J. and agreed per Walmſley, 
equally to be Glanvill and Kingſmill J. that this is a Debt due to J. N. and M. his 
arvided &. Wife. And per tot. Cur. If it be a Debt, it is a divided Debt and not 
joint; For there Glanvill faid, that there may be ſeveral Bills to ſeveral 
Men, of ſeveral Sums, viz. 20 l. to one and 201. to another in one Deed. 
Ex Libro, Mr. Andrews, D. 350. Marg. pl. 20. Mich. 41 & 42 Elis. 
Rot. 2504. Shaw v. Sherwood. 
Sid. 420. 9. It three are nam d in a Bond, and but one only ſeals, the Bond is 
S. C. (but ſingle. 1 Saund. 291. Trin. 21 Car. 2. B. R. Cabel v. Vaughan. 


nat S. P.) b 
Name of Chappel v. Vaughan. 


10. Action of Covenant was brought by the Herald Painters, & pro quo- 
libet & fingulis eorum, that they ſhould bring their Work to ſuch a Place, 
and thar there ſuch Work ſhall be done &c. And becauſe one of the Co- 
venantors did not bring his Work to the Place aforeſaid, there to be 


worked, the others brought this Action &c. and the Action was adjudged | 
to be well brought; for the Action is founded upon the Work not be- 


ing brought to the Place appointed for it; and in this Part the Covenant 


is joint, and the Intereſt joint. Skin. 401. Mich. 5 W. & M. B. R. 


Saunders and Johnſon. 
11. In Indentures of Apprenticeſhip, the Father covenants to pay the 


Ap A way ene the Son covenants to account for his Maſter's Goods, 
4 in the Concluſion Father and Son each bind themſelves for the true 
Performance of all Covenants and Agreements therein. Per Cur. The End 
of binding the Father was to anſwer Wrongs done by the Son ; and he 
muſt anſwer for any; and the Covenant that each did bind himſelf &c. 
muſt be ſo where the Son is bound to perform the Thing for which the 
Covenant was made, and this Clauſe is uſually inſerted, That the Coven- 
ants may be taken diſtributively, viz. That each of the Covenantors 
ſhould perform his Part, and this makes the Covenant of the Son bind 
the Father, who covenanted for him as well as for himſelf. 8 Mod. 190. 
Mich. 10 Geo. 2. 1724. Whitley v. Loftus. 


(I) What 


e 3 * 
; „ 933 


DN 
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Obligation. 


— (I) Vat ſhall be ſaid an] Obligation. 


. a Man] obliges himſelf in a Statute Merchant acknowledg- Co E. 461. 
g pt the Mayor of Lincoln, if the Statute has nor che Seal S. C. adjour- 


t of the King annexed t0 It, by which it cannot be a Statute to be ere- 16;a 544 
$ cuted according to the Statute De Mercatoribus, yet it ſhall be an adjudged 
Obligation, upon which the Obligor may be charged in an Action of that ev: 
id Debt; For tho' it was intended to be a Statute and ſo a Record, 3 . 
ne pet tnaſmuch as it cannot take Effect, it ſhall be an Obligation in on it as up- 
nt - as much as he has ſeal'd it, and acknowledged it to be His Deed. on a Bond. 
B. between cue and Haliuurth adjudged, upon which ug * 
ne 5 ment, a Writ of Error was brought in B. R. Y. 38. El. B. K. afterwards 
and there held accordingly. the Judg- 
n ment was re- 
” verſed; and held, that it cannot be ſued as a Bond, becauſe it wants Delivery. Mo. 405. T rin. 57 
50 Elis. S. C. by Name of Aſcue v. Holingworth. 
ry 
1s b . . . 
1 (K) Mio ſhall be hound by Obligation without naming. Se Pan 
me 1 (. a. 23) 
* t. HE Executors of the Obligor ſhall be bound by the Obliga- Br. Obliga- 
to tion, without naming * 45 E. 3. 17. a“ 
„ 2. So the Ordinary ſhall be bound if he adminiſters, #45 E. 3. 1). F gig, 
118 g : tion, pl 15. 
lot — — — einne 
ral 33 „ 
d. (L) hat amounts to an Obligation or Bill obligatory. 
. I. LL Words which prove by Specialty, that the Maker is Debtor 
5 oY 1 \ 8 another, amount to a ſufficient Obligation. D. 23. pl. 143. 
5 ran, 29 K 8. © 


2. Any Words, by which the Intention of the Party may appear, are 

ſufficient to make the Condition of an Obligation; becauſe it the Words, 

tho” they are proper, ſhall be conſtrued void, and not a Condition, then 

10 in ſeveral Cafes the Obligation ſhall be ſingle and of force againſt the De- 


ce, fendant, tho' he has perform'd the Condition of it according to the In- 
o. tent of the Parties; and the Condition being for the Benefit of Defendant 
be - hall be conſtru'd tavourably for his Advantage. Sand. 66. Paſch. 19 Car. 
ed 3 2. Butler v. Wigg 

de. 3- A Man declar'd in Debt upon Tally of the Defendant ſea/d, & non 
int g * becauſe it was not Specialty. Br. Obligation, pl. 67. cites 
R. 4 F. z. 

; + Debt upon Tally againſt Executors, which Zally was ſeaPd and Writ, 
he and the Teſtator had granted to pay 20 l. at 2 Days, and wo Score hes were 
ds, = pon the Tally, each for 101. Per Skrene, the Writing may eaſily be waſh'd 
re dut by Water or the like; and after it was agreed that the Plaintiff 1hall 
* be barr'd. Br. Obligation, pl. 80. cites 12 H. 4. 23. 
he 5. Ioweto A. B. 201. to be paid in Watches, Action muſt be brought for 
c. the Money and not for the Watches; For it is not certain how many 
he A arches. And. 11). Hill. 26 Eliz. Anon. 

. 6 A Bill ſealed was, viz. Memorandum, That I have agreed to pay to 
_ K. F. 20/. Exception was taken, becauſe the Words of the Contract are 
* zu the Preter Tenſe, but the Plaintiff had Judgment notwithſtanding. 


90 4 Le. 25, 26. pl. 32. Trin. 26 Eliz. B. R. Bedow's Caſe. 
. 7. A Bill was made in theſe Words, Be it known &c. that I owe to P. In Debt 
£14. to be paid at the Feaſts Ec. together with 6 l. which I owe him upon brought by 
6. ils and Reckonings, ſubſcribed with my Hand. P. brought Debt for 20 1. F. forthe 
bat and adjudged againſt him, becauſe the Bill does not make him Debror for 14 l. Judg- 


ment was 
more 
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60 Obligation. 


gow for more than 14 J. and the Words (together with 61. which I owe by Bills 


im. And = Os 24 — h n : 
Apes Reeve &c.) is only an Explanation ot the precedent Debt, and an Aflent to pay 


b-onght, it it at a Time certain. Whereupon P. brougat Debt atterwards for the 
was inſiſted 14 J. Mo. 537, pl. 702. Trin. 36. Eliz. Parry v. Wood ward. 


that this was 

Debt of 20 J. and not of 14 J. and therefore he ought to have counted accordingly, and at leaſt he 
gucht to have counted upon the Bill as it is. But all the Judges and Barons reſolv'd that it was good 
enough for there is 141. due upon this Bill, and that which comes after the Solvendum is void in 
like Manner as that which comes after an Habendum. Cro. E. 537. Mich. 38 & 39 Eliz. in Cam. 
gcacc. Woodward v. Parry. | 


Vide (1) 8. A. B. and C. were bound to J. S. in 400 I. by ſich Words, viz. Obliga- 
pl. 1. ad in ,qus nos ad ſolutionem predittam & ji defecerimus de Solutione prediffa tunc 
* currat ſuper nos, & ©nemlibet noſtrum pana Statuti Stapul. J. S. brought 
N Debt againſt A. only. The Detendanr pleaded that it was intended to be 
only a Statute, and becauſe it was not ſealed in ſuch a Manner as it ought 
to be, with a Seal of two Parts, it was void as a Statute, and theretore 
ought not to be ſued as an Obligation. Adjudged and affirm'd in Error 
by all the Juſtices, that Debt was well brought upon it as upon an Obli. 
gation, becaule it never had any Effect as a Statute. Cro. E. 494. Mich. 
38 & 39 Eliz. 544. & Hill. 39 Eliz. B. R. Aſcue v. Hollingworth. 
Cros 58. S C 9. I A. B. do bind myſelf to C. to pay to him all ſuch Monies as D. owes 
by Name of þ;,y in Witneſs whereof &c. and in the End of the Bill underneath was 


9 written, that D. owed C. 40 J. and C. averr'd in his Declaration, that 


But there A. B. owed C. 40 J. and judgment pro Quer. Cro. E. 561. Paſch. 39 
the Words Eliz. B. R. Morgan v. Johnſon. 


are, Be it 

Den ac. That I A. B. do acknowledge my ſelf to be indebted to C. for all ſuch Sums of Money as D. my Brecther 
in Lav, did owe the ſaid C A. and avers in facto, That D. then owed unto him 451. &c. Walmſly and Kingſ- 
mill held it to be a good Bill, and the Action well grounded thereupon, with this Averment; for it is 
thereby reduced to a Certainty ; and although it be uncertain in the Words of the Bill, yet when it 
may be reduced to a Certainty, it is well ; pip But Anderſon and Glanvil e contra, becauſe it ought 
to be certain what and to whom he owed it: And here to ſay that he owed that which his Brother in 
T.aw owed is void; for he cannot be indebted for his Brother's Debts ; for the Debts of D. are not 
thereby diſcharged notwithſtanding. Bur Walmſley ſaid, That the Words Tantamount, that he is in- 
debted in ſuch a Sum, as his Brother in Law owed, and yet thereby the Debt of his Brother is not 
determined. And the like Caſe was adjudged in this Court, Paſch. 29 Eliz. Wherefore, &c. 
Adjurnatur. 


10. Debt upon a Bill, which was, Memorandum, That I A. B. do ac- 

knowledge myſelf to owe, and do promiſe to pay to M. the Sum of 101. at any 

Time after the Feaſt of St. Bartholomew, whenſoever he ſhall require the ſam, 

if M. ſhall be then in Life For the Payment whereof I bind my ſelf, my © 

Heirs, Executors and Adminiſtrators to C. by theſe Preſents Sc. In ther 3 2 

Sc. And it was thereupon demurred, and adjudged for the Plaintiff; © 

and that it was a good Bill to M. by the Words in the firſt Part of the 

Bill, and the Words which oblige him to C. in the laſt Part of the Bill, 

= Obli are void. Cro. E. 886. Hill. 44 Eliz. Hardman v. F J 
ol. 63. xc 11. It the Words of a Bill be, I ball pay to B. 10/. it is a good Ground 

22 E. 4 22. for an Action of Debt. Went. Off. Executor. 116. 1 
The Court 12. A. by Writing impowered B. to collel} and receive his Money and 
inclined that Rents, and promiſed to allow him 100 J. a Near for his Pains, and in Default 

it was a ſuf- of Payment, that B. ſhould detain the ſame; and this was in the Words fol- 
_ _ wing, viz. I do direct and appoint B. to take and receive to his own L 

dere what 100 J. of lawful Money of England, out of the frſt Money which he ſhall re 

* ment. ceive of mine. It was argued, that it cannot be an Obligation; for that it 

mb. 87. was only a bare Letter of Attorney and an Authority, and no more; to! 

P 1 1 4 there were no Words to oblige A. or which can make a Warranty: And 

bY Name of therefore if the Money was not received, the Party to whom the Note 

Throgmor- was given could not reſort back to him who made it. Bur it was an- 

ton v. the ſwer'd, That when one is indebted to another by ſimple Contract, which 

8 is acknowledged by Deed, an Action of Debt will lie againſt his Execu- 


Obligation, eſpecially where the Debt is conteſs'd ; and that there are 
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tor; For any Thing which is under Hand and Seal will amount to aa 
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Obligation. 
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Words in this Decd to ſhew what Money, was due, and that makes it a 


Bond: B. had judgment, but the Judgment was revers'd on Error 

brought, but for another Reaſon, viz. becauſe it was brought for three 

Quarters Salary, whereas the Agreement or Contract was intire. 3 Mod. 
153. Hill. 3 Jac. 2. B. R. Plymouth (Counteſs) v. Throgmorton. 

13. An Action of Debt on Bond; upon Oyer craved, it appeared to be 
thus, T. M. this is to authoriſe you to {ie end fell ſo much as will ſatisfy a 
Debt of 9 l. 16 5s. 6 d. which I do acknowledge to owe to you 7. M. and to 
return the Overplus, and this ſhall be your Diſcharge tor ſo doing &c. 

After a Verdict for the Plaintiff, twas moved in Arreſt of Judgmenr, that 
* tho” this ſeems to be an r „ n of a Debt, yet tis but an Au- 
thority. 42 E. 3.9. Per Holt Ch. J. If a Man by Writing under his 
Hand and Seal acknowledge himſelf to be indebted to J. S. in 1000 1. that is 
an Obligation. By the whole Court Judgment for the Plaintiff. Holt's 
Rep. 207. Paſch. 8 Annz. Mawgride v. Saull. 


11 Mod. 
218. S. C. 
by the Name 
of Sawyer v. 
Mawgridge, 
and Holt and 
Powell held 
that the 
Word 

Oblige is not 
* the s 
Powis held, 
that the 


Words, viz. I do hereby acknowledge to &c. were by Way of Parentheſis; which Holt oppoſed. 


Judgment for the Plaintitt, 


— 1 * 3 . * 


(M) Vid. In Regard of the JYordr being Inſenſible, &c. 
I. Bligation was by A. to B. that the Obligee fborld receive 5 J. by 
O the Hands of F.S. This as to the receiving it by the Hands ot 
S. or its being to be paid by the Hands of J. S. is void, and A. the 
bligor ſhall pay it preſently. Vide Br. Obligation, pl. 56. cites 20 E. 4. 17. 
2. Know Sc. That I A. B. am bound to C. D. in the Sum of He. for the 
Payment of which Sum I give full Power and Authority to the ſaid D. to 
keep the ſaid Sum on the Profits of the Bailiwick of E. from Year to Year, un- 
til the ſame be paid. Per Cur. The Plaintiff may bring his Action, or levy 
the Debt, according to the Clauſe atoreſaid. 4 Le. 208. Trin. 30 Eliz. 
B. R. Goote v. Winkfield. 
3. In Debt for 101. the Plaintiff declared, That the Defendant Con- 
ceſſit ſe reneri per ſeriptum ſuum Obligatorium &c. the Words of the 


Deed were, I do acknowledge to Edward Watſon by me twenty Pounds upon 
Demand for doing the Work in my Garden. Upon a Demurrer to the De- 


= claration, this was adjudged a good Bond. Vent. 238. Hill. 24 & 25 
Car. 2. B. R. Watſon v. Snaed. 


4. Debt on Bond conditioned, that if the Obligee ſball pay a0 l. in Man- 
ner and Form following, viz. 51. upon four ſeveral Days therein named, but 
1 if Default ſhall be made in any of the Payments, then the ſaid Obligation ſhall 

e void, or otherwiſe to ſtand in full Force and Virtue. The Detendanr 


2 pleaded that Tali die, &c. non ſolvit 51. &c. and upon this the Plaintiff 


= demurr'd. It was argued that the firſt Part of the Condition is good, 


= which is to pay the Money, and the other is Surpluſage void and inſen- 
& ſible; bur it it be not void, it may be good by tranſpoſing thus, viz. If 
= he do pay, then the Obligation ſhall be word ; if Default ſhall be made in 


© Payment, then it thall be good. The Court were all of Opinion, that 


= Judgment ſhould be given for the Plaintiff; and the Ch. J. ſaid he doubt- 


ed whether the Caſe of 39 H. 6. 10. [which ſee at (N). pl. 1.] was Law. 
2. Mod. 285. Hill. 29 & zo Car. 2. C. B. Wells v. Wright. 

An Obligation to John Garnes the Elder was thus, viz. Know all 
Aten that I P. G. do ſtand bound (but ſays not to whom) in the Sum of 
© 167. and is to be paid to F.G (the Obligee) the Elder's Executors ; for 
which Payment to be made I bind me, my Heirs and Executors, (but ſays not 
to whom). The Condition likewiſe was long and ſenſeleſs in divers Re- 


© citals, and Inter alia recited a Deviſe of 8 l. by a Stranger, to be paid to John 


i4 5 Garnes the Elder, within one Year after his Death, If therefore the ſaid 
wb P. G. (the Detendanr ) ſpall pay to F. G. the Elder's Exccutors within one 


Tear 


Vide (D.) 


Vide ( E) pl. 
. Marg. 


S. C. 
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* 
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62 Obligation. 

Year after his Death, the Bond ſhall be void. Upon Demurrer, it was held 
by ſome that the M ords [ John Garnes the Elder's Executors] ſhould be 
disjoined, and read thus, viz. (F. G. the Elder his Executors) and ſhould 
be taken [as if the Words were | J. G. the Elder and his Executor s. Others 
held thar the Words (the Elder's Executors) ſhould be wholly rejeFed as 
void, and then the Words ſhall be read (to be paid to Fohn Garnes only ;) 
tor he cannot have Executors in his Life, according to Cro, J. 358. 
Goodman v. Knight where the inſenſible Words in an Obligation 
are rejected as void, and the Covenant read in the ſenſible Words only; 
and Judgment was given for the Plaintiff Per tot. Cur. 3 Lev. 21, 22, 
Irin. 33 Car. 2. C. B. Langdon v. Goole: 

6. The Sum in the Obligation was expreſs'd by inſenſible Words, viz. 
in Premid. Vigint. which being inſenſible were rejected, the reſt being ſen- 


ſible without them, or at leait made fo, by being explained by the Con- 
dition. 2 Salk. 462, Paſch. 10 W. 3z. B. R. Cromwell v. Grunſden. 


6—— — 


* 


— * — — —_ 


lM. ** Ai. * 
— 


(N) Void. By Reaſon of Miſtake in the Words. 


I, Ebt. The Obligee was bound in 1091. upon Condition that if he 


0.6 . did Not pay to theObligee 60 l. that the Obligation ſhould be void &c. 


Paſch. 19 And in Debt he ſaid that he did not pay the 601. Fudgment i Attio , and a 
Car. 2. in good Plea per Littleton. And Priſot faid that this Caſe was adjudged in 
Caſe of But- his Time, Quod nota, Becauſe the Words were as above, and yet the 


=y Wies Intent was contrary, viz. that if the Obligor pays 60 l. that the Obligation 


Carth 159. ſhall be void, and otherwiſe ſhall be in full Force, Br. Obligation, pl. 
Per Bride 42. Cites 39 H. 6. 10. 
man ry. 


who ſaid it ſhould have been I he did, but we ought to judge according to the Purport of the Words 
Parolx font Plea ; and puts Lord Hobart's Diſtinction, That tis a legal Intent we muft go by, and not 
a mental 5. C. cited 1 Sid. 106. Hill. 14 & 15 Car. 2.B.R. *in Caſe of Uernon v. Jttop. But there, 
104. it was adjudged contra; the Obligation being, That if the Defendant pay the Plaintiff 2 4. per Week 
till the full Sum of 7 J. 10 5. be paid, viz. on every Saturday; and if be fail of Payment at any one ay, that 
then the Bond to be void &C. e Defendant pleaded that he did not pay at ſuch Day; upon which the 
Plaintiff demurr'd, and after Adviſement ſeveral Terms, it was adjudged that the Obligation was ſingle, 
and the Condition repugnant and void. f 1 Lev. 77. S. C. accordingly. Raym. 68. S. C. according- 
ly.——Vide(M) Wells v. Wrights. P. For when the Condition recites a Debt (as in this Cale 
it did) and after lays an Obligation not to pay it, tis in that repugnant, 2 Salk. 463. Mich. / Anne. B. R 
Wells v. Treguſan. 


Br. 2 Debt. The Obligation was Noverint univerſi &c. J. S. teneri & 
no F Obligari W. in 10 1. Solvendum eidem F. where it ſhould be eidem W. and 
T4. Soe. the Plaintiff counted Solvendum &c. and did not ſay to whom; and per 


Iven- | 
a * old, Cur. he /oall ſay Solvendum to N. notwithſtanding the Default in rhe Obli- 


and it ſhall pation ; For the Obligation is good without any Solvendum, or Day ot Pay- 


be intended ment, and the Solvendum to J. is Surpluſage, and does not make the 


3 Obligation void. Br. Obligation, pl. 47. cites 4 E. 4. 29. 


oll. R. 58. 
cites 4 E. 4. 
Br. Obliga- 3 If I am bound to J. N. in 101. Solvendum to me, this Solvendum is 
tion, pl. 58. void, and the Obligation good and payable immediately. Br. Conditions, 


2 J er pl. 172. cites 21 E. 4. 36. per Vaviſor. 


ſhall take a ; ; 
Effect by the Premiſſes, and the Solvendum ſhall be void. per Glin. Ch. J. 2 Sid. 70. Paſch. 1655 


B. R. in Caſe of Anſty v. Brian. For the Plaintiff may declare on a Solvendum to himſelf. Finch. 
Max 13. b. C. 141. d. cites 4 E. 4. 29. 4 Le. 248. Arg. cites 4 E. 4. 29 b. 


4. And if Obligation be Solvendum in Craſtino de Domeſday, it is 


the like, per Brian. Br. Obligation, pl. 58. cites 21 E. 4. 36. = 
e 
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7 Obligation. 3 63 
5. The Condition was, Whereas the above Bounden &c. ſhall and 
will &c. inſtead of 1/——This is a void Candition, the fame being al- 
together inſenſible and not compulſory as it ought to be, and ſo the Obli- 
cog ſingle and without Condition. 2 Bulf. 133. Mich. 11 Jac. Mar- 

r v. Croſs. 
"& Obligation concludes, that the Condition of the Obligation ſhall 2 Saund. 78. 
be void, where it ſhould be che * omitting 1 good. S. &—Mod. 
. y. 


Sid. 456. Paſch. 22 Car. 2. B. R. Maleverer v. Haw *. I 
8 


— 


2 Keb. 625. 8. C 


a bs 1 


(O) Void. In reſpect of Omi ſſſont of Words. See (E) 


1. Man was bound in Writing to deliver 20 Duarters of Corn to the In Articles 
Plaintiff ſ&ch 4 Day, to the Performance of which he bound him between A 
{ef in 100 6. and did not ſay to whom, and yet well, per Cur. For it ſhall 2 — 4 
be intended to the Plaintiſf; but, per Littleton, the Count ought to be that — * 


he bound himſelf to the Plaintiff by theſe Words &c. rehear/ing the Words of (without 
the Deed. Br. Obligation, pl. 46. cites 2 E. 4. 20. laying to 
* 


om) in 


' 2001. to be forfeited wpon due Proof of any Part of theſe Articles on either Side, but did not ſay upon due 


Proof of the Breach of the Articles, yet made good by Conſtruction. Lutw. 441. Mich. 1 Jac. 2. Watts 
v. Pitt. 


2. Debt upon Indenture of Covenants, made by H. Abbatem beate Ma- 
rie de W. and in the End it was, ad quas Conventiones perimplendas H. 
Abbas de W. Obligat ſe &c. in 101. and did not ſay predictus H. Abbas, 
and yet well; For it ſhall be intended the ſame Abbat who was named be- 


fore; quod nota. Br. Obligation, pl. 52. cites r1 E. 4. 2. 


3. Ad quam Gx. Obligo me per Preſentes Dat. &c. and ſays not Sigillb meo See Fait (H) 


1 ay nor in ciijus; yet it a Seal be put, the Obligation is good; Per P!- N, and 
* 2 


uſtices. D. 19. pl. 113. Trin. 28. H. 8. Anon. 3 
8. P. Dal. t. 
PI. 4. cites S. C. — Cited — Portman I. to have beer; lately ruled, and ſays that the Words 
Teneri & ſirmiter Obligari may be ſupplied by Words purporting the ſame. D. 22 b. pl. 140. 


4 The Obligor's ſubſcribing his Name to the Bond is ſufficient, not- 2 Rep. 5. ac 


7 . | withſtanding that his Chriſtian Name is blatted or left blank in the Bond. 
Cro. J. 261. Mich. 8 Jac. B. R. Dobſon v. Keys. 


5. If a Man binds his Heirs to pay a Sum of Money (and does not bind For no Man 
himſelf), this is void. Arg. Show. 379. Paſch. 4 W. & M. cites Hob. can charge 


130. vy. Frith. ag = =o 


himſelf, and therefore beginning with himſelf. Hob. 13a Trin. 12 Jac. Oats v. Frith. 


6. If J. S. be bound in... Libris, (with a Blank or Space) and not 


ſhewing in how much, it is not good. Per tot. Cur. Quod Nora. Yelv. 
225. in Caſe of Logging v. Titherton. 


7. Where the Heires were mentioned only in the Condition, and not in 


X the Obligation, the Court would not intend a real Lien g__ the Heir 
'Þ ? 


thoꝰ he be bound by the Obligation of his Anceftor unleſs he be expreſſ- 
ly named; tho' otherwiſe of an Executor who has Effects; and therefore 


udgment was arreſted. 2 Saund. 136. Trin. 22 Car. 2. Barber v. 
OX, 


(P) Where 


Obligation. 


(P) Where the Obligations are joint or ſeveral, or both, 
Rules, Pleadings Sc. 


[. Here 2 are bound each in the Whole; and are impleaded upon it 

upon Joint Præcipe, and the one appears, he thall not be com- 
pelled to anſwer without his Companion; Contra if he had impleaded 
them by ſeveral Præcipes. Br. Dette. pl. 197. cites 48. E. 3. 1. 

2. Debt upon an Obligation againſt N. who faid that he and a Feme 
were bound Er uterque in ſolid” ; The Defendant ſaid, that the Feme took to Ba- 
ran E. to whom E. the Plaintiff has releaſed all Actions by the Deed which 
he ſhewed, Judgment &c. and the Plaintiff ſaid, that at the Time of the 
making the Obligation, the Feme was Covert of W. ſo he can never have 
Action againſt her Judgment &c. and the Opinion of the Court was, that 
it is no Bar. So of an Obligation made by J. and a Monk, and the 
Plaintiff releaſes to the Monk. Br. Dette, pl. 73. cites 14 H. 4. 29. 

3. In Debt upon an Obligation the Defendant pleaded to the Writ, hat 
FJ. H. was bound with him not nam &c. and the Plaintiff faid that F. 5. 
was within Age &c. the Defendant was compelled to anſwer alone. Br. 
Dette. pl. 75. cites 14 H. 4. 32. 

4. In Debt upon a Bond again/? A. it is a good Plea to the Writ, that 
he and N. were Foint Obligors, without any traverſe that he was obliged 
alone. Br. Brief, pl. 119. cites 22 H. 6. 4. 

5. H in Debt againſt a Prior, to ſay that he and the Covent made the Bond 
without any Traverſe. But Brook lays, it ſeems that if it was in Bar, as 
it is to the Writ, he ought to traverſe it, Br. Ibid. 

6. In Aſſiſe. Where a Man zs bound to two, the one dies, the other brings 
Action, and he declares that the other is dead; this is ſufhcient, tho' he 
does not ſay before the Writ purchaſed ; For it it be otherwiſe the Detendant 
may allege it; per Newton. Br. Count, pl. 38. cites 22 H. 6. 11. 

7. In Debt againſt J. N. upon a Bond, and he demanded Oyer of it, and 
had it, in which were two other Obligors ; by which he demanded Fudgment 
of the Count, becauſe it was a Joint Bond, and the others were not named, 
& non Allocatur ; by which he ſaid that it appeared by the Bond, that the 
other two are bound who are not named, Judgment of the Writ, & non 


Allocatur; For this is no Form of pleading, but ſhall ſay in fat, that he 


S.P. And this 
was pleaded 
in Abate- 
ment of the 
Writ after 
they were 
outlawed, 


and the other two made the Bond, à ho are alive not named, Judgment of the 
Writ ; Quod Nota. Br. Briet, pl. 26. cites 28 H. 6. 3. 

8. Where there are two Joint Obligors, and the Obligee gives à longer 
Day of Payment to one of them, and in the mean Time ſues the other, a 
7 ＋ may be * by that other; For it is for the ſame Debt, and 
if the one had paid all, or if the Obligee had agreed to accept the Mo- 
ney trom one who is indebted to one of the Obligors, the other Joint 
Debtor ſhall have Advantage thereot ; Per the Ld Chancellor. Br. Conſci- 
ence, pl. 3. cites 9 E. 4. 41. 

9. It three are bound & quilibet in toto, and one is impleaded for the 
Debt, and the Plaintiff recovers, and after impleads another of them, the 
firſt Recovery is no Bar; for it is no Satisfaction; contrary it the Plain- 
tiff takes Execution by the Recovery; note the Diverſity. Br. Jointe- 
nants, pl. 31. cites 4 H. J. 8. 

Io. If four are bound by Obligation jointly, & uterque eorum per ſe, 
the Obligee may charge any of them by themſelves ſeverally ; butt if he im 
pleads two of them they may abate the Writ; For it he will charge any 
of them jointly, he ought to charge all the four. Br. Obligation, pl. 
94. Cites 10 H. Y. 16. 


and had ſued Charter of Pardon and Scire Facias upon it, and there pleaded this upon the firſt O:1- 
ginal. Br, Dette, pl. 69. cites 12 H. 4. 21. 


41. 


WD 


Obligation. 65 


11. J. S. Mafter of the Fraternity of D. and his Cenfreres grant 10 J. Au- 
wuity to A. Solvendum Ec. In cujus rei Teſtimonium, J. F. the Mafter, and 
Contreres put their common Seal, and the ſaid F. F. Sigulinm ſaum appoſurt Ec. 
A. ſhall have Action againſt the Corporation only; For tho' the Matter 
might charge himſelf alone, by reaſon of his 2 Capacities, yet this does not 
charge him alone, becauſe all are the Words of the Corporation, and n9 
ſeveral Words by him only; and where the Words are joint, the ſeveral 
Sealing will not make an Obligation ſeveral. Br. Faits, pl. 106. cites 10 
H. 5. 16. pl. 15. 

12. Sigillo ſuo ſigillat. may be reterr'd to both their Seals, and both may 
uſe one Seal. Cro. E. 247. Mich. 33 & 34 Eliz. C. B. Bretton v. Bolton. 

13. An Obligation was entered into by three to J. S. which tho' it was Sid. 420. 8. 
in the Nature of a Statute Staple, yet tor Want of being ſealed with a ary that it 
Seal of two Parts, was ſued as an Obligation againſt one only. It was ob- sen, 3 
jected, that tho' it be an Obligation, yet it being jointly entered into by be for the 
three, therefore one cannot be ſued without the other. But it was fe- Plaintiff, and 
ſolved and affirmed in Error that Debt lay upon it, and that the Decla- rn the De- 
ration againſt one of the Obligors only was good enough, altho* the Words g ng 
of the Obligation are joint; becauſe it does not appear that the other two fhall come of 
did ever ſeal it, or that they are alive, which ought to be ſhewn by the Defen- the other 
dant, if he will have the Advantage; For otherwiſe rhe Court will not Argh e 
intend it. Cro. E. 494. Mich. 38 & 39 Eliz. and Hill. 39 Eliz. B. R. FOE 
Aſcue v. Holling worth. dts cha 

Bond, who is 
not named in the Writ. Trin 21 Car. 2. B. R. Chappel v. Vaughan At another Day it was ad- 
judged for the Plaintiff ; but Defendant might have pleaded his Special Matter in Abatement, Ibid. 


— 


14. If two are bound ſeverally and joir.tly ro me, and I ſue them 

jointly, I may have a Captas againſt them both, and the Death or Liſcupe 
of one ſhall not diſcharze the other; Bur I cannot have a Cptas againſt one 
and another Sort of Execution againſt the other; hecauſe tho' they are two ſe- 
veral Perſons, yet they make but one Debtor when I ſue them jointly. 
Bur if I ſve them ſeverally, I may ſever them in their Kinds of Execution ; 
For tho the Obligation be bur one, yer the Originals, the Suits, Pleadings, 
ns, and Executions are ſo divers as if they were upon ſeveral Ob- 
igations; but yet ſo as if a very Satisfaction be had of one, or againſt the 
Sheriff on an Eſcape of one, the reſt may be relieved on an Audita Que- 
rela, Hob, 59. in Caſe of Foſter v. Jackſon. 

15. Debt tor 91. 125. 8 d. upon a Bill obligatory, dated 1it. May 8 
Jac. ſolvend 1ſt. November following: The Detendant demands Oyer ot 
the Bill, which is entered in hæc Verba; Be it known that 7 VH. C. 4 
acknowledge my ſelf to owe, and to be indebted to F. F. and M. S. in the Sum 
of 911. 125. 8d. to be paid the firſt of November follywing ; For which Pay- 
ment to be made, I bind my ſelf to F. F. in 1001. Dated &c. And it was 
thereupon demurred ; And whether F. ought to bring the Action tor the 
100 J. or both of them for the 91/7. 125. 8d. was the Queſtion; Er ad- 
journatur. Cro. J. 291. Trin. 9 Jac. Foxhall and Sands v. Corderov. 

16. It three are bound, and the Action is brought againſt two, the Plain- 
tiff ought to ſhew that the third is dead. 24. It two or three are bound, 
and one dies, the Action cannot be brought jointly againſt the Survivor, and 
the Executor of him that is dead. Bur if three are bound jointly, and Ac- + $54 425 
tion is brought againſt two without ſpeaking of the third, it was doubred it Trin 2: Car 
it be not good; For it may be that the third never ſealed. zd. II Oth- 2B K S P. 
gation be made to three, and two bring Action, they ought to“ ſhew that 88 of 
the third is dead. 4th. If two or three are bound jorntly, and one dies, the yoo 
Exesutor of the deceaſed is utterly dijcharged. Sid. 238. Hill. 16 K 17 Car. 
2. B. R. Osborne v. Crosbern, & al. 

17. In Debt on a Bond againſt one, it appeared that another was bound 8 P. Bu: 
with him, and for that Reaſon the Deſendant demurred, but adjudged e ee 
lor the Plaintiff; For the Detendant cannot demur in ſuch Caſe, unl:/s 1 Nos 4.4 bis 
5 er 


— 


oo” Obligation. 


——— — — 


— 


Special Mat- other Odligor be averr'd to be living, and alſo that he ſealed and delivered 20 
ter in 3 Bond. Vent. 34. Trin. 21 Car. 2. B. R. Cabel v. Vaughan. 

ment. 810. | 

421i. 8 C. by Name of Chappel v. Vaughan. 1 Saund. 251. S. C. acc.—— Where Plaintiff de. 
clares againſt one upon a Deed, by which it appears that another was bound with him, it ſhall not be 
ended that the other ſealed unleſs averred on the Defendant's Side: Otherwiſe where the Declarz. 
on is upon Matter of Record. Vent. 136 Trin. 23 Car 2. B. R. in Caie of Putt v. J2otworthy, 
cites it as held per Cur. in Cartwright's Caſe, als. Bond v. Cartwright; ; 


Hart, 198. 13, And if one be bound to two, one Obligee cannot ſue unleſs he aver; 

- ohm that the other is dead. Vent. 34. in Caſe of Cabel v. Vaughan, cite 

8H 6 = 1651. B. R. Levit v. Stanitorth. 

26 H 6. 16. 19. One Obligor is ſu'd ro Fudgment, and thereupon a Fi. Fa. and the 

6E g. . Money levy'd by the Sheriff, and this is pleaded by Defendant the Co- 
obligor, and held ill. Where a Scire facias or Debt is brought on the ſudg- 
ment againtt the Party himſelf; ſuch Plea may be good; For he ſhall 
not pay twice. But aCo-obligor can plead nothing but Satisfaction actually 
made ot the Debt. 2 Show. 394. Mich. 36 Car. 2. Dyke v. Mercer.— 
Ibid. 498. Arg. cites the Caſe ot Blomeſield v. Ulewick, 5 Rep. 86. 
Mo. 459. 3 Cro. 478. Whitacre's Caſe, 1 Cro. 55. | 

20. Where two are jointly bound and one dies, you mult ſue the Survi. 

vor, and cannot bring an Action againſt the Executor or Adminiſtrator 
of him that is dead; but if bound jointly and ſeverally 'tis otherwife, 
2 Vern. 99. Paſch. 1689. Anon.—In the firſt Caſe Plaintiff mult ſer forth 
torth in his Declaration that the other is dead. Sti. 50. Mich. 33 Car. 
Blackwell v. Aſhton. 

21. If one be dead, there the Declaration againſt the other alone is good; 
and upon non eft Tactum, he ſhall not have the Advantage ; becaule this 
ts his Deed, and a ſeveral Deed ; bur becauſe the Lien is joint, there if it 

be pleaded in Abatement, that another ſealed the Deed who is not named, 
3 is yet living, * ſhall be given againſt the Plaintiff; but it it 
was upon a Contract & Nil debet pleaded there without Queſtion, the 
Detendant might give in Evidence that the Contract was between him 
and A. B. &c. not named ; and upon this it would be againſt the Plaintiff 
Per Holt Ch. J. Skin. 280. Hill. 2 W. & M. B. R. in Caſe of Boulſton 
v. Sandiford. 

22. A. Executrix and Reſiduary Legatee of her former Husband, lends 
100 l. to B. and C. for which the too a Note in her own Name, and a Bond 
in F. S's. Name in Truſt for herſelf. Aſterwards A. marries B. this is 
no Extinguiſhment of the Bond, as it would have been had it been in 
her own Name. 2 Vern. 290. Paſch. 1693. Cotton v. Cotton. 

23. There is a Difference between a Bond jointly and ſeverally, and 3 
Recognizance joint and ſeveral ; For upon rhe Bond you can't ſue both 
jointly and feverally, but upon the Recognizance you may; Per 
Holt Ch. J. 6 Mod. 197. Trin. 3 Annæ. B. R. in Caſe of Fanthaw v. 
Morriſon. | 


1 
8 
6 


(Q ) Cod or not, where the Hoendum is to a Stranger. 


It A. binds 1, FF A. be bound unto F.S. in an Obligation of 20 l. and in the Obli- 
himjelf in 


* gation itſelf it is thus, 70 be paid unto F. D. this Obligation“ 
$:1cond* % C not good. Trin. 24 Car. B. R. For to J. S. it cannot be good, the C- 
who is a bligor not being bound to pay him the 20 l. in which he is bound ; For 
Stranger, 2 the Solvendum is to J. D. And to J. D. it cannot be good; Becauſe it A. pa) 
Ari not the 20 J. J. D. cannot ſue for it; for A. is not bound unto him by tt! 
ment to B. Obligation, and ſo rhe Obligation is void to all Intents; and Where 
And in an Deed can have no Operation in Law, it is utterly void, and it is as 1! 
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— — — — 


ſuch Deed had been made. Sed. Qu. For I fee no Reaſon why it ſhould Action upon 
not be a good Bond; it is a common Thing in Covenant; or it it had it, the Count 


| 3 X : ſt 
been in the Condition ot the Bond to pay Money to a Stranger, there had eg 3 
been no Doubt in the Caſe. 2 L. P. R. 251. Solvend' to 
B. Arg. 6 


Mod. 228. Mich. 3 Ann. B. R. in Cafe of Roberts v. Harnage —cites 4 E. 4. 19. 2 Keb 81. — And per 
Cur. if A. makes a Bond to B. Solvend' to ſuch Perſon as B * appoint. If B. does appoint one, Payment 
to him is a Payment to B. and if B. appoints none, it ſhall be paid to B. himſelf. Ibid. 


2. A. was bound to the ©neen Solvend” to F. K. to theUſe of the .Oucen. In 2 Keb. 87. 
Debt brought upon this Bond the Defendant demurred ; and it was ſaid, S-C and 
that the Solvend*” to the Stranger is void, as well as if it had been to the Mgr 
Obligor himſelf; and the Court inclin'd that Judgment ſhould be tor the clin'd that 
Plaintiff for this Reaſon; but adjournatur. Sid. 295. Trin. 18 Car. 2. there are 


The Queen Mother v. Challoner. ſuſhcient 
X 2 ; 2 Words of 


Obligation, and that the Queen might declare on an Obligation generally to herſelf, notwithſtanding 
the Payment be to another for her Ule. 


3. A. is bound to B. in 40/. Svend. to his Attorney or his Aſſigns. This 6 Mod. 228 
Bond was declared upon as payable to A. himſelt, and held good; For *: C. 
Teneri made it a Debt to A. and confequently it may be paid to him ; a 
Solvend* to any Body elſe would be repugnant. 2 Salk. 659. Mich. 3 Ann. 

B. R. Roberts v. Harnage. 


(R) Forfeited or diſcharg'd by what Entry, Eviction &c. 


I. EBT apon an Obligation for Payment of Rent reſerved upon a Leaſe | 
ier: | „For an (Oli. 
for Tears made by the Plaintiff to the Defendant ; the Defendant , _..., 
ſaid, that before that the Plaintiff any Thing had, F. N. was ſeiſed and had le 
Iſue the Plaintiff and two other Daughters and died; and the Plaintiff en- For where 
tered into all and leaſed to the Defendant rendering the Rent, and he was he » bound 


bound to pay it, and before any Day of Payment the two other Daughters hy . 


enter d, Judgment ſi Actio. And the beſt Opinion was, becauſe by the En- he pays ; 1. 
try into two Parts, the Rent ſhall be apportioned, and the Deſendant has and nat 2 
not paid the third Part of the Rent according to it, therefore the Ob1ig a- 3 

. WI - 


tion is forfeited, Br. Obligation, pl. 6. cites 20 H. 6. 23. foired. Thid. 


-— Brook 
ſays it ſeems there that if He Entry had defeated the Eſtate of the Plaintiff in the Hole, that then the 
Obligation had been diſcharged in all. Ibid. 


* 


2. Oblations were leaſed which were after reſum'd, and admitted that this 
is a good Plea in Bar in Debt upon an Obligation for Pertormance ot 
the Covenants in the Indenture ot Leaſe on the Part of the Leſſee. Br. 
Obligation, pl. 39. cites 21 H. 7. 6. 

3. It a Man be bound to pay the Rent reſerved upon ſuch a Leaſe for Years 
made of the Land by the Obligee to the Obligor; it the O#/rgce enters in- 
to Parcel of the Land, the Obligation is diſcharged for che Non- pay ment 
during this Time. Br. Obligation, pl. 46. cites 4 H. 7. 6. per Brian 
and Keeble. 

4. It a Man be bound in a Bond depending upon Covenants, or upon a 
Leaſe, if he can avoid the Leaſe or Covenants, then this is an Avoidance 
ot the Bond. Br. Obligation, pl. 88. 

5. Bond to perform Covenants in a Leaſe, one whereof was to pay the 
Rent at the Day. Debt was brought tor Non- payment of the Rent, —By 
the Recovery the Obligation is determined. Cro. E. 332. Trin. 36 Eliz. 
B. R. Andrews v. Wood. 

6. Judgment is a good Plea in Satisfaction of a Bond; Per Cur. 12 
Mod. 248. Mich. 10 W. 3. Roe v. Nedham. 


(S) 4igrment 
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(S) Afignment of Obligations. 


I. FTER Aſſignment of a Bond, the Money in Equity is the Af. 
A ſignee s, and Payment to the Obligee after Notice ot the Ailign- 
ment is not good. 2 Vern. 540. Hill. 1705. Baldwin v. Billingſley. 
A Bond i, 2. J. gave Bond to the Detendant C. of 250 l. tor Payment of 120 J 
* The Detendant aſſigns that Bond to the Plaintiff in Satisfaction of a Debt 
oy four of 56 J. and to indemnity him againſt a Bond he was bound in as Surety 
when aſlign- for the Detendant C. and ar the ſame time the Plaintiff C. gave a Note 
ed is liable to to the Detendant to indempnify him againit a Debt of 50 l. ro Jewel, in 
_ - oi which the Defendant C. was bound as Surety tor the Plaintitt. Lord 
7 Ege Chancellor decrced the Plaintiff to have the Beneſit of the Bond, and there- 
as if remain- Out to diſcount the Debt to Jewel, the Note being (as he ſaid) in the 
ing with the Nature of a Deteaſance to the Bond; and although the Aſſignee comes 
CO”. in upon a full and valuable Conſideration, yet he muff take the Bond ſub- 
Mick. 11g. Jer to the ſame Equity, as it was in the Obligee's Hands. 2 Vern. 692. 
Turton v. Trin. 1715. Coles v. Jones and Coles. 


Benſon. 


(T) Agrcement. In what Caſes the Condition of a Bond 
being to do ſome Act, it ſhall be decreed to be exe- 


cuted in Specie, or only as a Condition. 


I, FTER the Statute of 32 H. 8. a Tenant in Tail binds himſelf by 
A Obligation orRecognizance not to make aLeaſe for 2 1J/ ears or three 
Lives; if he makes ſuch Leaſe it ſhall be good, but the Bond or Recog- 


nizance is forfeited. Jenk. 120. pl. * 
A Bondok 2. An Agreement contained in the Condition of a Bond, ſhan't be turn'd 
the Penalty of into a collateral Execution, by decreeing the Land. Ch. Caſes 188. Mich, 


oo J. wass 

your ino 22 Car. 2. Bagg v. Foſter. 

by A. to * $. 

in Conſideration of J. S. marrying A's Daughter to ſettle one third of whatever Eſtate ſhould come to him 
upon the Death of A's Father upon the faid J. S. and his Daughter, within three Months after his the 
ſaid A's Father's Death. The Father of A. dicd, and the third Part of the Eſtate which came to A 
was 1600 l. per Ann. Parker C. decreed, that the Condition of the Bond ſhould “ be ſpecifically per- 
formed; For the Deſign of this Agreement, of which this Bond was an Evidence, was to make a laſtir? 
ga of which could never be ſatisfied by the Forfeiture of the Penalty, which in ſuch Caſe would 
be all the Husband's, and ſo no Proviſion for the. Wife or Children. 10 Mod. 511. Hobſon v. Trevor. 
—2 Wm's Rep 191. Mich. 1723. S. C. * S. P. 10 Mod. 462. Mich. 6 Geo. 1. Blundel v. Barker. 


9 Mod. 62. 3. The Authorities are many 1n this Court, that Bonds have been con- 
S. &. All- ſidered as Evidences of Agreement, and Obligors held to a ſpecifick Per- 


er ent, 
_ ” tarmance, and not allowed to torteit the Penalty; per Parker C. 10 Mod. 


394. Gar- 518. Mich. 10 Geo. Parks and Wilſon. 

diner v. Pul- 

len. Mich. 3 TORE 

1700. For more of Obligation, See Aſſignment, Conditions, Grants, (C) 
and other proper Titles. 
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P N ä * r * x 3 
5 32 In N ARON. 2 1 — _ Ng FE 9 >Y 5 as 3 . - EXETER „ 


Occupant. 
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(A) Occupant. Of hat Eſtate. 


. IF Tenant by the Curteſy, or Tenant in Dower grant over their 
Eſtate, and Grantee dies during the Lite of Ceſty que Vie, 
there ſhall be an Occupant, though the Eſtate be created by the Law. 


Co. Litt. 41. b. i ; 
2, Ik Leitee tor Life leaſes to the Leſſor in Reverſion in Fee, and to 


the Heirs ot his Body tor Lite ot the Leſſee, and after Leſſor dies {fy- 
ing the Leſſee, The Heir of the Body ſhall be a ſpectal Dceupant ; 


for this was not any Surrender. 18 E. 3. 44. b. | 
3+ If Tenant tor Lite ſurrenders to the Remainder in Tail, who dies 


during the Lite of the Leſſee, there ſhall not be any Occupancy; For 
by the Surrender the Eſtates were conzoin'd. Contra 42 E. 3. 10. 

4. If Remainder in Fee enters, and be an Occupant, Ie ſhall be ſaid 
— during the Life of Ceſty que Vie. 42 C. 3. 10. may be 
collected. 


5. a Man leaſes to two for their Lives, & Diutius eorum viventi, 8. C cited 4 


and after the Leſſees make Partition, and then one dies, yet there ſhall 
not be any Occupancy of his Eſtate ; but the Lelſor may enter; 
For the Words (Et diutius eorum viventt) are void, not being more 
thanjthe Law ſays, and by the Partition the Jointure is ſever'd. 30 
All. 5, Adjudged. 

6. A Leaſe is made to J. S to hold to him and his Aſſigns for his own 
Life, and for the Life of A. and B. The Queſtion was, It his Eſtate 
was determined; Becauſe one cannot have a greater Eſtate of Freehold 
than his own Lite. But Anderſon and the wheis Court held clearly, that 
it is a good Limitation, and he has an Eſtate for all their three Lives : 
For though he himſelt cannot have an Eſtate but for his own Lite, yet 
he may have it to grant to another, and the Habendum tor their three 
Lives is a good Limitation, and by his Death the Eſtace is not determined, 
but Occupanti conceditur. Cro. E. 182. Paſch. 32 Eliz. B. R. Utty Dale's 
Caſe —alias Uvedale's Caſe. 

7. Father had Eſtate for his own and his two Sons Lives ; he affigns it to 
Truftees to the Uſe of himſelt tor Lite, Remainder to his Wite for Lite, (it 
his two Sons live ſo long) Remainder to the Uſe ot one of the Sons and 
his Heirs. The Queſtion was, Whether atter the Wite's Death it ſhall 
reſult to the Father, or the /urviving Truſtee ſhall have it, or the Heir 
ſhall be ſpecial Occupant. Cart. 46. Trin. 197 Car. 2. C. B. Tinker v. Lid- 
cott. 


2 Roll. R 
123. contra 
Arg. and no 
Objection 10 
If. 


Rep. 33. b. 
in Borou ghe's 


Cale. 


S. C. cited 
Cro. E. 491. 
Mich. 38 & 
39 Eliz. in 
Caſe of Roos 
v. Ardwici 


Bridgman 
Ch. | laid. 
When tlic 
Father had 
an Eſtate for 
three Lives, 
and he con- 
veycd the 
Land afrer 
to the Ule 


of himſelf for Life, and to his Wife for Life, during the Lives of his Sons &c. why ſhould not all go 
out of the Father, as in Chudlic's Caſe? Ibid. Ly 


8. No = ncy ſhall be of Copyhold, without ſpecial Cuſtom. 6 Mod. If Copyhotd , C 2b 
/\ Tenant fur Rag me D DG, 


auter Vie dies, 


there ſhall be no Occupant, but the Lord ſhall enter. 1 Salk. 188. S. C.——— Noy. 4. S. P. in Caſe of 


Mich. 2 Ann. R. Smartle v. Penhallow. — 1 Salk. 188. S. C. 


Salter v. Butler. 


1 (B) Agarnl 
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ſon, Rent, or any other Thing that lies in Grant. Bridgm. 94. Arg. cites 26 A 
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(B) Againſt whom there ſhall be an Occupant upon the 
Eſtate. 


Oft, 1. A Gatnft the King there ſhall not be any Occupant ; Becauſe © 
2 * Nullum tempus occurrit Regi, and theretore no Man ſhaii 
Letters Pa: gain of the King by Priority of Entry. Co. Lit. 41. b. 
tents of the 


King, there ſhall not be any Occupancy. Arg. 2 Roll. R. 123. Mich. 17 Jac, in Caſe of Ske|. 


lekorne v. Hay. 


2, If Leſſee for Life enters into Religion, there ſhall not be any Oc 

CUPAIY 3 But Leſſor may enter, hecaule he is dead in Law. 18 E. 3. 
8. * 

3 3. But if Leſſee for Life grants over his Eſtate and then enters into Re- 
ligion, it ſeems that there ſhall be an Occupancy; For other wile he 
may by his own Act defeat his own Grant, as Litt. 96, Ik Oiſſei⸗ 
ſor — A into Religion, the Oeſcent to his Heir ſhall not take away 
an Y. | | 


(C) General. Of what Thing it may be. 


My. Bo a and bh cannot be any Occupant of any Thing which lies in 
A = Grant, and which cannot paſs without Deed ; becauſe every 


Smallbrook, Occupant ought to claim by a Que Eſtate, and aver the Life of Ceſty 
The ſole que Vie. Co. Lit. 41. b. 1 


Meuns that 4 
the La gives to one to gain an Eſtate by Occupancy, is by Entry; but no Envr a 


See Vaugh. 187 to 206. Holden v. Smallbrook. 


8 — 2. There cannot be a general Occupant of a Rent. Contra 33. 


: Roll k. All. 4+ 

123. 8. F. 

Arg. For none can make a Title to a Rent to have it againſt the Tertenant, unleſs he be Party to the 
Deed or conveys a ſufficient Title under it. Cro. E. 901. Mich 44 and 45 Eliz. B. R. Salter v. Butler. 


—— Rent was granted to A. for 3 Lives, who dies witl out 4 * licirg Cefty que Vies ; Grantor ſhall i | 
hold the Lat diſcharged, becauſe Occupancy can't be of a L 


paſs by Livery, whereby the Frechold paſſed, and ſhall not revert again till the Limitation be deter- 
mined, and it is for the Sake of a Præcipe of a Stranger. 6 Mod. 68. Mich. 2 Anne: B. R. Agreed, in 
the Caſe of Smartle v. Penhallow. 


3. A Feme Tenant for Life of a . the Reverſion being granted 
over to B. for Lite, Remainder to C. 


ſurſum- redditionem vel forisfacturam of the Feme, and after Baron 
ſurrenders to the Uſe of B. for his Lite, to whom tbe Lord grants it 
for his Liſe, aud ſo he is admitted Tenant, and after dies, In this 

RA[/ Cale C. ſhall not have it; becauſe his Eſtate is not to cominezice 

Fol. 151. till after the Death, Surrender, or Forfeiture of the Feme, and 

VU the Feme here is alive, and has not made any Surrender or Forte! 
ture, and the Feme has Right to it by Plaint in Mature of Cui in 
Vita; But che Lord in this Cale may retain it in his proper Hands, 
P during the Life of the Baron, as an Occupant. D. 
9 C. 264. O. 38. 

4. No Occupancy ſhall be of a Rent, nor of an Eſtate created by Law. 
Arg. Bulſ. 136. cites 15 E. 3. F. tit. Sci. fa. pl. 1). 

5. Rent was granted to 2 for Lite of J. if they die 119; 
extinẽt; For there is no general Occupant of Rent; Bur if they had 
granted their Eſtate to M. there M. ſhall have this living J. D. 15 pl. 

1 Marg. 


38. 12 H. . 16— 


ent; For it can only be of Lands which 


tor Lite Cum acciderit poſt mortem 


F. the Rent 13 2 | 


Occupant. | 71 


1 Marg. cites Mich. 41 & 42 Eliz. per Walmſley and Anderſon in 


* lev's Caſe. 
12 8 No Occupant can be of Copyho/4 withour ſpecial Cuſtom. Agreed. © 5 185 
6 Mod. 68 Mich. 2 Anne B. R. Smartle v. Penhallow. TN 
1. — x 5 
all! 
8 . : , , This i 
D) Specral, of what Thing it may be. Rell b 
kel. 


I. 1 Occupant map be ok a Rent. 18 E. 3. 44. b. 33. 


De⸗ ; 2. As if a Kent be granted to another and his Heirs for the Lite of Mo. 664. pl. 
„ 1.5. His Heir after his Death ſhall have this Rent as ſpecial . f. 
* Decupant. D. 7 Jac. B. per Curiam, between Whiskins and es p. in 


Ne. Dawie. Caſe of Sal- 
e he ter v. Butler. 
fel: IT — fer Fleming Ch. J. In ſuch Caſe the Heir takes not by Deſcent, but as Heir Nominatim, and by Li- 
way KT mitation only. Bulſ. 135. Bowles v. Poor. — Ibid 137. ro. J. 282. Trin. 9 Jac. B. R. S. C. 


23. If an Annuity be granted to another and his Heirs for the 
Lite of J. S. if the Grantee dies during the Life of J. S. his Heir 
ſhall have the Annutty, 19 E. 3. 56, Agreed, 


— 


| ; - * This ! 
s in * (E) Who ſhall be ſaid to be the Occupant. Roll is; P) 
very 
Ceſty 1. JF Tenant pur Auter Vie makes Leaſe for Years and dies, the I, dee 
18; Leſſee for Pears being in Poſſeſſion ſhall be the occupant, and i e 
Ah } his Leaſe is ertince.: M. 10. Ja. B. R. per Curlam, between Leaſe for 
e, Chamberlaine and Ewer. Vears, the 
: f Remainder 
for Years, and Tenant for Years enters, and then the Tenant pur Auter Vie dies, here the Tenant for 
1 33. Years ſhall be an Occupant, and yet his Term for Years is not drown'd by Reaſon of the Meſne Re- 
mander for Years; For in ſome Caſes a Term for Years and à Freehold may well ſtand together in one 
ard the fame Perſon. Per Williams J. 2 Bulſ. 12. in Caſe of Chamberlain v. Ewer. — Watſ Comp. 
Inc. cap. 42. pag. $15. — Leſſee pur Auter Vie leaſes at Will to Feme Covert; Leſſce pur Auter Vie 
to the dies; her Baron ſhall be Occupant. Per Twiſden. Sid. 347 Mich. 19 Car. 2. Geary v. Bearcroft. 


* Leſlee at will ſhall be Occupant. 2 Roll. R. 123. Skellikorne v. Hay. —Cro. J. 554. Skelliton v. Hay. 
Yr 7 


3 2. If a Man Leaſes for Years, and after by Covin, to the Intent to 2 Brown. 


bed, in extinguiſh the Leaſe, makes Leaſe to an Ancient Man pur auter Vie who 204. 8. P. 


cites it as 18. 


2 dies, it feems the Leſſee for Bears ſhall be Occupant. But it feems #11i-. Adams's 
anted $402 realon of the Covin, that his Leale for Bears ſhall be lad to be Cu 
,orrem in Elle againſt the Leſſee, M. 10. Ja. B. B. 
Baron 3+ I Leſlee pur Auter vie leaſes for Years, and Leſſee for Years p. 320. b. 
nts it makes Leaſe at Will, and after Leſſee pur Auter Vie dies, the“ Leſſee pl. 10. Mich. 
n this * Will being in Poſſeſſion ſhall be the Dcctipant, ann not the 15 and 16 
mente] Tele for Bears; but he ſhall have it in Nature of a Reverſion, 1 5 er 
" ano and lo the Leaſe for Bears is not extinct. Mich. 10 Ja. B. R. ad- 1 Euer. 


$i" 


Forte; Judge between Chamberlaine and Ewer. Vern. 234 
>». agget v. 
Cui in erk. 8. P. and he need not wake Claim; For he has the Occupation of the Land * this 
hands, iffers from the Caſes where a Man comes caſually to the Land, or hawks there; For they are not any 
t. ©, (cupancies; per Crooke, Doderidge, and Haughton. J. 2 Roll. R. 123. Mich. 17 Jac. 2 v. 


S. P. Cart. 59. 61.— S. P. The Freehold by Operation of Law is caſt upon him; but this 
Fe ſhall hold and enjoy ſubject unto the Leaſe for Years ; becauſe he cannot have and enjoy this Eſtate 


y Lat t Prechold but in the ſame Manner as the Tenant pur Auter Vie held and enjoy 'd the ſame, and he 

= eld the ſame ſubject to the Leaſe for Years ; bur if there had been no Leaſe at Will made, then by 

R ent is e Eftare of Occupancy falling upon the Termor for Years the Freehold is preſently in him by Oper- 

ev had an of Law, and ſo by this the Term for Years is drown'd, extinct and gone. 2 Bulſ. 12. Chamberlain 
; W_onncr 

1 Marg. 4. Ti 
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72 Occupant. 
© P. per 4. If Tenant pur Auter Vie dies, and J. S. firſt enters and claims it 
Vaughan, in the Right of J. D. yet he himſcit ſhall be the Occupant ; For the Lay 
dep, "37 veits the Occupancy upon him who firſt enters, which cannot be de: 
V.wet. 4 veſted by the Act of the Party en dus. M. 10 Ja, B. B. per Cu 
nCacgt klam, between Chamberlam and Ewer. | 


Holden v. 


C mullbrouok. f 
Gro. E. „, F. Adminiſtrator can't be an Occupant of a Reut-Charge pur Auter Vie, 
Mich. 44 but atter the Death of the Grantee it paſſes to the Benefit of the Ter. 


3 15 Fr renant. But it Grantee had u the Rent &c. the Aſſignee ſhould 
ele. 9. S. have had ir during the Lite of Ceity que Vie. Noy. 47. in Cale of Salter 

C. and that it v. Butler. 

Cannot Cone 

to the Executor or Adminiſtrator ; For it was not a Thing Teſtamentary, but Franktenement. 


LY 


6. A Tenant for Life granted by Fine his Eſtate to B. and by Indenture 
limited the Uſe 7o B. for the Life of A. aud. B. and if he died living A 
then to remain to C.—-B. died living A. — C. entered and let to D. tor 
Years, and died, living A. C. thall have this as an Occupant, and 
his Leſſee ſhall hold as an Occupant, and A. has no Reſidue of the Uſe in 
him. Cro. J. 200. Mich. 5 Jac. B. R. Caſtle v. Dod. 

7. Tenant pur auter Vie of a Prebend, conſiſting of Houſe, Barn, 
Glebe and Tithes, /eaſes it for a Jear and dies leaving a Wife; J. S. en- 
cered and claim'd.—The Wife entered and claim'd Leſſee for a Near at. 
torned to the Wife, and afterwards continuing Poſſeſſion, aſſigns all his 
Eſtate in the Premiſſes to the Plaintiff J. S. Adjudged tor the Wife againſt 
J. S. per 3 J. v. Vaughan Ch. J. Vaugh. 187 to 205. 

P-r Tirrel g. If Tenant pur auter Vie be diſſeiſed and die, Diſſeiſor ſhall be an 
8 7 a Occupant ; Per Brown J. Arg. Cart. 61. 

napt pur auter Vie, He ſhall not be Occupant. Cart. 61.— per 8 Contra, and Doderidge J. ſeem'd 
to agree that Diſſeſor ſhould be Occupant. 2 Roll R. 123. cites 19 H. 6. 

Per Bridgman Ch. J. according to Brown J. Cart, 64.—If Tenant for three Lives makes a Leaf 
tor Years, :rd the Leſſee for Years is ouſted, and after the Tenant for three Lives dies; here the Dil. 
{prior all be Occupant, and the Law will now turn his wrongful Eftate, which he had by the Dil. 
ſeiſin into a rightful Eſtate as an Occupant. 2 Buls. 12. Chamberlain v. Ewer. 

If Tenant pur auter Vie be diſſeiſed and dies, the Fee Simple here which he had gain'd by Diſſeiſin 
is converted and changed into a rightfn] Freehold, and that by Operation of Law, 1 1 the 

illi 


Frechold in him as Occupant, and this is warranted by the Book of 38 H. 6. 28. per William J.: 
Buls. 12. in Caſe of Chamberlain v. Ewer. 


RY 88 — 


1 Q) (F) Of what Eſtate it may be. | Special. 
There ſhall 1. J Tenant by the Curteſy grants his Eſtate to another and his Heirs, 
de no Occu- and Grantee dies, his Heir ſhall be a ſpectal Occupant of this 


pant ofavEl” Eftate, 27 All. 31. admitted as J take it, that the Grant over was 


tate of tenant 


by the Cuy- (0; For it is admitted that the Heir of the Grantee ſhall have the 
teſy or Dower LAND, 


which are 


Eftates created by Law. Cro. E. 58. cites it as Delapet's Caſe. 


S. P. by An- 2. Tenant pur auter Vie makes Leaſe for Years to commence fron his 

. Death; a Stranger enters; tho' the Stranger is Occupant of the Frechold, 
E 182 Paſch. vet Leſſee for Years ſhall enter upon him, and the Leaſe ſhall bind the 
2 Eliz. BR. Occupant ; agreed. Lev. 201. in Caſe of Geary v. Barecrott. 

in Utty Dale's 

Caſe.——D. 328. b. Marg. pl 10. cites ſame Year, and ſeems to mean the S. C. 


o if Tenant pur auter Vie leaſes for Years, in Truft for him il 

for Life, and after in Truſt for his Wife tor her Lite ; and the Leſ/ec fd 

. Tears actually enters, but permits the Baron to enjoy it, who dies, 105 
£260 


Teirs, 
this 

was 
e the 


5 e 


3 0 
A 


1 W i Oeeupant alter figs Death. 18 E 


| and B. die. Per Cur. the Rent continues to C. For the Uſe is veſted by 27 
b H. 8. D. 186. a. pl. 1. Marg. cites Mich. 41 & 42 Eliz. Crawley's Caſe. 


charge ; the Devi 


Occupant. 73 
then the Feme enters. 'The Feme ſhall be Occupant and not the Leſſde tor Sid. 346. S C 
Years. And ſo a Judgment given in C. B. contrary to the Opinion of in B. R.— 


Bridgman Ch. J. was affirmed per 3 J. abſente Key ling Ch. J. Lev. 202. e 
Geary v. Bearcroft. gued 


the Court in 
The Cuſtom of a Manor was, that every ca/fomary Copyhold of that C. B. 

Manor might be granted to three Perſons, Habendum to them, face jrent 

nominantur & non aliter. A Surrender was made to J. S. and his affiens 

for his oxon Life, and the Lives of two others. Powel J. ſeem'd to incline 


that if J. S. had become Bankrupt, and the Eſtate aſſigned, and the Aſ- 
E {ignee had died, living the Copyholder; the Lord ſhould immediately 


have the Land; And Powis J. thought that upon the Death of the Copy- 
holder the Eſtate of Aſſignee would determine, tho the Ceſty 


1 ue Vies 
© were living. But it was agreed, That it the Grant had been 1 N. S. for 
E the Lives of B. C. and D. and F. S. had died; the Lord ſhould have the 
Land again, tho' againſt his own Limitation, becauſe there can be no Oc- 


cupant of a Copy hold Eſtate without a ſpecial Cuſtom, and this would 


L be no Miſchiet, the Failer being on the Side of the Grantee only, 6 
= Mod. 63. 68. Mich. 2 Ann. B. R. Smartle v. Penhallow. 


[4 N 
— — 


— 


(G) Mio may be a ſpecial Occupant. Roll i. CR) 
F Leſſee for Liſe leaſes to another, and to the Heirs of his Body 
tor Lite of the firſt Leſſee; in this Caſe the Heir of his Body 


+ 3+ 44 b, 
Man leaſe ro another and his Executors Land for Lite of J. S. See this Cafe 


2. It a 


© andCefty que Vie dies, the Executors ſhall be a ſpecial Occupant Ir 
© (tho' it be a Franktenement) D. 16 El. 328, 10. Ne 


= Point ſeems not to appear clearly ; But it ſays, that Livery of Seiſin was made according to the Ha- 


& 16 Eli. 


where this 


3, Tf a Man grants a Rent to another, his Executors and Aſſigns -= 


for the * Lite of J. S. and after the Grantce dies, making an Executor * Fol. 152. 
dut no Aſſignee, 
© caule it is a Franktenement, which cannot deltend to the Executor. 
= Tr. 3 Car. in Chancery, between Sir K Buller and Emelin Che- 
aero Dlaintiffs, and 7/abe! Cheverton Detendant, agreed and admit- 
ted by Juſtice Jones and the Court, and by the Counſel of both 
© Slides, and that the Rent was extinct, et.... 


e Executor ſhall not be a ſpecial Occupant ; Be- —V>/ 


664. pl. 807. 

Trin. 44 

Eliz. B. R. 

Salter v. f 
Boteler. 2 7 74, 


0 hs 
/ 


But in D? 7” 
186. pl. 1. 

Mich, 2 & 3 
Eliz. the 


4. Rent is granted 0 A. and B. during the Life of C. to the Uſe of C.—A. 


Court in- 


4 clined that the Eftate was determined by the Deaths of A. and B. inaſmuch as the Eſtate, on which the 


Uſe was raiſed and created was gone, by which &c. But adds a Quzre if the Eftite was made before 


dhe 27 H. 8. 


5. If Grantee or auter Vie of a Rent-charge, had devis'd the Rent- 

ee ſhould have had the Rent during the Auter Vie; per 

—4 and Fenner, but Popham Contra. Noy 47. in Caſe of Salter v. 
utler, 


U | (H) The 


Hee 3 SAR. 466, 


— = $3.43, So 
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Occupant. 


Occupancy 
15 only to 


ſupply a 
Fidel. 


S. P. Co. Lit. 
44. b. 


old, per Holt Ch. J. 1 Salk. 189. Smartle v. Penhallow. 
Abeyance, no Action could be brought during all that Time, be it ever ſo long; nor Trial had by him 
that had Right to recover the Freehold and Iaheritance; per Tirrell J Cart. 61. 


(H) The Regſon and Original of Occupancy. 


1. IT is only for Necaſity and to avoid a greater Miſchief; per Brow: 
J. Cart. 60. 


For ſhould the Freehold continue in 


2. The Law of Occupancy is founded upon the Law of Nature, vii 
Quod Terra manens Vacua Occupanti conceditur. So as upon the fir} 
coming of the Inhabitants to a new Country, he that firit enters upon 
ſuch Part of it, and manures it gains the Property (as is now uſed in 
Cornwall &c. by the Laws ot the Stannaries) ſo that it is the actual Po. 
ſeffion and Manurance of the Land, which was the firit Cauſe of Occu- 
pancy, and conſequently is only to be gain'd by actual Entry. Sid. 347 
Geary v. Bearcrotr. 

The true Ground of Occupancy is, that ancientiy all Trials of Tiths 
were by real Actions, and therefore he that had the Freehold was one to 
whom the Law had a ſpecial Regard. The ancient Law tor many Reſpects 
did not allow Leaſes for above 40 Tears, till 21 H. 8. 15. per Bridgman Ch. 
J. Carr. 65. Paſch. 18 Car. 2. C. B. in Caſe of Geary v. Beareroft. 

4. And another Thing was, there was Reaſon too, that not only he 
that had Right Paramount might know how to try his Action, but that 
the Lord might know how to avow for his Services, (which were conſider- 
able Things formerly) he ought to know who was his Tenant; and there- 
fore the Law provided there thould be a Perſon on whom he thould avow; 
per Bridgman Ch. J. Cart. 65. in Caſe of Geary v. Bearcrott. 

5. The Subject and Object of the Occupant are only ſuch Things a 
are capable of Occupancy, and not the Freehold at all; into which he 
neither doth nor can enter; But the Law caſts the Freehold immediately up- 
on him that hath made himſelf Occupant of the Land or other rel 
Thing whereof he is Occupant, that there may be a Tenant to the Precipe; 


per Vaughan Ch. J. Vaugh. 195. Hill. 19 & 20 Car, 2. in Caſe of Hol- 
den v. Smallbrooke. 


(1) Actim. What Actions lie againſt him. 


1. IT was reſolved that an Occupant ſhall be puniſhed for NWaſt, becauſ 

he has the Eſtate of the Leſſee for Life; For the Statute of Glow 
ceſter &; > 5. gave Action of Waſt againſt him who holds in any Man- 
ner for Term of Lite, or for Years; and Occupant holds for Term d 


Life. 6 Rep. 37. b. Trin. 3 Jac. B. R. The Dean and Chapter of Wer 
ceſter's Caſe. 


(K) Pheadengs. 


1. IF he in Rever/jon enters after the Occupant, and brings an Action © 


gainſt him, the e e ought to plead the Leaſe to Ceſty gue I. 
whoſe Eſtate he hath ; But for a Rent or an Eſtate that lies in Grant, #0 


can plead a Que Eſtate, but ought to intitle himſelf by the Grant. A's 
Bridgm. 904. H 


ill. 13 Jac. in Caſe of Mande v. French. 


(L) Acts 


cauſe 
310U- 
Man- 
rm d 
Wol- 
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(L) Acts of Parliament. 


D 29 Car. 2. cap. 3. S. 12. Any Eftate pur Auter Vie, if not deviſed See Kue 
ſhall be chargeable in the Hands of the Heir if it come to him by Q. 
Spectral Occupancy as Aſſets by Deſcent, elſe it ſhall go to the Executors, and A Title un. 


' der an Occu- 
be Aſſets in their Hands. pantofa Lite 


for the Lives of B. and C. is good ; for the Statute did not take away all Occupancy, but transferred 
it to Executors ; and the Occupant by his Entry on the Land is Executor, de fon tort ; becauſe the Statute 
made it Aſſets; per Holt Ch. Carth. 166. Mich. 2 W. & M. B. R. in Caſe of Bradburn „ Keu- 


nerdale. 


— 


(M) Equity. Relief. 


l. Conveyed Lands to V. R. and W. F. and their Aſigus to the Uſe of 
e them, their Heirs and Aſſigns during the Lives of the ſaid A. ana 

M. his Wife, and the longer Liver of them; Proviſo if A. pay to B. (who 
after died inteſtate) 1207. in February 1628. then the Eſtate to be void, 
and A. to re-enter. The 120/. was not paid; ſo as the Eſtate became tor- 
feited. C. having paid divers Debts for B. the ſaid W. R. and W. S. 
were ordered to convey their Intereſt to C. which they did. C. died. 
leaving D. her Executor, who was ſettled in the Eſtate by Order of the 
Court; but there being no Decree in the Cauſe, D. exhibited his Bill ro 
have the Eſtate confirmed to him by Decree. The Court with advice ot 
Judges, and View of Precedents, whereby in ſome Special Caſes, the Court 
hath ordered the Poſſeſſion againſt an Occupant, did declare that tho' in 
Caſe of an Occupant upon a General Truſt, this Court was doubtiul how 
to decree any Thing upon a Matter of Equity in Oppolition to a Ground 
or Rule of Law; yet this Caſe diflering from a General Truſt upon an 
Eſtate granted pur Auter Vie, as the ſame is a co24itional Eftate pur ante 
Vie granted as a Security or Pledge for a Debt, which not being paid, the 
Eſtate by Forfeiture becometh Aſlets in the Plaintiff's Hands to pay rhe 
Debts of B. the Court decreed the Lands abſolutely to D. and his A1- 
hgns, during the Continuance of the ſaid Eitare, for Satislattion of B's 
Debts, and the 'Tenants to attorn, Niti Cauſa; and none was ſhewed. 
Chan. Rep. 39, 40. 5 Car. 1. Tuphorne v. Gilbie. | 

2. A. being indebted, B. became Surety for him. A. died, B. brought , Ns LEE 
a Bill againſt A's Widow, ſuggeſting that the had ſufficient of her Huf {oy b. 
band's Eſtate to diſcharge the Debts, and prayed to have Leaſes Pur ater Vinton, the 
Vies, whereof A. the Teſtator was ſeiſed at the Time of his Death, and on Lord Chan- 
which the Widow entered as an Occupant, to be Aſſets in Equity. But the 5 Ter: ah 
Court in Reſpect the Plaintiff did not get a Caſe made of this Point by ze Ste 
ſuch a Time diſcharged the Defendanr of any further Demands from the of Frauds & 
Plaintiff. Chan. Rep. 59. 8 Car. 1. Throgmorton v. Wagſtalf. L'erſuries, if 


an Eſt ite pur 
Auter Vie came to an Executor or Adminiſtrator it would be Aſſets, and decreed accordingly. 2 Vern. 
719, 720. Mich. 1716. Caſe 638. 


3. A Title under an Occupant ſet forth by the Plaintiff was demurred Freem. Þ ep. 
4% and allowed; becauſe this Court will not countenance nor give any of Ms ng 
Relief thereto Chan. R C: Price v. Evans. 3 

. 2 Chan. Rep. 112. 27 Car. 2. ee 
S. C. which 
was a Bill by Occupant for the Conveyances belonging to the Hate. 


4. A. ſeis'd of a Parcel of Land tor his own Lite, and the Lives of B. . „ _ 


and C. prevailed with R. to be bound with him for a Sum of Money; and for the De— 
chat R. might raiſe Money tor the Diſcharge of the ſaid Debt, he 1er fendt.“ 
mitted R. to enter into the ſaid Lands, and take the Profits for two Tears, 1 W . 


pro 


| the ſaict Lands being about 127. yearly Value, and the ſaid Land being ““ 5 
| © in A's Poſſeſſion 4. died, and made E. his Wile his Executrix. E. 


brought 
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Occupier. Offer. 


2 „. — 


een brought a Bill to have an Account of the Profits, and that the Poſſeſſion 
ay Dent e the Land ſhould be delivered up to her; R. by Plea fer forth his Title 


4 ou ;t Al- « , AE, - 7 147. 5 
Fa 55 it as Occupant, and it was allowed, and the Bill diſmiſſed. Paſch. 36 Car. 
* had, vet 2. 2 Vent. 364. Ragget v. Clark. 
this (eu- | 

p. ey happening before the Statute of Frauds and Perjuries, the Eſtate was no wiſe ſubjected to the 
Payment of Debts, and of that Opinion was the Lord Keeper, and therefore diſmiſſed the Bill. 


Vern. 234 8. C. 


For more of Occupant in General See Eſtate and other proper Titles. 
And ſee Vaugh. 187. to 205. Holden v. Smallbrooke.] 


Occupier. 


(A) Mo; and capable of what. 


1- Mod. 301. 1. P ingen was laid in all the Occupiers of ſuch a Cloſe, that they 


8 0 Time out of Mind had repaired a Fence. This 1s too general andill ; 
was denied For every Tenant f at will, or at Sufferance, or a Diſſeiſor are Occupiers, 


to be Law, and they“ cannot charge the Land; Bur ſuch a Preſcription to pay fo much 
Mich.9 Ann. in diſcharge of Tythes by the Occupiers has been allowed good; For it is tor 


ee _ the Benefit of the Land; and Tythes ariſe on the occupying of the Land. 


Rookby. — Cro. E. 445. Mich. 37 & 38 Eliz. C. B. Auſty als. Ausby v. Fawkner. 

S. P. 5 Rep. 

9% b. Hill. 4o Eliz. C. B. Rooke's Caſe ———S. P. 2 Roll. R. 289. Hill. 20 Jac. in Caſe of Holbetts y. 
Warner. * 2 Lev. 164. Welby v. Herbert. 6 Rep. 60. Gate ward's Caſe. 


2. He who takes any Thing as a Profit Apprender is not Tenant, nor 
Occupier, and cannot preſcribe to be diſcharged of Tythes under thoſe 
Denominations. 2 Bulſ. 249. Trin. 12 Jac. B. R. Suckerman and Coates 
v. Warner. 

3. Where there is no Tenant, the Owner may be underſtood to be the 
Occupier. As it he grants a Houſe in his Occupation, tho' he does not 
inhabit it himſelf, yet if it be not inhabited by another, it is well enough. 
Vent. 312 ina Cale of Chimney Money. Trin. 29 Car. 2. B. R. The 
Company of Ironmongers v. Nailer. 


[ For more of Occupier in General See Chimin, Robbery, and other 
proper Titles. |] 


Offer. 


(A) Offer. In what Caſes a Man ſhall be bound by 
his Offer. 


I, Defendant was held to the Offer in his Anſwer in Chancery, tho 


| the Circumſtances of the Caſe were varied trom what they were 
ar 
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#1 uy 
Offerings. ” & 
ar che Time when the Anſwer was put in. Vern. 448. Paſch. 1687. Hol- 
tord v. Burnell. . | 

2. Where the Defendant pleaded himſelf a Purchaſor for a valuable Con- 
frderation without Notice, as 7 the Deed Sc. ready to be produced may ap- 
bear; and upon arguing the lea, it was ordered to ſtand for an Aniwer ; 

And it being moved that the Detendant might leave the Deed with his 
Clerk in Court, that the Plaintiff might have the Sight and Peruſal of it 
purſuant to the Offer in his Anſwer; and tho' the Bar (being asked by 
rhe Court how the Courſe was) agreed, that by his Offer the Defendant 
had made the Deed Part of his Anſwer, and therefore it had been the Courſe 
to order it to be produc'd; yet my Ld Chancellor ſaid, he would not 
bind the Detendant, being a Purchaſor, by the improvident Offer in his 
Anſwer. Abr. Equity Caſes 36. pl. 3. Mich. 1698. Watkins v. Hatchet. 

z. Pleintiff” Tenant in Tail endeavouring by his Bill ro ſer aſide 1 
ture made by his Father by Virtue of a Power ill executed, but offerin 
to ſettle 100 /. on the Jointreſs, was held to his Offer in his Bill, — 
decreed accordingly. G. Equ. R. 9. Trin. 7 Annæ. Mapletoft v. Maple- 
toſt and Clerk. | 

4. An Offer to deliver up 4 Bond on Terms not comply'd with is not bind= The Maſter 
ing, and if made without Conſideration is Nudum Pattum. 2 Vern. 717. Ay R_ 
Mich. 1716. Harman v. Vanhatton. Cd Tre 
Cowpcr, as 
having often ſaid that a Man ſhould not be bound by an Offer made during a Treaty, which —_ ardy 
broke off, or upon Terms that were not accepted. Wms's Rep. 497 in Caſe of Turton v. Benſon. 
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i | (B) Where after an Offer refuſed, no Relief will be 


given in Equity. 


* 1. recovers Judgment againſt B. and has a Leaſe fold to him by the 

Sheriff. C. the Ground-Landlord enters, and having Judgment 
x in Ejectment for Non-payment of the Ground Rent, oflers A. on Pay- 
ſo ment of Arrears and Coſts at Law, to make him a new Leaſe for the Re- 
es nander of the Term. A. retuling this, C. lets it to another. A. brings 


his Bill to be relieved agianſt the Recovery and Forfeiture at Law, having 
firſt rendered the Arrears and Coſts. The Bill diſmiſſed with Coſts. 


* . 4 ARE 2 - * * 


2 

. * 
5 
* 


ot Vern. 449. Paſch. 1687. Dorrington v. Jackſon and Watſon. 

h. | 

be For more of Offer See Matriage, Tender, and other proper Titles. 
er bs 0 9 


Y Offerings. 


— * 1 


* 


„A blations and Offerings ſeem to be but one and the ſame Thing, Under this 
$ and are in a Senſe ſomething of the Nature of Tithes being ot- Duty of Of- 
| ered to God and his Church, of Things real or perſonal. Offerings are terings are 
& reckoned among ſt perſonal Tithes, and as fuch come by Labour and Indufſ- * 
6 9 - ed not only 

© Oy, are paid by Servants and others once a Year to the Parſon or V icar, ac- hoſe ſmall 

© cording to the Cuſtom ot the Place; or they are to be paid in the Place cuſtomary 
b here the Party dwells, at ſuch four Offering-days, as before the Statute er, dune 

tho 2&3 Ed. 6. c. 13. within the Space of four Years then laſt paſt had been by 4 


vere il uſed for the Payment thereof, and in Default thereof. * Cro. 3. Abridg. Perſon when 
þ Caſes he receives 
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78 Offerings. 
2 Caſes 159. in London Offerings are a Groat a Houſe. They are by tj; 


ment of the Law now in force, to be paid as formerly they have been. See Star. 32 
Lord's Sup- 8. J. 27 H. 8. 20. 2 & 2 Ed. 5.13. and Co. 11. 16. They properly be/, 


4 


Fer at _ to the Parſon or Vicar of that Church where they are made ; Ot theſe ſon: 
 * 0 Pha. were + free and voluntary, others by Cuſtom certain and Obligatory. They | 


in many Pla- 


ces is by Cuſ- were auciently due to the Parſon of the Pariſh that officiated at the Mot her. 
tom zd. from Church, or Chappels that had parochial Rights, but if they were paid to 
every Com other Chapels that had not any parochial Rights, the Chaplains there; 


7 r 
"4 Len. were accountable ſor the ſame to the Parſon of the Mother-Church, 


don a Groat Lindw. c. de Oblation. & cap. quia quidam. Such Offerings as at this 
an Houſe, Day are due to the Parſon or Vicar at Sacraments, Marriages, Burials, 
bur alſo we or Churching of Women, are only ſuch as were confirmed by the Statute 
accu _— of 2 E d. 6. 13. and yable by the Laws and Cuſtoms ot this Realm, 


Payments i a b | . 
Marriages, before the making of the ſaid Statute, and are recoverable only in the Ec. 
8 cleſiaſtical Court. Godolph. Rep. 426, 427. 

1rchings, . | 
and Burial ; theſe properly belong to the Parſon or Vicar of the Church where they are made, and at: 
recoverable by Law in ſuch Places and Caſes only where there is a Cuſtom for Payment of certain Sum; 
upon the Performance of theſe ſeveral Duties. Wats. Comp. Inc. 1033. cap.52.—* Cro, C. 596. Mich 
16 Car. 2. B. K. Anon.-- ——+ 2 Inſt. 659. 


2. Treſpaſs of Monies taken, the Plaintiff” cannot count of Offerings; For 
it may be, that it Offerings had been in the Writ, the Defendant as Par. 
ſon ers might have pleaded to the Furiſditfzion. Br. Count, pl. 90. cite 
34 E. 3. 23. 

yo Account lies not for Offerings againſt the Pariſh Prieſt, if there be 
no Agreement about them; For the Clerk holds the Veſſel in which they 
are put. F. N. B. 119. (E). 

4. Coat, Armor, Penons, and Sword, put up in a Chapel where a Perſon 
is buried, nor the Carpet, Livery, and Cuſhion which are in a Place in 
rhe Chancel where the Deceaſed uſed ro fir, cannor be claimed by the Par- 
ſon as Oblations. Godolph. Rep. 155. cap. 12. S. 38. cites 9 H. 4. 14. 
Dame Wick's Caſe. 

11 Rep. 16. 5. Offerings and Obventions are in London the Profits of the Church, 
by ER. * and not in Corn or other Manner. 2 Inſt. 659. ä 

and 38 E. 3. 13. a per Finchden. S. P. and Ibid. 16. b. it was ſaid, as to the ſaid Opinions in 30 E; 
& 38 E. z. that Obventio dicitur ab Obveniendo, and includes Oblations, Rents, and other Revenuss, 


which may well agree with the Reſolution there, viz. in Dr. Grant's Caſe. Warts. Comp. Inc. $90. 
Cap. 146. cites 8. 6 | 


6. A Writ of Right of Advowſon was brought of, the qrh. part of the 
Tithes and Offerings of the Church of St. Dunſtan in the Welt in Fleet- 
ſtreet London, and adjudged good. 2 Inſt. 659. 

J. 32 H. 8. cap. J. F. 2. Inforces the Payment of Offerings according ti 
the Cuſtom of Places where they grow due. 

8. 269 3 E. 6. cap. 13. S. 10. All Perſons which by the Laws of this 
Realm ought to pay their Offerings, ſhall yearly pay to the Parſon, Vicar, Pro- 
prietary, or their Deputies, or Farmers of the Pariſhes where they dwell at 

ſuch 4 Offering-days, as heretofore within the Space of 4 Tears laſt paſt hath 
been accuſtomed, and in Default thereof ſhall pay for their ſaid Offerings at 
Eaſter 1 lowing. 

9. By a Leaſe de Rectoria, the Leſſee ſhall have the Tithes and Offer- 
ings of the ſame Church; For they are incident to it. Fin. Law. $2. 88. 

10. Oblations were paid for Houſes in all Places, and now by che 
Statute are brought to a Certainty, that is, a Groat for a Houſe. Hob. 11. 
in Caſe of Leyfield v. Tiſdale. 

11. The Suggeſtion for a Prohibition was a modus for a Farm, and the 
Libel was for Tithes and Offerings, by which it was mov'd, that the Sugge/- 
tion does not extend to the Offerings; wheretore it was ruled per Cur. rhat 


a Prohibition ſhall be only . Sid. 251. Paſch 17 Car. B. R. 7 
Vebb. 


no 
S Wg 28. 


— 
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Webb.—And fays it was ſo rul'd upon a Motion the other Term, in 
the Caſe of Coleman and Gilberr. 


For more of Offerings in General, See Diſmes, or Tythes, an! other 
proper Titles. 


Office or Inquiſition. 


(A) The Original of it. 


1. H HE Office was deviſed by Law for an authentical Means to bring the 
= King to the Land by ſolemn Matter of Record ſuitable to his Re- 
gality, and tor the Safety of the Subject, that he ſhould not enter or ſeiſe 
the Lands of the Subject upon Surmiſes without Matter of Record. Hob. 
347. 13 Jac. in Scacc. in Cale of Sheffield v. Rarclifle. 


1 . 9 a. «a © 


K 1 * — 


| B/) The ſeveral Sorts of Offices: 


n WS 1. HERE are two Sorts of Offices, the orie which veſts the Eſtate 10 Rep. 113. 
1 and Poſſeſſion of Land &c. in the King where he had only Righr 3 4 
or Title before, and this is called Office of Intituling; as in Caſe of a Pur- Pach * 
41 = chaſeby Alien or Villein of che King, or by any Body corporate or poli- Jac. cites 8. 


tick in Mortmain, or by a Perſon atrainted of Felony &. and ſuch Office C. in Caſe of 
which concerns Fee or Franktenement, ought to be by Force of a Com- Sheffield v. 


miſſion under the great Seal of England. There is another Office, and x _—— 
this is called the Office of “ Iuſtruction, and this is when the Eſtate of the the Ofice of 


bg Land &c. is lawfully in the King before, but the Particularity of the Inſtruction 
„% Land &c. does not appear of Record, ſo that it may be put in Charge; ＋ 4 en 
as it one be attainted of High "Treaſon, all his Lands &c. are immediate- ne ae 


a : 22 . f the At- 
ly. by the Statute of 33 H. 8. cap. 20. in the eh ; or if Tenant of the rinder not 


© King commits Felony, is attainted and dies, in theſe and other ſuch Ca- to make the 
ſes the Eſtate of the Land is in the King without any Office. But il it does 2 in 15 
not appear to the Court of Exchequer, of what Lands the Perſon attainted ,;* 1 


Pr . | , to avoid all 
was ſeiſed at che Time of his Attainder or after, and it be found by Office 8 


dy Force of a Commiſſion under the Exchequer Seal, this is a ſufficient brances. Arg. 
& Kecord to inſtruct the King of the Certainty of the Land, by which ir _ 312. 
may be put in Charge. 5 Rep. 52. a. b. Mich. 29 & 30 Eliz. in the Ex- 2! 


. : . ac. in Caſe 
chequer, in Page's Caſe. 1 Sheffield 


| v. Ratchf. 
The Office of Intituling was always b Inquiſition found by Commiſſion under the broad Seal ; For the 
King could not take but by Matter of Record, no more than he could give without Matter of Record - 
© and this was a part of the Liberty ot England, that the King's Officers might not enter upon any other 
© Man's Poſſeſſion till the Jury had found the King's Title; therefore where the King's Title appeared 
of Record, his Officers might enter without any Office found: As where the Lands are held of the 


= Crown, and the Tenant dies without Heir, the Officers of the King may enter, becauſe the Tenure by 
v upon Record whereby the King's Title appears; So by the'common Law, where the Land belonged bs 
0 No- body, the King's Officers might enter, becauſe by the Law the Land is in the Crown; For the 7 
Lau intitles the King where the Property is in no Man; but if a body elſe is in Poſſeflion. the 5 
nds cannot be deveſted without Matter of Record ; and where the King is intitled by Matter of Re- 5 


Ford, there is no need of any Office to intitle him. The Offices of Inſtruction ſettled the annual Value of 
de Lands, and by that Value the Eſcheator accounted, unleſs the Conrt, by putting it up to Auction, 
; found any Perſon that would give more for the Land, and then they let it by Leaſe under the Exche- 
Aer veal, Gilb Hiſt. View of the Exchequer, 132, 133, 134. 


(C) He 
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See (D) — (c) How the Finding mult be. 


See Prerog 
(H. b) | 
> Þ, and t. IF Office be found before the Steward which ong ht to be before the Eſchea. 


therefore 2 == . . 
Es ths tor, this is void, & coram non Judice. Br. Office devant &c. pl. 54. 


traverſed. - (bis) eite 245 3, . 
Br. Traverſe 
% Othce, pl. 34 cites S. C. 


2. It was found before the Eſcheatbr ex Officio, that . F. had done Trea- 
/oa, and was ſeiſed of certain Lands &c. and the King ſeiſed and granted 
them to one A. by which B. Tertenant brought Scire Facias againſt A. to 
repeal thoſe Patents; and becauſe the Party was not indicted of Treaſon, the 
Office was not regarded, but Procedendo granted to B. Br. Office devant 
&c. pl. 51. cites 8 H. 4. 21, 22. 

3. It 2 contrary Offices are found, and the one finds the Heir within Age, 
and the other finds him of full Age; that which makes beſt for the King 
ſhall be received. Arg. Hard. 14. cites 14 E. 4, 5. b. 5 E. 4. 4. a. 

4. Where the laſt Office is contrary to the firſt, it ſeems to be void; 
and contra, where the lait Office Ronde with the firſt Office, as one [ Par- 
cel of] Land in the one Office, and other Land in the other Office. Br. 
Livery, pl. 35. cites 9 H. J. 9. 

5. In Aiſiſe, Pluries ought to iſſue out of Chancery, and not out of the Ex- 
chequer And per Cur. Office found Virtute Officit is as well to intitle the 
King, as Office Virtute brevis; but the Heir ſhall not have Livery upon 
Office Virtute Offic ii. Br. Office devant 8 61. cites 16 H. 7. 11. 

6. It Office finds the Death of the King's Tenant, and that his Heir is f 
full Age, and does not ſay when, there it ſhall be intended that he was of full 
Age at the Time of the Caption of the Inqui/ition, but that he was within 
Age at the Time of the Death of the Tenant ; and therefore ought to be 
expreſs'd 1 that he was of full Age. Br. Office devant &c pl. 58. 
cites 29 H. 8. 

7. A double Igubramus (on Inqueſt firſt, and after on a Melius Inquiren- 
dum) of De Ono vel De Ouibus tenentur &c. ignorant &c. was reſolved to 
be ſufficient to intitle the King. Cro. J. 40. Mich. 2 Jac. in the Court 
ot Wards, Houſe's Caſe. | 

8. Inquiſition finding ſome Parts well, and nothing as to others, may 
be ſupplied by Melius inguirendum; otherwiſe if detective in the Points 
found. 2 Salk. 469. Mich. 2 W. & M. B. R. Layton v. Manlove. 


a * ah. _= _— a. 1 4 a 


D) Neceſſary. In what Caſes. 
It was ina 1, IN Quare Impedit the King made Title to preſent, becauſe the Ad- 
Manner 1 vow/on was held of him in Chief, and was alien'd without Licence, 
Accra, Ran by Which he preſented &c. and admitted for good Title; and yet it is 
aliens a Ma- not alledged that the Alienation was found by Office ; Quod nota. And 
nor and Ad. therefore it ſeems that the King may have Chattle without Office. Br. 


<owſon to a IR . 
brag Fee Prerogarive, pl. 33. cites 2 E. 3. 71. 


75 bold to his proper Uſe without Licence, that the Seiſin of this is not in the King without Office thereof 
found. Br. Ofce devant &c, pl. 3. cites 9 H. 6. 22. 


Br Office 2. The Eſc heator may ſeiſe the Ward tor the King without Office; Per 
4 40 7 * Thorp; quod non Negatur ; and therefore it ſeems that CHhattel my v 2 

Ge MY the 
8. .—— | 
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the King without OfSe, but he gerte gf the Land before Office, by the ftr 


mation that 


Statute of 18 H. 6. Br. Prerogative, pl. 30. cites 24 E. 3. 54. e 


has ſeiſed the Ward of the King, is ſiſfcient for the King to ſeiſe the Ward without Office. Br. Pre- 
rogative, pl. 121. Cites 1 E. 5. 7. per Catesby ]. And if it be found by Office, he may enter into the 
Land ; per Mordaunt, which Frowike affirmed. Br. Office devant &c. pl. 36. cites 12 H. 7. 20. 
But he is not intitled to the Land of his Ward without Office, tho he has nothing in it but a Chattle. Br. 
Office devant &c. pl. 55. cites it as agreed by the Juſtices, 5 E. 6. in the Caſe of Charles Brandon 
Duke of Suffolk. 


3. If a Villein of the King purchaſes Goods, the King ſhall be adjudged in Br.Property, 
poſſeſſion of them without Office found; but if he purchaſes Land, the * A 
King ought to ſeiſe before that he ſhall be poſſeſſed: Quere, if this ought ods ths 
not to be found by Office. Br. Orfice devant &c. pl. 53. cites 35 E. 3. fon ſeems to 


/ and Firzh. Villeinage 22. be inaſmuch 
j F as Goods are 
V0 WE moveable and tranſitory ; and it is ſaid elſewhere, that the King may grant the Ward of the Body 
E E without Office ——Þr. 41. = 113. cites S. C. And Brooke 4. it ſeems to him that the 
cCEiſing of the Land ſhall be by Office; for Land abides, but Oxen or Cows may be eaten or waſted. 
= The King is not in Poſſeſſion by Alienation of his Tenant, who holds Br. Tra- 
- = of kim in Capite without Licenſe, till the Tenure and the Alienation are a org 
S = found by Office. Br. Office devant &c: pl. 24. cites 5o Afll. 2. 1 
5. It ſeems that if the King has not Office, which proves him to have a 
. Title, chen he ſhall nor be ſelſed of the Land of any ; nor can he by this En 
try or by any other Act without Matter of Record be ſeiſed of the Land ot 

any other, unleſs where the Writ iſſues to the Eſcheator to ſeiſe ; tor there 
= my be Seiſin without Office, as it ſeems there. Br. Patents, pl. 3. cites 

9 H. 6. 20. 
. = 6. Where a Man is attainted, the King cannot enter without Office. Br, Br. Office 
& Traverſe de Office, pl. 32. cites 4 E. 4. 2t. 3 
of E. 22, 23, S. C.—S. P. Upon Attainder of Felony, 1 Rep. 50. Trin. 42 Eliz. in Alton-MWond -s Caſe, — 
ll f 5 Rep. 52. b. | *; 
in | | | 
be J. In Quare Impedit the King counted by Title of Attainder of *Treaſon *Queen Eli- 
8. do have Preſentation without Office found: And it was held by the A 1 
© Juſtices that the King may be intitled zo the Preſentation fallen without Of- PH, 

n- cr; tor that is only a Chattle, but the Inheritance of Advowſon is real. And for "Treaſon, 
ro e Things tranſitory, the King ſhall have them without Office, as the whereof A. 


art Vard of a Body, and may grant it without Office. And /o where a Man *. 18 
cutlau d has an Advowſon, and after the Church voids, the King ſhall have M. his Wife” 


ay © it without Office. Br. Office devant &c. pl. 45. cites 20 Ed. 4. 11. by Petition 
nuts 8. And therefore the ſame Law ſeems to be of Goods moveable. Ibid. a ight, 
hi- h com- 


.* E the Title of M. and of the Queen, claimed her Dower, which in Efféct was this, That A, 
ber Husband was ſeiſed thereof in Fee, and took her to Wife, and before his Freaſon committed levied 
78 p a Fine with Proclaniation to another, whoſe Eſtate the Queen had by lawful Conveyance therein ex- 

= preſs'd ; and that afterwards A. was attainted of High Treaſon by Ortler ry, and died, which Outlawry 
vas afterwards reverſed in a Writ of Error. And it was reſolved by the Lord Chancellor, with the Ad- 
Ice of all the Judges, that the Petitioner need not have any Office to find her Title, becauſe her Title 
fands with the Title of the Queen, and the Queen is not intitled by Office, (which ſhe might traverſe, 
confeſs or avoid) but by Conzeyance, which ſhe aHrmeth. 3 Inft. 215, £16. cites Hill. 2 Eliz. 


Ad- The Lands, whereof a Perſon attainted of High Treaſon dies ſeiſed of an Eſtate in Fee, are actually 
ce, reſted in the King without any Office, becauſe they cannot deſcend, the Blood being corrupted, and 
* the Freehold ſhall not be in Abeyance ; But it ſeems agreed, that by the Common Law ſuch Lands 
uere not veſted in the actual Poſſeſſion of the King during the Life of the Offender without an Office. 2 

And WE Hark. Pl. C. 448. cap. 49. S. 1. 2. 
Br, = A Riglt of Entry into Lands, to which a Perſon attainted of High Treaſon is intitled, is as much for- 


cited as Lands in Poſſeſſion; but the King ſhall not be adjudged in Poſſeflon of tuch Lands without 
un Office, and Scire facias or Seiſure on ſuch Office ; for the Words That the King ſball be deemed in Po- 
Alen without Office &c. in the Statute 33 H. 8. ſhall have this Conſtruction, That he ſhall be in Pol- 
eſſion without Office in the ſame Manner as he ſhould have been upon an Office found at Common 
u. But at the Common Law, if a Diſſeiſee had been attainted of High Treaſon, and the Seiſin 
found by Office, the King ſhould not have been in Poſſeſſion without a Scire facias, or a Sciſure at 


Welt 2 Hawk, Pl. C. 452. cap. 49. S. 23. 
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82 Office or Inquiſition. 
＋ Br a. It the King leaſes for Years, rendring Rent with Clauſe of Rosen, 


3 the King cannot enter tor Non-payment till the Matter be found by 
„ Office, Br. Office devant &c pl 30. cites 2 H. 7. 8. 


7. cites 2 

7 8. And . | 
per Brian, the King need not demand the Rent as a common Perſon ſhall do: But per Huſſey, the King 
is not in Poſſeſſiot thereof till the Condition broken be found by Office. 8 

The King grants a Leaſe, Proviſo that the Leaſe ſpall be void on Nonpayment. The Rent is Arreat 
The Leaſe 1s void cih any Offce ; and yet Office is neceflary to intitle the Kiug to the Meſne Prof, 
and the Poſſeſſion, by Reaſon that the Nonpayment of the Rent is Matter of Fact in Pais, and is not 
triable by Record; but if the Condition had been triable by Record, there by the Breach of the Con. 
dition the King ſhould be in Poſſeſſion without Office ; As, upon Condition to grant other Land by 
Decd inrolled in Chancery, or to ſurrender Parcel in the Exchequer by ſuch a Day, if the Tenant fails, 
Office is not neceſſary to intitle the King to the Poſſeſſion, becauſe the Records of the Chancery and 
Exchequer themſelves prove Title ſufficient. Per Manwood Ch. B. and Ac accordingly, which 
was afhrmed in Error. Mo. 291, 295, 296. Paſch. 32 Eliz. Sir Moile Finch v. Throckmorton. 

If the King grants a Leaſe for Life, on Condition to be void on Nonpayment of the Rent in forty Day, 
he can't be intit led thereto on Breach, unleſs by Office found in its preper County to avoid it. Bur ſuc} 
Condition reſerv'd on Leaſe for Tears, may be found by Office in another County, and 'tis but an Ofc, 
to inform the King, which in whatſoever County found is ſufficient: Cro. E. 855. Trin. 43. & ,, 
Eliz. B. R. Parſlow v. Corne. The Leſſee continuing Poſſeſſion ſhan't be accounted. an [xtry, 
before Office thereof found, but he ſhall be Accountant for the Profits to the King as Batliff of his ow: 
"Cort. 2 Le. 134 Sir Moll Finch's Cafe. 2 Le. 206. S. C. cited. 


Br Officede- 10. The King may be ſeiſed without Office. Br. Prerogative, pl. 91. cite 
vant &c. pl. 9 H. J. 2. per Oxenbridge. 

34. Citesd. C. 

S. P. And 11. As where the King's * Tenant dies without Heir. Ibid. 


Brooke ſays, 

it ſeems that Entry by a Stranger ſhall not alter the Caſe ; For if the King be ſeiſed by Law withor 

Ofhce, a ——_— by bis Entry cannot deveſt the Franktenement out of the King. Br. Office devant &. 
J. 34. cites S. C. 

x 8. P. That the Franktenement is in the King without Office or Entry where no Stranger enters ; Fo: 

ho pen cannot merge; Quod Nota. Br. Eſchear, pl. 33. cites S. C,—Br. Eſchcat, pl, 23 

cites S. C. | | 


Br. Office de- 12. $ it he be attainted of Treaſon and dies; For he cannot har 


n Heir. Ibid. 
34 cites S. C. | | | 
Br. Office devant &c.}pl. 38. cites 4 E. 4. 22, 23. Contra, that where a Man is attainted of Treaſcn, 


yet the King cannot enter without Office. But ſee pl. ). and the Notes there. 


Br. Offs o 13. So if Tenant in Tail, the Reverſſon to the King dies without Iſu. 
vant &c. pl. Thj 

34. citesS. C. Ibid. , 
If Tenant in Tail, or for Term of Life [of the Grant] of the King dies <vithout Iſſue, Franktenemen 
is in the King; and chere the Father dies and none enter, the Franktenement is in the Son, and ſo in the Kin, 
if the King be Heir to ſuch Perſon who dies ſeiſed. Br. Eſcheat, pl. 33. cites S. C. 


Br Office de- 14. So of Tenant for Life, the Reverſſon to the King, and the Tenan 
en 3+ dies, the King is ſeiſed in Fact without Office; per Oxenbridge. And pet 


| 3 and Huſſey this may be Law; But per Fiſher it is good Law; For Frau- 


ſo of Aliena- fenement cannot be in Suſpence ; Contra upon Alienation in * Mortmain. Bi 
tion by Je- Prerogative, pl. 91. cires 9 H. J. 2. 


nant of the 
King without Licence. Ibid. And if Tenant for Life, the Reverſion to the King, ſurrenders by Les 


inroll d, the Franktenement is in the King without other Record; For this is Matter of Record by t- 
Iarollment; per Huſſey, and of the others he would be adviſed. Br. Prerogative, pl. 91. cites 9H. 7.:. 


15. It is not neceſſary that an Office be found to intitle the King wh! 
the Law caſts the Poſſeſſion upon him; as in Caſe of Eſcheat and Limitatic! 
of a Remainder to the King, which afterwards veſts in Poſſeſſion & 
but otherwiſe where the Law caſts the Poſſeſſion and Franktenement on 
the Heir, as in Caſe of Ward. Pl. C. 229. b. 230. Willion v. Barkley 
———cucs T. 9 H. J. 2. Br. Eſcheat. 25. 33. Office devant 34. Preic 
gative 91. 

Br. Preroga- 16. The 8 in ſome Caſes may be in Poſſeſſion without Office, and 
tive, pl 38. none can diſpoſſeſs him; As where War is between England and France 


on 7 5 the Poſſeſſion of Priors aliens may be ſeiſed by Command without ons 
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And {0 of | Temporalties of a Biſſep upon Contempt; For thoſe Potiel ions mor far lears 


þ , , rt 11 Tek, " , 4 be outlawed 
are apparent and known in certain. *Br Othce devant &c. pl. 14. cites 21 8 


H. 7. 7. per Frowick Ch. J. for clear Law. King ſhall 

; ; ſeiſe without 
Office. And ſo ſee that in Caſes of Chatzles the King may ſeiſe and have Poſſeſſion without Office. Ibid. 
And by Mordant and Frowike here a common Perſon cannot enter, but is put to an Action, as for Waſt, 
Ceſs by Ceſſavir, or the like, if ſuch Matter be found for the King by Office, he cannot enter, but 
ſball have Scire facias. Br. Office devant &c. pl. 36. cites 12 H. 7. 20. [21] 


17. The King never ſhall be entitled by Matter in 21 nor by Allegation d Brooke 
of Matter in tact, biu by Matter of Record; per Rede clearly. Br. Office ſays, that by 


f this it ſeems 
devant &c. pl. 15. cites 21 H. 7. 19. —— 
22 Ks 3 tion in the Ex- 
chequer does not intitle the King till it be found between the Parties by Iſſue tried, or by Confeſhon of 
Record, Ibid.- Quere if Tail js diſcontinued by the Anceftor of the King who was a Subje&, or the 
Poſſeſhon of a Feme be diſcontinued, and after it is found that the King is Heir to the Tail, or to the 
Feme by Office, whether the King be not put to a Scire facias in this Caſe ? It ſeems that he is. Ibid, 


18. It the King grants Land for Life and after the Patentee dies, yet the See theStar. 
King cannot grant ir over till the Death be found by Office, and this by 8 . &. 6: 


at Preroga- 


the Statute of * 18 H. 6. Br. Office devant &c. pl. 56. cites 29 H. 8. tire (H. 5.) 
19. The Queen cannot be intiruled to Things Real without Office. But * S. P. 2 Le 
for Things Perſonal the may in ſeveral Cafes. So for Chattels real; as in 206. Arg,— 


"RE 0 = La . P. Lane 
Ontlawry, the Queen ſhall have Obligations Statutes - Recognizances— d. es 


* Leaſes for Vears Next Avoidances without Office Becauſe the Queen }, H.“ 8.— 
is intitled by the Record of the Outlawry; per Clark J. Mo. 292. Paſch. S. P. Ibid. 

32 Eliz. in the Caſe of Sir M. Finch v. Throgmorton. 6. r*+47 

7 eld Ch. B. 

Trin. 7 Tac. in the Exchequer; in Sir Edward Dimock's Caſe. 

A. the Father of B. the Plaintiff being poſlefled of a Leaſe for Years, was outlawed for High Trea- 

ſon ; an Inquiſition fonnd B's Title, and the Tenements were ſeiſed into the King's Hands, who grant- 

ed away the Term; the Outlawry was afterwards reverſed for Error; and thereupon the Leah was re - 
ſtored to B. 2 Vern. 312. Hill. 1693. Peyton v. Ayliffe. [Quere if the Inquiſition was neceflary ). 


20. There is a Difference between an AF of Aſſirance and an Act of Forfei« 
ture. If the Words are, that the King ſball have and enjoy, tis then an Act 
of Aſſurance, and the Lands are given to the King without Office; but 
by an Act of Forteiture, the Lands are nor in the King without Office 
found. Arg. Godb. 304. Paſch. 21 Jac. in Caſe of Sheffield v. Radcliffe. 

21. An Archdeacon made Sie of rhe Office of Reg iſter of his Archdeaconry, , Vent 2. 
by Means of which it became torteired by the Statute of 5 £7 6 E. 6. cap. S. C. adjudg- 
16. And the Queſtion was, Whether the King having granted the ſame ed, and Pol. 
without any Office found thereof it be good ? And reſold that it is good; lexfen — 
Becauſe no Eſtate or Intereſt in the Office is forfeited, either of the Arch- Nee of 
deacon or Regiſter, nor is any Franktenement to be diveſted out of him, a Choſe en 
and veſted in the King; Bur the Office is become void, and by the Diſ- Action. 
ability of the Archdeacon, the Power to ſupply the Ottice of egiſter is 
in the King, and cited 20 E. 4. 11. a. and therefore gave judgment 
unanimouſly tor the Plaintiff. 3 Lev. 289. Hill. 2 W. & M. C. B. WooOd- 
ward v. Fox. 

22. Where a Freehold is forfeited to the King by any Statute, it is re- Agreed, that 
quiſite that an Office ſhould he found of the Forfeiture. But where it is 7 ſuch 
only a Power to appoint an Officer tis otherwiſe. 2 Vent. 267. Hill. 2 & Richte 
3 W. & M. C. B. Woodward v. Fox. 2 that 


was a Chat- 
tle ſeparate from the Inheritance, and the King might ſupply ſuch preſent Avoidance before any 
Office found, tho? it be admitted that the Right of Nomination in Point of Eſtate, ſhould not veſt in 
the King before Office found. 2 Vent. 270. Woodward v. Fox. 


23. In a Kire facias out of Chancery tc repeal a Patent for a Market, it But where a 
was objected that an Office ought to have been found before the Scire ſacias. Sci. fa. i, 
For that a Sci. fa. is 4 judicial Writ, and ought to be founded upon a Re- —_ N of 
cord. But it was refolved, that it is true that a Sci. facias ought to be in Patent or 


founded upon @ Record, and that ſo it is in this Caſe ; For the Patent is ; other Thing 
Recor 
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in avother Record in Chancery, out of which Court the Sci, ta. iſſued, and it is a ſut- 


W toy ticient Record whereon to tound it. 3 Lev. 223. Trin. 1 Jac. 2. in the 
dee ., Houte ot Lords on Appeal from the Chancery. Ihe King v. Butler. 

be found in | 
the other Court before the Sci. fa. nnlefs the Forfeiture appear on Record in the ſame Court, upon 
w hich to found the Sci. fa. And where the Office is found, the King ſeifes immediately upon the Ot. 
fice ; but where the Sci. fa. is founded upon the Patent, as in the principal Caſe, the King cannot eie 
till the Fortciture or other Detect of the Patent be try'd npon the Sci; fa. 3 Lev. 223. Trin. 1 Jac. 2, 
in the Houle of Lords on Appeal out of Chancery. The King v. Butler. 


— — — 


Othce or Inquiſition. 


* 


And it is 24. The King granted the Wardihip of Body and Lands, rendring Rem 


there ſaid | - 0 1 n 1 
r the Receiver or his Deputy within 40 Days after the Feaſts appointed fur 


P efolution Payment, with a Clauſe to Le void on Nonpaymens. It was agreed, that the 

was made in Leaſe is not abſolutely void by Nonpayment ot the Rent reſerved, 

the Cale of unleſs Office be ound; Becauſe it was payable to the Receiver or his De- 
; p*Y 


7 puty, which is Matter of Fats in Pais. For there is a Difference between 
Throgmor- à Leaſe tor Years, referving Rent payavic at the Receipt of the Exchequer, 
ton — Cro. with ſuch Proviſo, and when it is payable to the Recerver or his Depit); 
I. 220, 221. For in the /r Caſe the Payment or Nonpaymeut appears of Record; and 


ry 8 * thereſore there needs no Office to prove the Nonpayment ; But in the laſt 


_Mo 291. Caſe it does not appear of Record, and therefore in that Caſe the Leate 
pl. 445. 8. C. is not void by Nonpayment without Office. Cro. C. 99, 100. Mich. 3 
Aud. 303. Car. Stephens v. Potter. 

>. C.—2 Le. 

134 to 146. pl. 1:8. in the Exchequer, S. C—S. P. Poph. 53. Trin. 36 Eliz. cites S. C. and Judg. 
ment there given accordingly, Finch v. Riſeley. And that where in the Caſe of a common Perſut, an 
Entry is neceſſary to defeat an Eſtate, there in the King's Caſe an Office is neceſſary to determine the Eſtate; 
For an Office in the King's Caſe countervails an Entry; becauſe the King in Perſon cannot make an 
Entry, | 


(E) Neceſſary. I Vat the King may do before Office found, 


S. P 9 Rep. 1. HERE it is awarded that the Temporalties of a Biſhop ſhall be 
{ach — ſeiſed into the Hands of the King, the King ſhall take Conu- 


nold' Cafe ſance of them, and ſhall preſent to the Advowſon ; For the Temporalties of 
a Biſhop are alcmays of Record in the Exchequer, as appears 21 H. 5. J. Br. 
Office devant &c. pl. 17. cites 21 E. 3. 30. and Fitzh. Scire ta. 113. 

Kelw. 42. b 2. Where the King's Tenant dies ſeiſed of an Advowſon, or in Caſe of 

43.—9Rep. an Outlawry, tho' the Eſtate is not in the King before Office, yet if the 


. Repncld: Church becomes void, the King ſhall preſent before Office. 2 Vent. 270. 


Cale. in Caſe of Woodward v. Fox.—cites 20 E. 4. 11. 

S. P. Mo. 3. Where the King leaſes for Years with Clauſe of Re-entry for Non- 

_ _ payment of the Rent, the King need not demand the Rent before he re- 

Alice Finch enters; but it is faid chere, that if the King grants the Rent and Re-entry 

v. Throck- 70 another, he cannot enter without demanding the Rent, and the King 

morton. may grant his Action, and a Choſe en Action, contrary of a common Per- 
ſon; quod nota ; Per Huſſey and Brian, and the King caunct enter 10 tht 
Non-paymnet be found by Office. Br. Entre Cong. pl. 88. cites 2 H. J. 8. 

4. Brooke makes a Quære, if Grant of the King be good without Ot- 
fice, in Caſe of Alienation in Mortmain, or by Tenant 4 the King without 
Licence, by reaſon of the Statute 18 H. 6. 6. that Grants betore Office 
ſhall be void. Br. Office devant &c. pl. 34. cites 9 H. ». 2. 

5. Note, by thoſe of the Exchequer, where a Man is attainted by Pai 
liament, and all his Lands to be forfeited, and does not ſay that thoſe ſhall le 
in the King without Office, there they are not in Seiſin ot the King to 
grant over without Office, For it does not appear of Record what Lands 
they are. Br. Office devant &c. pl. 17. cites 27 H. 8. 


6. In 


; where Faß is found by Tenant of the King, he ſhall have Scire Facias 
upon the Office; Per Coninge. Br. Office devant, pl. 11. cites 14 H. 7.22. 8. p ber 
and 15 H. J. 6. Rede ]. 


te King 
| Rede f. 
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6. In ſome Caſes the King ſhall be. in Poſſeſſion by Office without Seiſure, 
as of Lands, Tenements, Offices &c. which are local, or whereot conti- 
nual Profit may be taken; As where tis found by Office that Condition is 
broken, or that Perſon attaint of Felony is ſeiſed of Land &c. or in caſe 
of Ward of Land &c. In ſome Caſe the King ſhall be in Poſſeſſion by 
Office and Seiſure, As 1n Caſe of Advowſon &c. the right Patron ſhall not 
be outted by ſuch talſe Office found of it, till the King preſents, and his 
Clerk admitted and inſtituted; 9 Rep. 95. b. Hill. 9 Jac. in Canc. in Sir 
George Reynolds's Caſe. 

5. fa e of a tranſitory Chatte! coming to the King an Office is not ne- 
ceſſary; but where an T comes to the King an Office ought to be 
found. Arg. Lane. 43. Paſch. » Jac. in Caſe of the King v. the Earl of 
Nottingham & al. 

8. In Caſe of Simony the King ſhall preſent without Office. 2 Vent. 
270. Hill. 2 & 3 W. & M. C. B. in Caſe of Woodward v. Fox. 

9. A Promiſe and Order was made for paſſing a Patent of the Office , 
Warden of the Fleet to L. on a ſuppoſed Forfeiture for permitting Eſcapes, and 
this was inſiſted to be before Inquiſition taken, or Forfeiture found, and 
therefore illegal; to which it was anſwered, That in Truth the Inqui- 
ſition bears Date, and was taken before the Warrant for paſſing the Pa- 
rent, though not filed till afterwards, and that that is not material; For 
this is none of the Caſes where the Statute requires the filing of an Inqui- 
ſition, and only in Caſes of Grants of Lands and Tenements; But the 
Curt held it to be a Matter of great Conſequence to the King, and to 
the Subject if the Seal ſhould be put to this Patent, and that it might oc- 
caſion a general Eſcape of all the Priſoners in the Fleet, and therefore 
would know the RS s Pleaſure before they would paſs the Grant. 2 Vern. 
113. Trin. 1690. Colonel Leighton's Caſe. 
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(F) In what Caſes the Office ſhall be ſafficient cvitſout 
Serſure. 
. T* Office be found for the King of an Advowſon in Groſs, yet by this Upon Office 


the Owner is not out of Poſſeſſion. Br. Office devant &c. pl. 52. found that 
the Tenant 


: cites 17 E. 3. 10. in his Life 


granted the 


© nextPreſentation to B. who preſentetl C. who was inſufficient; and did not preſent another within ſix 


Months, by which the Defendant theOrdinary made Collation by Lapſe, and that the King was intitled by 
the Heir within Age and in his Ward; there the King is not in Poſſeſſion, but ſhall have Quare Impedit 


| For he is not in Poſſeſſion of the Advowſon. Br. Office devant, pl. 11. cites 14 H. 7. 22. and 15H. 5. 6 


Br. Traverſe de Office, pl. 15. cites S. C. 


: "EIN do id : And of Of- 
2. The King may be in Poſſeſſion of an Advow/ſon appendant or in Groſs, I a 3 


by Office thereof found; contra of Common or Rent; For Præcipe lies of 7 22 


Advowſon, and Livery may be made ot it; Contra of Rent and Common. g,,,,,.,,, 


2 Br. Office devant &c. pl. 46. cites 20 E. 4: 13, 14: and 21 E. 4. 1. | <vbich are 


Manual or lie 


FE ix Occupation, the Ki this is in Poſſeſſion without Entry, and others by this are out of Poſſeſſion; 
E Gaire of Rent and . as appears there; and a Man may be out of Poſſeſſion of Advowſon by Pre- 
ſentment; contra of Rent and Common. Ibid. 


Br. Traverſe de Office, pl. 40. cites S. C. 


3. There are ſome Offices which do not put the King in Poſſeſſion, as mn Hoe 
, pl. 


15. cites S. C. 


| which Tre- 
maile ]. Hot Br. Office devant &c. pl. 15. cites 21H. 7. 19. Put where Office frds Matter fer 


which a common Perſon may enter, in ſuch Caſe the King ſhall be adjudged in Poſleſhon ; per 
r. Office devant &c. pl. 15. cites * 7.19 
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Br, Traverſe 4. $ upon Ceſſavit found by Office, he thall have Writ ot Scire Facias, 
de Ofhce, Ibid 
pl. 15. cites ; 


8 C.———Dd.P. per Rede J. which Tremaile . agreed. Br. Office devant, pl. 15. cites 21 H. 7. 19. 


— 1 


(F. 2) In what Caſes the Office ſhall be ſufficient 70 put 
the Party ozt of Poſſe eon. 


But if it be 1.  NUARE Tmpedit by the King, and counted that it was found by Of- 
= —. wa free, that S. B. held the Manor of W. to which the Advowſon is ap- 
King 1; pendant of him by Knights Service, as of the Earidom of B. which came to hin; 
Common tw my by Attainder, and that S. B. preſented &c. and after died his Heir within 1 
Land been, Age, and now in Ward of the King, and the Church voided, and the Kung ; 
2 _ preſented , and the Defendant diſturbed him; the Defendant ſaid, That A. was Wt | 
traveriedin elfe of the Advowſon in Fee, and preſented him, abſque hoc, that the ſaid s 
Chancery, 9. B. preſented modo & forma; Per Jenny, Office which intitles the King = 
but by Plea; to Lands or 'Tenements puts him in Potlefſon, and all others are by this s 


For vy t41s put out of Poſſeſſion, and therefore ſuch Office ſhall be traverſed in the 


the Party 1s 


nor our of Chancery, and not by way of Plea. Br. 'Traverſe de Office, pl. 4o. cites 
Poſſeſſion. 20 E. 4. 14. and 21 E. 4. 1. 
Ibid. 
where it is fund that the Tenant of the King died ſeiſed of a Manor to cobich a Villein is regardant, the 
Villein may traverſe it by Plea, and not in Chancery. Ibid - So of a Rent-charge, as where it i; s 
found that the Tenant of the mY has a Rent-charge out of my Manor, I ſhall avoid it by way of s . 
Antwer ; And Choke and Nottingham Ch. Baron agreed with Jenney. Ibid, But per Brian Ch. ; , 
J. there is a Diver/ity where a Thing is found 3 by Office, and where imply'd as here by theſe Words, | 
Cm Pertinentis, which is imply'd, there this need not be traverſed in Chancery, but by way of Anſwer | 
Lid, And by him if it had been expresſly found of the Advocuſon in the Office; yet becauſe it does nt ; 
lie in manual Ocer pation, it need not be traverſed in Chancery, but by way of Plea; But Billing Ch. ], : 1 
of England agreed, that the Office ought to be traverſed. Ibid. And per Collow, the Appendancy 10 
11 the Title cf the King; For he is intitled ſo by Office, and therefore this ought to be traverſed, and not the 8 
Preſentment, which Littleton and Brian J. agreed. Ibid. —Br. Traverſe per Sans &c. pl. 257. cites 
20 E. 4. 13. 14. and 21 E. 4. 1. 3. S. C—— Br. Office devant, pl. 46. cites 8. C. | ; a 
. 's 
We 
a 8 fi 
(G) Subject bound by it. In what Caſes. 8 1 
Br. Entre t. 4NFFICE is found for the King, and after upon falſe Surmiſe other Of: Wi " 
Cong. pl. 27. fice is found for a Party, this ſhall nor diſcharge the Office found i W 1 
cites S. C for the King; bur it he enters it is Intruſion; for it is only Inqueit of BF B 
Office, which ſhall not diſcharge the Title ot the King; and alſo Inqu/ WF - 
of Office found for a Subjet# ſball not bind any Party; quod nora; For it !' WW K 
only Evidence; but Inqueſt of Office tound tor the King thall bind till ic be 9 
traverſed ; Note a Diverſity. Br. Enqueſt, pl. 22. cites 21 E. 3. 1,2. MF) 
* S. P. Br. 2. Office found that J. S. Tenant of the King died ſeiſed, and that . 
Othcedevant F. zs his Son and Heir, and of the * Age of one Year, where he is ot the Age = 
2 1 ot 40 Nears, he has no Remedy at the Common Law, and ſhall not have We 
WS: Bur” Livery till 20 Years after; And per Brian, if it be tound that J. F. hot Wi 
Brook ſays, of the King in Capite, his Heir within Age, where in fact he has no Lai, 
ſee now the his Heir thall be in Ward, and has no Remedy; but per Townes he has; *e 
_— of 2 For he may traverſe, quod Catesby, Neal, and Huſſey, concetlerunt. Br | 
peta” Office devant &c. pl. 28. cites 1 H. 7. 3. 8 --” 
Br. Traverſe 3. And if it be ſound that the King's Tenant died ſeiſed, and that! cp 


_ 


— — — 2 — — 
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he robo has Office found for Lim. Br. Office devant &c. pl. 40 cites 5 E. 4. 


— — — — ä 


" : In Annuity, if the King be intitled by Office to Land to which NM. has 
Title and Right, he cannot enter upon the King; tor by the Office the 
King is in Poſſeiſion, and N. 1s out of Poſſeſſion, and if the King grants 
it over, he cannot enter upon the Patentee, the Office being in Force ; 2 he 
who has a Rent-Charge or Common out of that Land 1s not out of pPoſ- 
; S ſeſſion, but may diſtrain the Patentee, or uſe his Common. Br. Entre 

= Cong. Pl. 42. cires 21 H. J. 1. | 

3 5. 2 & 3 Ed. 6. cap. 8. F. 3. Enacts that where any Office or Inqttiſition This being 
is found omitting any Title for Term of Years, by Copy of Court-Rell or other * P<nefictal 


41 | I * 
1 8 Intereſt, every Leſſce or Copyholder, and every Perſon that ſball have any Iu- tate, 4 18. 
ic * tereſt to any Kent, Common, or Profit apprender, out of any Lands cou nant by Sta- 


tained in ſuch Office or Inquiſition, ſball enjoy their Leaſes and Intereſts, tute Staple, 


Rents Sc. as they might have done, in Caſe there had been none ſuch Office and Flegit 


„ Ingui/ttion found, and as they ought to have done in Caſe ſuch Leaſe, In- and re, 

's = tereſt by Copy of Court-Roll, Rent Ac. had been found in ſuch Office or In- tors, that 

4 : quiſition. hold Lands 
3 . | tor Payment 

8 Od Debts are taken to be within the Benefit of this Clauſe. Co. Litt. --, b. — 8. P. becauſe their In- 

8 tereſt is but a Chattle real. 2 Inft. 689. 

le | Termors before this Statute had not any Traverſe, and the Statute does not give any Traverſe to 

them ; Then what Means ſhall the Defendant have to ſave his Term? Only by the ſupplying the De— 


- fect of the Inquiſition, and ſhewing his Title to it; which is all that he has to do in Relation to the | ; 
Incuifition, and it is not material to him whether the Inheritance be in the King or in any other ; and . 
' 25 it ſeems the Statute 1s {trictly penn'd to prevent the Termor to diſpute the Title of the King to the 6 
5 Inheritance; and inaſmuch as it can't be any Prejudice or Advantage to the Termor if the luheri tance | I 
* = ſhall continue in the King, and it may be prejudicial to the King, if it ſhould be traverſed and found ; 
of = againſt the King, therefore 'tis Reaſon that the Defendant ſhall not be admitted to traverte it 2 Lutw * 
b & 1008. Paſch. 10 W. 3. The King v. Hungerford. , 
„ 6. A Forfeiture of the Office of Marſhal of the King's Bench; (which i 
J. is an Office of Inheritance) was found by Inquiſition our of the Petty-Bag 0 
Office; and it We moved by the King's Counſel for a Writ ot bf 
— Seiſare. But the Lord Keeper, upon great Conſideration, did retuſe to 
grant it, and gave the Defendant a reaſonable Time to traverſe the Ingui- 4 
= tion peremproriiy. Hill. 5 W. & M. in Canc. For although the Inquiti- | 
L tion finds a Title in the King, yer the Inquiſition is traverſable; and 
tis very hard to turn a Man our of Poſſeſſion upon a bare Inqueſt of Ot- 
| 1 without hearing what the Defendant hath to fay for himſelf. L. P. 
EK. 630, | 3 : 
J. Inquiſition upon a Melius Inquirenduim is triverſable ; becauſe it is 4 
＋ wt taken ſuper Viſum Corporis ; For an Inquifirion ſuper Viſum Corports a4 
nd 3 not trader ſable. Carth. 72. Mich. x W. & M. B. R. The King v 1 
of Bonny. | 5 1 ] 
%. x Tenant for Life Remainder to B. in Fee, A, is attainted. The 1 
is WW King ſeiſes. In this Caſe B. may enter on the King. Otherwiſe, it an 1 
be Office had found A ſeiſed in Fee. 2 Salk. 469. Hill. 8 W. 3. B. R. Linch 1 
Coocte. 5 
4 ö Z 
\ = bl * MO — 4 
ds þ Pe I £ | 5 
:, (G 2) Traverſed. In cout Caſes, and how. 4 
Br 1 'B Y 34 E. z. Stat. 1. 14. Traverſes of Offices found before the Eſche- * 
F ators ſhall be tried in the Bench. | 2 
t! 2. It was found by Office return'd in Chancery that W. of H. Was ſeiſed 4 
„ certain Land in B. and was aiding to M. P. Enemy of the King, by 4 
ore which the Land was ſeiſed into the Hands of the King; whereupon 7 
came the ſaid W. of H. and travers'd that he was not aiding &c. Br. 2 : 
ver x 
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verſe de Office, pl. 46. cites 43 Aft. 28.— And ſuch an Office appears the 
lame Year. p. 29. and ſuch a Traverſe to it. Ibid, 


As e 3. A Man cannot traverte the Title of the King without Title by Ot. 
Gele fice. Br. Traverſe de Office, pl. 22. cites 5o All. 2. 

Ii vas ſeiſed | ; 

in Fee, and held of the King in Capite, and died ſeiſed ; and R. who is an [deot, is his Fleir, and that 1 
enter d, and Scire Facias iſſuea againſt A. to ſay Why the Land ſhould not be ſeiſed for the King for Ideocy? 
who came and ſaid, That R. releaſed all his Right to P. F. <uho imfeeffed him, at hich Time R. was of god 
Memory, Abſque hoc, that he <vas a Fool natural a Nativitate ; Priſt ; and admitted for a good Traverſe; 
and he ſaid further, That the Land is held of D. C. Abſque hoc, that it is held of the King, Prout &c. Skip. 
with aid, You cannot have this Iſſue unleſs the King was in Poſſeſſion; For by the Office found, of 
this Tenure and Alienation, the King ſhall be in Poſſeſſion, and then you may traverſe it, but not now 
Vor then you will toll the King of the Seiſin which the King might have after the Office is found. Br 
Traverſe de Office, pl 22. cites 50 Afl. 2. Br. Office devant, pl. 24. cites S. C. 


4. By 23 H. 6. cap. 11. S. 2. If any will traverſe an Office, no Pro- 
tection ſhall lie for the Patentee; and concerning the Demiſe of the Land 10 
him that tenders a Traverſe, the Stat. of 36 E. 3. 13. 8 H. 6. 16. and 18. 
H. 6. 6. ſhall be duly obſerved. | 

5. In traverſe of Office the Plaintiff” in the Traverſe was nonſuited, and 
per Cheney J. clearly the Plaintiff may have a new Traverſe ; For Tra- 
verſe is given by Statute ; For at Common Law, he whoſe Land is ſeized 
into the Hed of the King, had no other Remedy but by Petition, and 
it he was nonſuited in the Petition, he might have a new Petition, and 
the Traverſe is given in lieu of Petition; and thefore if he be nonſuited 
he may have a new Traverſe. But, per Hals, the Statute gives only one 
Traverſe, and therefore if he be nonſuited he ſhall not have another 
Traverſe. Ouære inde ; For where Starute gives Action, as Maintenance, 

Decies tantum &c. which were not at Common Law before, it ſeems that 

the Party may be nonſuited and have a new Action, and Traverſe is in 
lieu of Action. Br, Traverſe de Office, pl. 16. cites 4 H. 6. 12. 
Br. Office 6. Where the King is intitled by double Matter ef Raw, a Man ſhall 
devant, pl. not have Traverſe, as where Tenant of the King is attainted of Felony, and 
z7 ciresd. C. after it is found by Office that he was ſeiſed of certain Land at the time &c. 
Br. Traverſe de Office, pl. 3 1. cites 3 + 24. 
7. It the King enters into my Land by Office, and there is no ſuch Office, 
I may traverſe and ſay that Nul tiel Record Br. Traverſe de Office, pl. 
32. cites 4. E. 4. 21. 
8. A. was bound to two in an Obligation i 40). and the one was Felo d: 
ſe, which was tound by Office ; and per — . It 7s all forfeited to the 
King; but Young contra; For the Survivor takes Place before the Office, 
and 1t was touch'd, if the other might traverſe the Office, that he did not kill 
himſelf feloniouſly ; For if it be found before the Coroner, that a Man killed 
[ another] feloniouſly, none can traverſe it; For this is an ancient Law of 
the Coroner ; Contra it is faid in this Caſe ; nota. Br. Traverſe de Office, 
pl. 36. cites 8 E. 44 
. It was found by Office, that the Duke of E. was ſeiſed of the Mancr 
. and died ſeiſed, and the King is Heir, by which the Earl of L. ſued 
to the King by Petition, in as much as he was ſeiſed, and diſſeiſed by the 
Dake, and pray'd Reſtitution, and Proceſs continued till he efti- 
tution, and after the Earl gave it to E. in Tail, and then it was found h 
another Office, that the ſaid Duke was ſeiſed of 40 Acres in D. C and 
died ſeiſed, and the King is Heir, by which the King by Patent gave it ts 
W.S. and came the ſaid E. the Donee, and ſhewed the fr Matter, and 
that the 40 Acres are Parcel of the ſaid Manor, and pray d Reſtitution; 
and upon this Scire Facias was awarded againſt the Patentee, and tt 
came and pray d Search &c. And per Sotel, at Common Law there was no 
Traverſe but Petition; and this was in lieu of Writ of Right for the Par. 
ty, and to avoid Delays was the Statute made, that a Man may traverſe 
the Office, which Statute does nit toll the Search which was at Common Lau, 
but the Petition. Per Spilman, the Statute which gives Traverſe is only 
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if Ward, and of Fine tor Alienation &c. which are only Chattles, and 
of thoſe was no Traverſe at Common Law; but of Franktenement Tra- 
verſe was at Common Law. Per Yelverton, Peradventure ſuch manner 
of Monſtrans de droit, as above, was at Common Law; For the firit 
Matter above was Petition, but the ſecond Matter upon the ſecond Office 
is to be taken only as a Monſtrans de droit; ſo by him ſuch Monitrans 
de Droit was at Common Law, but no Traverſe in any Caſe ; bur firſt 
he ought to have had Petition to enable him to traverſe &c. Per Spilman, 
in Cale where a Man may traverſe an Office he may ſue by Petition; quod 
non Negatur. Br. Traverſe de Office, pl. 18. cites 9 E. 4. 51. 

10. Office was returned upon Diem clauſit extremum, that V. was 
ſeiſed of the Manor of T. and held of the King in Chief, and was ſeiſed of 
mother Manor in Tail to him and his Heirs of his Body begotten, which was 
held of T. by Knight's Service &c. and that A. was Collin and Heir of the 
ſaid M. viz. Daughter of R. Son and Heir of the ſaid W. and upon 
this came one Richard and ſaid, That the Mansr which was held of C. was 
given to the ſaid W. and to the Heirs Males of his Body, and that the ſaid 
V had Iſſue the ſaid R. Father of Alice the eldeſt, and the ſaid R. 
youngeſt, —t ſuch Eſtate died ſeiſed, and prayed to be admitted to his 
Traverſe of the Office; and the Opinion of the Court was that he hall 
de well received to traverſe the Office. Br. Traverſe de Office, pl. 37. 
cCites *12 E. 4. 18. 


1. A Manor was given to N. S. and E. his Feme, and to the Heirs of the 
Body of N. S. the Remainder to the Right Heirs of this ſame M. S. who had 
= Iſſue F. S. who was ſeiſed of another Manor held of the King in Capite in 
Chivalry ; and V. S. died ſeiſed, and E. ſurvived, and F. F. had Iſſue F. &. 
* Knight, and died, and the King ſciſed the Body of J. S. Knight for his Nonage, 
and after E. died, and Diem clauſit extremum iſiued re inquire of what Lands 
= ſhe died ſeiſed, upon which e Gift made to V. F. and H. was found as 
above, and that the Manor was held of the Biſhop of E. and that the Heir 
i Ward is the next Heir, by which the King ſeiſed the Manor held ot the 
& Biſhop of E. &c. And after the Heir in Ward died without Heir, by which 
iſſued a Commiſſion in Nature of a Diem clauſit extremum to enquire ot 
what Lands and Tenements the Heir in Ward died ſeiſed, upon which 
it was found that he died without Heir, and that the one Manor is held 
of the King in Capite, and the other of the Biſhop; and the Biſhop would 
# have traverſed for his Eſcheat. And per Hody, after the Death of the 
Heir in Ward within Age a Devenerunt ſhall iſſue, and not Diem clanyrt 
W extremum, and if the Party fail the right Order and Courſe of Offices, in ſuch 
8 Caſe he ſhall never have Livery ; and yet the Oifice is good tor the King, 
but the Party ſhall not have Traverſe in this Caſe, but ought to ſue in and 
ter Office in due Order, and then he may traverſe; which Matter was a- 
= greed per totum. Bur in this Caſe, if the King ought to have Preroga- 
: tive of the Land in Remainder, then rhe Office is good for the King, and 
| 


ill ſued by the Party, upon which he ſhall not have Traverſe. But if 
the King ought not have Prerogative of the Manor held of the Biſhop, 
E then the Diem clauſit extremum, or Commiſſion in Nature of a Diem 
Adauſit extremum is well ſued, and then the Biſhop may traverſe ; Bur 
Brooke ſays, Quære what he ſhall traverſe ; For i „ that a!l the Of- 
Ace is true, and then it ſeems that he ſhall have Petition, or Monſtrans de 
$ Droit, Br. Traverſe de Office, pl. 14. cites 15 E. 4. 10. Skrene's Caſe. 

8 12. Things whereof the King is nt in Poſſaſton by Office, as of Rent and 
; Common &c. there a Man may traverſe 2 of Plea in Treſpaſs, Repic- 
3 4 


— 4 


But where it 
is ſcund by 
Othce that 
the Youngeſt 
is Heir cobere 
the eldeſt is 
Heir in Fit, 
the eldeſt has 
no Remedy ; 
becauſe both 
claim from 
one and the 
ſame Anceſ- 
tors; For 
there the 


King has Cauſe to ſeize ; and e contra here of the Manor held of C. For the one, viz. A. the Daughter 
is Heir to the one Manor and the youngeſt is Heir to the other Manor; For the Statute, which Wills that 
the King ſhall have the Cuſtody of all Lands, is intended where it deſcends to the ſame Heir to 
whom the Land held of the King deſcended ; but where any Parcel deſcends to another Heir, he ſhall 
not have it; and the ſame Law where the other had ſpecial Tail in Part, the Remainder over. Br. Pra- 
verſe de Offfice, pl. 37. cites 12 E. 4. 18. [Both the other Editions are 2 E. 4. 18. but they are milprinted } 
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. 
vin &c. brought by the King againſt him. Br. Traverſe de Office, pl. 4. 

| eites 20 E. i ud 21 Eat, 
(%% ©4799 13. Office foumd tor the King aſter the Death of the Tenant, his Heir, 


tle A 's fo 


coated bs a 1008 A807 . 0, traverſed the Opjce, and did not pray to have the Land ;, Wl 
certain Time, Farm, and alter the King made Livery to the Heir, and then the Traverſi- 
and makes Li- prayed that the Land be reſeiſed, and that he may have it in Farm, and 
L ©1199 could not have it; For the Livery was lawtul, and he may fue again; 


tre Tine, and x * by $5 
25 the Heir, and the King will not do the Heir fo much wrong as to deny 
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et the ra 
e eee to make Livery, Br. Traverſe de Office, pl. 23. cites 1 H. J. 21. 

1 good, Ibid. 14. It was found by Office that N. B. was ſeiſed in Fee of the Many 0 
1 L. and died ſeiſed, and held of the King in Capite, and that A. was his G. 
11 ter and Heir aged 40 Tears, and B. came and traverſed the Office, in as mucj 
| as I. B. infuffed him; abſque hoc, that he died ſeiſed or held in Capite pro; 
bl &c. and pending the Traverſe A. the Heir had Livery, and there it wa; 
in | doubted it the Livery be good or not; bur it ſeems that it is good. Br 
. Traverſe, de Office, pl. 24. cites 1 H. J. 27. 

. Br. Petition, 15. Iraverſe ſhall be only where Livery may te made, and not where it j; 
i, vl. ag, cies found by Office, that A. was ſciſed for Term of Liſe, the Reverſion to the Kin; 
* S. C. and died; For there ſhall not be Livery, therefore no Traverſe ſhall be 


per Huliey. Br. Traverſe, de Office, pl. 26. cites 3 H. J. 3. | 

16. Office was returned in Chancery that the Tenant of the King had 4. 
3 liened certain Land without Licence, and the Alience would have made Fine, 
1 and had Livery ot the Land, and the King's Attorney ſurmiſed that the 

Feeffment was made to the Uſe of the King, and prayed that the Land remain 
in ihe Hands of the King. And the Chancellor ſaid, the Alienee ſhall have 
Livery; For this Matter touches all the Realm, and it is only Surmik: 
which is made tor the King, which ſhall not delay the Party of Right, 
but if ſuch Matter for the King appeared by Matter of Record in th 
Court, it ſhould be otherwiſe; but upon Surmiſe there is no Reaſon to pu 
the Party to a Traverſe. Br. Surmiſe, pl. 6. cites 4 H. J. 5. 

17. It was found that F. F. died ſeiſed, by which came N. N. his Son, 
and /aid that the ſaid F. F. in his Life was ſeiſed in Fee, and infeoffed 4 
and B. in Fee, to the Uſe of the ſaid V. N. and his Heirs, and died, and 
alter, by the Statute of Uſes Anno 27 H. 8. he was ſeiſed in Poſſeſſion, 
Abſque hoc that F. &. his Father died ſeiſed prout &c. It is a good Traverk, 
Br. Traverſe de Office, pl. 50. cites H. 29. H. 8. 

18. 2&5 3 E. 6. cap. 7. A Traverſe, or Monſtrans de Droit, is given with- 
out Petition, tho" the King be iatituled by double Matter of Record. 

19. 2& 3 E. 6. cap. 8. F. J. Where it is untruly founden, that any Per 
ſon attainted of Treaſon, Felony or Premunire, is ſeiſed of any Lands at an 
Time of ſuch Treaſon, Felony, or Offence committed or aſter, wherennto am 
other Perſon hath juſt Title of Freehold; every Perſon grieved thereby ſha 
have his Traverſe, or Monſtrans de Droit without being driven to any Pi 
tion of Right, and like Remedy and Reſtitution upon his Title found or judg' 
for him, as hath been uſed in other Caſes of Traverſe. 
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1 (G. 3) Traverſe. //Tat Offices may be traverſed. 


| As where the 1, LL Offices which are found ought to be traverſed, but Offices fou 
: , i 8 7 : d 
1 King, /eiſe after the Traverſe need not to be traverſed. Br. Traverſe de 


* certain Land . 
j by tevo Offices, Office, pl. 9. 
„ 
pd 
. 
* 


by the ene of 

he it was found that J. S. was ſeiſed of certain Land held of the Kine, and died bis Heir cuitl in A. 
and by the ether that 2% J. S. <vas ſeiſed of others held of a Common Perſen, and alien'd in Fee byColluſicn to it! 
Intent to infeeff his Heir at fol tee, aber Truth thoſe * were the Lands of S. C and the King gra, 
2 the Land and Ward to J. S. by which S. C came and traverſed the one Office and the other, that he Lira“ 
1 was ſeiſed of the Land till by thoſe falſe Offices ouſted, and traverſed that the Father of the Infant <vas "i 
LH ſeiſed of the one Land, nor that he did net make Feoffrment by Collufion of the other Land; and ene. 
1 ravers 
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7 verſe upon another Point, that is to fay, three Points in all, and had Scire Facias againſt the Patentec 


to have the Patent repeal'd; and the Patente and the Counſel of the King took [ſue nyon the one Point only, 
viz. That the Father of the Infant <as ſeiſed of the one and the other, and died ſeijed, and fornd for S. C by 


9 


which he cle Judgment and Livery, and Norton alleged in Arreſt, becauſe the Collrſion 5s ret try'd. 


And the Opinion was, that yet he ſhall have judgment; For the King and Party took Iſſue upon ano- 
ther Point, that is to ſay, upon the Dying ſciſed, and the Feoftment by Colluſion is contrary to it; For 
he cannot die ſeiſed, and yet make a Feo ment by Colluſion, and ſ the King cannot change Lis Iſſue after 
Trial of it. Br. Traverſe de Office, pl. 9. cites 9 H. 4. 6. 

* Orig. (ſummoner). + Br. Prerogative, pl. 13. cites S. C. 


2. Where a Man does Felony, and after infeoffs A. of his Land, and gte Hr, te 1:26 
ter is convicted ot the Felony by Verdict of 12, there A. cannot traverſe to co©/c//ed the 
fave the Land by ſaying that he was not Guilty of the Felony ; the Reaſon fry, there 
ſeems to be inaſmuch as none can have Attaint to reverſe this Verdict 33 
privy or Stranger; For the Indictment was by other 12, and fo Guilty 1 the Fe. 


Br. Traverſe de Office, pl. 35. cites J E. 4. 1. 2. lon was not 
by 24 $ nk. 7 N 4 Guilty &c. 
Ibid Br. Eſtoppel, pl. 163. cites S. C. 


(G. 4) Traverſe, by chat Perſons it may be. Capacity. 


1. IT was found by Inqueſt of Office that certain Land was given to Man 

and his Feme for their Lives, which Baron alien'd in bee, by which 
he in Rever/ion entered, and was a Soft, viz. a Fool, whereupon the Kar 
ſeiſed &c. and this Oſſice was traverſed in the Chancery for the King, vi. as 
it ſeems, That the Feme had no /uch Effate, quod mirum! For it ſeems that 
it cannot be traverſed tor the King ; For the Office 1s the Title and De- 
claration of the King, and therefore he cannot traverſe his own Title ; 
But Execution was awarded, and this for the Feme, as it ſeems. Br. 'I'ra- 
verſe de Office, pl. 20. cites 29 Afl. 43. 

2. He who is admitted to Petition ſent indorſed into Chancery, when he Br. Petition, 
comes there ſhall traverſe the Office found tor the King in his Petition; I,. cite” 
quod Nota. Br. Traverſe de Office, pl 21. cites 37 A1l. II. 92185 

3. A Man was outlawed of Murder, and atter it was found beſore the 
Coroner, that he purchaſed Land after the Felony, and thereof infected F. 

NM. who never took the Profits, by which Scire Factas iſſued againſt him 79 
anſwer to the King of the Iſſues, who came and ſaid, that he would traverſe 
the Office ; but per Percy, you cannot; For he is outlawed of Felony ; and 
per Henningron, the Party himſelf ſhall not be received to traverſe the In- 
dictment or the Felony without anſwering to the Outlawry ; But we who 
are Strangers may traverſe the Indictment ; For it is only an Inqueſt ot 
Office, and may ho that he had nothing ar the Time of the Felony, nor 
ever after. But by the Reporter, if the Felon be indicted, and attainted, 8 
at his own * Coſts, the Feoffee cannot traverſe the Felony, and atcer, the h ee, 
Year and Wait was adjudged to the King, and of the reſt they would meſne) 
adviſe. Br. Traverſe de Office, pl. 4. cites 49 E. 3. 1. 
4. The King was falſely intitled to a Ward of the Heir of R. C. by Te- Br. Tenure, 


mure of him in Fee, where in Truth R. C. was Tenant in Tail, the Rever- va Oe 


lion to A, the Heir of his Donor, there A. traverſed the Office, and it was 


: adjudged for him upon Demurrer ; quod Nota. Br. Traverſe de Oſtice, 
pl. 17. cites 4 H. 6. 19. 20. 


5. If it be found by Office, that A. held of the King by Knights Service, 


8 there he held of N. in Sccage, there the Lord cannut traverſe, becauſe the 


Ward does not belong to him, but a Prechein Amy of the Infant ſhall tra- 
verſe it; quod nota. Br. Traverſe de Office, pl. 30. cites 6 H. 5. 15 


* 


6. If it be found by Office, that J. N. who had not any Land died ſeiſ- 44 it te 


e Land, and held of the King in Capite in Chivalry, his Heir within / 7-0"4 


of anther 


be, the Heir ſball be in Ward, and has no Remedy; per 3 But 7,,4. this 


there Lord may 
18 


Townſend faid, That he may traverſe ; for the Office is falſe, an 
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trayerte the is none Wo Can traverſe. but himſelf. Br. "Traverſe de Office, pl. 25. cites 
Othce for I H. 7. 3. 

his Intereſt. 

[bid —- nd by the fame Reaſon he himſelf when the Office is falſe in Tenure and in Matter, ſhaj! 
have 1 raverle there by the Common Law ; quod Catesby, Nele, and Huſſey conceſſerunt. Ibid. 


R 


— 


— Farol 79. It was fond by an Office Virtute Officii, that one J. S. Tenant of th: 
ci (© Tring, gave Land to J. and his Heirs Males &c. and he as Cin and Heir 
Caine &c. and it was found Virtute Brevis, that he gave to the ſaid Z. jy 
Tail general, who had four Daughters, who claimed the Land, and tendered 
ther Traverſe to the firſt Office, ſaying, That it was uct given in ſpecial Ju 
as above, and that they are Heirs, aud one of them was within Age &c. and 
ſo ſee that an Infant may traverſe, and it was found fer the Heirs gene. 
ral, and they pray'd Judgment and Ouſter le main ot the King. Per Gre. 
vil, the Traverſe is in the Chancery, and is ſent here to be try'd, and 
theretore ſhall be ſent there, and Judgment ſhall be given there, and not 
here, as of Foreign Voucher in Cheſter, or foreign Releaſe ; But per Brud- 
*Orig (del) nel |. there thoſe to Courts are not at Common Law“ as to the V ouch. 
er and foreign Releaſe, but where thoſe Courts are at Common Law it 
{hall not be remanded ; as Record removed from C. B. here into B. R. 
it ſhall not be remanded, but we will give Judgment here. Per Fineux 
C. J. it Title of the King be found againſt him, Judgment thall be given 
here, and the Hands ot the King ſhall be amoved : And if Error be in 
Cheiter and redreſſed here, we will give Judgment and make Execution 
here. And after the Juſtices were purpoſed to give Judgment againſt the 
Heir General and would be adviſed of the Livery ; quod nota. Bur Fi- 
neux once ſaid there, that an Infant cannot traverſe, contra it ſeems here: 
For the one was an Infant in Fact, and yet they were in Opinion to give 
Judgment. Quere if the Age appeared to them of Record; Ir ſeems that 
it did by reaſon of the Office. Br. Traverſe de Office, pl. 19. cites 21H, 
7. 3. 
$. None can traverſe, unleſs he makes Title to the ſame Land in the Pre- 
miſſes, or ſpeaks of his Traverſe. Br. Traverſe de Office, pl. 48. cites 
22 H. 8. 
9. 7:0 traverſed an Office, and at the Miſs Prius it was ſhewn by Re- 
cord, that the one was outlaw'd, by which the Juſtices ceaſed; and in 
Bank it was ſaid by Englefield, that they did ill; For they had no Pow- 
er to allow the Ourlawry, but only to take Verdict; But Fitzherbert con- 
1 tra; For Traverſe is in Lieu of Action, and therefore if the one be out- 
, 2 os law'd he cannot have ir, and fo it was ruled; Quod Mirum ! Br. Traverſe 
end. de Office, pl. 1. cites 26*E. 8. 1. 
10. Termor cannot traverſe Office by the Common Law, unleſs it was 
found in the Office, and then he may have Monftrans de Droit, and Out- 
ter le main. Br. Traverſe de Office, pl. 50. cites H. 29 H. 8. 


G. 5) Sire Facias and not Traverſe, in what Caſes it 


{hall be. 


1. IF the King re-ſeiſes or reſumes after Livery by Cauſe ſhewn, the 
Party griev'd ſhall have Traverſe to the Cauſe, and Scire Facias # 

inſt the Tertenant; but it ic be without Cauſe ſhewn, he is put to pe- 
tition to the King, and Scire Facias againſt the Tertenant. Br. Traverlc 
de Office, pl. 5. cites 2 H. 4. 10. | 
2. The Duke of N. was ſeiſed of the Office of the Marſhalſea in Tai, 


and granted it to N. B. for Life with Warranty and dy'd, and it * 
L. 


* * vJ * * "JE * F 
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hat the Duke died ſeiſed H the Office in Tail, by which W. B. was our of 


3 : Poſletfion till he had traverſed, and he who traverſes, if it be found tor 
© him, ſhall have Scire Facias againſt him who has the Oikce or the Thing 
br any Eftate certain, contra againſt him who has only at Will. Br. 


E Traverſe de Office, pl. 33. cites 5 E. 4. 3. n 
Z. In a Traverſe of Office in Chancery they were at Iſſue, which was Br. Record, 


„V5 into B. R. to be try'd, and he who rendered it came and J, That Fl. 9 Cite. 
| N 5 > : 14 E. 4. 6. S. 
r WR the King had granted the Land to P. by Patent before the Traverſe, by which G. gx 
[ | heought to have Scire Facias againſt the Patentee in Chancery, and had it Pleadings, 
d not; For he would not proceed, but would have a new 'Traverſe ; and it pl- 194. cites 
2 was [aid, that he cannit traverſe in Bank ; For they have only the Traiſcript, — 
dend nct the Record it ſelf ; For this remains in Chancery; and by all the 


&- WW [uſtices in the Exchequer Chamber, he may have Scire Facias now in 
Chancery upon the firſt Traverſe ; For mpleading there, nor Default of 
Form, is not material in Chancery; For it is a Court of Conſcience. Br. 


E Traverſe de Office, pl. 39. cites 14 E. 4. 1. 7. 


(G. 6) Afſe or Traverſe. In what Caſes. 


l. HERE the King is intitled to a Chatte, as Ward or Livery 5; 

J \ falſe Office, and the Heir ſues Livery, the py may have A. 

je; contra it ſeems where the King is intitled 79 the Fee by talſe Othce, 

und the Donee ouſted, the Party is put to his Traverſe, Br. Traverſe de Ot- 
fice, pl. 7. cites 7 H. 4. 17. 


— 


(6. 7) Where the Party may Traverſe, or ſhall be put 
3 | to his Petition. 


Re- 1. IF a Man be attainted of Treaſon or Felony, by Matter of Record, and S. P. Br. 
Lin alſo it is found by Office, that he was ſeiſed of ſuch Land at the time 1 ce 
ow- WE © the Attainder, and the King grants it over, where in Truth F. N. was ” 11 : E 
on- thereof ſeiſed in Fee at the time &c. J. N. cannot enter, nor have Action 421 — 
ut- WE or Traverſe, but is put to his Petition, by reaſon that the King is intitled But where a 
erſe by double Matter of Record, viz. the Attainder, and the Office. Br. Tra- 75 75 
verſe de Otnce, pl. 51. cites 10 H. 6. 15. And the like was held tor Law — 1 
Was . 32 . fon, or out- 
Jul- I law'din Debt 


F Treſpaſs, and after it is found by Office which rehearſes the Attainder, and that at the Time of the Je- 
bey, Outlatwry, or the like, he was poſſeſſed of ſuch a Horſe &c. and in Truth the Horſe Cc. cvere the Gods 
N and in his Poſſeſſion, or that the Property was in the ſaid J. N. There ]. N. may traverſe for 
— nch perſonal Thing, or other Suit, without ſuing by Petition, notwithitanding that the Eſcheator or 
1 _ me of the Goods for the King, or by freſh Suir againſt him who was atrainted or our- 
& J4Wed. 21G, 
do where the King is intitled by Office only, there the Party grieved may traverſe. Br. Traverſe de 
» Othce, pl. 32. cites 4 E. 4. 21. | 


2. But where the King has no other Title but by falſe Office, there the See the Sta- 
Party who may make Title may traverſe as well againit the King as a- ute «tt, 


the 72 N 5 W 0 
1 n the Party, if the King had granted it over; but now this 1s aided 
o pe- th the Statute of Anno 2 E. 6. cap. 8. Ibid. c | 
verſe 3. If the King enters upon me by Matter in Fact, or ctherwiſe without Re- % if a Man 


IMC, and 77 - 


| cord, T ſhall ſue by Petition. Br. Traverſe de Office, pl. 32. cites 4 E. 4. e HU 


Tail, j ol feeffs the Ping 
J by Lerd in- 
d, Jam put to Petition. Ibid.-———- if a an be ſeiſed of Land, ts hich 1 ave Right and i, in 
| B b ple ade, 
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pleaded, and ſays that he holds for Life the Reverſion to the King, and he dies, and the King enters, I an 
put to Petition. Ibid. 


4. And at Common Law, if the King was intitled by falſe Office, the 
Party had no other Remedy but by Petition, and ow the Statute gives 
Traverſe where the King is intitled by Office, and therefore if there he 
other Matter than the Office, as the Attainder above, Traverſe does not 
lie, but Partition; For it is out of the Caſe of the Statute. Ibid. 
Br Office 5. And where Land comes to the King by Forfeiture by Record, out ef 
3 which I have a Ren- charge or Rent- ſeck, which is not found in the Ol. 
. fice, I am put to Petition. Ibid. 


4 22, 23. 8. 
C But if 


the Rent had been found in the Office, yet he ſhould not diſtrein upon the King; but if the Kir 


rants the Land over, he may diftrein the Feoffee; contra if the Rent was not found in the Office 
the Traverſe deOffice, pl. 32. cites 4 E. 4. 21. 


6. The ſame Law of Execution of a Statute Merchant &c. as of the 
Rent; and thoſe Caſes are where the King 1s intituled by Matter of Re. 
cord; Contra where he is intitled by Matter in Fact, as where a Man in. 
feoffs the King of Land on 7 to me, I cannot diſtrain, but if rhe King 
gives it over, there I may diſtrain; and where the King ouſts me withou 
Office or Record, I cannot enter nor diſtrain ; bur if he gives it by Paten: 
or otherwiſe, then I may enter or diftrain ; contra where the King is in- 
tituled by Office. Ibid. 


(G. 8) Judgment and Execution of "Traverſe. How, 


The judg- I. T ANDS of a Prior was ſeiſed ſuppoſing that he was a Prior Alien, who 
ment of 4 came and faid that he was born in Gaſcoigne within the Allegiant 
Traverie 15 of the King, and this being found, he was reſtored, and had Ouiter |: 


no other but : , a i 
nod Manus main; and fo ir ſeems that the Execution of every Traverſe is Onſter | 


Domini Regis main; For a Man cannot enter upon the King. Br. Traverſe de Office, 
amodeatur et pl. 49. CILCS 27 All. 48. 

quod Poſſeſſio 

reſtituatuy to him who traverſed. Br. Traverſe de Office, pl. 54. cites Frowike's Reading. 


ä 
8 * —— — 


(H) How it muſt be returned or received, and where. 


Natts that Enguefts ſhall be taken openly and by 
9 2 13. Indenture. And if the Eſcheator do contrary i 
en this Ad, he ſpall ſuffer two Nears Impriſonment, and be ranſomad at il 


Eſcheator 1, 36 E. 3. Stat. 1. 
returned Of- ca 


— 
1 bs. Lid Ws Td JE TEE We 


Exchequer i I 
which? was King's Mill. J of 
not indented ; : 4 th, 
and the Juſtices ſaid that he ought to have [mpriſonment of two Years, and make Fine ts the King by t 9 
Statute * 3+ E 3. Br. Office devant, pl. 10. cites 15 E. 4. 10.——* This ſeems to be miſprints, WF 
and ſhould be 36 E. 3. Stat. 1. cap. 13. 8 
It the Eſcheator charges ö who afterwards are agreed upon their Verdict, and they deliver: 
in Paper to the Eſcheator this, before the rang, indenting and ſealing it, is mo Verdict. D. 12 
a. b. pl. 2. 4 Mich. 1 & 2 Eliz. Ld Powes's Ca C———Þy 36 E. 3. and 3 H. S.An Ofhce in Papers 5 Mi, 
this was is of no Effect. Jenk. 218. pl. 64. cites S. C. * 
n 
2. 8 H. 6. cap. 16. Enacts that The Eſcheator or Commiſſioner ſha/l recur Wt 8 1 
the Office within a Month on Pain of 20). to be divided betwixt the x fc: 
and the Proſecutor. EE 
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Bank, and 


traverſed there, & Otfice Virtute Officii ſhall be returned in the Exchequer, and traverſed there, vit 


in the Exchequer. Br. SIGN de Office,, pl. 32. cites 4 E. 4. 24. 


4. 23 H 6. cap. 17. Enacts that The Eſcheator all take his Inqueſt with. 
in one Month after the Delivery of the Writ unto him, and that in ſome gocd 
Town openty. 

5. By 1 H. 8. cap. 8. F. 1. If any Eſcheator or Commiſſioner return into 
any of the King's Courts any Inqui/itions or Offices concerning Hereditaments,, 
not found by the Oaths of 12 Men, and indented and ſealed ; the ſame Fſchea- 
tor or e, ag forfeit for every ſuch Office or Inquiſitn 1001. to the 
Party grieved, and no Man ſhall ſit by Virtue of any Commiſfron to inquire of 
Hereditaments, except he have Hered:taments of the yearly Value of 40 Marks 
above repriſes upon Pain of 201. and it ſhall be Iawful for all Perſons that be 
not ſuffictent of Freehold at the Time 2 any ſuch Commiſion, to refuſe to ſit and 
inquire by Virtue of the ſame Commiſſion. 

6. The Court ought not to receive the Office, tho* one would affirm on 
Oath that it is the very Office; but it ought to be brought in under the 
Great Seal n And alſo the Court ſhall not receive it without a 
54 1 Le. 65. Mich. 29 & 30 Eliz. C. B. Moile v. the Earl of War- 
Wick. 
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(H. 2) Proceedings, 


1. FN Ffice found Alienation without Licence before the Eſcheator, and 

it was returned into the Exchequer, and then ſent into the Chancery, 
and then into B. R. to be diſcuſſed upon Traverſe ; quod Nora, the Order 
of it. Br. Office devant &c. pl. 6. cires 7 H. 4. 41. 

2. 1 H. 8. cap. 8. H. 4 Enacts that The Inguifttion ſhall be taken by In- 
denture, whereof one Part ſhall remain with the Foreman, and the other 
Part is to be delivered by the Commiſſioners or Eſcheators into the perry 
Bag-Office, from whence it is afterwards to be tranſcribed into the Exche- 
quer; and the Furors fball preſent by Indenture, in Pain to forfeit 205. a- 


diere. The Eſcheator alſo, or the Commiſſioners, or ſome of them, ſhall receive 
8 the Furors Preſentment without Delay, in Pain of 51. 


The Officer in the Petty-Bag ſpall File the Office within three Days after 


Receit thereof, in Pain of 40/. 


The Officer in the Exchequer that refuſeth to receive an Office upon Tender, 


all forfeit 40 I. and then the Eſcheator or Commiſfioners fhall be diſcharged 
© i their Forfeiture of 40 J. for nit returning the Office within a Month, ſo 
4 that they return another into the Chancery or Exchequer (as the Cauſe re- 
& quires) within a Month after the firſt Month. 


The Clerk of the petty-Bag ſhall ſend a Tranſcript of the Office iuto the Ex- 


cleſuer, the next Term after he receives it, in Pain of 51. 


3. By 1 H. 8. cap. 10. F. 3. After Office found afore any Eſcheator or Com- 


| mifioner put into the Chancery or Exchequer, if any Perſon which will ten- 
r a Traverſe to the ſaid Office, and deſireth to have the Lands to Farm, and 
id Surety, and ſheweth Evidence to the Chancellor, according to the Statute 


Hen. 6. cap. 16. come into the Chancery within three Months after the O.. 


fice ſo put into the Chancery or Exchequer, he jhall be by the Chancellor thereto 
admitted, aud all other Grants thereof be void. 


4 283 


3. 18 H. 6. cap. 7. Enacts that Zhe ſc heator ſhall return an Office found Office Vir- 
before him into the Chancery or Exchequer within one Month after the tak- 223888 
ing thereof, in Pain of 40%. given by the Statute of 8 H. 6. 16. and be/ides onis.thall be 
70 anſcber ſo much to the King as he is damnified for not returning the (11112, returned ia 
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Note in ma- 4. 2&2 3 H. 6. cap. 8. F. 13. Enatts that In all ſuch Caſes, as any Per- 
* nes Hen jhall be enabled by this Aft to have any Traverje, and ſhall purſue bis 
R e with Traverſe, he ſhall fue Writs of Sci. Fa. againſt all ſuch as ſhall have Intere/} 
neceſſary A- by the King or his Patentees, as is requiſite upon Traverſes or Petitions here. 
verments 7ofore purſued. And in every ſuch Sci. Fa. the Patentees or Defendants ſpall 
ſhall Off have like Pleas, as they had in any Sci Fa, Lefore this Time awarded ag ainſt 
ee 8 any Patentee in any Caſe of Petition ; and upon every Traverſe purſued by Vir. 
on a Sci. Fa THe of this Act, in ſuch Caſe as the Party that ſhall purſue ſhould ty the Com. 
i5tobegrant- non Law have been put to ſue by Petition to the King, there ſhall be two 
_ "baggy Writs of Search granted, 2s like Writs hade cen granted upon Petitions mag. 
may traverſe 40 the Ang. 
any of rhe 

material Averments. 2 Inſt. 694. 


dee (G) pl. I) Falſe Inquiſition. 

2.— (6. 4) ( ) lj q 

7 OE Þ; HERE the King 1s intituled to the Ward of Land and Body by Of- 
Br. Entry fice before the Eſcheator, and after the Feme comes and ſurmiſes 


Cong. pl. 27 that the Land was to her in Tail, and has Writ to the Eſcheator to find 

cites 5. C— it, who finds it, and upon this has Ouſter le main, where the Inquiſition 

* = de. is talſe, becauſe there vas no ſuch Gift in Tail, there this is an Intrujjon 

Lines SG upon the King, and his dying ſeiſed ſhall not toll the right Heir. And 
ſo ſee that after Office found for the King it cannot be defeated but by Tra- 
verſe, or the like, and not by other Inqueſt of Office. Br. Traverſe de 
Office, pl. 12. cites 21 E. 3. 12. 

2. None ſhall have Livery but he who has Office found for him; and 
this is to be underſtood of General Livery ; But he who has Title and 10 
Office found for him may traverſe falſe Office found againſt him. Br. Tra- 
verſe de Office, pl. 45. cites 43 Aff. 20. 

3. If it be found that F. S. who is outlawed in Action of Debt &c. is 
ſeiſed of my Land which is talſe, by which the Eſcheator rakes the Profits, 
I may diſturb him without traverſing the Office; For upon ſuch Outlawry 
the King ſhall not ſeiſe, and then I may rerain my Poſſeſſion; per Cotteſ- 
. j Guod fuit conceſſum. Br. Traverſe de Office, pl. 43. cites 9 

6. 20. 

Br. Office 4. If it be found by Office, that the Tenant of the King died ſeiſed his 

devant &. Heir within Age, Viz. of the Age of two Years, where he is of the Age of ten 

Ne £4. Tears, he has no Remedy; but Brooke ſays the Law is contrary now by 

ingly.—*Sce the Statute of * 2 E. 6. cap. 8, But by the Common Law no Traverſe was 

the Statute at given in this Caſe. Br. Traverſe de Office, pl. 47. cites 5 E. 4. 4. 

(6.2) 5. A Man ſhall have his Traverſe where the Office is falſe. Br. Tra- 
verſe de Office, pl. 26. cites 3 H. . 3. 

6. Where the Tenure is found of the King, as of his Dutchy of Lancaſter, 
where in Truth it is falſe, yet this need not to be travers'd ; for the King 
has this Dutchy as Duke, and not as King, and a Man ſhall not be put to 
traverſe, unleſs where Otfice is found for the King as for the King 1 Eng- 
land ; for then he has Prerogative, and as Duke no Prerogative. Br. Tra- 


verſe de Office, pl. 53. cites H. 1. E. 6. 


See (B) pl. 1 (K) Relation thereof to what Time &c. 


in Marg. 
* Enant for Life with Clauſe of Re-entry is attainted, the Reverie 
enters, the Office ſhall not relate zo take the Freehold ont of the Re- 
ver/coner. Arg. Godb. 317. cites 27 All. 30. , 
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2. It is found by Office that A. was bound to two, and the one was Felo de But where ir 
ſe, Per Choke, The Office ſhall have Relation, and the King ſha/l have ( e 
the intire Obligation ; As here it is * found that the King's Tenant dy d, his res 


1 vas alter 


Heir within Age, the Office ſhall have Re/ation to the Death, and the ve Auna. 
King ſhall have the Meſne Profits. Br. Office devant &c. pl. 43. cites %, that the 
. 9 1 Tenant of the 

; $ F. 4. 4+ 4 | ; ; King alien'd 
 erithout Licence, this mall not have Relation to give the Heſne Profits ; for it is only Now:tne diſlriftionis. 
| W Jbid. But where it is found three Years after the Alienation that the Tenant alien'd in Wortmain, 

| there he ſhall have the Meſne Profits; for this gives him Title to the Land: Per Choke Quod tuit ne- 
gatum; for tlie Lords mediate and immediate ſhall have their Times. Ibid. 


3. Office ſhall have Relation zo ,s Death of the Tenant of the King, tho' Br. Traverſe 
it be found atter, and ſhall avoid Meſne Acts by this Relation, as Collation de Office, pl. 
by Lapſe &c. meſne between the Death and the Office found. Per Higham. “ AAA 
- © Br. Ottice devant &c. pl. 11. cites 14 H. J. 22. and 15 H. ». 6. 

= 4. It Recovery be had againſt the Heir before Office, and after Office is 
| found, the Recovery bars the Heir; and /o of Feoffment made (j the Heir 
E before Office, this bars the Heir; tor the Office found alter gives the King 
EB only the Profits. Br. Office devant &c. pl. 25. cites 1 H. . 17. per 
1 


[ EK .de. | 
d WW 5 The Office ſhan't have any Relation tor the Profits beyond the Time of 
an 7 Attainder; tho tor avoiding Incumbrances made by the Perſon attaint, 
In ; it hall have Relation to the 'Time of the Treaſon done. Pl. C. 488. b. 
"4 Mich. 17 & 18 Eliz Nichols v. Nichols. ———2 Roll. R. 421. accord- 
_ 3 ingly per Jones J. and he ſaid, that as to the ve/ting the Freehold, it has 
do Relation only to the Time of the Office. Jo. 18. S. P. 
= 6. A. entered into a Statute of 1000/7. to B. and atterwards B. was a 1. 
4 gitive beyond the Seas, in 27 Eliz. atterwards and before any Olfice found, B. 
returned and releaſed the Statute; and atterwards Office is ſound: "I his 


Keleaſe ſhall not bar the King; tor he was intitled by the Flight, and the 
Office was but an informing ot him, and the Statute was in him belore the 
Otfce. Cro. J. 82. Mich. 3 Jac. B. R. the King v. Wendman. 


—_— 


| (L) In what Caſes Forfeiture ſhall be before any Office see Fefe. 
1 found. TTreafor 


| 1. IF one departs out of the Realm without Licence, and upon a ſpecial A Precedent 
| Command under the Privy or Great Seal, to return by a certain ho _ 
| Day upon Pain &c. he refuſes, his Lands and Chattels ſhall be ſeis d ro jv 


like Matrer 


| the Queen's Uſe for the Contempt. D. 128. b. pl. 61. Hill. 2& 3 P. & in 19 E. 2. 
M. Anon. in Scacc. 
againſt the 


Earl of Richmond, call'd William de Brimtaine. Ibid, 


2. A Sheriff of the County of W. for Term of his Life, or ia Fee, was 

mated for Eſcapes of Felons Felonice & Voluntarie ; and alſo was indict- 

| ed for holding his Tourn in loco non conſueto contra Formam Statuti de Magna 

Charta. The Indictments were removed in B. R. and the King's Attor— 

rey brought an Information againſt him upon the Indictments: And per 

Cur, The Office of the Sheriff was ſeiſed into the Hands of the King 
uouſque &c. and this without Scire Facias, or any other Proceſs award- 

ed againſt him &c. D. 15 1. b. pl. 4. Mich. 4 & 5 P. & NM. Sir John Sa- 


vage 's Caſe. 
done 3. Gods of Felo de ſe are ſorſeited before Inquiſition. 1 Lev. 8. Mich. 2 17 
he Re 12 Car. 2. B. R. The King v. Ward Executor of Wentworth. ry e 
4 21 Car. 2. in Caſe of the King v. Sutton 1 Hawk. Pl. C. 68 cap 27 S. 9. Contra, That no 
Fo at of the Perſonal Eſtate is veſted in the King before the Self-Murder is found by ſome Inquiſition. 
75 Ce 4. Nothing 
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4. Nothing can be forſeited as a Deodaud, nor ſeiſed as ſuch, till it be 
found by the Coroner's Inqueſt to have cauſed a Man's Death. 1 Hawk 
Pl. C. 67. cap. 26. S. 8. 1 


(L. z.) At what Tie it ought to be found, 


I. Fhce ſhall not be taken after Office upon a Surmiſe, which is con. 
trary to the Matter of the firſt Office ; Contrary, if it flands with 
the Matter of the firſt Office. Br. Office devant &c. pl. 33. cites 4 U. 
We 5 / 
2. It the King grants Land for Life, and after the Patentee dies, yet the 
King cannot grant it over till che Death be found by Office; and this by 
the Statute 18 H. 6. Br. Office devant &c. pl. 56. cites 29 H. 8. 


3 408; PS 3 
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(M) Pending Traverſe of another Office. 


5. P. Br. Of. 1. I T was found that the Tenant of the King died ſeiſed, his Heir with- 
hce devant, in Ape, and the King ſeiſed the Ward and granted him over; and 
pl * Ade, the Feoffees came and traverſed the Office that the Ancęſtor infeoſf d than, 
ID Abſque hoc that he died ſeiſed, and had Scire Facias againg the Patentee 
to repeal the Patent: And the Defendant ſaid that there is another Office We 
found ; alſo that the Feoffment was by Concluſion Sc. Judgment if he thall WR | 
be compelled to anſwer to the Writ ; this Office is not traverſable. And WW 
becauſe the Office of the Colluſion was found pending the Wrir, by which 
the Defendant averr'd by Way of Plea, that the Feotment was by Collu- 
lion in Maintenance of his Patent, and ſo to iſſue upon it; and the Party 
not compelled to traverſe the laſt Office; but contra it it had been found 
before his Traverſe ; note the Diverſity. Per Norton, if pending the Suit 
another Office had been found which intitled the King to the Fee Simple, he 
ſhall be compelled to traverſe it; Tirwhit ſaid Ves; For the King has a 
higher Right by the one Office than by the other; contra here, For the 
one and the other do not intitle but to the Ward; and ſo ſee a Dizer- 
ſity where the Office wbich is found pending the firft Office is of the ſane 
Ette&, and where of a Higher Title. Br. Traverſe de Office, pl. 11, cites 
21 E. 3. 1. 3. 
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2. If it be found by Office that the Tenant of the King died ſeiſed of my WWF anc 
Land, by Diem Clauſit extremum, quod falſum eft, and the King ſeiſes, and WF nt 
after the Heir dies in Ward, and after it is found by another Diem Clas vis 

ſit extremum, as above, where Mandamus ought to have ifſu'd ; in thus 

Caſe I ought to traverſe the one Office and the other, before that I can . 

have my Lands out of the Hands of the King. Per Gaſcoyn and Huli IF 7+ 

J. Br. Traverſe de Office, pl. 8. cites 8 H. 4. 17. | 

| Li 

rg 

(NJ) Of ſeveral confiſtent or contrary Offices found, and i 8 

the Effect thereof. E 

a 3 

$ -P. Br. I. Here Office is found for the King, and another Office is found C, 
Traverſe contrary for one Party, this ſhall not diſcharge the Office whi' a 

de Office, ſerves the King, but thall go to his Traverſe &c. Br. Office devant & and 


pl. 12. cites 


21 E. 3, 1.2. Pl. 9. cites 21 E. 3.1. 1 


OYSTER PIT Oo A OT EE TT 


= by which the 
to put him in Seiſin, who return'd that the faid 7. N. deviſed it by Teſt a- 
nent inrolled within the Year to E. his Feme for Term of Life, who is yet 
alive, and zhe Rever/ion to be ſold by her The Grantee of the King enter d, 
| and E. ſud Scire Facias to re- have the Land; and becauſe this D 

unt found in the Office, nor is any Office found for the ſaid E. the De- 


Office or Inquiſition. 
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2. If it be found by Office that A. is Heir, and within Age, and by another But if the + 


Offce that B. is Heir, there the fin ſhall and, and the ſecond is void; 
For it intitles the King only to that which the firit intitled him to. Br. Of- 
kce devant &c. pl. 44. cites 14 E. 4. 4. 5. by the Serjeants. 


Office. Ibid. 


z. In Aſſiſe it was found by Virtue of the Writ that J. T. was ſeiſed &c. 
and attainted of Treaſon ; and the ſame Day, before the ſame Eſcheator, it 
was found by the ſame Fury, that the ſaid 45 . was ſeiſed of other Land 
at the Time of the Treaſon. And per Brudnell and Keble, the Eſchea- 
tor cannot fit by Virtue of the Writ de Diem Clauſit extremum, Que 
plura, as here, or the like, and * after by Virtue of his Office at one and the 


ſame Time, but it ſhall be taken by Virtue of the Writ. But Butler, Hoberd, 


Rede, Wood and Fiſher, contra, that the Eſcheator may /it by Virtue of 
the Writ, and after by Virtue of his Office, and that it is not contrary s And 
that by the Opinion of Huſſey, if Diem Clauſit extremum finds the Heir 
of the King's Tenant of full Age, and by Virtue of his Office he is found 
within Age, yet he ſhall have Livery ; and therefore it ſeems that the 
laſt Office is not well found, nor that it ought to have iſſued after the 
firſt ; for it is contrary ; bur here it is not contrary, but the laſt Office 


found Lands which are not mentioned in the firft Office, and therefore well, 


which was not deny'd by the Court but that it was well; and it is not 


| contrary, *tho' it was one and the ſame Day, and by one and the ſame 


Jury; For it may be at diverſe Hours and diverſe Inſtants. And ſo ſee 


I that if the King be ſerv'd by one Office, he ſhall not have another Office 
EZ which ſhall do contrary ; contra if the laſt Office ſtands with the firſt. 
Br. Office devant &c. pl. 35. cites 9 H. J. 8. 


(O) Inperfectly found, Relieved or not, and Ho. 


3 I, 1 was found by Diem Clauſit extremum in London, hat F. N. 


Tenant 25 the King died ſeiſed without Heir, of Land in London, 
ing granted it to T. N. for his Life, and a Writ to the Mayor 


eviſe 15 


viſee, therefore the Scire Facias does not lie; but by ſome E. may have 


| Allſe. Quzre ; it ſeems E. ſhall have Petition or Monſtrans de Droit; For 
E. cannot traverſe ; For the Office is true, and the Wat ftands with 
" Ofice, and both are true. Br. Office devant &c. pl. 


4 19. cites 29. 
3. 
2. Where Tenant in Tail of an Office grants the Office to T. B. for 


| Life with Warranty, and dies, and it is found by Office that the 


Grantor held of the King and dyd, his Heir within Age, by this 
the Grantee is out of Poſeſſion of the Office; For it was found that 


| he died ſeiſed of the Office. Br. Office devant &c. pl. 39. cites 5. 


4 3. 

3. It was found that F. S. and his Feme infeoff*d the King in Fee to their 
Ce, and the Office awarded Inſufficient ; For the King cannot be infeoff*d 
without Deed inrolld; For no Livery can be made to him; by all the Juſtices, 
and the Office is inſufficient ; For it cannot find Matter of Record as 

Outlawry 


laſt intitles 
the Arg to 


the Eſcheat 


or to Fee, 


this 1s pood, 
and he who is found Heir before by the firſt Office ſhall not have Livery till he has dne the 


I 00 Office or Inquiſition. 


Outlawry &c. and the King cannot be ſeiſed to anothers Uſe. Br. Offe 
devant &c. pl. 41. cites 5 E. 4. 8. ; 

4. Office in one County found F. N. Heir, and within Age, and jy 
another County they tound . Heir, and withia Age, who was a younzer 
Brother. And per Towneſ. Juſtice, in this Cafe the King ſball have th, 
Ward of both till full Age, and at full Age they ſhall interplead which of them 
is right Heir; and he who is found right Heir thall have Livery of the 
Whole; but this cannot be diſcuſſ'd during their Non-Ages, tor clear 
Law: But ſee now 2 E. 6. 8. where this Matter is remedyd. And if 
both die within Age, their Heirs within Age, ſeveral Devenernnts f 
i//ue into each County, according to the Nature of the firſt Office, and 
they ſhall interplead at ſull Age, as their Anceſtors ſhould do; bat if ; 
be found that the one died without Iſſue, and that the others is Heir to hin, WW 
there the Interpleading is gone. Br. Office devant &c. pl. 27. cites 1H. 


7. 14. 3 


(P) Superſeded. 


But where 1, JF it be found by Office that F.S. held juch Land in Burgage, | 
Office dreſs which the Land was ſeiſed into the Hands of the King, Superledeas 
1 " ſhall be awarded. Brooke ſays, Quod Mirum For it ſeems that Ouſtet 
King by Deed le Main ſhall be after Seiſure, and Superſedeas to the Eſcheator befor: 
of Feoffment Seiſure, Br. Superſedeas, pl. 33. cites 7 E. 4. 17. 22. 


which is not 

inrolld, and the King grants it by Patent, ſpecial Writ ſhall be awarded that the Patentee ſhall 
not intermeddle, and the Iſſues ſhall be deliver'd to him who was Ouſted. And ſo ſee that Burgas: 
Land ought not to be ſeiſed into the Hands of the King, as Land of Chivalry, or Socage in Capite, 
Ibid. 


(Q) Pleadings. 


I, Ffice found that H. S. was ſeiſed in Fee, and leaſed to F. H. fi 
| Life, and was attainted &c. and that F. H. is dead, and thi 
M. & E. his Feme, are Tenants ; by which Scire Facias iſſued againſt 
them, who came and ſaid, That J. H. was ſeiſed in Fee and died ſeiſei 
&c. abſque hoc, that H. F. any thing had in Demeſne or in Reverſion © 
the Time of the Forfeiture ; and becauſe he did not deny the Seiſin of H. 
| K. nor the Leaſe for Term of Life to F. H. and did net ſhew how 7 H 
came to the Fee before the Forfeiture it is no Plea to ſay that H. 8 
| had nothing in the Reverſion, without ſhewing how H. S. diſmit 
himſelf of it; For which [Reaſon] Knivet awarded that the King 
ſhall have Execution, and that M. ſhall recover pro Rata of one 4 
| Orig (Peti- of whom he had pray'd Aid betore by * Partition made between E. and 
| tion, ) A. as 5, UA and Heirs of J. H. Br. Office devant &c. pl. 22. cit 
6 o. All. 2 | 
| 1 2. It be found by Office return'd in Chancery, that W. of H. who 
I was ſeiſed in Fee of the Manor of B. in the County of D. was aiding 
S G. M. Enemy of the King, by which the Land was ſeiſed into the Hands 
5 of the King; upon which W. of H. came and ſaid that he was no 4! 
* 


ing, and prayed Reſtitution, and upon the Matter Tried had Reſtitution. 
Br. Office devant &c. pl. 23. cites 43. Aſſ. 28. 

£ 3. Office was traverſed, it was found that F. NM. held of the King in. 
mediately, and alien'd to V. P. without Licence; and the Office was retum 
into the Exchequer, and after ſent into Chancery, and thence into B. x 


F 
War fv? 
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where the Iliue was if the Land was held of Z. C. who held over of the 
King, or of the King immediately, and it was found for the Party ; and 
notwithitanding that Record was alleg d that . NM. Tenant had paid reaſons 
„, © all Aid to the King for marrying his Daughter as Tenant immediate yer 
becauſe it was not pleaded, it was awarded that the Party have Livery 
our of the Hands ot the King, with the Iſſues in the meine Time. Br. 
Traverſe de Office, pl. 6. cites 7 H. 4. 4r. 

4. None fhall have Land out of the Hands of the King without ma kin 
7itte. Br. 1 raverſe de Office, pl. 38. cites 13 E. 4. 8. per Cur. N 

A Man may coafe/s and avoid the Office, or other Matter of Record : 
as where it is found that Tenant in Tail Remainder over in Fee as. and 
that he in Remainder is attainted of Felony, and the Tenant in Tail is 
dead without Iſſue, he who traverſes may ay, that before the Statute of 
Tail, and Poſt prolem ſuſcitatam, the Tenant in Tail infeoſf d Jim, and that 
otter he in Remainder was outlaw'd, and the Feoffor died withyut Ie, and 
| pray that the Hands of the King may be amov'd ; and this is good 
Confeſſing and avoiding. Br. Traverſe de Office pl. 39. cites 14 
E. 4 1.7. | 
6. In Office of Alienation without Licence, it was touch'd by the Ser- * Br. Tra- 
| jeants at the Bar, that if Land be in the Hands of the King by twenty di- verſe de 
| terſe Titles, the Party ſhall anſwer to all the Titles; but if the Party tra- Ln, þ bs 
| cerſes one Cauſe which is found for him, and after another Cauſe is found &c. S. C. bur is, 
the Land fhall * not be ſeiſed again; Quod nota bene. Br. Office devant That the 


: Y © : | , 25 1 
r 


I 
; 


EF &c. pl. 32. cites 4 H. 5. x. Land ſhall 
P a 7 7 5 be ſeiſed 
E apain (which ſeems to be mĩſprinted, the Vear- book being agreeable to Br. Office devant &c. pl. 32.] 
ſhall Wn 
BY = Where the King is not in Paſſeſſion by the Office as in diverſe Caſes, this Br. Traverſe 


| 

wu be traverſed in the Aclion which ſhall be brought by the King upon de Off pl. 15. 
ö ſuch Olhce * Brut where the King is 12 Poſſeſſion by 54 Ofice r 0 
Acien, there the Party grieved Shall traverſe in the Chancery, where the 

- _ * Br. Office devant &c. pl. 11. cites 14 H. J. 22. and 15 
| Nonſzit or Relinquiſhing of Traverſe is peremptorye Contra of Non- 
| fur i» @ Petition. Br. Traverſe de Office, pl. 54. cites Frowike's 
: Reading, 


fer 
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fi 
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For more of Office or Inquiſition in General; See Coroner, Elcheator. 
]-rcrogative, and other proper Titles. beatot, 
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Officers and] Offices. 


(A) Grant. By <ohox they ſhall be granted. 


. 12 E. 1. Rot, Clauſarum Membrana 8. Cyrographarius in Banco D. 176 a. 
umotug per Breve, Alius factus per Regem. ** pl. 28. Hill. 


. ü : 2 Eliz. cit 
Þ Precedent for the Office of Chirographer, in theſe Words, viz. Dominus Rex Mandavit hic quaſiion 


neras ſuas Patentes, in hæc Verba. Henr. Dei Gratia, Rex Angl. Hæres & Regens regni Franciæ, & 
"Minus Eibern. Omnibus ad cuos preſentes literæ perveniant, ſalutem. Sciatis quod de Gratia noſtra 
» wag ac ce Aſſenſu Coniclii noſtri, nec non 4 ad viſamento Capitalis Juſtic. de Com. Banco 
Arto, ac aliorum Juſtic. noſtrorum, Conceſſimus dilecto nobis Rob. Kirkham Officium Chirographie 
h Banco noſtro pred. habend. Quamdiu nebis placuerit, cum Feodo & Profic. ad idem. Offic. pertin Pro- 
. ſemper quod pref. E. in propria Perſena ſua fupradif. Officio, abſque aliquo deputato ſub ſe faciendo continue 
110 juxta form. cujuſd. Statuti, in hoc parte editi & prot iſi. fn cujus rei Teſtim. has Literas noftras 
er \<cimus Patents. Teſte Humfrido Duce Gloceſtriæ, Cuſtode Angliz, apud Weſtm. 16 Die 
ctobr. Ann. Regni octavo. 

D d 2. 18 E. 


. who 
ing! 
Hands 
ct ail. 
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2. 18 E. 1. Rotulo Clauſarum Membrana 17. Rex commiſit Johanni 
de Bradiord Othcium Rirografict in Banco cuſtodiendum quam þ8 
diu Kent placuerit, & Mandatum eit Johanni Mettingham & {. 
ciis ſuis ſuſticiariis de Banco, quod ilſud Officium tenere permittant 
donec aliud habuerint in Mandatis &c. 1 E. 2. Rot. Patentium Mem. 
brana 18. 

3. P. 1. H. 4. B. R. Rot. 16. Inſpeximus Chartam Regis Richardi 2. 
factam Thomæ Thorne Valecto Butte larie, ſuper Othcio roclamatoris 
de Banco ſuo pro rermino Vitæ ſuæ. | 

4. P. 9. H. 5. B. R. Rot. 5. Dominus Rex concedit J. T. Othciun 
Proclainatorts Curie Regis. | 

2 F. Tr. 2. II. 4. B. R. Kot 25. The Office of the Marſhal of B. B. 
England Wu granted by the King by his Letters Patents ro William Fin. 
ranted the boro we. 


thee of 
Marſhal of B. R as incident to his Office, it having been forfeited by the Attainder of the Grantee fo 
Life; and therefore it ſeems that the Earl and not the Queen had Power to grant it, and the rather, fu 
that it was granted only for Life. 4 Le. 19. pl. 65. Mich, 23Eliz. B. R. The Queen v. Earl of Shrewsbur; 


6, De Conceſſione Ofſicii Clerici ad Negotia Regis coram Just 
ciariis ad placita coram Rege proſequenda, & detendenda, (it tee; 
it is the Clerk of the Crown.) Hill. 1. E. 3. B. Re. Rot. 1, Cr. . 
E. 3. Rot, 24, Mich. 23. E. 3. Rot. 1. 

7. Ereve Regium direct” Juſtic. de Banco, ad admittend' Rob. Darcy, 
ad Officium Cyflodis Brevium & Reatulorum viz. Capitalis Clerici, quo 
quidem Othc. pertinet etiam ad Donationem Regis. D. 176. a. pl. 25 
cites Hill. 1 H. 6. Rot. 1. 

8. The Maſter or Dean may make to himſelf a Bailiff, and aſſign to hin 
an Auditor, to make him account before, and he may make Acquittance 
to him, and he may take Offerings, and make Steward, Receivers, and 
ſuch Officers; and all theſe are good during his Life. Per Brudnell, Er. 
Corporations, pl. 34. cites 14 H. 8. 2. 29. 

4 Rep 33.2 9. The Othice of Exigenter of Londen &c. became void by Death of the 
in Huren Officer. Aſterwards the Chief Fuſtice died ; the Ouieen Mary granted ih 
Caſe, and Office of Exigenter 10 C. by Patent, and afterwards by Patent of the ſan 
ſaid there, Date granted the Office of Chief Fuſtice to B. who was ſworn into his 0% 
that the fice, and refuſed C. and admitted 8. Upon a Suit between C. and S. be- 
—— 1 tore certain Commiſſioners appointed by the Queen; S. demurr'd to the 
held void, Juriſdiction &c. whereupon they committed him to the Fleet; but tte 
becauſe it Court of C. B. granted a Corpus cum Cauſa to the Warden of the Fleet, 
was incident he being a neceſſary Member of the Court. D. 175. a. pl. 25. Mich. 18 


to the Office of pri; : 
Ch. 7 CB. 2 Eliz. Scrog v. Coleſhill. 


which the Queen cannot have, and the next Ch. J. ſhall avoid it. 


* See 14 E. 10. The Fuftices of Affiſe appoint the Clerk of the Aſiſes. The Heri 


3. cap, 10 appoints the *Gaoler and t County Clerk. The Culſtos Rotulorum appointso ““ 

and 4 Rep. Cl be P N 

54 a. Nit. + Clerk of the Peace. Jenk. 2 16. pl. 59. 

ton's Caſe, — | 

The King cannot make the Shire or County Clerk (who is to enter all Judgments and Proceedings 

the County Court) for the making him belongs to the Sheriff by the Common Law. 2 Inſt 325 

4 Rep. 32. Mitton's An yr it would be very dangerous to the Sheriffs, ſhould others be 4 
ointed to keep the Entries and Rolls; for ſhould the Records be imbezziled, the Sheriff muſt antug 

bor them as immediate Officer to the Court. And the ſame Law of the Sheriff's Tourn. 4 Rep. 3; 5 

Paſch. 26 Eliz. Mitton's Caſe f See Clerk of the Peace. 


11. Curſitors are appointed by the Lord Chancellor. The Exigenters e 

Philizers by the Ch. F. of C. B. Jenk. 216. pl. 59. * 
223 12. In Covenant broug lt by the Mayor aud Commonalty of Londen for Ni 
gued, that reſcrved by them on a Leaſe of the Garbler's Office the Deſendant pleadec 


this was an that it was an Office of Truft repoſed in the City, and conld not be oy jo 
ens 
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Years. Hale contra ; becauſe the Mayor &c. have a Fee-/1mple in the Office of 
Office by their Charter, and not a meer Truſt + en. in them to execute it. [ruſt re- 


But if it could not be granted, here is no Forteiture ; for this Leaſe 1hall > hr os 
6 . * OVDONYUTLO 
be accounted bur a Deputation, and not a granting over of the Office. And gh. Pop Pu. 


Roll Ch. J. ſaid that without Doubt the Mayor may make a Deputy to lick Good, 

execute this Office ; but he has a Fee-fmple, and therefore may make a and that the- 
Leaſe of it, and the Leflee's Covenant will bind him to pay the Rent, O!*<< 1 
ſudgment for the Plaintiff, Niſi &c. Sty. 35). Mich. 1652. Mayor and in e 


a in the 
Commonalty of London v. Hatton. Mayor : and 
therefore he 
cannot grant it, tho' he may make a Deputy to execute it; becauſe the Maſter Nall be anſwerable for 
his Acts, and cited 29 H. 6. Dyer 238. that a Mayor of a Town may make a Deputy; but he cannot 
rant this Office, or make a Revenue of it. Roll Ch. J faid it was conſiderable, in Regard it was an 
Office of Truſt, whether it may be leas'd out, altho he may make a Deputy; and therefore ordered it 
to be argued again the next Term. Ibid. 


(B) By what Words. 


I. DE King cannot create an Office without Words of Creation, Where a Pa- 
as Conſtituimus J. S. c. But Conceilimus ſuch Office to J. r purport- 

S. 19 not good without the ſaid Words, 2: E. 4. 79. 8 E. 4. B. 9 Grant f a. 

E. 4. 11. Office, and 


f Ren W ES not Words 
of Creation of the Office, as Conſtituimus Officii &c. the Plaintiff was nonſuited in Aſſiſe for ſuch 


Office, becauſe he could not prove it was an ancient Office. 2 Brownl. 328. Paſch. $ Jac. C B. Ceſar 
v. Bull. 


2. Appointing an Officer in other manner than the Law directs, as nomi- 
nating a Clerk ot the Peace ſince 1 W. & M. to hold during Pleaſure, 
initead of quam diu fe bene geſſerit, is no Execution of his Authority, 
and the Nominee has no Title. 4 Mod. 295. Trin. 6 W. & M. B. R. 
the King and Queen v. Owen. 

3. When the King grants what is rather an Employment than an Office, 
as Otlice of Searcher tor the Cuſtoms, the Word Afignavimus is the moſt 
proper Word. Carch. 352. the King v. Kemp. 


— 


— — — — —— — — — — — — 


C) To what Perſons Offices may be granted, [pl. 6, 5, 
8, &c.- Aud How. Fointly, pl. 1, 2, 3, 4, 5. And fee 


(C. 2). 


I, 6 of the Office of the chief Prothonotary of Bank to 
two IS void. 18 E. 4. 7. b. 
2, Grant to two to be Chief Juſtice in any Bench is void. 18 E. 
4+ 7. b. 11 Rep. 3 b. Curie's Cale. ; 
3. But a Grant ro two to be Clerk of the Crown ts god. 11 Rep, 
3, b. Curle's Cale. 
4. So a Grant to two to be Clerk of the Crown in the Chancery is * S. C. cited 


good. 7 9 E. 4 I, 11 Rep. 3. b. Curle's Cale, #2 127. 


2. B. R. in Caſe of Howard v. ey 

5. A Grant to two to be an Officer of the Auditor of the Wards fs SAL 
dad; yet it is but one Office and partly judicial. But this is by che * Fol. 153. 
tatute of 32 & 33 H. 8. 11 Rep. 3. Auditor Curle's Cale, . — 
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Cro.E. 636. 6. An Intanc is not capable of the Office of Steward of the C urt gf 


> (- It a Manor, in JI0fefſton or Reverſion. Mich. 40 & 41 El. B. . te 


' . Tones Cid, tec Oi!, & Walters, which ſce Co, Litt. 3. b. 
that Scainb⸗ 


Icr's Cafe, cited by Ld. Coke Co. Litt. 3. b. was adjudged contrary, viz. That an Infant was can;. 


ble of a Stewardſhip in Reverſion. Mar. 43. Trin. 15 Car. in Caſe of Young v. Fowler. A Pre. 


bend was granted to an [nfant of 3 Years old, but was adjudged void ; hecauſe he was not of Age of 


Diſcretion ; But had he been fo, it had been good; per Barkley J. Mar. 43. in Cafe of Young v. roy. 
ler, cited Prideaux's Cale. 


* Jo. 310. 7, Ik the Office of Regiſter of a Biſhop be granted to J. S. who 
3 is an Infant of the Age ot 12 Years at the Time of the Grant, Ha- 
— bendum at the Death ot J. D. who is Rentſter in Poſſeſſion for hig 
the Grant of Life, to be exerciſed by him or by his Deputy, and after J. D. Dies, 
the Office in J. S. then being of the Age of 39. This is a good Grant, it being 
Rererſion % to be exerciſed by him or his Oeputy, and fo not void at the making 
an ſoft ok it; and he being of full Age when it fails to be exerciſed by him. 
the ſame Mich. 8 Car. B. R. between 702 and 90we/!, per Ciirtam, refoly: 
Per ſe vel Be- ęd upon a Trial at Bar, for the Oftice of the Regiſter of Rocheſter. 
putatum, tis Tr. 15 Car. B. R. between Jung and Fowler, (which was the ſame 


not good. 


wot goo vr. Cale before) adjudged, per tot. Curiam upon a ſpecial Verdut. 
iſe it Per ſe 
pry te ſrfficientem, it is good. Cro C. 556.. Young v. Fowler. 


And ſo denied the Caſe gf 
Scambler v. Walter, but with the above Difference. Ibid. 


lar. 38 — 8. So if the Office of Regiſterſhip be granted in Reverſion by a 
Þ 31. Biſhop or other Perſon, to an Infant of the Age of 12 Years to be exet- 
Stow) . — cited by him or his Deputy; this is a good Grant? inaſmuch as he 
Cro. C. 2-9. MAY wake a Deputy, tho' he be an Jntant, this being for his Bene 
S, C. but if fit, Mich. 8 Car. B. in the ſald Caſe of Tou, and Fele, per Ci! 
he puts in an yg reſolved, and ſo the Court afterwards certified their Opinion 


inſuſhcient 


Deputy, it is i Chancery to be in this Cale, s December 1532. 


a Forfeiture 


of his Oſhce.——So if he does not elect a ſufficient one. Cro. C. 556. in Caſe of Young v. Fowler. 


8. C. cited 9. It was mov'd, whether a Batchelor of Law may be a Commiſſary, 


Jo N in /ince the Statute 3) H. 8. 2. Popham ſaid, That Adminiſtration and pro- 
Walker „ bare of Wills, was by the Common Law, which any might do; and rhe 


Lamb_— Statute 37 H. 8. is in the Affirmative, that Doctors of the Civil Law may 
s. C. cited be Commilſlaries, and therefore rakes not away the Liberty at Common 


Cro. C. 259. * Pr; >k 
. 5 . Law. Cro. E. 314, 315. Hill. 36 Eliz. B. R. * Pratt v. Stocke. 


ment accordingly, as to the Office of Official of the 1rchdeaconry of Leiceſter, and alſo as to the Office of 
Commiſſary of the 4 Lincoln, being | wg" to a Lay-perſon, and not a Doctor, but a Bat- 
chelor only of the Civil Law. Cro. C. 25S. Trin. 8 Car. B. R. Walker v. Lamb. 


Tho'publick 10. Cuſtody of a Caſtle was granted to a Woman. It was inſiſted that a 
2 have ſuch Office, becauſe i | 0 
5 Feme cannot have ſuc ce, becauſe it appertains to the War, and 13 
fable of Eng- to be executed by Men only. Sed non allocatur, becauſe it was granted t. 
land, cannot her exercend. per ſe vel Deputatum ſuum And it doth not appear to be a Caſl.s 


be originally of War,bur may be a private Houſe. Cro. J. 15. Mich. 1 Jac. Lady Ruſſel's Calc 


granted to A 
Woman, yet they may deſcexd to her. Jenk. 236, 237. Humphry de Bohun's Caſe. 


11. Grant of an Office of Sill to an Infant in Preſent is void; but it 
in futuro, and that when the Office is to be exerciſed, he be ot full Age 


and expert, the Grant is good. Jenk. 121. pl. 44. cites 5 Jac. rhe Bp ct 
Rocheſter's Caſe. , alas | 


(C. 2) Fun 


i. 
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(C. 2) Joint Officers. In what Caſes they may be. 


I . IF the King grants the Office of Chief Prothonotary to two, this is Br. Grants, 
void, per Cur. And the 1 may refuſe to inrol it; For two 1 — 
cannot have the Cuſtody of the Rolls; For then he may grant it to 20, D 
and they cannot fit in the Common Bench. Bur ir was ſaid, that it was pl. 68. cites 
ot the Office of Cuſtos Brevium; For the other is of the Giſt of the Chief 8. ©—Jenk. 
fuſtice. Br. Patents, pl. 69. cites 18 E. 4. J. 142. Pl. 93. 
J | : | S.P. and 
4 cites 8. C. And fo if the King grants the Office of Cuſtos Brevium to two it is void 


2. H if the Office of Chief Fuſtice of the one Bench or the other be B. Grants, 
© cranted to two, the Patent is void; and if they occupy by ſuch Patent, - 170. Cites 
a that is done before them is Error. Ibid. C. 


Br. Jointen- 
ants, pl. 68. 
Cites S. C. 


* ” SS © XX JF 


3. The Office of Clerk of the Hamper was granted to two, Pro termi- 
to Vitz eorum & alterius eorum diutius viventium, and good. Admitted. 
D. 179. b. pl. 44. Paſch. 2 Eliz. Kempe v. Hales. 


, 4 An Office of Inheritance, to which a Judicature is annexed, as the D. 285. b. pl. 
© Office of Conftable of England deſcended to two Daughters, they may ex- q: T — 18 
; {Werciſe it by Deputy. Jenk. 236, 237. pl. 14. frey de bo 
R : n's Caſe. 
5. The Stewaraſbip of a Court. Leet and Baron is grantable to two. * 2 Jo. -- *[bid. cites 
a WE 127. Hill. 31 & 32 Car. 2. B. R. Howard v. Wood. a , of 
| IiC 0 


Sweyenden and Bagot. 9 E. 4. 1. for the Office of Clerk of the Crown in Chancery; And though in the 
8 Caſeol Walker v. Lamb. Cro Car. [258] it was doubted whether the Grant of the Othce of Re ſter 
vo two was good, yet this was only upon the Reſtriction of the Statute of 1 Eliz. of Grants by Biſh- 
| ops, and not at Common Law. 


and B. Habend. conjunttim & diviſim exercend. per ſe vel ſufficientem Depata- . — may 
un. It was objected, That a Judicial Office could not be granted to two; r 


a . - 2 two evell 
For if they 2 nothing can be done; But it was anſwered, That as a Miniſte- 


the ſame may be ſaid of four Judges, as in B. R. and in miniſterial Of- r:al one; and 
hcers, as two Sheriffs; and the Court held the Grant good. 2 Salk. 465. ne Inconve- 
Mich, 3 W. & M. B. R. Jones v. Pugh. 11 


in the one 

r 8 4 they differ, the Brſ 1 Ae my than 
other. ere be two CHancellors, and they differ, the Biſhop may fit himſelf, and their Authori- 

ty ceaſes. 12 Mod. 10. S. C. by Name of Jones v. Beau, þ may f ſelf 5 


6. The Office of Vicar General was granted / the Biſhop of L. to A. A judicial 


7. Grant of an Office of Chancellor of a Dioceſs to two Conjunttim & 
Divi/ſ/m was held good, becauſe of the long and conſtant Uſage. Carth. 
Mill, 3 W. & M. B. R. Jones v. Bew. 
8. A Grant of the Office of Official to two and the longeſt Liver is Carth. 213. 


＋ good by Uſage. Show. 288. Mich. 3 W. & M. Jones v. Bean. E 85 

. . 
12 12 Mod. 10. S. C. 
of 

ale. — 8 IE OY * 1 


(C. 3) How Joint Officers are conſidered in Law. 


1. QHeriffs of London are as two in London, but in Middleſex are but as If Proceſs te 
one. 2 Show. 433. Paſch. 1 Jac. 2. B. R. Raymo al. v. Bar- direfed to 
fr. 433 6" nn '. Bar the” Sheriffs 
of London, 
he and one dies, 
Proceſs is gone, becauſe one cannot act 1 N the other; For they both make but one * 
e ö 
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Mod. 304. in the Caſe of Salter v. Groſvenor. —- He muſt wait till another is made; Uſage maj, 

that; Per Cur. Show, 289, 2 Show. 286. Mich. 3 W. & M. in Caſe of Jones v. Bean. Pat, 50 

Car. 2 B. R Rich v Player. KEE. 

Carth. 214. 2. Where two Sheriffs are, and one is challenged, the Venire ſhall be d. 

4 ts rected to the other; So of Coroners. Show. 329. Mich. 3 W. & M. the 
t Salk 134 King v. Warrington. ; 

3. Two Bailitts ofa Corporation make but one Officer, and the one cz. 

not act without the other; Therefore if a Leaſe to one of them is made hy 

the Corporation, he is both Leſſor and Leſſee, which cannot be. 8 My 


304. Trin. 10 Geo. Salter v. Groſvenor. 


(C. 4) Joint Officers. hat one may do alone. 


But it was a- I. Roceſs directed to the Cyroners to ſerve ought to be ſerved by all the 
greed, that Coroners ; But where they are to give Fudgment, the Judgment q 


Rediſſeiſin „two of them ſuthces, where they are four; For in the one e they an 
may be ſerved a . or ; 
by 1wo Coro Judges,_and in the other but Miniſters. Br. Proceſs, pl. 192. cites ly 


ners; For H. 4. 34- 


the Statute 

ſays, Coronatores plurally, and does not ſay, Omnes Coronatores. Br. Retorn de Briefs, pl 66. cites 39 H. f 
40. Br. Proceſs, pl. 90. cites S. C. But the Statute is, that Appeal ſhall be commenced in fan 
County before the Sheriff and the Coroner, and there if the one be abſent, the other can do nothing; For i: 
is a Joint Authority. Br. Retern de Briefs, pl. 66. cites 39 H. 6. 40. 

But where Proceſs comes to the Coroners, or to the Sheriffs of London, where there are t<vo, there eithy 
Cor oner or Sheriff may arreſt the Party, or ſerve the Proceſs ; but this ſhall be in the Name 4 all, and the 
Act of all, and the Return ſhall be in the Name of all the Coroners or Sheriffs of London, or othe:. 
wiſe ill, and ſo it is put in Ure at this Day. Br. Retorn de Briefs, pl. 66. cites 39 H. 6. 40. 
Br. Proceſs, pl. go. cites 8. C.——— And it was agreed per Cur. that where it is returned by ont Corum 
only, becauſe the others are dead, or becauſe there is only one there by the Cuſtom, the Return is not good un. 
leſs it be expreſſed in the Return, that the others are dead, or that there is only one in this County by 
ancient Cation: And ſo ſee that it is admitted, that if three Coronrys die, the fourth may ſerve the Proc 
before more Coroners are elected. Ibid. 

If two Coroners be, and one makes a Return, the ſame is good; but if the other denies it, then it i; 
void. Godb. 439. cites 14 H. 4. 1 

Coroners as Minifters muſt all join, but as Judges they may divide. Hob. 50. in Caſe of Lambe : 
Wiſeman. 


But Tuftices 2, The L b of Peace have joint Power, and yet one of them may 
of Af 6 * make Proceſs upon the Statute of Labourers, and arreſt a Man for Suret 
Joint Lower, of the Peace, and make Precept in the Name of the one alone, and $t- 
therefore the wy ne . 2. 

one cannot perſedeas likewiſe; per Nott; And per Laicon, the Commiſſion of th 
do any Thing Peace is joint and ſeveral; And it is a true Saying, For at this Day it is 
je wat as , ſuch, Rex Talib. &c. Salut. Sciatis quod Aſſignavimus vos Conjunctim & 
Wei of , Diviſim ad pacem noſtram ac ad Star. &c. cuſtodiend' &c. Br. Retorn de 


non omnes, Briefs, pl. 66. cites 39 H. 6. 40. 
Br. Retorn 
de Briefs, pl. 66. cites 39 H. 6. 40. 


3. Where one Office is granted to two, though the King may conſti 
tute one at one time, and another at another Time by ſeveral Patents, ye 
he that is firft conſtituted has no judicial Voice till the other be conſtituted; & 
in Caſe of Auditor of the Court of Wards, where it was provided b 
Statute, that rwo Perſons ſhould be one Officer. 11 Rep. 4. Hill. 7 Jac. 5 
R. Auditor Curle's Caſe. 

4. Where two Perſons are conſtituted one Officer, Habend. to them, & ei 
rum alterius diutius vivent &c. It one of them dies, the Survivor ſhall re- 
main one of the Perſons &c. and the King may add another to him, bit 
till another be added his Voice is ſuſpended ; as in the Cale of 14 Hf. 4 35. 
If Writ iſſues to the Sheriffs of London, and one of them dies, the other 
cannot execute the Writ; becauſe his Power is ſuſpended till - has 3 

ompi 
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Companion choſen to him. 11 Rep. 4. b. Hill. ) Jac. B. R. The gth Re- 
ſolution in Auditor Curle's Caſe. 

5. Office of Srewaraſhip granted to two, one of them cannot hold Court 
alone; per Anderſon. Goldsb. 2. pl. 4. Admiſſion by one of them is 
{\thcient. Vent. 320. cites Mo. 


| (C. 5) Joint Officers. Ffeitures &c. by one. 


HERE there are two Joint Bailiffs, the Receipt of the one is the Contra it 
Receipt of the other; and theretore it ſeems that the Forteiture ſcems where 
of the one is the Forteiture of the other; For both are one and the fame 3 * 


Officer, and the Office is entire; And this ſeems to be by Falſity in the Treaſon or 
Office, or Non * Uſer or Miſ-uſer in it. Br. Office & Ott: pl. 51. cites 1 Felony, and 


I, 


E. 3. 3. they have the 
de ; : 2 ; Office for 
0 Term of Life ; For this Forfeiture is not for Miſuſer of the Office, Ibid. * Orig. (Seyſer ou 


Miſſeyſer) 


q 2. Where there are Joint Officers a Breach of Truſt in one is ſo in all; If one She- 
Per Holt Ch. J. Show. 105. in Caſe of Boſon v. Sand ford. riff fuſſer an 
1.6 Eſcape both 


are liable; So for a falſe Return by one Coroner, all the Coroners are liable; but were Proceſs was 
directed to ſix Coroners to arreſt a Perſon, and the Proceſs was delivered to one of them, with whom 
the Party to be arreſted was then preſent, in ſuch Caſe, for not arreſting the Party, the Action ought 
to be brought againſt that Coroner only; for that was a 5 Tort, which could not have been charg- 
ed on the Reſt. 2 Mod. 23. — Freem. Rep. 191. Paſch. 1675. C B. S. C. Naylor v. Sharpleſs & al. 
Coroners of Lancaſhire. 


Te ne ng 


C. 6) Joint Office. Determined by Surrender of one. 


tbe r 1. ING H. 8. granted the Office of Clerk of the Hamper to A. and In this Cafe 
I B. for their Lives, and the Life of the longer Liver of them, and A. juſt before 
two Patents of the ſame Form and State were made of the ſaid Grant, and cd, > Hg 
may one was called a Duplicate, and the Word Duplicate was wrote a little — * 
uret\ : 


above the Seal of that in A's Cuſtody, and the principal Patent was wrote ſealed a 
thus, viz. Per Warrantiam de privato Foy Aut horitate Parliamenti, and ban Parch- 
this remained with B. and was ſurrendered, and cancelled by B. while A. was LA 
in Germany; But there was no Cancellation or Vacate of the Inrolment. ther of A. 
Queen Mary reciting the firſt Patent and Surrender, and Cancelling, made a in A's Ab- 
new Grant to B. and C. of the ſame Office. It was the Opinion of ſeve- fence, wrote 
ral, that when the original Patent is cancell'd, the Force of the Duplicate «formal Re- 
is gone in Law ; For no Title can be made by it; becauſe it was ſealed the Name of 
and granted by the Chancellor at his Pleaſure, and without any Warrant A. to the 


of the King todo it. D. 179. b. pl. 44. Paſch. 2 Eliz. Kempe v. Hales. _ 1 
re the Sur- 
render mentioned, of all A's Intereſt in the Qthce and Patent. Ibid. [But of this no further Notice 


u taken in the ſaid Caſe, or any Thing faid to or upon it. 


” * o - * 2 * * 
„ 8 2 2 > 8 12 — SS — > R * 


(C. 7) Joint Office. Determined by the Death of one. 


. TH E Office of Auditor was granted to two for Term of their 2 Wms«. 


Lives, without ſaying (and to the Survivor) by the Death of one Rep. 108. 8. 
the & cited per 
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LOT 00s the Office determines. Hill. 7 Jac. 11 Rep. 3. b. Auditor Curle's Cafe. 


S. C cited, and S. P. agreed by the Court, and by the Counſel of the other Side. 2 Mod. 260. Trin, 
29Car. 2. in Scacc. Arris and Arris v. Stukely, which was a Grant of the Office of Comptroller 
the Cuſtoms in the Port of Exeter. S P. As to grants to two in general; But that it is other wiſe 


if granted to two and the Survivor of them. 2 Salk. 465. Mich. 3 W. & M. B. R. in Caſe of Jones y 
Pugh, | 


» 


umme... 


(C. 8) Joint Officers. Pleadings by or againſt them. 


D. 149. 2.p). 1. FFICE of the Regiſter of Admiralty was granted to two, one 


247.8 51 dies, and the Survivor upon a Diſturbance brought A/5ſe ; but 


—152. b. becauſe the Plaintiff could not prove a Grant to two of the ſaid ce. but 
pl 9. Mich. only to one, the Writ of Aſſiſe was abated. Bendl. 53. Hunt v. Eleſdon, 


4. & 5P. & —— And ſee the Pleadings there. 
M. S. C. 


And great Doubt was upon the Words, Quælibet Perſona in the Preſcription, whether it ſhould be 
taken in the ſingular or in the plural Number, and collectively. 


— — 8 


— — 


D) To auhat Perſons for a collateral Reſpect [an Office] 
may be granted. Want of Knowledpe. 


11 Rep. 87. 1, TLF an -_ either of tbe Grant of the King, or of a common 


5.379 I Perſon, which concerns the Adminiſtration, Proceeding, or Ex- 


” wnckilful ecution of Juſtice, Ot the Revenue of the King or the Commonweal 
8 the Intereſt, Benefit, or Satery of the Subject, or ſuch like, if thoſe 7 
two Days Any of them are granted to a Yan who ts not expert, or who has 
138 no Skill or knowledge to exerciſe or execute it, the Grant is mere 
of bis Want iy void. Co. Litt. 34 b, 
of Skill, was 
admitted to the Office of firſt Remembrancer of the Exchequer, the Court telling him they had many Pre- 


cedents of denying, Admithon to ſuch Officers for want of Skill. and that not having Experience himſelf, 
he muſt find an able Deputy. Hard. 130. Mich. 1658, in Scacc. Dorringron's Caſe. 


S. P. by ſe- 2. Where the King grants an Office to one who does not know how 
2 of wy. to exerciſe it, the Patent and Grant is void; Per Billing Juſtice, Br. Oi 
Ju Prof fice & Off. pl. 16, cites 9 E. 4, f. 


thereof a Co- ; | 
py of the Record was produced, and is there entered of Uinter's Caſe. 2 And. 118. pl. 63. 


Br. Patents, 3. The King made Thomas Vinter Clerk of the Crown by his Letters Pa. 


208 cites ite, and the Juſtices of B. R. with the Aſſent of the Juſtices of C. B. 


Rep. 87. 7e uſed him, becauſe he was not exerciſed in this Office, nor any other in this 
— oe as he ought by a long 7ef and ſo declared to the Kin ; by which 
7 


the King, by the Advice of the Fuſtices, — one Fohn Weſt Clerk then 
u 


2 7 who was expert, and ſent to the ſaid Fuſtices his Letters under his Sig itt, 
Caſe here ei. ®Þich after were inrolled in the ſame Court, that they rejected Vinter, and 
ted is in D. admitted the ſaid Weſt, which was done accordingly, in as much as V intet 
150. b. pl. 1. was inſufficient to ſerve the King and the People; and fo ſee that tt 
Mich. 4 & 5 Letters of the King under the Signet are ſufficient 8c. And the Abſtr 


1 


P. & M. at 
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EB is Inrolment was thewn to me in, Writing by my Companion Sir har NN 
3 [ s Dyer Juſtice of the Common Pleas in Mich. Term 5 Mary we f „ 6. 
1 ames > Br M 5 % - J. 6 
then ſitting in our Places upon the High Bench in C. B. at Weſtminſter rcvok'd a 
c. Br. Office & Off. pl. 48. cites Mich. 5 E. 4. Rotulo 66. in E. R. r. made 
Er” | y him © 
4 Vinter's Cale. the Office of 
E Chicf Prothonotary to his W ife's Brother, and gave it to one Whiteley. Hobert Ch ]. cites S. 
C. and ſays, That an Office of Learning given to a Man utterly inſufficient is utterly void; And that 
E though it be to him and his Aſſigns, or to be exerciſed by his ſufficient Deputy, it mends nor the Cale ; 
© But it muſt radically weſt in the firſt Grantee before it can go in Title of Procuration or Deputation to any 
E ther. Hob. 148. in Caſe of Colt and Glover v. Biſhop of Coventry and Lichfield. 


A Clergyman was made Chancellor to a Biſhop, and confirmed by the Tut, E. 22. 
Dean and Chapter, but becauſe he was not learned in the Canon and Ci- S. C, Nov 


a 


: 8 3 t. Paſch. 
vil Laws he was remov'd ; and though it was inſiſted that he had a Free- Ry EO... 
bold, and therefore had prayed a Prohibition, yer it was denied. Cro. C. -—Godb 


© 65. Hill. 2. Car. C. B. Sutton's Caſe. 390. S. C. 


—_ Lat. 228. 


ö C- Palm. 450. S. C. by Name of Glanvill's Cafe. [which ſeems to be a NMiſtake, and that that 


E Name is mentioned only becauſe Glanvill moved it for a Prohibition. 


z. A Grant of the Office of Herald at Arms was made to B. for Lite, Lat. 229. 
and the Earl Marthal ſuſpended him from the Execution ot his Office, be- „e 


cauſe he was ignorant in his Proſeſſion; And it was the Opinion ot the e, 3 
; : : 8 451. cites S. 
juſtices, that becauſe he was ignorant in ſuch his Office of Skill, he had no &. 

F Freehold in the Othce. Godb. 391. in Sutton's Cate, cites Brook's 

| Cale. 


| 6. If the King gives an Office in B. R. the Court may remove the Party 
For Inſalfteiency. Lat. 229. Mich. 3 Car. in Doctor Sutton's Cale. 


—_— * 


. 


1 | 

f (E) I hat Eſtate may be granted of an Office. 

J - 

R. r EASE for Years of the Marſhalfea in the ing s Bench is not Leal (ir 
4 good; Becauſe it is Office of great 'Truit, and by ftich Leale Nen. 


t may come to the Executor, Adminiſtrator, Or Ordinary, who will be 1 
t without the Allowance of the Court. Ergo. 9 Rep. 97, Sir Seo. re 
Kenell's Cale. Contra 39 0. 6. 34. Office held 


re- | 
lt, od 57. Mich 2Annz. B R. Swton's Caſe TRY oat 0 -yood. 6 
'ar BR Mead v. Reynell. S C. . ard. 357. Contra. Jo 463. — Cro. C. 557. Mich. 16 
By the ſame Reaſon it could not be granted for Years, it was not grantabſe in Fee; For there is the 
10W ume Inconvenience per Nicholas J. Hard. 49. Hill, 1655. in Scacc. in Cate of ſones v Cleri: — 
Of. before dir G.Reynold's Caſe the Law was taken otherwiſe ; per Hale Ch. B. Hard. 357 in Cate ef Veale v. 
nor —it was ſaid, Arg. that Hale Ch. B. denied Sir G. Reynold's Cate to be Law, and faid, That the 
rue Reaſon of it was the Cuſtom of its being granted in Fee; And Lord Finch ſaid, He was of Halc's 
pinion, that an Office may be granted for Years. 2 Show. 171. Mich. 33 Car. 2. B. R. in Caſe. of 
rodpers v. Fraſier. | 
2+ Mt + The King having the Office of Marſhalſea in Mard, grants it 
CB Life, or Durante Minoritate, it is void. 9 Rep. 97. Sir Geo, Rey 
„heb. The Duke ot Nortolk, Tenant in Tail in Capite of the Office of 
then {We Darthalſea — og Heir withinage, the King has a Chattel in the 
FA «4 ice, biz. during his Hinority. J the King dies, this ſhall deſcend 
mM | 15 2 King, and thall not go to his Executat. 9 Rep. 97, Rey- 
intet i BY | 1 | 
tte The Ning having the ſaid Office in Ward, granted it ta Wir s 2. 2 1 
tra e at Will, it is good. 5 E. 4. 3. 9 Rep. 97. Reyneil's Caſe, Markham, 


* i the Grant 
wid. becauſe it was made before Office fourd; but Danby contra; that the Will of the Kine an. 
4 which is ſufficient without Patent; and ſo it ſcems, that if the Grant had been for any Term 
= it is not good if it be before Office found. Br. Patents, pl. 59, Cite, 5 E 4. 3. : 
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4 9 (F) At what Time it may be granted. 
$ Rep. 55. b. 1. N Office Miniſterial may be granted in Reverſion. 11 B 
e 4+ Auditor Curle's Cale. 


n 5. The King may grant the Cuſtody of a Gaol in Fee. , 
CP. 97. 
67 85 to be Sheriff of a County in Fee. 9 Rep. 97. b. 

7. 14 R. 2. cap. 10. Enacts, That no Customer, Comptroller, Searcher, | 
Weigher or Finder fhall have any ſuch Office for Term of Life, but jj, 
Auring the King's Pleaſure, notwithRanding any Patent er Grant to the cos. 
frary. 

8. 17 R. 2. cap. 5. Enacts, That #9 Searcher, Gauger, Alunager, Fingy 
or N eig her of Wools, or ther Merchandize, Collector of Cuſtoms, and St. 
/edies, or Comptroller, ſball have their ſeveral Offices for Term of Life or Years, 
but ſuch Offices ſhall remain in the King's Hand, under the Governance of th, 
Treaſurer, with the Aſſent of the Council, if Need be; and all Charters an 
Patents otherwiſe made ſhall be void. 

9. Uſper of the Exchequer was granted in Fee: And there is no Queſtion 
but a Judicial Office may be granted to one and his Heirs, Mar. 43. per 
Barkle J Trin. 15 Car. in Caſe of Young v. Fowler. 

Io. 1 e Office of Warden of the Fleet, which is an Office of great Tru, 
is granted in Fee. Per Barkley J. Mar. 43. in Caſe of Young v. Fowler, 

11. Regiſterſhip of Policies of Aſſurance, is grantable tor Years. Hard 
251. Hill. 15 & 16 Car. 2. in Scacc. Veale v. Prior. 


(E. 2. Eſtate therein. Continuance of Eſtate imply'd h 
Law, or given by the Morde. How long. 


HE Office of a Town-Clerk is in the Nature of it in the Eyed 
x. the Law an Office for Life, and will be ſo intended / the cu. 
trary appear. lo Mod. 147. in Caſe of the Queen and Corporation of Dur 
ham, cites Venr. 82. 

2. Aud tho” the Charter is that he ſhall be Annuatim eligibilis, he mu 
continue 'Town-Clerk, and will ſo do until they choofe another. 1: 
Mod. 147. Queen and Corporation of Durham. 

3. But it the Charter is Eligibilis pro uno Anno tantum, his Office vil 
expire at the End of the Year, whether they chooſe another or not. 1: 
Mod. 147. Queen and Corporation of Durham. 


Vw 


v. Stowell. 2. But an Office Judicial cannot be granted in Reverſion, 11 þ 
Jenk. 141. 4, Curle's Cale, 


pl. 29.— 
Not by preſent Words, but by Words De futuro, ſuch Office may by the King. Hob, 150, 151. 
Jenk. 283. pl. 14. 8 Rep. 55. a. Counteſs of Rutland's Caſe. 


By Uſage and Cuſtom a judicial Office may be granted in Reverſion. Hard. 357. Hill. 15 & 16 Ct 
in Scacc. in Caſe of Veal v. Priour— Per Hale Ch. Baron. 2 Vent. 188. S. P. 


3. As the Office of Maſter of the Wards, or Surveyor or Attom 
; cannot be granted. 1 Rep. 4. 
B Les 4- An Difice partly Miniſterial and partly Judicial cannot be gti 
coald ede ed in Bever ſion, as the Office of the Auditor of the Wards. 11 ff 
exerciſed by 4. Auditor Curie's Cale, 
Deputy; but | 
where perſonal Attendance 1s not requiſite, but a Deputy may be made, it may be granted in Regt 
2 Show. 21, Mich. 30 Car. 2. B R. Howard v. Wood. 
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The Truſtees of the King being his Leſſees, granted to A. and B. the Stervardſbip of the Honcuy of 
Pontefratl, and the Cuſtody of Court Leets and Courts Baron cuitl in the Honour, with the Perquiſites, H 5 
dendum to them, (after 2 prior Grant determin'd) for 30 lears, it the Granteer, or either of them ſnould jo 
lng live. It was objected that this is a Judicial Office, and therefore not grantable in Reverſion, ab- 
cording to D. 259 Sir John Savage's Caſe, and Co. Litt. 3. b. And that tho' it be partly Niniſterial, 
as for the Court Baron, yet as to the Court Leet it is Judicial, and being one intire Office, cannot be 

ranted in Reverſion, according to 11 Rep. Auditor Curle's Caſe. But — 2 that the Grant is good 
in this Cafe of the Reverſion; tor here the Grant is not of the Stexwardſbip only, but expreſly of the Cuſtody 
of the Courts Leet and Baron. And tho it might not be good for the Leet, yet as to the Court Baron it 1s 
good without Doubt. And for this Point cites the Caſe of Houng v. Storl, and of Poung v. Fowler. 
And that there 1s a great Difference between One Intire Office, comprehendino two Parts, one Judicial, and 
another Miniſterial, as the Office of the Auditor of the Court of Wards, whereof the Judicial cannot be 

ranted to one, and the Miniſterial to another, and Teo Offices Diſtinct in themſelves, hut comprehended un- 
45 one common Name, as Steward, comprehending the Offices of Ste ward of Court Leet and Court Ba- 
ron; IThat it cannot be denied but that the one Office may be granted to one, and the other to another. 
2 ſo 126. Hill. 31 & 32 Car. 2. B. R. Howard v. Wood. 2 Mod. 173. S. C. Hill. 28 & 29 Cat. 
2. in the Dutchy Court; but this went off upon another Point. —Freem. Rep. 473, 4:8. S. C. argued, 
but no Judgment. 2 Lev 245. Hill. 30 & 31 Car. 2. B. R. S. C. that upon Arguments at the 
Bar, the Court was of Opinion that the Grant to the Plaintiff for Years, and in Reverſion, was void as 
to the Court Leet's being a Judicial Office, but good as to the Courts Baron: But upon the Importunity 
of Tones Attorney General to be turther heard, Adjornatur. The Court took this ro be ditterenr 
from Sir George Reynold's Caſe, in 9 Rep. becaule that was a Leaſe for Years abſolutely, which car- 
ries it to Executors and Adminiſtrators, and ſo perhaps to Perſons unable; for it it had been to J. S. for 
99 Years, if J. N. ſhould fo long live, that then that had been nought; But the Caſe in Queſtion 15 
not ſo, and therefore the Reaſons of Reynold's Caſe do not reach this: Farther, The Court took 2 

reat Difference between the Place of Judges here in a Court of Record, and Stewards, who Inter Alia 
| the keeping of a Court of Record; the former muſt be perſonally attendant, the latter may excr- 
ciſe the Office by Deputy; ſo Auditor Curle's Caſe muſt be underſtood Secundum ſubjectith Mare - 
riam, an Anditor's Place, which is an Office very great, and can't be exerciſed by Deputy. And fo it 
is of an Ofhce partly Judicial and — Miniſterial; it perſonal Attendance be requilite, and where a 
Deputy can't be made, there the Reverſion can't be granted; but this Office may, and utually is ever- 
ciſed by Deputy; for ſeveral Noblemen have the Stewardſhip of Courts belonging to ſeveral Biſhops, 
and they exerciſe them by Deputy; and this was agreed upon by the whole Court; And ſudgment tor 
the Plaintiff. And the 1 adds a Note, and ſays, Theſe Reverſionary Grants are of late Inve n- 
tion, being firſt introduced. Temp Jac. 1. and are contrary to the Rule and Reaſon of the Common 
er e enim poteſt dare id quod non habet &c. 2 Show. 24, 25. Mich. 30 Car. 2. B. R. Howard 
T 


5. A Bi ſhop may grant the Office of the Regiſter of his Court to Jo 518. S. C 
another, Habendum after the Death ot |. S. (who has it for his Lite by N — 
a firſt Grant) and this is a good Grant withour Recital of the firit 2 3 
Eſtate. Mich. 8 Car. B. GB. between Young and Stowell, per; Le 3% 
Curiam, reſolv'd upon a Trial at Bar tor the Office of Begiſter ua 
of Rocheſter. Dil. 10 Car. B. N. between Young ann Fow ler, re⸗ 3 of 
ſolved per Curiam, upon Trial at Bar for the lame Regifferſhip, {pours 

in RCeveriion 
being warranted by Uſage. 2 Vent. 188. Trin. 2 W. & M. C B. Woodward v. Fox. cites Cry "A 
Young v. Stoel. 


6. Where the Offcer of Fre grants the Office of Marſhal of B. R. as 
atoreſaid to J. B. for Life, the Grantor can't grant to the faid J. B. who 
was Officer for Lite to make a Deputy, tor tis void; and yer the 
Miſuſer of ſuch void Deputy is a Forfeiture of the Office of the Tenant tor 
4 here; Quod nota. Br. Forfeiture, pl. 27. cites 39 H. 6. 32. per 

ur. | 

J. The King may grant an Office for Life, and Ly ancther Patent he Hedi oi 
may recite the firſt Grant, and grant it to another after the Death of the « n 
firſt, and well. But it ſeems he cannot grant it by Name , Rever/ton Fey 3 bs 
for there is no Reverſion of an Office, becauſe it determines atter the can't grant 
Death of the Grantee ; yet he may grant it by Namne of Ofice Habend, iReverſion, 


pot Morte of the firſt Patentee. Br. Patents, pl. zo. cites 36 H. 6. 48. 1 
per Laicon. But ir thould be 39 H. 6. 48. And 


Cale, Mich. 

6 Jac. cites 39 H. 6. 48. Fr lin thoſe and other like Caſes, the King hw only a Prefentment or 
mmendation of a Perſon when the Corody or Church is void, and not before Per omnes ibid. 
— Ke ougnt to recite that ſuch a one has ſuch an Office for Life, and then to grant the Ofhcs 
foreſaid, Habend. pot Mortem &c. Bur if there be no ſuch ſpecial Recital, the ſecond Grant i, void. 
Ren 55. b. Arg. cites +3 H. :. aſt Caſe. 16 H 14 8 H 12. b —-— B. Patents, p!. 52. 
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Cites ; H. 7. 16. Br. Patents, pl. 54. cites S. C. || Br. Parents, Pl $7 Cites S. "RA 
"There 15 not any Fee or Reverſion of Offices, but only a Nomination which the arty has to name a 

he pleates when the Othce ſhall become void. Per Dyer, 3 Le. 31. Mich. 15 Eliz. C. B. Anon, 


ay 


c 76. 2279 8. A granted the Stewardſip of his Manor to J. 9. fer Life, J. S. was 
| E Sal ſeited, and atterwards by Deed reciting the ſaid Grant, and that f. F. had 
Tag ED the fart Office fur his Life, A. by Name of the Reverſion, granted the Re. 
that the Re- Ver/2001 of the Jaid Office to V. R. The Court held the ſecond Grant by 
verſion of an Name o Reveriion void; For there was no Reverſion thereof in any 
ker ca Perton, and allo none can be Steward bur one only, viz. he that exer- 
not be grant- «- . C14 
% by om. Ciles the Office: And tho' the Grant had beer: de Officio ſuv, and had nor 
mo Perlon, been (de Reverſione Officii) in the Caſe of a common Perſon, and [ it had 
it was agreed been | Habendam Officium illud poſt Mortem J. S. it is not good ; but in 
ao OT the king's Caſe it is otherwiſe. Quære. D. 259. pl. 18. Pafch, 9 Eli; 
1 Can S 2 2 a 3 ' 
no: b. grant- Sir John Savage's Caſe. 
ed as a Re- ; q 
verſion, and by the Name of a Reverſion; For there is no Reverſion of an Office, leſs it le ay 
(ffice of Inheritance, and then it may well be granted in Reverſion, Halendum after the Death of the 
Grantee for Lie; The ſecond Poipt in the Cale of Young v. Stoel.— S. P. of the Stewardſhip of 
a Manor in Reverhon. D. 259. 5 Savage's Caſe — D. So. b. Marg. 56.—Carth. 352 Trin. W. z. 
B R. in Caſe of King v. Kemp, ſays, That a Diſtinction has been taken between a Grant of a Reverſion 
and a Grant to commezice in juturo. Vide D. 270. The King may grant an Office to Commence in 
tuturo, or upon a Contingency, which ſhall ariſe out of the Inheritance he hath in the Office it ſelf, for 


iuch he may have in Point of Intereſt, tho' not in Execution; and Judgment accordingly. 4 Mod. 280, 
281 Paſch 6 W. & M. B. R. S. C. 


9. By Virtue of an Act of Parliament made the firſt of Queen Mary, 
The Court of Augmentations was diſſolv'd, and united to the Exchequer, and 
all Records and Books of the Court ſo diſſolv'd, wherein the Leaſes and 
Warrants for making them were enrolled and all Accounts of her 
Tues and Revenues, were ordered to be and remain with the Clerk of the 
Pipe in the Exchequer, King Ed. 6. granted the Office of Ingroſſer of the 
the great Rolls of the Exchequer, or the Clerk of the Pipe, to one Cui 
opfer Smith, for Life; .®neen Eliz. Anno. 20 of her Reign, granted 
this Office to one Morriſon, after the Determination of the Grant to Smith ; 
and atterwards, Anno. zoth of her Reign, reciting the Grant to Smith, 
and her Grant to Morriſon, the V granted to Weilley the Office of 
Clerk of the Pipe, and of the Engroſſer of the Patents of Dimiſſions 
and Offices ; and alſo, the Keeper of the Accounts, Enrolments and 
Records, of the late Court of Augmentations, &c. Habendum to the 
{aid Woolley for Life, after the Determination of the Grants to Smith and 
Morriſon ; aſterwards Smith died, and tho' Morriſon was then living, 
yet upon Smith's Death Woolley poſſeſſed himſelf of all the Records; 
and it was ruled, that Morriſon might enter the Houſe where the Records 
were kept, and take them from Woolley. Moor 289. Paſch. 32 Elis. 
Morriſon's Caſe. 

10. The Office of Official of an Archdeacon, and of a Commiſſary d. 
a Biſhop are within the Words and Intent of the Statutes of 1 Eliz. and 
13 Eliz. For they are Hereditaments, and are pertaining unto them, and 
that a Grant of thoſe Offices to tWo, where they were only grantable to 
one tor Lite, and being granted in Reverſion, is a void Grant by thoſe 
Statures againſt the Suzcetfors ; For they reſtrain all Grants but thoſe ot 
Neceſſity, as well of Offices as other Things not warranted by thoſe 
Statutes. Cro. C. 259. Trin. 8. Car. B. R. Walker v. Lamb. 

11. The Chief Cryer of this Court hath his Office by Patent from the 


King; and this Office may be granted in Reverſion. Paich. 23 Car. B. R. 


For this is the King's own proper Court, where himſelf uſed to tir in 
Perſon, and it is tor his Honour to have ſuch Officer by Patent; and it 
may be granted in Reverſion, becauſe it is but a Miniſterial Place, 2 L. 
P. R. 250, 257: 
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| E Robert Arkins. 


; pon Contingenc). 4 Mod. 280. Paſch. 6 W. & M. B. R. The King v. S. C. accord. 
Kemp. 2 


: (G) How it ought to be granted [Or rather, who 8 be 


: „ JF the King grant to another the Office of a Herald he is a 


| habit and Ornament. Tr. 7. Ja. B. per Curiam in Cheſter He- 
© rault's Cale, 


1 tion, but by Election or Admiſſion of the Court, are not Officers till they are 
admitted and ſworn by the Court. Per Pigot. Br. Office and Off pl. 16. e King is 
© cites 9 E. 4. . an Officer 


: without being admitted or ſworn by the Court. Quod nota bene. Tbid. -— S. P. 2. Mod. 263. Arris v. 
E Stukely. 


7 be admitted by the Court, as in the Exchequer, Common Pleas &c. Per aug G4. xr 
f 1 quod non Negatur; quære inde. Br. Office and Off. pl. 28. cites 45. cites 
11 E. 4. I. 8. C. 


8 Prothonotarie's Office in C. B. ought of Right to ſuccced each other ac- 
| cording to their Ancienty, and they cannot be turn'd out without Cauſe, 
altho the chief Officer be reſponſible; and any Employment out of which 


1 
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2evertion. Mich. 23. Car. 2. 1 Chan. Caſes 215. 
13. Maſterſbip of St. Catherine's Hoſpital is not granteable in Rever- 
gon. 1 Jo. 177. Mich. 33 Car. 2. B. R. Leſſee of Lord Brunker v. Sir 


14. The King may grant Eſtate in an Office to commence in futuro, or Carth. 352. 


* N . 
rownl, 

234. in Caſe 
of the Earl of Rutland v the Earl of Srowibary. 


— — —— — 


6 


ſaid to be an Officer, and from what Time 
compleat Herald immediately before any Inveſting with the 


2. The Maſters and Vouchers of the Chancery, who have no other Crea Put be colo 


has an Office 
of the Grant 


immediately 


3. He who has Grant of an Office in a Court is wot Officer till he AL» Sg 
Fs Ce 


4 The Conſtituting a new Office or Officer may be good withortt an an- 


nual or caſual Fee being firſt annexed to it. Mo. 809. Paſch. 6 Jac. 
# Biſhop of Sarum's Caſe. 


5. The Clerks bred up in the Cuſtos Brevium's Office, Crown Office, or 5 


one cannot be turn d without Cauſe, (as that of tranſcribing Records in the 
Cuſtos Brevium's Office) may be called an Office. Keb. 689. Paſch. 16 
Car. 2. Humphreys v. Paget. 

6. A Man cannot have an Office at will without Deed. Per Powell J. 
2 Salk. 536. Hill. 10 Ann. B. R. Gatton v. Milwich. 


I * 1 


(G 2.) Mat Things he may do. See Sheriff 
. W Here the Law gives a Diſtreſs for the public Renefir, the Officer 


- ” 
— 2 — —— — — —_— — m 


| may /e//. Thus on a Diſtringas in a Court Leet tor a Fine as 
in Caſe of Nuſance where the Publick is concern'd, the Officer may fell 
of common Right. But upon a Diſtringas in a Court Leer Pro certo 
Lete, the Officer can't ſell the Diſtreſs of common Right without a 
Cultom, x. Salk. 379.Mich, 1 Anne. B. R. The King v. Speed. 


Go (G 3) Officer 
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(G 3) Officer de Fudto; Of Acts done by an Officer, & 
De Facto, and 7 what Caſes he is puniſbable. 


Br. Forfei- I. H E who occupies as Marſbal in B. R. be he Officer of Right or by 


Fart pl : 3. Torr, ſhall be charged with the Fſcapes. Br. Eſcape, pl. 18 


cites 8. C. Cites 39 H. 6. 33. 

*: Hawk. Pl. 2. The Words Sheriff, Gaoler &c. in the Statute 13 E. 1. cap. 1 1. ex. 
C. 134.cap. tends to all Keepers ot Gaols; And therefore if one hath the keeping of: 
'9 by 5 Gaol by Wrong or De facto, and * ſuffers an Eſcape, he is within this Stu. 
55 **” tute as much as he that has the Keeping of it De ſure. 2 Inſt. 381, 392 
3. An Action will lie againſt a Mayor de Facto for à falſe Return upon 
a Writ of Mandamus, Lut w. 519. Trin. 6 W. & M. in Caſe of Knight 

v. the Corporation of Wells. 


a * 4 
— ᷑ — — * — 


(G. 4) What Aci, or Grants of Officers &c. De Fat 
are valid. 


If one oc- 1, HERE an Abbot or Parſon is inducted erroneouſly, and makes 1 
_ as Ab- Grant or Obligation, and after is deprived or dereigned for Pr. 
= 4 nog " contrat? or ſuch like, this ſhall bind; becauſe he was an Abbot or Parſon 
out Inſtalla- 17 Poſſefron, but a Uſurper who uſurps before Inſtallation, or Induction, or 
tion or Inſti- Preſentation, where another Abbot or Parſon is Rightfully in Poſſeſſion, 
tutton, his gr * if one enters, and occupies in the Time of Vacation without any E. 


Deed hall eien or Preſentation, the Deed of ſuch is void. Br. Non et Factun, 


not bind the 
Houſe; per pl. 3. CITES 9 H. 6. 32. 
Cur. where 


none is Abbot at the Time, &c. Br. Abbe, pl. 19. cites S. C. 


S. P. Where 2. Acts done by an Officer De Facto, and not de De Jure, are good; As 
=_ — if one being created Biſbop, the former Biſhop not being deprived or x- 
Wade « Leaſe moved, admits one to a Benefice upon a Preſentation, or collates by lapſe, the 
which was are good and not avoidable. Arg. Quod Curia conceſſit; For the Liz 
confirmed by favours Acts of one in a reputed Authority, and the interior thall never in- 
the Dean and quire if his rug be lawful. Cro. E. 699. Mich. 41 & 42 Eliz. B. R 


CO” an" in Caſe of Harris v. Jays. 


ſhop De Jure p . | 
died in the Life of the Biſhop De Facto; it was reſolved, that he not being lawful Biſhop, and thi 


Leaſe being to charge the Poſſeſſions of the Biſhoprick, it is void; altho' all Judicial Acts, as Admiſh- 
ons, Inſtitutions, Certificates &c. ſhall be good; but not ſuch voluntary Acts as tend to the Depaupers- 
tion of the Succeſſor, and ſo affirmed a Judgment given in B. R. in Ireland. Cro. J. 552. 554. Reun 
Obrian & al. v. Knivan. 


3. If one is elected Mayor of a Corporation without being duly qualified ac. 
cording to a late Charter, to be choſe into that Office, aud after ſuch E- 
lection he puts the Seal of the Corporation to a Bond, this Obligation 1s 
good: For by his coming into the Office by Colour of an Election, be 
was thereby Mayor De Fatto, and all Judicial and Miniſterial Acts done 
by him are good; and tho' the Corporation might have removed and dif 
pony him, yet this not being done he had Power to ſeal the Bond. 
Lutw. 508. 519. Trin. 6 W. & M. Knight v. the Corporation of Wells. 


( H) What 
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1 (H) What will excuſe the Exerciſe of an Office. 


1, 9 Rep. 98. b. MI! had a Patent for Lite to be Serjeant at Arms 8. C. cited 
to attend the Lord Chancellor, the Queen by Moe: 193. 


. . . > . 5 . . in J. 342. b 4 
Parol licences him not to exerciſe it during her Will, till he be ocherwiſe dhe Nit f 


commanded by the Queen; and reſolved a good Licence; Becauſe the Whitney v. 
Chancellor is but Deputy ot the Queen at Will, and therefore the Steward. —- 


Service by the Serjeant done to the Deputy is done to the Queen iu. Qs: _ 
herſelf. does not de- 
8 : part with 
any Intereſt, but only 1 the Service for a Time, and therefore ſuch Licence by Parol is good 
enough. 9 Rep. 99. a. S. C. cited in Sir Grorge Repnel's Caſe. And ſee there 99. b. to the End of 
102. b the Entry of the Judgment at large. S. C. cited Cro E. 424. Mich. 37 & 8 Eliz. B. R. 
in Caſe of Whetſtone v. Y1gford, and ſays it was adjudged to be good; For her corporate Body does 
not take away or deſtroy her Natural Body, but that ſhe may retain Servants and do other Acts as 2 
common Perſon does. 


2. A. who was Searcher of the Port of . for Life, was abſent from roth of 
June 10 the rath of Auguſt following, and this was by Reaſon of his be- 
ing impriſoned, and in Execution for Debt due to the King at the King's Suit 
by Precept out of the Exchequer. The Queſtion was, it this thould ex- 
cuſe the Forfeiture in 1 * ot the Neceſſity, he being committed for 
E Debt to the King, and likewiſe for Miſdemeanor in his Office. The 
Court Ar ſome Doubt hereupon, and there having been ſe- 


akes : veral other uſes of Forleiture found by the ſame Inquiſition, waived 
- p. this Point, and gave N pour upon the others. Cro. C. 491. Mich. 13 
Parſon 1 Car. B. R. The King v. Rooks. 


'on, or ER. 1 5 s 
efhon, RE Fa 
any E- A , , . I 
2 00 What Officer may make Deputy, as Incident to the See Conſta- 
4 Office | or otherwile |. ard 
. Grantee of Office of Parkerſhip may make Aſſignee. 11 E. It Parkerſhiſ 
: 4. 1. be granted to 
2d; As f g a an Earl with 
= 1 ny Words to make Deputy, he may keep it by his Servants. 9 Rep. 49. Trin. 8 Jac. Earl of Salop's 
e, thek | 
he Lis 2, The Eſquire of the Body of the King cannot. 11 E. 4. 1. 


| 3. Lord High Conſtable of England died, and lett rwo Daughters his 
8 Heirs; till Marriage the Daughters may exerciſe the Office by Deputy, 
ud after Marriage the Baron of the Eldeſt may exerciſe it alone. D. 285. 
b. Trin. 11 Eliz. pl. 39. 


and thi 4. He that has an Office of Truſt cannot make a Deputy, unleſs it be Jenk 119 pl. 
Admiſi- Bi granted to him to exerciſe by himſelf or Deputy. Cro. E. 187. Trin. 32 #0 © 
2 liz. B. R. Watkins v. Johns. Le. 289. „ eee 


| Where there 
[1s Truſt and Confidence repoſed in an Officer, he cannot make a Deputy unleſs impowered by expreſs 
Words. Hard. 3 52. Arg. cites Pl. C. 380. See D. 156. b. pl. 26. 


ified ac- l 

fach E. 5. Per Popham, it is uſual for Biſhops to appoint great Perſons to be 

ation ö Cewards, and to appoint their under-Ste wards alſo, but it would be hard 

tion, be eo maintain it unleſs they were Ancient, and diſtiunet Offices. Cro. E. 636. 

&s done lich. 40 & 41 Eliz. B. R. Scambler v. Waters. 

and dif- WW. 6. Bailiff of a Liberty may have a Deputy. Cro. J. 242 Paſch. 8 Jac. 

le Bond. n Cam. Scacc. Kent v. Elwis. 

Wells. | 7. A Judicial Officer cannot make a Deputy, becaule he is called to do ,,,  , 


Juſtice ; Otherwiſe of a Miniſteria! Officer, who may make his Deputy; 21, ia S C. 
xr Doderidge J. And he faid, That at the firſt, in the ſirſt Govern- | 

ent the Ear] made his Deputy, viz. The Sheriff, aud he alſo made his De- 

pPuty, viz. The Under-Sheriff and his Bailiffs Errants within the County 


led the Serjeants of the County, and no Warrant yet to do ſo, 1 om 
ame 
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116 Officers and] Offices. 
wi ou 8 e,, Aon ang 
{ame was ſtill ſo done. 3 Bulſ. 78. Mich. 13 Jac. in Caſe of Phelps v. 
\\ inchcomb. 
* In ada 8. Conſtable, * Sheriff, F Dean, Aldermen of London, Chamberlain of London 
dined Ec heator, may make a Deputy, but this is by Stature, and fo by Statute, 
"ke + Do. (but not at Common Law) may Frftices in Eire. Roll. R. 274. Mich, 
ty, as to 13 Jac. B. R. in Cale of Phelpe v. Winkcombe ———+ Ars may; Pe; 


putv, as to - 
execute a Coke Ch. J. 3 Bull. 78. S. C. 

Writ of In- 

airy. Nov. 21. Bandal's Caſe. Dean may make a Subſtitute for Jſatters of Juriſdiction, as for 
Correction or Viſitation, but uct for the Adminiſtration; and therefore cannot make a Deputy to confirm 
Leafes, nor to make Orations to give Advice to the Biſhop. D. 145. b. Marg. pl 65. citcs R. 2. Firth 
Grants 104 t Court of Pip.<uders to be held before a Hayor and two Citizens by Preicription cannct b. 
held before a Deputy. Mo. $31. Mich. 10 Jac. B. R. Goodiſon v. Duffeld — Becauſe a Fur, 
Cannot make a Deputy. D. 132. b. Marg. pl. 80. S 


2 


An Irfart 9. A Deputy may be made where an Office is diſpoſed of to a Perſon 1. 
may chere (capable to manage it in Perſon. Arg. Hard. 352. Hill. 15 & 16 Car. 2 
we 4 22 in Scacc. in Caſe ot Vt ale v. Prior, cites 9 Rep. the Earl of Shrewsbury“ 


vel per $uth- Caſe and Lady Ruſſel's Cate. 


cientem De- 
ſutatum. Cro. C. 546. 2 Roll. a. 153. 8. Young v. Fowler. 


March 43. 


10. In Error of a Judgment in the Palace Court held before James 
Duke of Ormond, the Error athgned was, that the Duke was not in the 
Court, (it being held before his Deputy according to the Grant) Another 
Error being atſign'd and demurr'd upon, it was touch'd in the arguing 
thereot, that there cannot be a judicial Place to hold a Court by Deputy; 
and ſo held Foſter Ch. J. and Twiſden J. But Windham J. Contra, and 
ſaid, that ſeveral Recorders are made to hold per ſe vel Deputat. and {6 
ſaid Wyld at the Bar, that he ſo held his Place of Recorder of London i: 
that Time. Foſter ſaid, this is by the Cuſtom of London: But certainly 
ſeveral other Recorders hold their Courts by Depuries ; ſo does the Re- 
corder of Northampton, who is the Earl of Mancheſter, and holds the 
Courts by his Deputy Harvy at this Time. And the Steward of the h. 
rough Court of Southwark holds it by Deputy. Lev. 76. Mich. 1. 
Car. 2. B. R. Molins v. Wetby. | 

11. The Officer of Clerk of the Papers cannot make a Deputy; becauk: 
it is not granted to him and his Aſſigns, or to be executed per ſe wc 
Deputatum ſuum; and beſides it is 4 1 Service, and requires Knoy- 
ledge and Skill; nor can any exerciſe the Office, but he that is admitted 
by the Court. Freem. Rep. 429. Trin. 1726. Woodward v. Aſton. 

12. An Office which concerns the King's Revenue cannot be executed 
by Deputy; = Ld. Chancellor. Chan. Caſes in Ld Talbot's Time 141. 
Mich. 1735. Law v. Law. 


(Lz) Who may make Deputy by Reaſon of the I ird. 


:: E who has an Office to exerciſe by himſelf or his Deputy &c. as 

Marſhal &c. may make a Deputy; but his Deputy caunct mit 

a Deputy, unleſs the Patent be by himſelf or his Deputy or his Deputy's V. 

puty; Quod Nota. Br. Patents, pl. 64. cites 10 E. 4. 14. | 

Br. Grant, 2. He that has an Office of Truſt cannot make a Deputy if it be not! 
pl. 99. Ites his Patent to exerciſe by himſelf or his ſufficient Deputy; Contra ot © 


53 ther Offices. Br. Patents, pl. 66. cites 11 E. 4. 1. 


fice of Cham- | 
berlain of the Exchequer, which was grantrd to him and his ſigns ; he cannot make a Deputy be: 
Words, tho' he may aſſign the Office by Virtue of them. Jenk. 141. pl. $9. cites S. C. by 41 


Tudges in the Exchequer. 


3. The King granted to H. Earl of Northampton, the Hic 
County of Northampton, and the Office of Sheriff of Northampton for Li, 


— —— . — ̃ ͥ „y 


— — — — — — 


Officers and Offices. n 
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— 
| — 
* of his Life to have, occupy, and execute that Office and all other Offices belonging 
* to theSheriff in the County 21 by himſelf or his ſufficient Deputy, rendering 
© therefore tothe King and his Heirs annually 100. at his Exchequer, with- 
bat any other Account to be made thereof to the King; and it was held, 
chat he cannot make a Deputy; For the King cannot grant to a Man to 
make an Officer of Record to ſerve the King's Court, nor to make a Juſ- 
tice: Quære; For Cities and Burghes have ſuch Liberty. Br. Patents, 
for 8 pl. 45. cites 2 H. J. 6. 


firm 
iteh 
t be 3 
ſudge 
28 (I. 3) Deputy made How ; Mitſout WViiting. 
5 . Deputation is good without Deed; For a Deputy doth Things on- It can't be 
1 ly as a Servant, and in Right of his Matter, and ſo may be or gp 5 
made without Deed ; otherwiſe of an“ Affignce. -Arg. And of that Opi- Wal-. 
nion was Gawdy. Cro. E. 67. Mich. 29 & 30 Eliz. B. R. Clecott v. B. Litt. R. 
= Dennys.—cltes 23 E. 3. Barr. 259. 8 R. 2. Avowry 260. +3. . 
n the WF need not ſnew how he was made Deputy; per tot. Cur. præter Williams N 2 Bulſt. 251. Trin. 12 Jac. 
other g. R in Caſe of Kenicot v. Bogan. * For an Aſſignee conveys an Intereſt to himſelf ; and muſt 
gung Wi therefore ſhew how he was made ſo. Arg. 2 Bulſt. 251. 
put; Wi | 
„ an! WE 2. A Deputy ought to be made by writing. 9 Rep. 51. b. Trin. 8 Jac, Jenk. 110. 
nd ſo in the E. of Salop's Caſe. 1. 14. The 
don at Norfolk's 
tainly  — 1 | - — Caſe accord- 
e Re- ingly. 
ds the - 
he h. (K) Vo may give Power to make a Deputy. 
ch. 14 I 
. FJ DE Marſhall of Inheritance of B. R. having Power to leaſe 7—⁰⁰ “ Of- 
1 2 = it for Lite cannot give Power to Leſſee to make a Deputy. 3338 
K 3 39 H. 6. 34. by the King 
Kno. 4 to any with 
Imitted I Power to make Deputy. Jcnk. 141. pl. 89. 
Mm, . 
xecuted 4 
me 14 W— . 
K) Where a principal Officer having Power to make 
| 2 Deputy, at what Time he may, or muſt do it. 
Verd. | 
.- HERE the Duke of N. grants the Office of Marſhal to J. B. for 
Nc. 45 Life, and he is thereof ſeiſed, the Duke cannot grant to him to 
1nct 11 ake a Depury ; by all the Juſtices ; Brook ſays, the Reaſon ſeems to be, 
j auſe by the firſt Grant the Grantee is Officer for Term of Lite ; and 
erbe, ic be not granted to him in the firſt Patent to occupy and exer- 
be net E by himſelf or his ſufficient Deputy, he cannot grant after to make a 
ra cu; For it was admitted that the Duke himſelf might make a De- 
defore his Grant if he himſelf had exercis'd the Office. And ſo it is 
1 de at this Day. Br. Deputy, pl. 7. cites 39 H. 6. 34. 
ut Buy 
"by a 
valty 0 * Hh (K. 3) Deputy 
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confirm Leaſes. D. 145. b. pl. 65. Marg. 


By making, 
Neputy, the 
«vb ole Pocher 
of the Prin- 
. 1s in the 


eputy. 6 


Mod. 235. Paſch. 3 Ann. B. R. Godolphin v. Tuder.—2 Salk. 463. S. C. — So, Leave of Deputy i 
Leave of Principal, Farr. 78. Mich. 1 Annæ B. R. the Queen v. Smith. | 


S. P. Per 
Coke Ch. J. 
Roll R. 275. 
. P. Fer 
Holt J. 1 
Salk. 19. 
cites 39 H. 6. 
S. P. 


by here, grants the ſame Office to another for Term of Life, and the Grantee miſuſes &c. there 
Grantee ſor Life forfeits his Office and Eſtate for Life, but the Grantor forfeits nothing; for there: 
Grantee was Officer, and ſo is not a Deputy ; and fo ſee a Diverſity between Deputy and Agne 


Forfeiture de Terres, pl. 27. cites 39 H.6. 32. 


1. IVA may make Subſtitute for Matter of Juriſdiction, as for Gy. 


(K. z) Deputy. His Power. 


rection or Viſitation, but not for the Adminiſtration. So, x to 


2. Suffragan has like Power as the Biſhop; but he cannot confirm; For 
he has Participationem Solicitudinis, Non Plenitudinem poteſtatis. ). 
145 b. pl. 65. Marg. 

3. All Returas made by Deputy ought to be made in the Name of the 
Principal Officer, and not in his own Name; per Doderidge. 3 Buls, g 
Mich. 13 Jac. in Caſe of Phelp v. Winchcomb. | 

4. A Bailiff was deputed to ferve Proceſs only to ſuch a Sum, and 
he exceeded his Stint, and ſerved Proceſs of a greater Sum, and levy'd the 
Money and went off with it. The Court awarded that he that depute{ 
him ſhould be liable. Litt. R. 33. Paſch. 2 Car. C. B. Anon. 

5. What is done by the Deputy is done by the Principal, and ir is the 
Act ol the Principal, who may diſplace him at Pleaſure, even tho! he 
were conſtituted for Life; per Holt Ch. J. 1 Salk. 18, 19. Paſch. 12 


3. B. R. in Caſe of Lane v. Cotton.—cites Hob. 13. Mo. 856. 


6. The Nature of Deputation is to convey all the Power of the Princini 
without any Reſervation or Reſtriction; For as he cannot enlarge hi: 
Deputy's Power, by giving him a greater one than he has himſelf; {ok 
cannot abridge it by reſerving Part to himſelf ; per Holt Ch. J. in delive: 
ing the Opinion of the Court. 12 Mod. 467. Paſch. 13 W. 3. in Caſe c 
Parker v. Ker,. | | f 


(K. 4) Deputy. In what hrs 4G ſhall bind the Principi 


* WAS agreed, that if a Man has an Office, and makes a Dep 
who miſuſes the Office, by this the Grantee or Inheritor ot t!: 

Office forfeits the Office; for the Deputy is Sub Otficiario, and the Off 

remains Officer till Forteiture. Br. Forteiture de Terres, pl. 27. cites 

H..6. 32. * 

11 Mod. 17. per Holt Ch. J. in Caſe of Lane v. Cotton But chere an Officer if H 


2. The Act of the Under-ſheriff or his Deputy in the Name of the Sit 
riff ſhall charge the Sheriff, and for their Act the Sheriff himſelf 1hal! 
amerced, and no other. Br. Office & Off. pl. 24. cites L. 5 E. 4, 5. 

3. A Deputy certifies falſiy, it is his Maſter's Act, for he ſupplies" 
Place. Arg. Cro. E. 534. cites D. 238. 


_ 2 3 1 * Mt 


a... AM. 


(K. 5.) Deputy; his Power. Is Reſpect of the Ii 
| Deputation. 


I. Y an Ordinance of the Government of the Ce/lege of Ni, 
| (which contitts of a Dean, Preb:ndaries, Chaunters &c.) the P 
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may make a Deputy, when he is diſpoſed to abſent himſelt, with Power to 
the Deputy in omnibus exercere Officiuln ſuum in perſonas & Collegium me- 
norat' This Deputy in the Dean's Abſence cannot make a Leaſe for 7ears 
of their Land, altho' the Prebends join, and altho' it be under the Com- 
mon Seal of the College; tor the Word College, as the Word Abbey, ex- 
rends only to the Site of the College, bur not to the Poſſeſſions of the Col- 
Jege. A Rent granted out of the Abbey goes only our of the Site of ir. 
By all wrt a5 151 51 eſt ſocietas plurium Corp. ſimul habitant' 
and is conſtituted by the Ring only. Jenk. 229, pl. 57. cites 6 Eliz. 


—_ 
—_— bd 


— 


(L) What Eſtate by Implication will give Power to 
make a Deputy. 


1. T DE Marſhal of the King's Bench of Inheritance, cannot make 
Deputy, unleſs it had been granted to him. 11 E. 4. 1. 
2, The lame Law of Chamberlain of the Exchequer. 11 &, SAL) 


= 4. 1, Fol. 155. 


a 
Jenk. 141. pl. 39. 


* * 
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(L. 2.) Deputy. J/hat he may claim a Right to, as ſeach. 


I Eputy Otticer Has all the entire Office ; as Deputy he is chargeable The Caſe 
over of the whole, and then if he has intire Office, may receive *. that 


mw, and conſequently may demand them, and bring Action for them. bk 


ey Ch. J. 2 Roll. R. 367. Mich. 22 Jac. B. R. in Caſe of Orwell Clerks 
v. Nicholſon. 1 HE 
a ; rl ; | | lon d 
pro Labore ſuo & pro Feodo of his Maſter. Per Ley Ch. J None but the Chief Officer Mall was 
Aan, and not the Deputy, becauſe he is not accountable but of ſuch Sums as he receives; and Judg- 
ment was, that Plaintiff Nil capiat per Billam. 2 Roll. R. 47 5. Orwell v. Nicholſon. 


2. Tho' a Deputy by his Conſtitution is in Place of his Principal, yet If one put in 
he has no Right to the Fees; they till continue to be the Principals. 2 Deputy 
Salk. 468. Mich. 3 Ann. B. R. Godoiphin v. Tudor. 1 


Allowance 


| of Salary, he 
_ r but by Qyantum meruit, and that againſt 5 Principal. 6 Mod. 23 5. Paſch. ; Anne, 


(L. 4) Deputy's Deputy. See Steward. 


l. HE Office of Marſbal may be exerciſed by Deputy, if the Grant 

be Per ſe vel Deputatum ſuum, but fall not be by Deputy of De- 
Dh, anleſs the Grant be per ſe vel Deputatum ſuum aut Deputatum Depu- 
'att ; and ſo ir is admitted that the Deputy may make a Deputy in this 
Caſe, and otherwiſe not. Br. Deputy, pl. 8. cites 10 E. 4. 15. 

2. Acts done by a Deputy 13 400 tho not de ure, as where he was 
Deputy's Deputy, are well enough, they being done by him in the proper 
Office, and in Conjunction with other Officers there. Cro. E. 534. Mich. 
35 & 39 Eliz, Leak &c, Qui tam &c. v. Howell. 


a (L. 4) Plead- 
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(L. 4) Pleadings by Deputy. 


+ Eputy made Seiſure of Priſage Wines; and in Trover brought 

againſt him, he juſtified as Deputy, but did not ſhew How he Was 
made 1 and held he need nor ſhew How, viz. whether by Parol or by 
Deed : Becauſe, 1. He claims no Intereſt, bur juſtifies all in Auter Droit 
viz, of Sir T. W. And alſo he has ſaid that he was Legitime Depurat 
which is ſufficient to inſtruct the Court, that Defendant had ſufficient Pri. 
vity and Authority to ſeize the Priſage. Velv. 198. Hill. 8 Jac, B. R 
Kenicot v. Bogan. | 


— - _ 
— — 


nm 


Vide lee M) hat Perſon may forfeit the Office, and“ to whom 
Pleas of Roll and what |. 


anſwer to 
i Part of "Rr" 
he Tele, 1. IF. the Marſhal in Fee of the King's Bench makes a Deputy, i 
bur for this 2 * r I a F „ 4 Soong the Inheritance. 
de (l. 20 f 39 Y. 6. 34. lde 11 E. 4. 1. b. that the Deputy is but the Ser 
aig >” vant of the Officer, NP 


Cites 8. C.— 

Per Jones ]. he that has an Eſtate ſor Life in this Office, is the Owner, againſt whom the Forfeiture ſhall 
run; and 'twas ſaid that it cus ht to be of Record in the Court awho is Officer, that the Parties gricy. 
ed may know againſt whom to bring their Action. Skin. 114. Trin. 35 Car. 2. B. R. Lenthal's Caſe 


2, But if he has Power to leaſe for Lite, and Leſſee commits Forfrit: 
ure; this ſhall not forfeit the Inheritance. 39 I. 6. 34. 
This was of 4, Ik Tenant in Tail of an Office commits a F orteiture, this ſhall 
the Dizzity of hind the Iſſue. 11 H. . 1. b. 7 Rep. 34. Nevil's Caſe. 


an Earldem, : 
and reſolved to be a Forfeiture by Common Law oy Attainder of Treaſon, by a Condition in Law annexd 
thereto. 7 Rep. 33 to 35. Mich. 2 Jac. Nevil's Caſe. 


Put Offices of Truſt and Confidence, and which require Skill, as Park-keeper, cannot be forfeited Ly 4t- 
tainder of Treaſon. Pl. C. 378. b. Sir H. Nevil's Caſe. : : J 


4. Agreed that a Forfeiture could not be in the Caſe of an Office at Will 
of a common Perſon, yet in the Caſe of the King there might. Per Holt 
Ch. J. Skin. 581. Trin. ) W. 3. B. R. in the Caſe of the King v. 
Kemp. 
5. P. by Ld. 5. ir an Officer for Life, where the Reverſſon in Fee is to another, commits 
Ch. J. Hale 4 Forfeiture, this is only a Forfeiture of the Eſtate for Life; and he in 
and all the Reverſion, and not the King, ſhall take the Benefit thereof. Per Lord 
r 4 Keeper, aſſiſted by Holt and Pollexten, Ch. J. 3 Lev. 288. Mich. 
dy Brough- 2 W. & M. in Canc. 'The King and Queen v. Manlove. 
RN Parka belonged to the Dean and Chapter of Weſtminſter, and not to the King, cited ibid 
——2 Lev. 71. Mich. 24 Car. 2. B. R. The King v. Lady Bronghton. 


S.C. 2 Vent. 6. Archdeacon within the Patronage and Dioceſe of the Biſhop of Lincoln, 
157, 213; for 100 l. granted the Office of Regiſter of his Archdeaconry to J. S. and 
wn W. R. who die, and then the Archdeacon granted it to the Plaintiff: 
The Office being forfeited by 5 and 6 E. 6. cap. 16. the Queſtion was, Who 

ſhould have the Benefit of the Forfeiture 2 whether the King, or the Bi- 

ſhop of the Dioceſe ? It was argu'd for the Biſhop, that he had the 

Care and Superintendency of all the Dioceſe, and that all is deriv'd out 

of him, viz. the Archdeaconry and the Office of Regiſtry ; that the 
Archdeacon is only a Miniſter under him, to eaſe him of Part of rhe Care 

of his Dioceſe, for which Reaſon the Biſhop ought to have the Diſpolal 

Ct 


ſhall 


nne xed 


by At- 


t Will 
Holt 
ng . 


mmmits 
he in 

Lord 
Mich, 


ted ibid. 


1 feirure, the ſuperior Officer ſhall take Advantage thereof, and place a 
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of ir, where the Archdeacon is diſabled by the Statute ; and that tho 
Forteitures given by Statutes, generally are inrended given to the King 

yet where the Forfeiture is a Prejudice to any particular Perſon, he, and 
not the King, thall have the Forfeiture; as in Caſe of Forfeiture of the 
treble Value, for withdrawing Tithes by the Statute of E. 5. But on 
the other Side 1t was argu'd, that the King is ſupreme Ordinary, and has 
the Care of all the Churches of England, and the Biſhops themſelves are 
under him. As the Leer is derived out of the Tourn; yet if it be for- 
feited, the Forfeiture is to the King, and not to the Sheriff. And of 
this Opinion were all the Court, viz. Pollexten, Powell, Rooksby and 
Ventris ; and that therefore the Plaintifl, to whom the Archdeacon had 
made a Grant firſt, and alſo the King afterwards, had Title by the 
King's Grant, tho' not by the Archdeacon's. 3 Lev. 289. Hil. 2. W. 


E & M. Woodward v. Fox. 


— 


— 


(M 2.) Mo ſhall take Advantage of the Forfeiture. 


E 1. HERE a principal Officer is by his Office to make inferiour Thete is a 


Officers under him, and the inferiour Officer commits a For- . 


ficer grants 


new Officer, as was done 39 H. 6. for the Office ef the Marſhal of e intire Of- 
tte King's Bench pur in by the Great Marſhal of England. Agreed, fce to another 


Poph. 119. Hill. 38 Eliz. in Caſe of Earl of Pembroke v. Sir H. Jr e, and 


the Grantee 


1 Berkley. breaks aCon- 


dition in 


Law, the Intire Office is forfeited : But if he has another inferiour Office derived out of his Office, but 


wt any Part of the Principal Office, but appertaining thereto, and in his Gift, the Forfeiture ot the in- 


fſeriour Office is given to the Grantor, and it is not a Forfeiture of both Offices; and this is the Rea- 
on of the D. of Norfolk's Caſe 39 H. 6. Per Popham. Ch. J. Cro. E. 386. Paſch. 37 Eliz. B. R. 
$ in Caſe of Ld. Pembroke v. Sir H. Berkley.—Cited Arg. 2 Vern. 174. in Col. Leighton's Calc. 


2. Warden of the Fleet, if he has only Eſtate for Life, and commits 4 


| Forfeiture, it ſhall be to the Reverſioner that has the Inheritance, and not 


to the King. Arg. 2 Vern. 192, 114. Trin. 1690. cites Duke of Nor- 


folks Caſe, 39 H. 6. and ſays that Point was agreed in Whitchcott's 


Caſe, and in Mitton's Caſe, 4 Rep. 32. b. and in Crablep the Exi- 


genter's Caſe in Dyer, and in the Lady Broughton's Caſe. 


3. If there are ?wo Officers in one intire Office, and one ſurrenders or for- 
feits this ſhall redound wholly to the Advantage of the other; For the 
Ofice being intire, he cannot grant away his Moiety. Agreed. Freem. 


Rep. 429. Trin 5 Woodward v. Aſton. 


1 


4 1 m7 1 my + OY ? 4a 7 i — 


(N) pat Act of Misfegſance will be Forſeiture. 


. ] F he does contrary to the Duty of his Office, as if he doth not or F w 
4 [40] Right ro the Parties, this Migteaſance is Forfeiture, 11 E. Tenne, 5. 
I, 


61. cites 
S. C per Vaviſour. 


2. Negligent Eſcape fs not Cauſe of Forfeiture of the Office of Br #ortcir- 


Marſhall, T | 2atli; ure de Ter- 
mum „3. 39 Y. 6. 33. b. Contra 4 E. 2. Liber Parliamen = hog 


Cites 39 H. 
6. 32. For it 
is only Finable. 


11 3. But 
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. But if he ſuffer ſeveral ſuch Eſcapes, it lies in Diſcrerion of the 
Court to ouſt him. 39 D. 6. 34. 
„ b. % eo. 4 Voluntary Eſcapes ts Forfeiture. 30 H. 334 b. 


en 4. ene 

„ gr. Forfeiture de Terres. pl. 27. cites 39 H. 6. 32. —— If a Keeper of a Priſon permits a ulli 
babe, tis a Forfeiture of his Office; but Eſcape in the Night is only Negligence of the Otkcer, Per 
Nedham . Quezre inde. Br. Forfeiture de Terres. pl. 54. cites 5. E. 4. 26. Two voluntary 
Hape by Warden of the Fleet, was held to be a Forfeiture of his Office. 3 Lev. 283. Mich. 2 W. 
* Ni. In Canc. The King v. Manlove. 


5. A Filazer of the Bank ſurrenders his Office from Year to Yer 
without Licence of the Court, and this was one of the Cauſes that 
his Dffice was forfeited. O. 2 and 3 Ma. 114. 64. 
& P. 9 Rep 6. The Suftering of voluntary Eſcapes ot Felons, by a Sheriff of ; 
96. 2 tor Lite, or Fee, is Forfeiture of the Oküce. D. 4 and; 
+ FU 152. 4. 
7. Misſeaſance of the Office of Marſhal of B R. is a Forteiture of the 
Office. Per Priſot. Br. Forteiture de 'T erres. pl. 27. cites 39 H. 6. 32. 
The Miſ- 8. It a Steward, Auditor, or ſuch like, ingroſs their Books falſely, and 
Entry of one make falſe Diſcharges &c. Quzre, it they ſhall loſe their Office. Br, For. 


Procla- — » — E 
wht ſeiture de Terres. pl. 17. cites 15 E. 4. 3. 


Fine, and the not entring another at all, was conceĩved by the Court to be a Forfeiture of the OH 
ot Chirograpler; For it was abuſing of it. 2 Brownl. 300. Paſch. 7 Jac. Anon. 


9. It the Warden of the Fleet does not Liins in his Priſcner when he is 
commanded by the Court, this is Cauſe to ſeiſe his Office, by the Opinion 
of the Court. And if the Priſoner eſcapes who is condemn'd, he hall 
pay the Condemnation. Br. Office and Olt. pl. 44. cites 9 H. J. 55. 

Fetortionand 10. A Gaoler retained Priſoners acquitted of Felony after they paid thei 
, W. 0c of Fees, and the King re- ſeiſed the Gaol tor ever; and this was for miſuling 
: J 41.2; of his F ranchite. 9 Rep. 96. b. cites 20 E. 4. 5. b. The Abbor of Croy- 
Forfciture land's Cale, 


of the Q tice 


6 
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of Keevr of the Gatekcuſe Priſon in Weſtminſter. Raym. 216. Mich. 24 Car 2. B R. Lady Brough- i 
tons Calc. | 
b- 0 
Mo. 755. S. 11. Every voluntary AG done by an Officer, contrary to what belongs t 3 0 
— of na his Office, is a Forteiture ot his Office, as by Foreiters or Parker's vo. 7 
Berkly 1. luntary * killing Bucks, cutting of Trees, Wood &c. but otherwiſe itis WW” 
E. of Pem- of Things done or ſuffered by his Negligence, if it be not common or often. Wi h 
broke, 1 Poph. 118. Hill. 38 Eliz. Earl of Pembroke v. Sir H. Berkly. 7 
r. FOrtel- | . 
ture de Terres, pl. 49. S. P. cites 2 H. 7, 8. S. P. Ibid. pl. 17. cites 15 E. 4. 3. per Brian — 
a 2 | 8 35 BE 10 
Litt. 23 3. b But a Parker ſaving, that he will kill the Deer or cut the Trees in the Park is no F K 


feiture alone, unleſs he does it 11 Rep. 98. b. Trin. 13 Jac. B. R. in Bagg's Caſe.—-—- $. P. either 
by himſelf or his Servants; So of abating any Houſe within the Park; but otherwiſe if it was an Ofc: 
of Inheritance, which the Reporter ſays he does not believe, and cites 5 E 4. 45. & 28 H. S8. And. 29 
the Biſhop of London v. Hero. 4 Le. 120. S. C. | 

So, ſurcharging the Park with Agiſtments is Forfeiture. Mo. 53: Mich, 4 Jac. Lady Ruſſel v. Ex 
of Nottingham. 


12. If one has the Cy/tedy of a Caſtle or Houſe for Life, and he den 


Entrance to the Owner into the Houſe, and ſhuts the Door againſt hin) YL 
it is a Forfeiture of his Office ; per omnes J. Mo. 787. Mich. 4 Jac. Las WM... 
Ruſſel v. the Earl of Nottingham. —Cro. J. 17. S. C. Ss It 
Co. Litt 13. If a Forefter or Parker cut Weeds, unleſs tor neceſſary Bruiſe, it“ W's: 
233. b—S. a Forteiture of his Office; For Deſtruction of Vert is Deſtruction ot e. Da 
7 8 niſon. 9 Rep. 530. Trin. 8 Jac. in the Earl of Salop's Caſe. 
Mo. 10. pl 
37. Trin. 3 E. 6 S. P. Bendl. 20. S. P. per Cur. Poph. 118. Hill. 38 Eliz. Earl of Per” 


But it ought to be found by Office, and a Scire Facias to iſſue * the 
ore: 


[Officers and] Offices. | ne : 


—— —— — 


poreſter, ro which he may have Anſwer. Sav. 1. Paſch. 22 Eliz. Taverner v. Gyles. 


Miſ.uſer i 
- Forfeiture of an Othce without Scire Facias ſued if Office be found. D. 151. b. pl. 4 Marg. iſ uſer is 


ww 
W. C i 
5 . . See Disfran-. 
0) What Non-feaſance &c. | will be a Forfeiture. ] chien 
er „N On feaſance of the Dffice of e of B. R. ig a Forfeiture, Br. Fortei- 
hat 2 39 ID, 6. 34. ture 4 ter- 
RN 4 4 res, pl. 27. 
cCites 39 H. 6. 32. There is a Diverſity when the Office concerns the Admini ſtrati Tuſtic® 
La : * and the Officer Ex Officio and of Neceſſity caught to attend without Requeſt. — When he lofi 
D 5 © not to attend bt por Requeſt by him to whom he is Officer; In this Cale Non-uſer Ec. is no F ori 
W ture. 3dly, When it concerns the private Intereſt of any, and he ought to attend, it is no Forfeiture, un- 
"the bes ſome Damage happens to him whoſe Officer he is, in ſomething which concerns his Charge. 9 Rep. 
= 50, in the Earl of Shrewsbury's Caſe. ——Co. Litt 133. a. S. P.-— The Office of Marſhall concerns the 
2, W Adminiſtration of Juſtice, yet his abſenting himſelf was held no Forfeiture A ſummoned ; for he ma 
and WE excuſe himſelf, as that he was Sick &c, according to * Bagg's Cale. 11 Rep. 99. a. per Twiſden \. 
For. Sid. 15. cites it as ruled 39 H. 6. in the D. of Norfolk's Cafe 
„„ © 2. Che ſame Law of the Office of Chamberlain of the Exchequer. 11 
IE. 4.1. b. 
3. Jt Officer be *demanded and does not come (in convenient Time * Br. Fortei- 
he is 4» as it ſeems) it 18 d Forteiture. 11 E. 4. 1. b. ture - = 
2 res, pl. 61. 
nioa WE cites S. C. And ſo of Nan-attendance; per Vaviſour.—Ibid. pl 115. S. P. cites 20 E. 4. Go as. 
(hall WE tendance is a Forfeiture of the Office of Recorder. 2 Salk. 435. Hill. 4 Annæ B. R. Whitacre's Caſe. ——- 
102.— . C. 11 Mod. 67. but no Judgment. 
io 4 2 Filazer of Bank was abſent two Years, and for this diſcharged, 
ws Per Curiam, 2 & 3 Dh. K. M. Dy. 114. 
o 5. 1H. 4. cap. 13. Enacts, that all Cuſtomers and Comptrollers fhall be 
ent upon their Offices in their proper Perſons, without making any Depu— 
ye” es in their Places. 
. And by 13 H. 4. cap. 5. All Cuſtomers, Comptrollers, Gaugers of Nine, 
a Searchers, fhall be reſident upon their Office, eſpecially at the Time of 
ent ange and diſcharge of Ships and Veſſels ; ſo that no ſuch Officer at the 
g ve. {ns aforeſaid, be abſent from his ſaid Office by three Weeks at the iuoſt, 
> itis . £417 to loſe his Office, unleſs he be commanded upon Record to be in the 
often, Ks Courts, or otherwiſe in the King's Service of Record. 
7. Annuity was demanded for Office of Parkerſhip granted to him for Ibid. pl. 55. 
VI, the Defendant ſaid, That the Office was granted to the Plaintitt ur — & 3 
bon, and that ſuch Office had been Time out of Mind, and that the 644, 
no For- r # 7, Office & Otf. 
Weite ecpers have kept the Deer and the Wood tor the ſame Time, and that pl. 26. cites 
„Oe tom the 2d Day of July till the 14th Day of the fame Month 22 $ava- 5. C. - 
And. 2) dere killed by Perſons unknown, in Negligence of the Plaintiff'; And 2 2 
„ this &c. Per Young, by Negligence of the Officer, the Annuity and Ot- esel „ 
ee are extinct. Br. Forſeiture de terres, pl. 54. cites 5 E. 4. 26. fault it is no 
| Plea. Br. 
= Dette, pl. 152. cites 5 E. 4, 5. If I grant Annuity 20 15 F to keep my Park, and after the Game is 
> dents Filed in his Default, this is an Extinguiſhment of the Annu ty. Br. Annuity, pl. 49. cites 5 E. 4. 5. 
{& him If the Office of Parker be granted toa Man, if he does not keep the Park it is a Forfeiture of his Of- 
Lady de gr. Forfeiture de terres, pl. 49. cites 2 H. 7. 8. A Parker ſhall not forfeit his Office for Non- 
a $-'*rdarce, unleſs a Deer be killed in his Abſence, or the like. Arg. Vent. 144. But ſhould he deſert 


bis Office fer fiveYears, it would make a Forfeiture withour a ſpecial 2 rg. on the other Side. Vent. 


ſe, its , Trin. 23 Car. 2. B. R. in Ld Hawley's Caſe. on- attendance be for a few 


| M Contra, if the 
of Ve sand no Damages happen. Co. Litt. 233. a. 


3. But a Parker is not bound to keep the Park every Day, nor Sunday, 
Or Fe;val Days, but thall be at Divine Service; nor in the Night, nor 
0 Keep it againſt 6 or 8 Men, tor it is out of his Power. Br. Forfeiture 
de terres, pl. 54. Cites 5 E. 4. 26. per Nedham J. 


9. It 
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— roms... 
If I grant 9. If a Steward does not hold the Courts, or does not hold them for tho 
e jr Profit of the Lord, it is a Forfeiture of his Office; per Chocke. Br. Fg. 
Nie of teitute de terres, pl. 54. cites 5 E. 4. 26. 


D. to hold 
two Courts at two certain Days; if he does not hold the Courts, he has forfeited the Stzwardſhip ; pg 
Hales J. Mo. 9 Trin. 3 E 6, Anon. 


10. A Parker for Lite refuſed to fervs a Warrant ſent him by the Ow. 
cr of the Park, and would not ſuffer it to be ſerved ; This is a Forleiture, 
per Hales and Brown; but per Montague Ch. J. it is a Diſobedience only, 
and no Forteiture. Mo. 9, 10. Trin. 3 E. 6. Anon. : 

11. In all Caſes where the Officer relinquiſhes his Office, and refuſe j 
ſerve, he loſes his Office, Fee, Profit, and all. Co. Litt. 233. b. 

12. It Tenant in Tail of an Office of Truſt miſ-uſes or non-uſes it, the 
are Forfeitures of ſuch Offices tor ever by Force of a Condition in Lay 
racitly annexed to their Eſtates, as it is held in 11 E. 4. 1. 20 E. 4, 5,6. 
39 H. 6. 32. 22 Aff. 34. 8 H. 4 18. 2H. J. 11. 14 H. J. 1. and PLC 
470. Nevil's Caſe. ) Rep. 34. b. Mich. 2 Jac. Nevil's Cafe. 

13. Clerk of a Market torteits the Office tor Non-attendance ; For his 
Attendance is neceſſary for the publick Good. 9 Rep. 50. a. Trin. 8 [ic 
in the Earl of Salop's Caſe. 

14. It was found by Inquiſition upon a Commiſſion iſſu'd out of Char 
cery, that J. S. Searcher of the Port of F. for Life, had committed ſeven 
Miſdemeanors to the great Prejudice of the King, and Forfeiture of his 
Othce, and among the Reſt was this, viz. That he voluntarily ſuffer'd a Shy 
laden with ſeveral Commodities (naming them) 7o be exported, and thr 
Ships to be imported and unladen without being fearch'd ; but this was found 
to be at a Time when neither himſclf nor any of his Deputies were them, 
ſo as it appears not whether it was by Negligence or Voluntary. Bu 
all the Court held, that this voluntary Abſence and Neglect, ſo as neither 
hinifelt or Servants were there to ſearch, is not only Craſſa Negligentiz, 
but a br Permiffion. Cro. C. 491. Mich. 13 Gar B. R. The Ring 
v. Rooks. 

15. Another Cauſe of Forfeiture in Iſſue was, That he ſeiſed divers Gi 
forfeited for not being cuſtom'd and accounted not to the King for them, bu 
converted them to his own Uſe ; he pleaded, That he was ready to accoun 
and travers'd the Converſion. Upon Evidence it appeared, That he ſeiſel 
them as ſorfeited, and never tender'd to Account nor brought them int) 
the Exchequer, nor ſignified in the Exchequer what they were (as he 
ought to have done) bur fold them in London, which was clear Conver 
ſion ; and ſo this Iſſue was alſo ound againſt him. Cro. C. 492. The King 
v. Rooks. | 

16. The Non-attendance of a Burgeſs of a Corporation at the Seffions's 
not a good Cauſe of Removal; For the Abſence of a ſingle Alderma BF ca 
does not hinder the holding of Courts, or the Validity ot the Acts d 
that Court; ſo that his Abſence does not amount to a Non-uſer of the 0. 
fice. 10 Mod. 108. Mich. 11 Ann. B. R. the Queen v. the Mayor & 
of Pomtret. 

29 may 50. 17. Serjeant Hawkins ſays, It is certain that an Officer is liable to 
3 Forteiture of his Office, not only for doing a Thing contrary to the De. 
ry's Caſe © ſign of it, but alſo for neglecting to attend his Duty at all proper and mi 
Co. Lit. convenient Times and Places, whereby any Damage ſhall accrue to tho 
253 —This by, or for whom he was made an Officer. And he ſays, ſome have go 
or wary = ſo far as to hold, that an * Office concerning the Adminiſtration of F., 
Rep. 99. be- or the Common Wealth, ſhall be torteited for a bare Non-uſer, whether 4 
tween pub- fpecial Damage be occationed thereby or not; but that this Opinion do 
lick Othces not appear to be warranted by any Reſolution in Point, and the Auch 


that concern =; . : : urs | 
* * 4 M U 
the Admini. rities Which are cited [ in the Margin] to maintain it, do not ſeem 


gration of come up to it. However that it cannot but be very reaſonable, that“ 


Tuſtice and who ſo far negle&ts a publick Office, as plainly to appear he takes no M 
L* 
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| ger of Care of it ſhould rather be ee diſplac'd, than the Pub- private G- 
= 8 lick be in danger of ſuffering that Damage, which cannot but be expect- . that 
0 | 


Non-uſer an 


dd ſome time or other from his Negligence. Hawk. Pl. C. 167, 168. cap. the one is no 


Ore | : 41 F f 1 
„ . oriciture 
1 66. 8 * wee . 
A „and ſome ſpecial Loſs eccaſioned thereby as in the other it is, was agreed. 10 Mod. 108. Mich. 

Per l 1 in Caſe of the Queen v. the *. and 5 of Pomfret f 39 H.6. 32. 20 
k 5 b. 22 Aſſ. 34 2 H. 7. 11. b. Pl. C. 379. L. Quinto E. 4. 27. 1t E. 4. 1. 

Wh 

re, — — — p ſ — — —— — 

nly, 


(O. 2) Forfeiture. Pleadings. 


es ty 

. NMuuity for keeping a Park; the Defendant ſaid, that the Plaintiff 
thek by 12 Days, and ſhew'd certainly when &c. Parcum predict. cuſ- 
Lay tedire neg lexit, and that 12 unknown killed 22 Deer through the Negligenee 
12 tbe Flaintiſt, and it was held no Iſſue; For Neglexit Cuſtodire is to de- 


ny to keep the Park, by which Young took the Iiſue that by 12 Days as 

above &c. Parcum predict. Non-cy/todivit ; per quod &c. as above; and 

per Danby Ch. J. this is the better Iſſue. Br. Ittues joines, pl. 30. cites 

5E. 4 26. 

; 5 Judgment was had in a Writ of Annuity granted to the Plaintiff But where 

| for Life, to exerciſe the Office of Steward; a Scire tacias was brought tor e Tenant in 
the Arrearages of one Year incurr'd after the Judgment. The Detendant 7 


f ti leaded to the Action of the Writ, viz. That the Plainriff pending the . 
K s , aur Pending 510 
' WE Plea, being requeſted to hold Court c. refuſed it. And this was held by all ing Courts, 


and he ſur:- 


| the Juſtices and Clerks a good Plea, without anſwering to the Arrearages Jars: Leet gf 


| incurr'd before the Writ of Scire facias. D. 377. pl. 28. Trin. 23 Eliz. 


| without hi- 
* Anon. Com — 
Bu 7 , 
: 8 : i : and the 
either Grantee refus'd, this is no Forfeĩture; becauſe the Summons is void. D. 377. pl. 28. Marg. cites 27 
entla, Eliz. Hurleſton's Caſe. 


3. A. was ſeiſed of the Office of Cuſtos Brevium, and of keeping the 
| Rolls, and making the Niſi Prius in B. R. and that he, and all thoſe 
who had that Office Time out of Mind &c. had 7 under Clerks who had 
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coun certain Fees, and that the Plainriff ſuch a Day &c. was admitted to the 
ſeiſet Office of one of the Clerks, and enjoyed it till he was ejected by A. the 
n in Detendant &c. Upon a Trial at Bar the Plaintiff, had Judgment; and ir 
(as i: was moved in Arreſt of Judgment, that this was not an Office, but an 
ver. Employment; For A. by their own ſhewing has the making and Cuſtody of 
King WE every Thing and is anſwerable for all Miſcarriages, ſo that the Under- 


dlerks are no more than his Servants ; and removeable at Pleaſure. 2. It 


10ns% ide Plaintiff was an Officer, he ought to have ſhewn of what Office, be- 
erm auſe by his own ſhe wing the Detendant had ſeveral, and it he was anOt- 
cts c hicer then his Office was void by 5 & 6 E. 6. cap. 16. For it appears by 
he * dis Confeſſion under his Hand that he gave Money for it, and this is an 


Tr & Office of Juſtice. 3. He did not ſer forth that he was debito modo 1 ao 


E jurat. bur adjudged that admitting it to be no Office, but only an Em- 
ployment, the Defendant could not turn him out at Pleaſure ; For it 


de might, then the Secondary and the Clerks of the Papers of B. R. 


> £01 
ae De- 


er and might be turn'd out by the Chief Clerk, and both theſe Officers claim'd 
» chok i Privilege as his Clerks; and as to the buying Offices, thoſe which are /o/d4 
e gm any of the Chief Fuſtices, are excepted out of the Statute of E. 6. Sid. 
T 4 Paſch. 14 Car. 2. B. R. Whitechurch v. Pager. 


K k (O. 3) Forfeiture 
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(O. 3) Forfeitute of Offices by Sale. And Sale there 
profubited, in what Caſes. | 4 


— ea „. 
1. 16 N. 2: Nacts that the Chancellor, Treaſurer, Keeper of the Pr. 
cap. 2. Seal, Steward of the King's Houſe, the King Chan. 
lain, the Clerk of the Rolls, Fuſtices of the Benches, Barons of the Ex. 
queer, and all others called to name and ordain Fuſtices of Peace, Shen, 


F[cheators, Cuftomers, Controllers, or any other Officer or Miniſter of th 
King, ſhall be firmly ſworn, that "_ ſpall not name or order any Officer; \ 
Aſiniſters for any Gift or Brocage, Favour or Afﬀettion + And none ul., 
purſueth Ly him or vy other, privately or epenly, to be in any ſuch Office, 2 
be put in the ſame or any ot her; but that they make all ſuch Officers aud. 
nifters of the beſt and moſt Iawful and ſufficient Men in their Fudgments an 
| Knowlenge. 
The Saleof # 2.5E56E.6. 16. Enacts that None ſhall bargain or ſell any Office or Dequts 
Bailywick of tion, or any Part thereof, or receive or take any Money, Fee, Reward, or th; 
A Flunared 1s i F g 5 9 e, 5 
Profit, diretily or indirecily, er anyPromiſe, Agreement, Bond or Aſſurance in . 


not within 


this Stare. ceide any ſuch Profit for the ſame, which Office ſhall concern the Aadminiſt:. 
For ſuch an tion or Execution of Fuſtice, or the Receipt, Controulment, or Payment, 


Ofhce does any of the King's Money or Revenue, or any Account, Aulnage, Auditorſti 
nat concern , ; . j 5 : > ” 
the Adminil. or /{1rveying of any of the King's Lands, or any of his Cuſtoms, or any A. 


tration of iniſtration or Attendance in any Cuftom-houſe, or the keeping of any of 1 
Juſtice; nor King's Towns, Caſtles or Fortreſſes, (being Places of Strength or Defence) 
1s it an Oikce 1,13 Clerkſhip in any Court of Record ; in pain that the Bargainte thereof fon, 


2 mY loſe his Place, and the Bargainor be adjudged diſabled to execute the ſame; an 
41. Trin. every ſuch Bargain and“ Agreement ſhall be void. 

19 Eliz. B. R. 

Gorlbolt's Caſe.— — Put the Office of Curſitor is within the Statute, per Winch. Brownl. +1. in Cat 
of Williamſon v. Barnſley. 

It any one procures an Office to himſelf of the Gift of the King for 10501. yet the Office is net le x 
this Statute. So if it be taken of the King himſelf for Money, yet the Office is not loft ; Per Hobart J. 
General. Arg. Roll R. 157. Paſch. 13 Jac. in Caſe of Warren v. Smith. 

"The Othce of Clerk of the Fleet Priſon is not within this Statute. Vid. Fin. R. 50. Hill. 25 Car: 
16-2. Meakin v. Whitchcott & al. 

In Debt on Bond, the Defendant pleaded this Statute; and the Queſtion was, Whether the Office 
Soliicitor of the Treaſury be within the Statute ? Holt, Eyre and Gregory J. held it was not, bur |). 
ben T. thought it was, Et adjornatur. Comb. 126 Trin. 1 W. & M. B. R. Loyd v. Rowſe. 

* In Debt upon Bond, Defendant plead, That it was enter'd into for the Sum therein mentioned, the ſan! 
being for the Purchaſe of an Office, and averr'd that there cas no other Conſideration Sc. The Plaintif c. 
murr'd; and it was inſiſted that Defendant ſhould have pleaded the Statute of 5 & 6 E. 6. againſt | 
ing Offices; which makes ſuch Bonds void; For the Rule is, that when a Statute makes a Specia'n 
void, it muſt be pleaded, and cited 5 Rep. 119. Lutw. 464. That the Condition here does not ſet fort 
that the Payment was to be for the Purchaſe of an Office, and fo the Entry into it may be for a value 
and legal Conſideration, fo that this is a mere Averment Debors; that this Bond may be within the E, 


5 © Ins. pug a wUwac=-a a 


ception of the Statute, which Plainritt cannot ſhew, the Defendant not having pleaded the Statute ; Fr 1 

the Plaintiff muſt anſwer the Plea. But per Cur. This Statute is a public Law, and therefore we muſt tak: 
Notice of it, and ſo of the Caſes excepted out of the fame, within which, for any Thing that appear, u 
the Plaintift may be; and inclin'd that for that Reaſon the Defendant ſhould have pleaded the Statut. 9 
to give the Plaintiff an Opportunity of _— that his Caſe was within the Exception of it. G00 3 
45. Hill. 2 Geo. B. R. Hornby v. Cornford. After the Defendant's Counſel offer'd to pay the Mon! = 
and ſo it ended. Ibid. h 
Provided, that this Alt ſhall not extend to any Office of Inheritance, ® 

keeping of a Park, Houſe, Manor, Garden, Chaſe or Foreſt ; nor to the ti. 
* Sid. . * Chief Fuſtices, or Fuftices of Aﬀiſe, but that they may grant Offices . 
— they did before the making of this Adt; alſo all Acts done by any Officer '* 8 
en. movadle by force of this Statute ſhall be good in Law, until he be removed. | 1 
Part of the 3. A. brought Debt againſt M. Executrix of B. upon a Bond ot 10% of 
Agreement Marks. The Caſe was, that B. the Te/tator was Cuſtomer of the Oleen . 
was ” e Patent to him and his Deputies, and by Indenture between him and |. > " 
ito A. Who died leaving A. his Executor, for 6007. paid and 1001. 4 Near to! l 


pid 


- 
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prid during A's Life, made Deputation of the Office to A. And B. covenanted and B. and 
--ith A. that if B. died before A. then B's Executors ſhould repay to A. 300 J. the Survivor 
And divers orherCovenants were in the faid Indenture concerning the ſaid 1 go ih 
Office and the Enjoyment of it; and B. was bound to A. in the ſaid Bond nanted ac- 
tor performance ot Covenants. The Breach was alleged in Nonpayment cordingly 
of the 3007. inaſmuch as A. ſurvived B. But tho? the ſaid Covenant tor vb A, that 


Re-payment of the ſaid 300 J. was lawful, yer the other Covenants being — — 5 : 


and that the Addition of one Iawſul Covenant ſhall not make it good; render the 
For if it ſhould the Statute would ſerve to very little Purpoſe. 3 Rep. 82. Parent to the 
b. $3. a. cites 38 Eliz. C. B. Lee v. Colſlſüll. Queen, to 


the Intent 
3 3 that a new 
one might be made according to the ſaid Agreement, which ſaid Agreement was for the Office ;, and ſo 
the Bond void. 2 And. 55. pl. 42. S. C. by Name of Smith v. Coleſhill ——Ibid. 107. pl. 58, S. C. 
by Name of Lee v. Coleſill.—Cro. E. 329. pl. 58. Mich. 38 & 39 Eliz. S. C. 


4. N. was Sheriff” of Nottingham 43 Eliz. and took Money for the Of- Mo.;8r. 43 
fces of Gaoler and Bailiwict, and he firſt gave them to his Servants who Eliz. 8 8 
ſold them, ut he had the Money, and he was fined for that; tor it is con- 5 


* trary to 4 H. 4. cap. 5. and alſo by the Court, that that is a Corruption, . 3 
ot . and a great Cauſe of Oppreſſion in the Officers, and ſuch Sale of Offices is North. — 

2 Malum in ſe and finable. Noy. 102. Stockwell v. North. r # 
A. contracted cvith B. fer the Under-Sheriff's Place, and for the Payments thereof gave a Bond of Pe RAY - i 
"8 den; the Court inclin'd that the Bond was void, (and the Reporter ſays, that it was ſo adjudg'd in B. R. 
mY ut audivit) but by the Defendant's miſpleading it was put off till the next Term. Freem Rep. 19. Mich. 


1671. C. B. Browning v. Halford. 


5. In Action on the Caſe for 20. a Year to be paid to a Juſtice ot 

Wales for the Office of Clerk of the Fines, where the Clerk's Fee was 5 5. 
41. of every Fine, Coke ſaid, that the Afſumplir is void by the Statute 
5&6E. 6. cap. 16. For it is not lawful to fell ſuch an Office. Goldsb. 

180. pl. 113. Hill. 43 Eliz. Walter v. Walter. 

6. Sir Robert Vernon being erer of the King's Heuſe, and having 8. C cited by 
the Receipt of a great Sum ot Money yearly, and of the King's Re- Coke Ch. J. 
venue, did for a certain Sum, bargain and fell the ſame to Sir A. J. and ns mar Sir 
ogreed to ſurrender the ſaid Office to the King, to the Intent a Grant mig ht 1 dite 
ve made to Sir A. F. And he ſurrendered the ſame accordingly. And thereup- abled to take 
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the ſan on the ſaid Sir A. F. was admitted and ſworn Coflèerer. And it was reſolved that Office, 
we by Ld. C. Egerton, the Chief Juſtice, and others ro whom rhe King re- * 
Spell terr'd the ſame, that the ſaid Office was void by this Statute; and that ing his Life 
ſet fork Sir A. was diſabled to have or to take the ſaid Office, and that no Won- he could 
val ante could diſpenſe with this Att to enable the ſaid Sir A. And thereupon late it, tho; 
| a Y the ſaid Sir A. was removed, and Sir Marmaduke Darrel ſworn by the . og 
muſt tak King's Commandment into his Place. And Note, that 4/ Promiſes, 5 by the Death 
aper and Aſſurances, as well on the Part of the Bargainor as of the Bargainte are of any other 
e Stat, d by the ſame Act. Co. Litr. 234. a. Othcer 
t. Gi» " 8 thereof, and 
e Monet da new Grant ſhould be made to him. Cro. J. 386. Mich. 13 Tac. B R. in Caſe of the King v. 
Kb of Norwich and Saker.——3 Inſt. 154 5. C. by Name of Sir Arthur Ingram's Caſe Roll 
\ 236. 257. cites S. C. and that Sir A. | was for ever incapable of the ſaid Office by force of the ſaid 
of mute. —Hob. : 5. pl. 92. cites S.C. and P. for the Perſon being dilabled by the Stattue could not be en- 
e, ler,. oed by the King. 
the le. ; ; 
ces 4 . 7. The Offices of Chancellor, Regifter and Commiſſary in Eccleſiaſtical 12 Rep. 78. 
thier uns, are within the Statute of 5 & 6 E. 6. For tho' they concern Mat- Y + -—2 
i. das principally Pro ſalute Animarum, yet they allo concern Matters about $ 8 8 
of 1000 Matrimon y and Legitimation, which roch the Inheritance of the dul jects, Name * 
een i! ad abour Matters of Legacy tor Chattels Real and Perſonal; and in that Robotham 
ad J. $ Reſpect are Courts of Juſtice. Cro. J. 269. Hill. 8 Jac. B. K. Dr. Tre Ieer. 
rh Ns Cale tor the Chancellorſhip of Landaft: 
7.070 


8. The 


againſt the Statute of 5 E. 6. 16. the Bond was adjudged utterly void, would ſur- 
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8. The Srewardſhip of a Court Leet is within this Statute; per Winch 
J. who ſaid it had. been fo adjudged in Gray's-Inn, But the Queſtion in 
the principal Caſe was, whether a Bond conditioned for Performance or 
Articles in an Apreement to ſurrender and yield up his Letters Patents of the 
Stewardſhip of Bromſgrove to the Plaintiff, to the Intent he might re. 
new them in his own Name, was within the Statute or no, the Words 
ot the Statute being (to have and enjoy) and Winch ſaid, that it was 
within the Statute. Brownl. 70, 71. Trin. 12 Jac. Williamſon v. Barnſley 

9. A. a Biſhop's Regifter for a Sum of Money granted the Deputation 15 
J. &. for a Term of Years, who enjoyed the ſame tor ſome Time, but wa; 
turned out before the Term expired. A. having got the Agreement in writing 
retuſed to deliver it to F. S. ſo that he could have no Remedy at Law, ard 
theretore brought a Bill in Chancery. The Detendant demurred, and fo; 
Cauſe ſer forth this Statute prohibiting the Sale of any Office ot Juſtice, 
or the Deputation thereot, and averred that the Office of Regiſter con- 
cerned the Adminiſtration of Juſtice ; And tor that the Plaintiff by hi; 
Bill confeſſed that he had given Money, or contraFed for it contrary to th; 


(1 


Meaning of the Statute, therefore he was diſabled to execute the fame, 
and the Demurrer was held good. N. Chan. R. 27. 9 Car. 1. Lake 


Prigeon. | 
S C. taken 1 A Bond was entered into before the Wars, conditioned to pay 40) ME 
Not 2 = 55 a Year for 12 Years out of the Profits of an Office, which was [atterwards] 8 
ccllor, as taten away by the Uſurpers. The Office was revived, and the Obligor be. 
cited by the ing ſued upon the Bond, he exhibited his Bill to be relieved againſt the 
Counſel for Bond. The Obligee inſiſted, that the Office continued ſome Part of the 
Oy Ri qe 12 Years, and being now revived, the Obligor ought to pay the 40 
Cat of Law Vear for 12 Years, or be diſmiſſed; For theObligee having the Law wit} 
v. Law, him ought not to be hurt in Equity without Satisfaction according to the 
Mich. 1735. Condition. Decreed, that the Obligor pay the 4o/. tor ſo many Vears 28 
3 the Office continued, and thereupon the Bond to be delivered up. Cha, 


Othces, and Caſes 72. Hill. 17 & 18 Car. 2. Lawrence v. Braſier. 


aid that it 
does not at all appear in the Caſe what the Office was ; ard the only Queſtion there was, whether th- 
Party ſhould pay for the Time he was diſpoſſeſſed. Chan. Caſes, in Ld Talbot's Time. 142. 


But becauſe 11. Debt on Bond for Performance of Covenants in a Demiſe of tt: 
- * ub Bailywick of the Savoy, by which among other Things he demiſed to the 
chat che K ing Detendant Goods of Felons, Waifs, Preys, Sc. and made the Defendant 
was ſeiſed in His * Bailiff, rendring Rent 601. a Year. Upon Demurrer, the Cour 


Fee of the held the Indenture void within the Statute of 5& 6 E. 6. For tho? the Bona 


ON, 3 Felonum may be legally demiſed, yet it being with the making the D- th 
it to the fendant Deputy Bailiff, and Demiſe of the Bai 28 to him, this makes 
Plaintiff, who all void. 2 Lev. 151. Paſch. 27 Car. 2. B. R. Ellis v. Ruddle. 

demiſed it to 

the Defendant, and Offices in Fee are excepted out of the Statute, by which all Unger Leaſes are incluſct' 
excepted, the Court, becauſe the Seiſin in Fee of the . did not appear upon this Record, order 
the Parties to replead. Ibid. Leaſing the Bailywick of the Savoy rendring Rent, was agree 
per Cur. not to be a buying an Office within this Statute; For all the Bail ywicks of Liberties in Erg 
and are bought and fold, and the Marſbalſea of B. R. and the Under Warden of the Fleet's Place & g 
Freem. Rep 428. Trin. 1676. Nelſon's Caſe. * 


In the Caſe 12. The Statute of 5 & 6 E. 6. extends not to the Office of Pr . 
2 OE Marſbal in Famaica ; For being a conquered Country, the Laws of EA. WK © 
OR b land do not take Place there till declared ſo by the Conqueror or i “ 
Barbidoes, Succeſſors. 2 Salk. 411. Trin. 5 W. & M. B. R. Blancard v. Galdvy. W&* 
Curia advi- BH 


fare vult. 2 Mod. 45. Trin. 27 Car. 2. C. B. Daws v. Sir Paul Pindar. In Debt upon Bond, tb. 
Nefendant pleaded this Statute, and that there was an Agreement for a Rent for the Office of Secrets" 
of Barbadees, and averred it to be an Office of Juſtice. Upon a Demurrer, the Queſtion was, if th 
Office being in Barbadoes, not within the King's Dominions at the Time of the Statute were void b. 
this Statute. The Court inclined that the Plea was good, this Othce being a Grant by Patent under if 
Great Seal of England; And were it an Office in the Admiralty or Spiritual Court, it would be within the 
Statute. But Achornatur. 3 Keb. 26 Paſch. 24 Car. 2. B. R. Daus v. Painter. 
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ch 13. An Oicer within the Statute 5 E. 6. (viz. a Surmgate) makes a Depu- 

in taion ot his Office, rendering thereout 9 l. per Ann. Detendant pleads 

0! de Deputation void by the Statute, and ought to have no Account, it be- 

the ine in Enect a Farming within the Statute; After long Debate the Plea was 

re- ad wed. 2 Chan. Caſes 42. Hill. 32 & 33 Car. 2. Juxon v. Morris, 

ids WE 14. A Bond was made without Condition, but intentionally for Per- La Chancet- 
vas WE qrmance ol Covenants to fave the High Sheriff harmleſs from Eſcapes, and lor Talbot 
ey, is pay the High Sheriff out of the Profits ot the Office 400 l. The Lord ay - 0 
10 Chancellor was ſeemingly of Opinion for the Payment, and ordered a it 44 rag 
vas Trial what the Agreement was, whether to have the 400“. or Not. 2 Ch. thing illegal 


% We cates 48. Hill. 32 & 33 Car. 2. Lockner v. Strode. 


init; For the 


and 7 ; Payment was 
* not to be abſolute, but only in Cafe the Profits amounted to 400 /. or more; beſides the whole Profits 
* belonging to the Sheriff himſelf, it was but a Reſcrvation of what was his Right, viz. the Profits of the 
Ice, $ Ofce. Chan. Caſes in Ld Talbot's Time 142. Mich. 1735. in Caſe of Law v. Law. 

on- 


his \ S 15. An Archdeacon's Regiſter is within this Statute, and tho' the Per- 2 Vent 18-. 


the eto whom the Sale and Grant was made die, yet the Archdeacon is 2/3: 267 8. 
me; ditabled by the Statute to make any other Grant thereof; But the King 
e. ball have the Nomination, and that before any Office found. 3 Lev. 
280, 290. Hill. 2 W. & NI. C. B. Woodward v. Fox. 
40/. 156. A. gives Bond to B. for B's quitting his Pretence and procuring A. to S C. cited by 
rds] WE: Purſer of a Man of War; per Cur. We cannot ſet aſide the Bond, but = - === 
be. Vill relieve on Payment of the 4oo/. Principal without Intereſt or Coſts. Ces in 1.4 
the 2 Vern. 308. Hill. 1693. Symonds v. Gibſon, Talbot's 
the | Time. 142. 
J. 4 in Caſe of Law v. Law. So for a Surrender of a Captain's Commiſſion to make way for the Lieute- 
with ran, tho*' the Captain died before the Lieutenant was admitted. Vern. 98. Mich. 1652. * Berisford v. 
Dore. So for Surrender of an Office where the Oblizor was refuſed to be admitied, becauſe not ht 
the E for the x, wh as was thought by the Superiours. Vern. 99. cited by Mr. Hutchins in Caſe of Ber- 
Is a E risford v. Done, as decreed the laſt Term. 
han. . C. cited by Ld Chancellor Talbot, who faid, that no Law prohibits the Sale of 2 Commiſſion 
in the Army, any more than it does that of a Purſer of a Ship. Chan. Caſes in Ld Talbot's Time. 142. 
WE i: Caſe of Law v. Law. 
he Statute does not extend to Aſilitary Offices. Ch. Prec. 199. Trin 1702. Ive v. Aſh. 
r the 
| 17. Bond was given by Deputy to Principal to pay him Half the Pro- Comb. 356. 
*. ts of the Office. This Bond is not within the Statute; becauſe the WA 
1 Condition is not to pay him ſo mach in Groſs, but Halt the Profits, Which 


muſt be ſued for in the Principal's Name; For they belong to him, tho 
n out of them a Share is to be allowed to the Deputy ior his Service. 2 
-ou alk. 466. Hill. 8 W. 3. B. R. Culliford v. De Cardonel. 


the Principal makes a Deputation, reſerving a /eſſer Sum out ot the Salary, 
Wit is good; So it the Profits are uncertain, ariſing trom Fees, if the Prin- 


ipal makes a Deputation reſerving a Sum certain our of the Fees and Pro- 
, ts of the Office, it is good; For in theſe Caſes the Deputy is not to 
dert pay unleſs the Profits riſe to ſo much. Bur where the Reſervation or A- 


ereement is Not to pay out of the Profits, but to pay generally a Sum cer- 
au, it muſt be paid at all Events, and ſuch Bond is void by the Statute. 
alk. 468. Mich. 3 Ann. B. R. Godolphin v. Tudor. 

W 19. A. procured B. his Brother a Place of Sußperviſor of the Exciſe, and 
ther promiſed to procure B. to be made Collector ; whereupon B. gave to A. 
hend to pay him 101. a Tear, ſo long as he (B.) fpould continue Supervi- 
„ (his then Office) and 20/7. a Year ſo ling as he fpould be Collettor. B. 
Wd one Payment of 10 l. to A. and died, leaving M. his Wife who ad- 


: Wunittered, A. ſued the Bond againſt her, who brought a Bill to ſer alide 
nd, % be Bond, and * to have the 10 J. retunded. Ld Chancellor ſaid, that 
. his is but one Agreement, notwithſtanding it reſpects two Periods of 
oi br BE. ©, Viz. Thar of having obtained the Office ot Superviſor, and that 
der ti 4 { procuring the Col lectorſhip; And then the Condition is to pay two ſe- 


W <7al Sums ; that the Office is certainly within the Statute as it concerns 
lc King” hi . Ai 
= ings Revenue. And tho' this be not a Sale within the Statute di— 
L1 rect iy, 


4 
42 
E 


18. Where an Officer is within the Statute, and the S$2/ary certain, it 12 Mod. 90. 


S. C--6 Mcd. 
234. Mich. 


donell, S.P.-- 


* Non con- 
far, whether 
this Matter 
was decreed 
or Not. 
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ritily, Jet in Effet? it is, there being little or zo Difference between a (4. 
r1{ffroner's taking a Sum of Money, and another Perjon taking it to int}. 
the Commiſſioner. That the Inconveniences are the fame, tince thezehy tl. 
Verſons appointing are deceived, and fo is the Publick. The Objc&i., 
that this being a Yenal Law is not to be extended in Equity is eaſily 2. 
jwcred; For tho! Penal Laws are not to be extended as to Penil:.. 
and Puniſtments, yet if there be a publick Miſchief, and a Court of !. 
quity ſees private Contracts made to elude Laws enacted tor the Puhlj.. 
(00d, it ought to interpoſe. And his Lordſhip ſaid, that Marriage Br. 
cage Bonds tall directly within the Reaſon of this Caſe ; and decreed t 
Fond to Le cancelled, and a perpetual Injunction. Chan. Caſes in Ly; 
Talbort's Time. 140. Mich. 1735. Law v. Law. 
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O. 4) Officer diſcharged or Office determined. In wha 
Cafes, and the Effect thereof, as to the Fees &c. 


Br. Oflice x, OTE that the Office of King of Heralds was granted to Gy: 


and Officer, ter Cum Feodo et Prohcuo ab antiquo &c. et conceſſit to hin 
p 245 cite % {or Term o Life pro Feodo pro Officio illo &c. and there was a Gen 


Br. Patents, ral Reſermption Anno 2 E. 4. with Proviſo for Aunuities and Penſions ; A, 
pl. Gg. cites by all the Juſtices, if the Office be gone the Annuity is expired; For thi 
8, 7 is granted by Reaſon of the Office, and yet the Ofice was at Will, aud: 
ame : . . 0 1 . 

«Ani. -* lunuity is for Term ot Life. Br. Eſtates, pl. 44. cites 5 E. 4. 8. 

1% granted do Z | . . 

the Corb o rhe Gens for Life for the Office, a Diſcharge of the Office is a Diſcharge of the Annuir, 
by the Opinion of the Juftices. Br. Eſtate, pl. 44. cites 5 E. 4. 8.-—— 80 if a Man grants an 0%; 
I ill 5th 104. Fee pro Olhcio illo exercendo for Term of his Life, if the Office be retaken, the be 
s gene, vet ard the one is at Will, and the other is Franktenement. Br Eſtate, pl. 64. cites 50 E.; 


* 


Where a 2 J may ouſt a Baily, Receiver, &c. paying to him his Fee; For th 
"av £745 Reſt is Charge and not Profit. Quære of a Steward; For Aſſiſe will lie a 


„ tuch Ouiters, Br, Grants, pl. 93. cites 8 E. 4. 7. and 34 H. 8. 
AY 126 E Re- 


(eiter, Fan, &c. and a Fee certain for bis Labour only, there the Grantor may expulſe ſuch Officer 
but they (1:11 have their Fee; For it is only an Office of Charge; but where the Steward and Parker i 
Profits of Cerrts, I indfalls, Deer Skins, and ſuch like caſual Profits, it is ſaid that they cannot bee 
pulſed, and that of ſuch Offices they may have an e. And the Officer may relinquiſh his Office whe: 
he will, but then his Fee ſhall ceaſe, and Whorwood Attorney General granted the Caſes ahove; tame! 
Quzre ; bec:uſe Aſſiſe lies of the Office. Br. Grants, pl. 134. cites 31 H 8. and Mich. 5 E. 6, — 
SP. per Coke Ch. J. Roll. R. 83. Mich. 12 Jac. B. R. cites 18 E. 4. and 15 E. 4 Cro. E z; 


Ferrer v Johnſon. | 


Br. Office z. Where I grant to a Man to be Keeper of my Park for two Year: 
and Othcer, Need, and after I command him that he ſhall not meddle, this is a vo! 
1 n © Command, and he may occupie; For it is a Diſadvantage to the Parkett 
= ceaſe to occupy ; Per Choke. Br. Covenant, pl. 31. cites 18 E. 4. 8. 

Br. Office & 4. If I grant to a Man to be my Steward of my Courts, taking 10. 
Ott. pl. 29. Annum of the Iſſues and Profits of the Courts for his Fee, and I comm: 
cites 5. C. — him, that he Call not meddle, this is a void Command; For it is a Dili 
It one grant I 9 . TE 5 de hell: 
in Office of Vantage to the Steward; for he cannot have his Fee, if no Courts be hel 
Balli or but upon ſuch Grant, and 10 1. Fee te be paid by the Grantor, or 11 1t * 
Steward &C. granted ot of ot her Land, there ſuch Command is good; For the Steu- 
_—_— 5 ſhall have his F ee, though he holds no Courts, and there it is no Dil 
332 ren. vantage to any but to the Grantor himſelf, per Littleton. Br. Covent 
dering an pl. 31. cites 18 E. 4. 8. And this was held for Law in the © 


Account, he of H. 8. Ibid. 


cannot diſ- 1 
_— the Grantee, but he ſhall continue to have the Profits of the Office; Secus if xo Fre or Pr 5 


had been granted for the exerciſing thereof. Cro. E. 335. Trin. 36 Eliz. C. B. Ferrer v. Johnſon. 
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. 
2 — A ſeiſed in Fee of a M 2 2 
ves 5. A ſeiſed de of a Manor granted to F. S. by Deed 7 Ons 
* thereof for Life 3 Alter wards A. ſad the 3 B. wi A 4K. W. K. Dive * 
FU to collect the-Rents, which W. R. did, and thereupon 8 broughr ar between Olf. 
Mig Action But upon a Demurrer, all the Court were of Opinion 4 E. ficers that 
& | might diſcharge J. S. becauſe he dees not fhew any Fee granted for 1 . have no other 
alt the ſaid Office, nor that he had any other Profits therely ; And then it i 5 ' ps + LOWE 
. . an Office otTrouble, and J. S. has no Cauſe to complain But in Caſe n 4 - ral fie, 
lic a Fee or other certain Profit tor executing thereof. i h e uad For there 
br. \djudg'd for the Defendant. Cro. E. 8 Mich. 45 & 7 HE. E H r. te f. 
4 DO . . . N : CN. — . "4 7 
2 vy v. Newlin. 1 — VIS TIO wad * 
OT 1 "OP charge hun 
a vice, as Bailiff, Receiver, Surveyor, Auditor &c. the Exerciſe whereof is but I of his Ser- 
them but jou gre have his Fee ; For none can derogate from his own 8 e Charge wy 
Grantee ; And . here, though the Grantee has no other Profit but his Fee } „E ee 
* 2 taken out o the Profits appertaining to the Lord within his Office; For 8 RATS ee be received 
charge him of his Service or Attendance ; becauſe that may be to the Grantee's Pre: fic ö _ 
or will not grant the Othce at all. And there is another Diverſity where the F. e e 200 
What tain K. ee, 7 * P 7 and Apails by reaſon of his Office, there the Grantor cannot dif * nie _ 115 
N res or Attendance , For that would be to his Prejudice. As if a Man grants t * * ws op Nang 
a 1 of = ra od mw 7 any Fee, the Grantee cannor diſcharge him o his Ern _ * 
e has ofhts an ces belons1 i 1 3 dance; Becauſe 
8 nging to his Office which he ſhould loſe if he were diſcharged. Co 
1 
0 hir 6. Though it be true, that an Officer to 1 
Cen Life or Jears, and is to have the Profit 91 * 3 2 The 
; 2 4 4 7 1 
- Arg or Parker, (as is 31 H. 8. Br. Grants, 134. and 34 H. 8. 93.) . Len. * King may c 
or thi diſcharged ot the Office, for then he ſhould not have his caſual F Gifharge the 
wnd th is to be underſtood, that the Grantor can not appoint 2 So — ke _ 
Park or Manor always continues EP. OT 
- as 18 E. 4.9. But wh NO rw ds 
: 72 5 9. But when the Park itſelf Pot his 
| is determined and diſparked, the Orhice appendant thereto ſhall alſo be de Ofhce, thu" 
nn termined, but cannot diſcharge the Officer betc ey e the Park 
FF. Ts cer betore and make another ; Bur continue ; 
2 gl | al Profits of rhe Office are gone with the Office being de- And if one 
E. aber, hem = m_ Fee granted tor Lite in Conſideration of the Office, grant the 
ut of the Park &c. but 7o iſſue out of all the Grantor's Manors 1  Stewardjbtp 
dor t- — ng, QC, — granted by a diffint? Clauſe, the Fee ſhall — ho wp 772 
11. .M the ICC not ing d 8 - „ and he dif. 
1 lie «AE g determiued by the Default oft th ; 
| Cro. C. a k - t Ot the Grantee, members the 
0. C. 59. Hill. 2 Car. in the Exchequer Chamber, Sir Charles Howard's Manor, the 
Caſe. ” Office deter- 
Once gy * mines. But it 
rker þ; that the anal ee certain remains in b fra ve ' , was agreed, 
r bes n 22 Caſes, be he diſcharged, or be the Park diſparked. Hutt. 86. 
ice whe: 4 7 f 
. 3 8 75 the Office of a Town Clerk, or of Recorder 
— nder their Patent, and take ks 
o. E; . ny a new Patent, all the Offices 
5 are determined. Hutt. 86. Hill, 2 Car. in Sir Charles Howard's Cafe. 
x ears | 8 
8 2 v0 
| - 
arkert ( : 
a=" P/ How an Officer may be diſcharged. 
10/. "WR 1. Filazer of the Common Pleas havi | | 
cum tu | cas having committed a Forfut+ 7! 10vgh no 
Tl KA re, was diſcharged by the Court of Co Dio; , Record was 
a Diſa- Words . minon JÞAleas by 
wi | - openly in Court without any Record made of it, or ever call: zZ entered in 
be hel ttc Officer to anſwer, and a good Diſcharge. D cs a e og ten 
11 1: , haͤrge. O. 2 3 Mad. 115. 64. Court of the 
Cauſe of 


Stevi Vorfeiture, nor any Diſch 12 ˖ : R 
| any cnn 4 5 ſe 11 a Filazer, yet when the Ld. Ch. J . diſcharged him, Fx affrrſu [ci 
y s openly in Court, calling the Filazer to him, which was well prov'd, This was 


10 Dias = . ; 
Oven? good Diſcharge, and no Cauſe of Aſſiſe to the Plaintiſſ. D. 115. pl. 64. 
the u 2. 5 5 ; 
A Corporation have Power to chuſe a Recorder either pro termino Vitæ, 2 She. 70. 


* untatem eligentium; They chuſe a Recorder, and aſter remove te King v. 
the Mayor 


7, 4 | Mm R a 
or r 5 E conſtitute another under their common Seal; Per Cur. ſuch Re- , 
non. 3 I "es 7 5 . 0 ON Cam- 
: is removeable at Pleaſure, and ſuch Removal is wot peceſſary to be eie LC 
unity 
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en If a under their common Seal, unleſs he was conflitutcd under their cemmon Sec 
Corporation (though it was objected that a Corporation aggregate cannot determine 
* gd their Will but under their common Seal, and that that was not ſheyy 
their Will and now It is well enough, the new Recorder being conſtituted under thei; 
ard Plegfure, common Seal, which Act removes the other, Vent. 342. Trin. 31 Car. 2 
this Will B. R. Pepis's Caſe. 


muſt be ex- 
preſied under Their common Seal; But in a Return to a Mandamus Debito modo amotus is ſuffic ien: 
Vent. 355. Trin. 33 Car. 2. B. R. Haddock's Caſt. 


(P. 2) Removeable without Cauſe ſhegon or not. 


dg ws 42.5. 1. Corporation have Power to chuſe a Recorder by Charter ad termj- 
* Fc ty IE Pe. num Vite or ad libitum ; They choſe J. S. Recorder, and atrer. 


bis Caſe, Wards removed him. and held good without thewing Cauſe. 2 Show. 50. 
Trin. 31 Car. 2. B. R. the King v. the Mayor &c. of Cambridge. 


— 


(Q) Othicer. Receiver MQeneral; WV hat Thin gs he may d. 


so ifthe Di- 1. NI Receiver-General has not Bower to make Deliverance «/ 


frreſs is taken 5 
for Rear by a Diſtreſs taken by me. 2 Y. 4. 15. b. 


the Lord's Bailiff, the General Reſceiver cannot make Deliverance without the Command of his Lord. 
Br. Office & Of. pl. 5. cites 8. C. 


(R) Inconſiſtent Offices. 


Roll. R 455. 1. Foreſter is made Fudge, the other inferior Office is gone. Roll. R 
A 452. cites D. 29 H. 8. Br, Ottices. 

Br. N. C. 5 2. It an Incumbent of a Benefice be made a Biſhop, the firſt Benefice 1s 

_ 1. Pl void; For he who has the Office of the Sovereignty cannot have the Offi 

_ of the Interior, by ſome of the Juſtices ; But Quære; For a Justice & 

B. R. may be a Juſtice in Oper, or of Oyer and Terminer, or of the Peace, « 

Gaol Delivery, and yet if they err in their Pleas in the Oyer, or in the 

yer and Terminer, or their Proceſs or Outlawry, betore * of the 

Peace, Writ of Error lies thereef before the King in his Bench, but the Pleas it 

B. R. are held Coram Rege Ubicunque fuerit in Anglia, and fo is a Cour 

removeable, viz. B. R. and by the Statute of Magna Charta C. B. reneat- 

tur in loco certo, then it is contrary to the Oath of the Juſtice of the on! 

Court and the other; For the one is certain, and the other is uncertain 

Br. Commiſſions, pl. 25. cites 5 M. 1. | 

S. P. and 3. The making a fuſtice of C B. a Fuſtice of B. R. determines and 

held accord- drowns the interior Authority of being Juſtice of C. B. And it is impen- 

5% Mich, nent, that one may reverſe his own Judgment, as in this Caſe he might 'y 

4 Car. B. R. Error brought in B. R. but the ſame Perſon has been Zauftice of C. B. 4 

Sir Goo. Chief Baron of the Exchequer, as Brooke was in the time of H. 8. and Sta 

Crook's Caſe Kie in H. yrh's time. Held by fix J. againſt two. D. 158. b. pl. 34. Paſt 


— 4 4&5 P. & M. Dyer's Caſe. 


a Patent of | 
Revocation was made according to a Precedent of Juſtice Jones's Patent, when he was removed out 
C.B. to be Judge in B. R. And though the conſtituting him Juſtice of B. R. was intended n 
Pro illa I ice, and that he ſurrendered it the next Day, yet the firſt Patent is thereby determined. 
N. C. 5 Mar. 1. pl. 498.— Br. Commiſſions, pl. 25.cites 8. C —Jenk. 214 pl 53 ——B«t a Man 2 


nt 


5 — 


Pult be perſonal 
Pied by a x 32/ and are not aſſignable. Vaugh. 181. Mich. 20 


preſsly fo. 


— 
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(and ͤjuſtice in Oyer and Terminer, or of Gaol Delivery ſimul &ſemel ; Fornone of thoſe 
Controlment of the other. Br. N. C. 5 Mar. 1. pl. 498. Br. Commiſſi ons, pl. 25. cites 
evit was Chief Juſtice and Chancellor together in the time of E. 3. D. 159. pl. 35. 


3 . 
De ſuſtice ol 
(out ts have 


\[arg. 


R. 452. cites 
D.115. ; 
To. 295. 8 P. 


Mar. 


(S) Afgnable. In what Caſes. 

N Kee Cor: tt» 254. ; 

. Hfice of * Truſt cannot be aſſign'd over, unleſs it be granted to have ry th, 

| to him and his Aſjigns. Br. Patents, pl. 66. cites 11 E. 4. 1. 6 
S. P. Br. Grants, pl. 108. cites 21 E. 4. 20. The Office of Chamberlain of the Excheguer is grant - 


Wd to A. and his Aſſigns. A. may aſſign this Office, but not make a Deputy without ſpecial Words to 
able him. Jenk. 141, pl. 89. cites 11 E. 4. 1. By all the Judges in the Exchequer. 


2. The Office of Filacer is an Office of perſonal Truſt, to do the Buſj- Vaugh 18: 
Pes of the Court, and nor aſſignable, nor can Execution be upon it. Per eite, S. C. 


belley, D. 7. b. pl. 10. Paſch. 28 H. 8. Anon. 


7 rr ot being Carver at my Table cannot be aſſign'd. D. 7. b. pl. 10. 
r Shelley. 


4 All Offices 4 Truſt, as Steward, Conſtable, Bedelary, Bailiffwick, 
y occupied, unleſs they be granted to be occu- 


Err. 2. in Caſe of Bedell v. Conſtable, ſays Littleton, S. 379. is ex- 


5. A Man's Bailiff or Receiver, are Offices of perſonal Truſt, and 


; or aſſignable; ſo is the Office of every Servant. Vaugh. 192. ut 


p. 


Mm (T.) Actions. 
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(T.) Afﬀions. Deputy and Principal. I» what Caſe Þ 
Actions lie againſt the Deputy, and in what agatajt ti | 


Principal. 


SP. 7 * I. Servant or Deputy quatenus ſuch, can't be charged for NH. 
. but the Principal only ſhall be charged for it; but for a M:sfee 


Mich. 1 An- ſance an Action will lie againſt a Servant or 


Cale of Lane patch. 13 W. 3. Lane v. Sir Robert Cotton. 


v. Cotton — 


Deputy, but not quarenys, Þ 
nz, 3. R. in Deputy or Servant, but as a Nrong-doer. Per Holt Ch. J. 12 Mod, 487 


As if a Bailiff who has a Warrant from the Sheriff to execute a Writ, ſuffer his Priſoner by Negleg n 


eſcape, the Sheriff ſhall be charged for it, and not the Bailiff; bt if the Bailiff turn the Priſoner }, , 


the Action may be brought againſt the Bailiff himſelf, for then he is a Kind of a Wrong-doer, or RA. 


cuer ; and it will ly againſt any other that will reſcue in like Manner: And for this Diverſity vide 1 1, 
146. Cre. 175, 143. 41 Ed. 3. 12. 1 Rol. 78. which is not well reported, but the Inferen, 


may be well made from it. Per Holt Ch. J. 12 Mod. 488. Paſch. 13 W 3. Lane v. Sir Roben 


Cotton. 


2. The Reaſon why a Principal ſhall anfwer for his Deputy is, becau Þ 
as he as Principal has Power to put him in, ſo he has Power to put hn 
out, without ſhewing any Cauſe, and that tho” he had expreſsly given hin 
an E/tate for Life in the Deputation. Per Holt Ch. J. 12 Mod. 488, «| 


cites Hob. 13. — Mo. 856. — 39 H 6. 34. 


(U) Remedy to recover, or be admitted into Offices, 


Aſife " t. 13 Z. 1. 
ven ot an 

Office by b. 5 
the State Cas in other Caſes) De libero Tenemento. 
becauſe, as 
ſome thought, Office was not accounted Franktenement at Common Law, and by ſome for haſty 3: 
medy. Br. Precipe, pl. 19. cites 10 Aſſ 11. 

This Statute as to the Offices, was but a Declaration of the Common Law, and to remove a Dos 
which then was, and ſo the Words therein ( Jacet de rztero &c.) are to be intended, that Jacet de Ci 
tero Ab/que Difficultate. 8 Rep. 47. b. in Jehu Webb's Caſe. ———And made herein in Affirmance 


IVES Aſſiſe of Novel Diſſeiſin for Bailiwicks and ct 
Offices in Fee, and that in ſuch Cafes the Writ ſhall | 


the Common Law, altho' it mentions Offices in Fee only, yet ſuch as have Offices in Tail, or for Li: 
ſhall have an Aſſiſe; and tho' the Words of the Act are general, yet the Act is to be intended ef O 


of Profit, and not of Offices of Charge, and no Profit. But it extends to Offices in the Admiral Cour. 
Eccleſiaſtical Court, or any other Court here either the Civil or Ecclefiaſtical Law, or any other Lau tis 
the Common Law &c. of England doth rule, as well as to Offices in Temporal Courts, which are govern 
by the Common Law. 2 Inſt. 412. 8 Rep. 47. a. b. cites Abundance of Caſes in Jehu Wet! 
Caſe. 

If a Man be diſſeis'd of the whole Office, he ſhall have an Ae de Officio cum pertinentijs. And albeitis 


Statute ſpeaketh de Officiis, yet if it he be di eit d of Parcel of the Profits, he may have an 4ſiſe d 


Parcel. 2 Inſt. 412. 
The Office muſt be in Certo loco, which is to be ſo underſtood, as tho' the Office be removable, 78 


muſt be in Certo Loco, when the Aſſiſe is brought. 2 Inſt. 412.—8. P. for the Clauſe of (De Proficun" | . 


certo loco capiendo) extends to Eftovers &c. and not to the Clauſe of Offices. 3 Rep. 47. b. in ſex 
Webb's Caſe, cites 4 E. 4. 2. 


2. A Writ of Entry in the Ouibas lies upon Diſæiſin of an Of ; 


F. N. B. 192. (E.) EY 
2. It an Office extends into diverſe Towns, Hundreds or Counties, it 153 


Otfice for which an Aſſiſe lies ot the Profits, by the Stat. Weſt. 2. wi" 


note, If an Office extends into diverſe Vills or Counties &c. an 
lies tor the Profits in ay Vill or Hamlet where the Grantee is ouſted ; 191” 
Profits are Things ſeverable. F. N. B. 119. [416.] 


4 If one be Sheriff or Bailiff of an Hundred, or Manor, for Lite, if hen A | 


oled of the Office, he may have a Writ or Plaint within the Shrieras 


Bail 


3 
7 


— 4-7 771 


[ Officers and] Offices. = 35 


Bailiewick of ſuch County, City, Hundred or Manor, without ſewing in 

S <hich of the Vills, becaule well known. Ibid. 

2; 5. But it it be for the Bedelry of an Howour &c. there he ought to bring 

„bis U all the Vills where the Office extends. Alto in the former Calc, 

* RX che Hundred or County (City) fhall be put in View; fee theſe Books. 16 
=— + -. Ail. 370. 18 E. 2. All. 377. 8 E. 3. 56. F. N. B. 199. (416. ] 

6. It the King grants 6 d. on each Sack of Wal within the County of 
York, the Grantee thall have an Arſe of the Profits in any particular 1 1acc 
«cithia the County where he is diſturbed. F. N. B. 179. [ 416. ] 

7. But it he brings an Aﬀſiſe of the Office, the whole County ſball be put in 
View, as in the principal Caſe [which fee at () pl. 2. Morris v. 
Conisbrook.] was held, ſeeing the Office there extended into diverſe 


+, Counties, (tor 'twas averr'd to be withix the Liberties of London &. 
! theretore the Aſſiſe tor the Office thould be ro % in Confinio Comitat. but 
e. for the Profits it may be brought iz any Place or Fill where the Diſſcjin is. 
aF. N. B. 199. (417.] 


Loben 8. But then how ſhall it be in Caſe the Office extends thronghout England ; 
KT and it ſeems to be moſt reaſonable, that the Office ſhould be ſeverable, 
becauſe it does not charge the Land, but only reſpects the Perſon ; and 


:cauk therefore he may alſo have an Aſſiſe of his Office in whatever Place he is 
t bn 8 giſſciſed ; as ſuppoſe he diſſeiſed him of his Office of Meaſurer in ſuch a 
n hin WR Town &c. ſee there the Caſe of the Uſher of the Exchequer. 22 UH. 6. 
10, 11. Er poſtea partes concordaver. See an Aſſiſe of the Office of Fi- 


lacer, and the Poſt put in View. Dyer 14. Vaux's Caſe ; and it it be 
an Office concerning Land, it ſeems he ought to name the Tenant of the Soil. 


38 E. 1. Aſſ. 285. F. N. B. 179. (K) in the Notes there (a), and in tlie 
new Page 417. 

9. A. and B. being Under-wardens of the Fleet, granted the Office of Clerk 

ces, IR of the Fleet Priſon to F. F. on his Pay ment of goo l. to them, and giving 

& 20001. Bond tor the faithful Diſcharge of his Office. The Under-war- 

1d tir den's Place came afterwards to D. who ſeiſed the Books and Papers of 

ſpa vWF 1. S. relating to the Clerk's Office, and granted it to W. R. Upon a 


Bill by J. S. it was decreed that he be reſtored to the Office, and to have 


5 an Account of the Profits ſince his being turned out; but the Plaintiff's 
1aity & k 


Title (which was controverted by the Defendant's) was not to be better d 
e dy the Decree, nor is he to be reliev'd thereby againſt Damages which W. 
a def R. may recover; and the 20001. Bond to ſtand as a Sccurity to W. R. 
rmance "WR to indemnity him againſt any Damage he hath, or may ſutter, by any 
rel 8 Act of the Plaintift by Reaſon of his faid Office, Fin. R. 5o. Hill. 
4 BER 25 Car. 2. 1673. Meakin v. Wirchcort, Duckentield & al. 
Lau Ree 10. The Marſhal of B. R. having not attended tor 2 Terms, another 
: gore was ſworn into his Place; but (as the Court declared) Without Prejudice 
hu Wenge do his Right to the Office; For that was left to the Law. The new 
2 atbeir Marſhal, to get Poſſeſſion, made a forcible Entry into the Priſon ; and a 


if £0 Motion being made, that the Court, in Regard of the Power they had 
WE ver their Officer, would interpoſe and quiet the Poſſeſſion till the Title 

able, „ be legally ſettled, and the rather, becauſe it would look diſreſpectiul in 
gy” bim to apply to an inferior Juriſdi&ion to have an Inquilition of forcible 
| £1 Entry; and that the Juſtices of the Peace would hardly dare to meddle 
ich it, by Reaſon of its immediate Dependency on this Court. Bur the 

an Of Court taid there could be no Diſreſpect in uſing the Remedy the Law 
sies; that this would be to hold Plea of torcible Entry by Parol, where- 


5, it 5 B. R. has no original Juriſdiftion of forcible Entry, and Currat Lex; 
2. we For it is a Queſtion of Right between two contending Officers. 6 Mod. 
an r. Hill. 2 Anne. B. R. Sutton's Caſe. 
0; re. A. being in Poſſeſſion of the Office of Clerk of the Crown Cc. in According 


= 8. K. by the Death of one former Grantee, and the Surrender of the 3 Saus 
ſe, if other, ſolicited a new Patent, and therein to add the Life of B. to that of . eee 


JETS: | nt : the Surren- 
hrierad seen, and the Patent to be made Tenendum by B. or Deputy, during der wis pre. 
Bailm is Lite atter A's Death ; and takes a Note from B. in the mean Time, pro- vious to A 
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T. 1x into, 
u ( Ln 557 
ment ot the 
( 55 60 © [511 
Page [ it 
ſecs h 


to thc Suren- 
der; : and 
had it for his 
own Lite, 
atid rhe Life 
of the Sur- 
renderor, in 
w hole Stead 
a Grant was 
obtain'd for 


B's Life. 


8. *, CR 
S. Rep, 47. 
ty. in ohn 
ebb's 
* 7 TEE 
ard 127. 
Arg cites 
S. C. and 
{avs that the 
refuſing to 
let this Mat- 
ter be in- 
quir'd of 
was, becauſe 
the Court 
having de- 
termined the 
Matter of 
Fact, this 
was rather a 
Point of 
"Trial than 
a Judgment, 
and there- 
tore ſhall 
now be in- 
quir'd into, 


Officers and] Ofnces. 


ning to execute à Declaration of Truſt, and declaring that tis Name 1 
us*d in Truft for A. his Executors and -ffrgnees, The Patent was after. 
wards had. A. died very much in Debt, and without ever calling on B. 
ior a Declaration of 'Truit. The Maiter ot the Rolls (before whom this 
Caſc was ſirſt heard) thought that B. was intitled to this Once in his own 
Right, and not as a I ruitee, notwirnſtanding ſuch Note; that conlider. 


ing that an Office relating to the Adminiſtration of Juttice, and particy. 


larly this of the Crown Office, highly concerns the Publick as to th 
due Execution thereof; and that ſuch Office is not to be conſidered as the 
private Property of the Perſon enjoying it, independently ot his Skill 
and Integrity in the Diſcharge of his Duty; and therefore ſuch Grant, 
being made upon this Foundation, the Crows ought to be privy to any Truſt 
to te declared by the Grantee, and the Ability and Integrity of ſuch Cefty 
que 'I'ruſt be known and approved: Belides he thought the Note could nor 
be conttru'd as a preſent Declaration of Truit, but reterr'd to a future 
Act. And that the Inſolvency of A. could not affect a Matter of this 
Conſequence, in which the Crown and the Publick muſt be conſidered 
Prior, and preterable to the Caſe of Creditors ; and fo diſmiſs'd the Bil 
brought againſt B. But upon a Re-hearing before the Ld. Chancellor, 
his Lordſhip thought the Note proper tor a preſent Declaration of 'T'ruit; 
and that it ought to be carried into Execution: That all Truſts relate to 
{ome ſuture Act to be done, and this does no more. And ſo reverſe 
the Pecree ; but order'd the Maſter to make B. a liberal Allowance, 
Caſes in Chan. in Lord Talbot's Time. 97. Trin. 9 Geo. 2. Bellamy » 
Burrow. 


(W) Remedy for Recovery of, or to be admitted to O. 
fices. Cont. 


I. N Aſſiſe was brought de libero Tenemento of the Office of Fil: 
cer, and the Plaintiff mage his Title in his Plaint, and alleged ile 

Cuſtom for the Chief Fuſtice to grant, &c. and that B. Ch. F. granted it u 
him when the Office was void; that he was admitted and ſworn, and had 
Hein by taking 3 d. for a Capias in a Plea of Treſpaſs againff C. D. and 
the Place where the Plaintiff ſat upon his Admiſſion to the Office was pu 
in View. But having been admired Filacer, he was put out of his Office 
by the Court for abſenting himſelf, and letting his Office to farm, with- 
out Licence of the Court, and one of the Detendants was put into his 
Place; but no Record made of it, nor was he called to anſwer for hin- 
ſelf; But the Ch. |. diſcharged him Ex aſſenſu ſociorum ſuorum by Paro 
openly in the Court, calling the now Plaintiff to him; and rhis being 
well prov'd, was a good Diſcharge, and no Cauſe of Aſſiſe. D. 114. b. pl 
63. Paſch. 2 and 3 P. & M. Vaux v. Jeitern, Lynton and Keeble. | 
2. An Aſſiſe was brought in Middleſex of che Profits of the Offices 


packing Noolls &c. within the Liberties of London, granted by the King, 


by Norris v. Contsbrook, and *rwas agreed; 1. That the Plaint in a 
Aſſiſe ſhall never abate for Want of Form; and therefore, tho' the Court 
is in an Aſſiſe of Office or Corody, or common Apprender, &c. to . 
the Diſſei/n, and then the Title; yet it he thews rhe Title and then tit 
Diſſeiſin, it ſhall not abate. 9 E. 4. 6. Bur in thoſe Caſes where he mat 
Title in his Plaint, (as regularly he ought to do in an Athſe of Office, 
Corody &c. (Vet ſee Raſt, Entr. 75. Hors de fon Fee, pleaded in Part 01! 
Aſſiſe of Rent. 15 E. 4. 24. or of Land, 40 E. 3. 38.) There he c 
make his Plaint to purſue his Title, as if a Grant be made to have ft“ 
Surveying and Packing of all Cloths which thould go beyond > Þ 
he ought to ſhew that thoſe Cloths of which he was ouſted the Survevi"% 


were Cloths to go beyond Sea. 2. He who makes a Plaint in an Affe d 
Oles 


—— — — ——ů— — — — — — — _ 


ͤ—ü—— —ä—ẽ  —— OE —ä IS A os A — ——ñ 


Officers and] Offices. TY 


— — — 


* 

2 Office, need not be .o preciſe in ſetting out his Title, as it he was to ſue agatn/l 
bre Ame #y Petition ; For one need not make ſo exact a 'I itle againit Per- 

- WS rors o1 Profits, as againſt a Tenanty and therctore he need u [Lew who 

. rad the Office before, or that it was an ancient Office. 9 E. 4. 11. And yet 

5 it it was not an ancient Office, it ought to be created and granted by the 

n RS Word Conſtitu mus &c. 8 E. 4. 6. F. N. B. 179. (K) in the Notes 

:- = chere, (a) in rhe new, Page 416. 

- z. If one makes a Plaint of an Office, he need not fhew that it is an O- * Rep 47. 
he free of Profit, or that Fees Felong thereto, 8 E. 4. 22. and yet“ it it be only 4 1 ſehu 
he an Office ot Charge, an Aſſiſe does not lie thereof, 27 H. 8. 38. bur it he "A ee 


be ouſted by a Pernor, he has his Remedy by ſeme original Writ, ac- ;- He. ;2 
cording to his Caſe ; and fo tis in Cafe of a Corody, F. N B. 179. (C) «« 31. Eu. 
in the Notes there, (a) and new Page _ cites 1) E. 2. Nuper obiit 12. Lit. All. 


in the Caſe of Conſt. 27 H. 8. 12. 4 E. 3. Briet 736, 793, 794. op ve Rem 
2 It 412. 


cites the ſame Caſes. A. brought Aſſiſe of the Office of Maſter of the Tennis Plaies of the Kin” in 

Weſtminſter &c. Exception was taken to the Plaint, becauſe it 15 that the Office aforeſaid is an an- 

tient Office in Weſtwinſter aforeſaid ; and that the King by his Letters Patents granted & c. but did 

8 nt ſbew that any Prefit beleng'd tc tle ſaid Office; ard that a Man ſhall not maintain an Aſhe of Othce 

| without Profit, accordirg to 27. H. 8. 12. But reſolv'd that the Plaint was good enough ; For true it 

is, that of ar ( ifice of Charge ro Aſſiſe lies, as is held in 30 Al 4 SE. 4. 22. and 27 II S. 12. and 
that 30 Aſſ. 4 was Aſſiſe brought of the Office of Nleſſor of the Manor of D. Cum Pertirentiis - ard 
there Shard took a Diverſity between an ancient Othce and a vert Cfice ; For in an Aſliſe of a very Office 
the Plaintiff onght to ſhew what Fee or Profit is granted for the F Veri thereof; becauſe it ct have 

Fee or Profit appurtenan thereto, as an antient Office may. And the Plaintiit had Judgment. 8 Rep. 45. 

W b. 49. a. b. 50 Mich. 6. Jac. C B. Jehu Webb's Cafe. 

V. | a . - 

: 4. It he be ouſted of the Office, then the Aſſiſe ſhall be brought of the S. P. 8 Rep. 
8 Office, cum Pertinentits; For if his Plaine be * of the e, and ot the 5” 5 3 
Inis thereot, he makes his Claim of one Thing twice, ard therefore his \"_, S Ren 

2 BS Plaint ſhall abate, 8 E. 4. 22. agreed; and ſo is 30 Af. 4. for the OE 4%. b in ſelu 

0 ſice of + Metor. 2. It one be oufted of Parcel of the Profits of his Office, this Webb's 

O- my be alledged to be an Onfter of the whole Ojrice, it the Party will, 5 E. Cass, cres 


4. 8. per Cur. Bur it he will, he may make his Plaint only ct the Fro- 3 
its of his Oifice, and if he be ouſted of Parcel ot the Profits, he may ton; ard that 


" Fils eve an Aſſiſe of thoſe Profits + So * it one has a Corody de Pane & Servi- in ſuch Cale 
red the a, it he beouſted of only Part of the Bread &c. he ſhall have an Athſe the Writ 

{ it © pt che whole Quantity, of Bread for the Neceſhty, but he need not bring r wh 
„hn Allie of his Corody. 22 H. 6. 10. 3 E. 3 Aſſ. 175. 13 E. 3. Plaint 23. . 
). and e Aff. 22. 30 Aff. 4. And ſo note a Diverſity between a Thing ſeverable and the Office, 
as fit ntire, F. N. B. 179. (K) in the Notes there (a) and in the new Page 416 - UK 2 og 
; Offic cel thereof, ſhall be recovered : And ſays that with this accords 8 H. 4 22 b where in Aſliſe 
with- av Othce in C. B. he made his P/aint of the Office, and Fre, and I opes, and Cimmiadities ; and FExcey- 
nto fs n being taken becauſe it was demarding the ſame Thing twice, the Plaintift ſaid he had amended his 
Ir him. | laint ; “or It is no other but of he Office of Cum Pertiner tiis; ard tho' Pigot ſaid that then the Plaint is 
- Parol, 6 you ; becauſe a Man ſhall not maintain Aſſiſe of an Office without Profit; yet the Court as to this 
Ear We'd the Plaint good. And with this accords 5 E.4 3. 22H. 6 9.b 9 E. 4 6. a bi The Year-Book 
s being RA (Mefior.) As to his Office, fee Fleta 172. Nb. 2 cap. 84. - + Ard if he be diſſeiſed of all the Bread, he 


4. b. pl Pall not plead of the Ale; and if he does, his Plaint ſhall abate. 8 Rep. 49. b. 50 a. cites 3 E. 3. 


lſe 175, by Scroope. 


Office By 

e King, 9 8 

ut in un : 

e Coutk (X) Pleadings. See (O. z) 
es 2 

wo e Kn demanded by Office of Parkerſhip granted to him for Life 

be ne che Defendant ſaid that the Office was granted to the Plaintiff 

© Office, lupra, and that ſuch Office had been time out of Mind; and that the 

part ou Fad the keeping of the Deer and the Nic for the fame Time, and t hat 

„ ouelbt u 1e 24 Day of Fuly till the 14th Day of the ſame Month, 22 Savages 

have I A killed by Perſons unknown, in Negligence of the Plaintiff, Arderne 


ond $f that more is in the Plea than need to be, viz. That the Keepers had the 
arveving e the Deer and the Wood in Park. For this is intended in the Law; 
\ Ailſe A eld that Neglexit Cuſtodire is no good Iſſue; for Neglexit is a De- 

OM N n nial, 
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nial. Young, he did not keep the Park for 12 Days ut ſupra. Per Danby, this 

is the better Pleading. Br. Forfeiture de terres. pl. 54. cites 5 E. 4. 26. 
Where one 2. When one preſcribes to have an Office, and the Profits thereof, he 
claim'd the ought to ſbew it to be an ancient Office, Cro. J. 605. Mich. 18 Jac. 
Qfice of 4 B. R. in Caſe of Dawney v. Dee. 


Surveyor by 
Grant from ? 
the Predeceſſor Biſhop in Fee, and averred that the ſame was Antiqum Officium, it was held naught, 
hecauſe he claim'd the Office it ſelf by Preſcription : So if one be impleaded in a Quo Warrant to; 
the Park it ſelf, it is no Plea to ſay that it was Antiquus Parcus, but he muſt plead a Preſcription fa 
the Park. nt where anther Thing is claim'd as Incident to the ſame, it is otherwiſe ; As where A Keeper 
claims Profit of a Park by * he alleges not a Preſcription in the Park, but Antiquus Parcy; 
generally. Hob. 44. in Caſe of Cowper v. Andrews. 10 Rep. 59. b. Trin. 11 Jac. The Biſhop of 
Salisbury's Caſe. 


For more of Officers and Offices in general, See Actions. Alſiſe. Stet 
| aͤrds, and other proper Titles. 


One Entire Conveyance. 


—_ 


(A) What is ; tho done at ſeveral Times, or conſiſting 
of ſeveral Parts. 


1' JF F a Man has a Manor to which an Advowfon is appendant, and he 
makes Feoffment of an Acre, and afterwards in the ſame Deed grant 
the Advewſon, this makes the Ad vowſon in groſs ; otherwiſe it would 
be it the Feoffinent was made of the entire Manor. Per Shelly, J. D. 48. 

b. pl. 3. Paſch. 33 H. 8. Anon. 
Mo. 667.5. 2. One Note of 4o/. by which A. acknowledges to have received ſo 
* 2 l much of B. to the Uſe of C. and D. and to repay &c. is as ſeveral Bills to 
fizm'd in Er- C. and D. in one Deed, and as divided Debts, and they may ue ſevetall 
ror.— There for 20 l. Cro. E. 729. Mich. 41 and 42 Eliz. C. B. Shaw v. Sherwood, 

may be ſeve- als. Norwood. 


veral Dee 


contained in one Piece of Parchment. Arg. Cart. 143. cites Matthewſon's Caſe. 


3. The Condition of a Bond and the Bond, are but one Deed, and the 
Date of the one is the Date of the other. Cro. E. 132. Mich. 41 and 42 
Eliz. Forth v. Harriſon. 
Ow. 126. 4. Fine ſur n br &c. come ceo &c. the Conuſee renders to an- 
S. C. other in Tail, reſerving Rent, and by the fame Fine grants quod 
Tenementa Prædicta integre Remanebunt to the Conuſor and his Heirs; 
reſolved that tis a Reverſion; For being one Fine it enures as if it had 
been at ſeveral Times, and ſhall be intended as rendring the Tail at one 
Time, and the Reverſion at another Time; and ſo is the uſual Courſe! 
Fines, and fo it has been always expounded : But tis not fo in grants by 
Doo. Cro. E. 792. Mich 42 and 43 Eliz. C. B. White v. Weſt, aliss 
riſh. | 
S. C. cited 5. Bargain and Sale, Recovery and Fine, tho* made at ſeveral Times, ye. 
9 _ 206: they all, by the mutual Agreement of the Parties, make but one Ailurance 
— 1m of one and the ſame Manor, according to one and the ſame original Bu- 
Caſe. gain and Contract; and therefore, every one of them tending to per! 
2 Roll. R. the ſame Bargain, none of them ſhall deſtroy any Part of it, or tubv*! 
245: Le? the true Intention of the Parties in any thing, but ſhall be taken as one 
Curſon v. Aſſurance, made at one and the ſame Time. 2 Rep. 75. Hill 43 Ell 
Farmer and C. B. Lord Cromwell's Caſe. 


Ferrers. — | 


Cro' ] 643. S. C.—S. C. cited 2 Mod. 234. 23) — Mo. 616. Bullock v. Thorne and Standen. — a 


— T, aw AE 


One Intire Conveyance. I 3 9 


Noe OTE * 0 5 . 
18. Bridges's Caſe.— Per Trevor wn "4 . 11 Mod. 184. in delivering the Judgment of the Court, in 
Caſe of Abbot v. Burton. G. Equ. R. 1) Paſch. 8 Annæ. Lord Atham v. Lord Angleicy. 


6. A. made a Feoffment to B and C. on Condition to infei F. S. the 
Deeds were all ready to be deliver d at the ſame Time ; but it happened that 
B. and C. delivered their Deed firft to J. S. beſore A. had delivered his to 
B. and C. and in B. and C's Deed was a Letter of Attorney to one to make 
Livery. A. delivered his Deed, and aſterwards Livery was made by 
Virtue of the Letter of Attorney. Ad judg'd, that the Livery was void, 
becauſe B. and C. had then nothing to paſs. cited 2 Bulſ. 304. Hill. 12 Jac. 
per Coke Ch. J. as Ld. Dacre's Caſe. 

A Deed declaring the Uſes of a Fine, which was then covenanted to S. P. agreed 
he levied, and the Fine tho levied ſeveral Years after are but one Aſſurance; the Deed and 
Per Croke and Montague; For the Execution of all Things executory e 
reſpect the Original Act, and ſhall have Relation thereunto, and all make fe 1 
but one Act, tho? done at different Times. Cro. J. 5 10. 512. Mich. 16 Jac. and concern- 


B. R. Havergill v. Ha re. ing the fhme 
nds. 4 
Mod. 265. Paſch. 6 W. & M. B. R. in Caſe of Jones v. Morley. 


8. If a Proviſo be put in after the In cujus Rei Teftimonium, and ſub- 
{cribed to the Deed before the ſealing of it, this is then Part of the Deed ; 
If it be after the ſealing, yet it may be as a Condition annexed to the 
Deed; per Doderidge J. 3 Bull. 302. Mich. 1 Car. B. R. Thompſon v. 
Butler. 

9. Three ſeveral Leaſes by a Copyholder in Fee to another for one Year 
each, but two Days to intervene between the Determination of the firſt, 
and the Commencement of the ſecond, and ſo between the ſecond and 
the third, being all made at one Time, ſhall be intended one intire Con- 
tract. Arg. and ſeems admitted. Cro. C. 234. Mich. 7 Car. B. R. in Caſe 
of Matthews v. W hetton. | 

10. A Feoffment firſt, and afterwards a Fine by 'Tenant in Tail make Fire ard 
but one Aſſurance, and does not operate by way of Releaſe or Confirma- A 1 pes 
tion only. Cro. C. 32 1. Mich. 9 Car. B. R. King v. Edwards. ö 

i th * p 

ſeveral Times, yet are but one Conveyance. 2 Lev. 54. Trin. 24 Car. 2. B. R. Whaley v. * 
Mod. 252. Trin. 29 Car. 2. C. B. in Cale of Addiſon v. Otway. D. 157. Putnam v. Duncomb. 


11. Surrender and Admittance to a Copy hold ſhall be accounted one in- 
tire Act, contrary to other Learnings. Arg. Sti. 146. Mich. 24 Car. in 
Caſe of Barker v. Denham. | 
12. A Deed and a Will conſtrued and decreed to be as one intire Pro- Decreed that 
viſion, and Limitation, how Portions ſhall be raiſed, and at what Time *,P<<4 and 


WI c 
paid. 2 Chan. Rep. 1. 20 Car. 2. Every v. Gold. burone Will 


Per ]Jeftrics 


C. 2 Ch. R. 296. 36 Car. 2. Woodhall v. Benſon. 


13. Tho' the Limitations of the Truſt of an Inheritance and of a Term 
are by ſeveral Clauſes in the Deed, yet all muſt be taken as one intire Con- 
veyance; per Cur, Vent. 195. Paſch. 24 Car. 2. B. R. Sir Ralph Bo- 
vey's Caſe. 

Fi Hale ſaid, that in 1646. a Leaſe for Years was aſſigned, and the ; Bulf 256. 
Truft of it entail d, and two Days after the Truſt of the Inheritance entaiPd per Mount- 
in the ſame Manner; and it was held by the beſt Counſel then in Eng- Bue Ch. J. 
land, that tho this was done by ſeveral Deeds, and at ſeveral Times, yer 
eng in Purſuance of one Agreement, all this was to be taken as one in- 
fire Act according to the Caſe of 1) Jac. where a Fine was levied to the 

lee for Years, with Intent that he ſhould ſuffer a Recovery, which 
Was had the Term following, and reſolved that this 'Term was nor 
drowned. Vent. 195. in Caſe of Sir Ralph Bovey. 


15. A 
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— — — 3 
ce Chan, 15. A Deed of Truft, a Frinture Deed, and Articles, being all of the , | 
ave © 1 - by . 4 © ” * 
cen ill. T1, were intended to be executed at the ſame Time, aud to be all 1 
& 14 Car. 7 z val ; Lite 


cet One intire Agreement; and therefore a Recital in the Joiuture Deed, th., 
ring v. it was in Conſideration of Marriage, and ot 4000/7. paid or ſecured to, 
Mikuritaft, paid, as the Portion &c. could not be underitood as any politive Agr. 
rent v5 ment for goool. the aid Articles containing a Covenant tor Payment of 
5 be 2500 J. Part of the 400, (the other 1500 J. being actually paid) and th 
elle, that the fame thould be paid to the Husoand (the Flaintiff) or his Afſis;: 
two Deeds within tix Months next alter ſuch Purchaſe, and Settlement as made ther 
8 kae in was agreed, and which was to be within tour Years after; But tte oven 
ttb tene Wite dying within one Month atter the Marriage, and the Husband ex. 
Tine, ard hibiting his Bill tor the remaining 2500/. the Ld Chancellor, aſſiſted 5 
touching the Rainstord J. diſmiued the fame ; For the ſaid Recital, as to the 40,4; Nis 
fame Thing Cont.deration, muſt be expounded by the Articles, to which ir does in; 


are to be | {es tp - N 
CELL I al Manner reter, and conſequently the Husband not intitled to the ſaid 2500], 


SZ $3 — — -N 


Aſſurance. Fin. Rep. 98. tO 102. Hill. 25 Car. 2. Cheek 3 Ld Lifle and Harvey, Eire 

« Hog $6: bs- 5 16. A Cuadition or Power may be annexed to an Eſtate by a d:/t1ntF Das ort 

T.ord Cram. from that which conveys the Eſtate, but not unleſs both are ſealed ad it 

well's Caſe. delivered at the fame Time, and ſo they are bur as one Deed. Arg. Vent. Bur 
259. Hill. 27 & 28 Car. 2. B. R. in the Earl ot Leiceſter's Caſe. 

2 Lev. 149. 17. A Power was reſerved to revoke by Indenture ſubſcribed and («11 F 

1 with his Hand and Seal, and witneſled by three Witneſles. He cove. 


Wigſon v. Pants by a Deed ſealed and ſubſcribed as aforeſaid, to levy a Fine to other 
Garret. Uſes, and alter the Covenant a Fine was levied accordingly ; Tho' it wi 
But had the inliſted that the Deed was made in one Tear, and the Fine levy'd in alicther, 
1 « yer per tor. Cur. rhe Deed and Fine taken together were reſolved to be 4 
which de- good Execution of Power. Vent. 278. Earl of Leiceſter's Caſe. 


clared the 
Uſes, the Fine had extinguiſhed the Power, and the Deed had come too late. Adjudged by three |, 


againſt ove, Vent. 368 371. Herring v. Brown--——Cunb. 11. S. C.--—But adjudged codtra by fir 
J. and that ludgmerr reverſed; Fecauſe the Cognizor from whom the Eitate firſt moved was more than 


an ordinary Tenant for Life, and had an Authority veſted with an ſutereſt, and his Conveyance was vo- 
luntary, and Deeds are to be governed by Intention of Parties. Carth. 23. S. C. The Deed that 
comes after ſhall be coupled with it, and be acconnted but one Act. Mich. 1691. Arg. Ch. Prec. za 
cites it as adjudged. Parl. Cafes 143. S. C. cited in Caſe of Morley v. Jones. Per Hale Ch. 
J. Vent. 295. in the Earl of Leiceſter's Caſe. 


a(jedof Uſes 18. A Fine and Recovery and Deed to lead the Uſes are but one Convey- 
and a Fine ance; per Holt Ch. J. 2 Chan Rep. 434. in Caſe of Ld Montague v. Ld Bath. 


by an Int ant 
make but one Aſſurance; per Scroggs. Mod. 252. Trin 29 Car 2. in Caſe of Addiſon v Otway— 
For otherwiſe he might avoid it as he may a Deed by Infancy. 2 Mod. 238. in Marg. of S. C. = 


19. Leaſe and Releaſe are but in Nature of one Deed ; Per North Ch. 
. 2 Mod. 252. in Caſe of Barker v. Keat ———The Releaſe does no: 
merge but enlarges the Intereſt granted by the Leaſe. Arg Farr. 74. in WR” 
Caſe of Shortridge v. Lamplugh. | 
Fut where 20. Where an A is wholly imperfef of it ſelf, but is to receive its Per- 
the firſt de fett ion {rout a ſubſequent Act, there of Neceſſity they muſt be taken as one 
het « prong intire Conveyance ; as a Covenant to ſuffer a Re-conveyance, or levy 1 
y to ; 2 2 . K 2 1 
GanEſtate, Fine; when it 18 done it is but one Conveyance, fo is a Covenant for fir- 
the Law will ther Aſſurance, and Aſſurance after made. And there is no Incongruity, 
not coy vos that an impertect Thing ſhould wait for its Perfection from a fublequen: 
3 n for not hing paſſes in the mean Time ; and ſo is Sepmor's Cale 12 
collateral Rep. Skin. 186. Trin. 36 Car. 2. C. B. Herring v. Brown. 
hou ew ſtronger ; as in Deymor's Caſe likewiſe. Skin. 186. Herring v. Brown. 
21. Demiſe and Re-demiſe are but one Conveyance in the Law. Arg 
N. Ch. R. 169. Mich. 1690. in Caſe of Baden v. the Earl of Pembroke. 
22. A Statute and a Mortgage were enter'd into for ſecuring Pay mect 
of Legacies ng on Lands, to be ſettled by Marriage Articles &c: 
but it was indor/ed on the Mortgage, that the ſame was to be void unle(s the 
Wite's Eftate (who was then an Infant) was ſettled on the — 10 
ile 


„ 
— 


— A820 


Gppreſſion. 


= c was held that the Indorſement on the Mortgage was ſufficient to 
3 the Statute and Articles alſo, all being executed at one and the 
ue Time, having the ſame Witneſſes, and being Part of the ſame Agree- 
a and all to be look'd upon as but one Conveyance. 2 Vern. 457. Hill. 
al Laurence v. Blatchford. : 

Lad A Bond was enter'd into by A. to B. for his Son's Fidelity, as an 
ice: and a Covenant from B. to A. that the Son thould account 
. bly, Per Ld. Wright this ought to be taken as one Agreement. 2 
enn. 519. Mich. 1705. Mountague Executor of Ewer v. Tidcombe and 
3 and Recovery to the Uſe of himſelf for Life, Remainder to 
U 1. 2, &c. Sons in Tail, Remainder to the right Heirs of the Feoff- 
: The Lands deſcended a parte Materna. * he Fine and Recovery are to 
* taken as one entire Conveyance, conſiſting of theſe ſeveral Parts, and 
Uirected as to the Uſe of them by the ſame Covenants, and the Heir a 
arte Materna ſhall, on the Deceaſe of Conuſor without Iſſue, have the 
Flute, being che ancient Uſe. 2 Salk. 590. Trin. ) Ann. C. B. Abbot v. 


Burton. 


For more of One Intire Conveyance in General See power (O) pl. 2. 
and other proper Titles. 


Oppreſſion. 


8 ah 1 Ty 


* 


) at is. How it muſt be ſet forth, and in what 
| Caſes relieved. 
ey | . IT was agreed by the Ld. Keeper Coventry and the whole Court, 
ath. E that it a Man did exhibit a Bi againſt another for Oppreſſion, 
— nd eth in this Bill, That the Defendant did oppreſs A. B. and C. particu- 
h, and an hundred Men generally; that the Plaintiff by his Witneſſes 
Ch, % prove that the Defendant hath oppreſſed A. B. and C. particularly, and 
not all not be allowed to proceed againſt the Defendant, upon the Oppreſ- 
„ in a of the others laid generally, before his particular Oppreſſion of A. B. 


. be provid. Bur 1 the Charge laid be general and not particular, as 
che Plaintiff in his Bill ſaith, that the Defendant hath oppreſſed an 
Nundred Men generally, there he may proceed and examine the Oppreſſion 
Wt any of them. Godb 438. pl. 583. Mich. 4 Car. in the Star-Chamber. 
loyd and Sir Tho. Cannon's Cale. 

2. Allo in every Oppreſſiun there ought to be a Threatning of the Party; 
Tor the voluntary Payment of a greater Sum where a Leſſer is due, can- 
be faid Extortion. And afterwards the Bill was diſiniſs'd for want 
BW Proofs ex Parte Querentis. Ibid. 

. Colts were taxed at Law, upon a Judgment to 15/7. but a Rule was 
e upon Morion, that if Defendant paid the Colts raxed, no Execution 
ald go out; but becauſe the Cots were not ſpeedily paid the Plaintiff at 
took out a Fi. Fa. and levied at one Time 23 J. and afterwards 


men: I, 
Kc. , <xhiibired hisBill ro be relieved ; and the Court decreed the Defend- 
; che r epay whatever he had levied upon the Plaintiff more than the 15/. 


Oo tor 


W/- more, which being Oppreſſion, the Deſendant at Law, but Plaintiff 


7 
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I 42 Other Action pending. 


for the Coſts taxed by the Secondary, and that the Maſter tax che Pla. 
tilf's Colts to be paid by the Deſendant. Fin. Rep. 87. Hill. 25 C; , 
Sowron v. Spry. 


For more of Oppreſſion in 3 See Ertortion, and other pr, 
itles. 5 


Other Action pending. 


(A) / Jat ſhall be ſaid other Action pending, 


1. IN Attaint the Tenant pleaded, That her Baron, Party to the Hi, 
died 27 September, Judgment of the Writ, the Plaintiff ſaid thy 
he was alive, and they had Day Craſtin Purific” and at the Day the Þl;jz 
tiff confeſſed that the Baron was dead, by which the Writ abated, ud 
meſne between the Day of the Death of the Baron and Craſtia” Puri f, 
Plaintiff brought other Attaint againſt this Fems ſole, and the pleaded thy 
it was purchaſed, pending the firſt Writ, and becauſe the Fadomer # 
the Abatement of the firſt Writ, has Relation to the Day of the Death, ther. 
tore the 2d Writ is good, which was purchaſed before the Judgment; Ha 

the fir/t was abated in Law before. Br. Relation, pl. 9. cites 12 E. 3. 16 
* I: mould 2. Præcipe quod reddar ; at Niſi Prius, the“ Defendant was u 
vel Plaintiff.) and purchaſed a new Writ bearing Teſte meſue between the Day 6 \\j 
— Br. jours. Prius and the Day in Bank, and this was purchaſed pending the firſt u, 
pl . and therefore was abated, notwithſtanding the 7Zudgmenz given at the |): 
Niſt Prius, in Bank, For it ſhall not have Relation to the Nis Prius. Nota. Br. Bra, 

| 5. cites pl. 44. cites 40 E. 3. 38. | 

SC 3. Formedon againſt Baron and Feme and two others who pleaded to |: 
Writ, that the Demandant at another Time brought Scire Facias againſt i! 
Feme and the 2 when the Feme was Sole, and ſo this Writ purchaled pent- 
ing the other, Judgment of the Writ; and becauſe by the taking ot ti 
Baron by the Tenant, the firſt Writ was not abated any more than 9 
Feoffment made by the Tenant to another pending the Writ, theretar 
the [| ſecond] Writ was abated by Award, notwithſtanding that the Bara 
was not Party to the firſt Writ. Quod Nota per Judicium. Br. Briet, 1. 
45. cites 40 E. 3. 44. | 
4. A Man may have two Writs of Treſpaſs pending together. Can 
Debt aud Precipe quod reddat. For one may do divers Treſpaſſes in 0: 
Day; Bur in Action for Debt or Land it appears to be one and the fan: 
Thing upon the Averment &c. Br. Brief, pl. 17. cites 9 H. 6. 50. 
5. Formedon of Land; the Tenant ſaid, that the Demandant had b 
Formedon of 101. Rent, which is iſſuing out of the 2 Land, Judgni! 
of the Writ; and a good Plea, per Brian Juſtice ; For he cannot have tt 
Land and Rent alſo out of it; by which the Demandant ſaid, that t 
Rent was iſſuing out of other Land &c. Br. Brief, pl. 311. cits 


:ü | 

6. In Caſe the Plaintiff declar'd, that whereas 16 December, at! 
Requeſt of rhe Deſendant he deliver d to the Defendant 100 J. to the L. 
the Defendant's Father, the Detendant promis'd to repay it at or bei 
(rt Day of May next enſuing. The Defendant pleaded in Bar, That Pl 
tit” had brought Account againſs Defendant for the ſame Money, and cu 
of Money baifd io December, to which Defendant tender'd his Lau, 2. 
Detendant averr'd that it was brought for the ſame Money and pra“ 


Judgment, and adjudged no Plea in Ear. And in Error brought * 
| oo 


=” ts. A. * 


ET ; 
Other Action pending. 14.3 


Popham was at firſt againſt the Judgment, but afterwards rhe | udgment 
was affirmed, becauſe Damages are recoverable in Caſe, but not in Account; 
And Popham mutata Opinione agreed to the Judgment. Mo. 458. Mich. 
38 & 39 in C. B. and Paſch. 39 Eliz. B. R. Bankby v. Foſter. 

7. A. leaſed to B. for 21 Tears, and atterwards Jeaſed the ſame to B. for Nox. 151 

Life, ty the Words Dea, Conceſſi, Dimiſi & ad Firmam tradidi. B. enter'd, S. C. 
and C. ouſted him. B. brought Warrantia Chartæ in C. B. and atterwards 
(the Action in C. B. yet pending) he brought an Action of Covenant in B. 
R. The Defendant pleaded this and the Plaintiff demurr'd and had 
udgment; For theſe Actions are of ſeveral Natures. The firſt is Ren! 
and thall bind the Land which the Lettor had at the Time ot the judg— 
the other is Perſonal, and in that he thall have only Damages. Yelv. 139. 
Mich. 6 Jac. B. R. Pincombe v. Rudge. 
8. If in Action ſur Cafe, the Plaintiff Jays two Confiderations where there 
is but one, or Vice verſa, and it is found againſt him he can't be barr'd in 
a new Action. Roll R. 39z. Trin. 14 Jac. B. R. per Coke and Doder- 
idge, in Caſe of Paine v. Sell. 

9. Two Actions were brought at the ſame Time for Shewage. In one 
the Plaintiff preſcrib d for 2d. per 100 to be paid per Alienigenas; and in the 
other the Preſcription was laid tor Payment ot the ſame Duty tam per 
Indigenas quam per Alienigenas, and the Defendant averr'd that both were 
for ib ſame Duty, and 1o pleaded the one in Abatement of the other mu- 
tually; and fo they were both abated. Freem. R. 40 1. Trin. 1675. The 
Mayor and Commonalty of London v. B. 


Femme 


0 (B) Pleadings of other Action pending of a ſuperionr 


Nature. 


Precipe quod reddat ad terminum qui preteriit in C. B. of the ſame 


I, I Aſjiſe it was agreed that it is a good Plea that the Plaintiff has 
Land pending againſt the fame 'Tenant, tu which he has appeared, Judgment 


| th of the Writ ; by which the Plaintiff ſaid, that he who pleads it is not Ten- ; 
end: ant, but ancther named in the Writ ; upon which they were ar Iſſue; and bo 
tf the ſo fee it is a good Plea in one Court, that a Writ of a hig her Nature is pend- * 
n by ing of it berween them in another Court; and he did not ſhew the Record of y 
refor it, and yet admitted for a good Plea. Br. Brief, pl. 282. cites 23 Afll 14, 
Bar 2. In A//jſe it was admitted for a good Plea, that the Plaintiff in the * 
f, fl Aſſiſe has Writ of Entry ia the Peſt againſt the Tenant of the ſame Tene- * 
| ments, in Which he had the Vicw ; Judgment of this Writ of a baſer Nature | 
trad peaging the other of a higher Nature. Br. Brief, pl. 29g. cites 29 
in ode All. 66. 


3 Writ of Entry in Nature of Afiſe; the Tenant demanded Judgment of 8 P. ibid. 
the Writ, becaule this Writ is purchas'd pending an Aſiſe of Novel Diſ- pl 172. Cites 
rond ſeifia of the ſame Land; It was held that where the ſecond Writ is of a . 
gen more highNature than the fir/t is, there the firſt Writ ſhall abate, by the beſt 

ve te Opinion there: And per Cotteſmore, Writ of Entry in Nature of Aſſiſe, 

ut tif is more high than Aſſiſe; tor Releaſe of Actions perſonal is a good Bar in 

cites Mie; and Aſſiſe lies againſt Diſſeiſor and Tenant, and Writ of Entry in 


Dature of Aſſiſe lies againſt the Tenant of the Franktenement only. Br. 


2 LOAD EASRISTE YN 9D ns LES ES ILSS All ddd ts 


at i! Brief, pl. 17. cites 9 H. 6. 50. 

Les + In Formedon the Parties were at Iſſue ; the Tenant ſaid that after the laſt 
fore i "Zinuance, the Demamdant has bro ht againſt him Writ of Entry inNature of 
Pla e of the ſame Land, to which Mit the Tenant is efſoira'd ; and demanded 
Counts judgment of this Writ of Formedon : And per Newton & Fulth. Becauſe 
, „de Formedon is more high, therefore it is the better Plea, to abate the Writ 
pri ot 


— ——— - — oh 9 - © * . 


144 ther Action pending. 


ot Entry, to ſay that the Demandant has Formedea pending &c. by which 
the Tenant waived this Plea, Br. Brief, pl. 189. cites 22 H. 6. 35. 


— 


C/ Pleadings of other Actions pending in another Court, 


1. IN Aſſiſe, the Tenant ſaid that after the laſt Continuance the Plaintiſ 

had brought Writ of Right againſt him of the ſame Land in the Count 
of the Lord, to which he has appeared ; this is a good Plea to the Writ of 
Aſſiſe, per Birton, which Hill Juſtice denied, unleſs the Miſe be join 
there, And ſo ſee that by another Writ brought in another Court, that Writ 
ſhall ceaſe. Br. Brief, pl. 150. cites 21 E. 3. 25. 

2. In Aſſiſe, the Tenant ſaid that the Plaintiff at another Time brought 
Alſiſe againſt him in the King's Bench, which was adjourn'd till now ; and 
this Writ is purchas'd pending the other, Judgment of the Writ ; the 
Plaintiff ſaid that the King's Bench was removed into another County, and (; 
this Ajjiſe diſcontinued ; and yer becauſe he conteſs'd that this Aifiſe was 
brought pending the other, the Writ was abated. Br. Brief, pl. 284 
cites 25 All. 5. 

S. P. per 3. In Treſpaſs in B. R. of Beaſts taken it is a good Plea that the Plain- 
N K 2 tiff has * Replevin pending of the ſame taking in C. B. to which he has ap- 
1 18. Cite peared; judgment of the Writ ; quod nota: And fo ſee that a Man may 
2z H. 6. 15. plead to the Writ in one Court by Record pending in another Court; 
So, that and ſo fee that in Debt in the one Court, it is a good Plea that he has the 
Y 2 like Action pending in another Court of the ſame Debt, to which the 
pending of the Plaintiſf has appear d. Br. Brief, pl. 304. cites 40 Aff. 32. 
ame Gocas, 

— — affirm Property in the Plaintiff ; contrary of Writ of Treſpaſs; Per Newton Ch. J. note the 
Diverſity. Br. ibid. 


Br. Dette, 4. Debt upon a Bond of 201. in Banco, the Defendant ſaid that he has 
- ere another Action of the ſame Debt pending yet in the Exchequer by Bill, Judg- 
Upon an In- ment ot the Writ ; and a good Plea ; per Mombray and Finched clearly, 


debitatus, the Th O it be in another Court. Br. Brief, pl. 65. cites 43 E. 3. 27. 
Defendant 

pleads in Abatement another Action depending for the fame Matter in the Exchequer, and doth not fay, 
that the Plaintitt has declared thereupon ; this is naught ; becauſe it can't be traverſed, <hether it be for tit 
{ame Matter or no. L. P. R. 7. cites M. ) W. B. R. and Sparric's Caſe. 5 Rep. 61. 


; 5. Delt upon an Obligation ia Bank; the Defendant pleaded to the 
S. C.cited 5 Writ that ſuch another Plaint is brought againſt kim in London upon tht 
Rep. 62. in ſame Obligation upon which they are at Iſſue, which is yet pending; Judg: 


8 ment &c. Thirn rul'd the Defendant to anſwer. Br. Brief, pl. 107 


To an Ac- Cites 7 H. 4 8. 


tion of Trc- ; ; | 
Keg or Debt on Bond, "tis a good Plea to ſay there is another Action depending in the Courts as es. 


minſter for the ſame Matter: But that there is an Action in an Inferior Court, is not good, wnleſs Judt. 
went be viven. So in an Action of Treſpaſs, after the Plainriff has declared tis a good Plea. R. S L 
cites 5 Co 62.—lIndeb. 4ſumpſit for Horſe-meat, Defendant pleaded an Action pending in the Sheri? 
Lonuon's Court for the ſame Cauſe ; and held no Plea, becauſe an Action pending in an Inferiour Court b 
Bar to an Action in a Superiour Court for the ſame Cauſe. 12 Mod. 2 4% Mich. 10 W. 3. Brinsby v. Cod 


S. P. Br 6. Debt upon a Bond in Banco, and counted that it was made in Lt 
Eitoppe!, I don; Paſton pray'd Judgment of the Wrir, tor he has a Plaint upon ci 
3 * 30. lame Bond yer pending in N. by which be ſuppoſes the Bond to be made in 
Et non allocatur; tor it is out of the Caſe ot two Actions pending togetle, 
for it ought to be in one and the ſame Court ; and it is no Eitoppel tor , 

ot her Action is only Suppoſal. Br. Briet, pl. 8. cites 3 H. 6. 15 a 

P. ibid 7. In Aſſiſe, it the Tenant pleads that Plaintiff has Writ of a higher M 
$2.4. cites ture pending againſt him in C. B. of the ſame Land, there if they ar! "Wil 
N. B. 275. I ue that No ſuch Record, the Tegant may have it certified by Certi0'” Bl 


8 
pl. 
F. 

me 


Other Action pending. 


into Chancery, and ſent to them by Mittimus; and ſo ſee that it is a good 
Plea, tho? it be in another Court. Br. Briet, pl. 416. cites F. N. B. 244. ; 
g. A. brought Action upon the Caſe for Trover and Converlion of &c. Bs cited 
in the Exchequer againſt B, 'The Defendant pleaded that the Plaintiff had 2 3 4. 
nber Action upon the Caſe pending in B. R. for the ſame Trover Ec. and that ſaid 0 
this Suit was proſecuted pending the other: Judgment of the Bill. And general 
1000 2 Demurrer it was reſolved per tot. Cur. that the Bill ſhall abate. Rule is, that 
ift. Becauſe of the Maxim, Nemo bis vexari debet, ſi conſtet Curie, quod fit pro _ gh FM 
una H eadem Cauſa. 2. That tho? the firſt Action was in another Court, twice vexed 
viz, in B. R. or vice verſa, yet the Plea is good. But a Suit brought prior for the ſame 


in an inferior Court ſhall not abate the Writ brought in any of the Courts Cauſe of Ac- 


ic Weſtminſter. 5 Rep. 61. a. 62. a. Mich. 32 & 33 Eliz. Sparry's tion; but 


then it muſt 
Caſe. appear that 

the Court, 
which was Frſt prſſeſſed of the Cauſe, had Juriſdiction, and that it will not be ſo intended, unleſs pleaded. 
(CB) Dudfield . Warden. ———Legatee Infant ſu d in the S Court, and pending this ſued in 
Chancery, and allow'd ; ſor this is moſt for his Security. 2 Ch. es $5. Hill. 33 & 34 Car. 2. Howell 


v. Waldron. 


If two Actions are brought in different Courts upon the ſame Promiſe, 
tho for different Sums, the one Action may be pleaded in Bar of the other. 
10 Mod. 285, 286. B. R. Aylwood and Woolley's Caſe. 


1 


(D) Pleadings of other Actions pending ggainſt different 


Perſons for the ſame Thing. 


. FF 'Reſpaſs of taking his Horſe ; the Defendant ſaid that the Plaintiff In Treſpaſs 

has Replevin pending of the ſame taking againft the Mayor and (Com- , ey Brava 
monalty of D. and he is one of the Commonalty ; Judgment, 1t ro the Wrir 8 
of a more baſe Nature &c. and no Plea without ſay ing that he was one of for the 


the Commonalty the Day ot the Caption &c. Br. Brief, pl. 433. cites 8 _ Cauſe, 
t is a good 
H. 6. 27. Plea, where 
there are no more Defendants in the Replevin than in the Treſpoſs. R. S. L. ;. cis S. C. 


2. If a Man ſues Scire facias in B. R. againſt A. and B. ſuppo/ing them to 
be Tenants, and another Scire facias in C. B. againſt C. and D. ſuppiſinę 
them to be Tenants of the ſame Land, the ſuing of the one Writ ſhall not 
abate the other. Per Cur. Br. Briet, pl. 412. cites 11 H. 6. 43. 

3. Precipe quod reddat againſt Tenant fur Term of Life ot the Land, and 
another Precipe of the ſame Land againſt him in Reverſion as pernour of the 
Profits; and the Tenant for Life pray'd Aid of him in Reverſion, who joined in 
Aid, and pleaded this Matter to the Writ, becauſe the Demandant has two 
Writs pending againſt him of the ſame Land; and it is adjudged in the 


1 _ that the Vouchee ſhall plead ſuch Pleas in Abatement of the Wirir ; 
an 
Þ+ 


et the Opinion of all the Juſtices of Bank was, that the Writ is 
, lor he is not twice vexed by the Act of the Demandant, but by his own 


h the joining in Aid; for he is at Liberty to join or not, but upon a 
ocber he is compelPd to join : But per Keeble, The Vouchee thall not have 
ch Plea, for he is not twice vex'd by the Act of the Demandant, but by 
% Collateral Covenant. And fo of the Tenant by Reſceit and Garniſhee. 


Br. Briet, pl. 196. cites 15 H. J. 8, 9. 
4 An Action of Treſpaſs was brought again/# two, they both plead in 


Wy vatement another Action of Treſpaſs depending againſt one alone for the 
ane Treſpaſs. Holt Ch. J. doubted, but the other three J. inclined that 
. the Plea was good as to both the Defendants. Carth 96. Mich. 1 W. & 
N MB. R Rawlinſon v. Oriet and Benſon. 
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(E) In what Caſes it is a good Pleg. 


[1/fe it 1, FF a Man brings Afjiſe, and makes his Plaint, and after brings an}.. 
s no ea 4,14, = , vat 5 p n 
rib 1 Athſe of the ſame Lani, and in the one Writ is a greater Oliantin. a. 
Cle ho * one * Plaint contains 40 Ft &c. and the other 100 Feet; yet the W rit thy; 
hoſed end- abate; quod Nota; and this ſeems to be by Appearance to the firſt M 
mc age as appears by the Plaint. Br. Brief, pl. 269. cites 12 Aſſ 1. 
file of le 

ſame Lond, if the Plaint he not made in the firſt Aſſiſe; For a Man does not know of what Tenemsrs, 
he will make his Plaint. Br. Brief, pl. 27 1. cites 14 Afl. ;. S. P. Ibid. 296. cites 29 Af. 40 
* Orig. 15 (Place). 


it, 


2. A Man brought Aſiſe, and pending this the Tenant infeofted , 
Plaintiff, and after the Plaintiff brought another Aſjiſe againſt the ſany 
Feoffor, who pleaded that this Aſſiſe is purchaſed pending the firſt, & non 
Allocatur; For by the Entry ot the Plaintiff to rake rhe Livery the firs 
Aſſiſe was abated; and fo ſee that an Entry ſhall abate a Writ in Fact 
* upon this the Writ was awarded good. Br. Brief, pl. 30a. cites 33 
All. 4. 

" Treſpaſs of taking his Sheep, it is no Plea to the Writ, that he I 
Writ of Detinue pending of the ſame Sheep, to which he has appeared, ]ude- 
ment &c. Sed non Allocatur; becauſe 7hey are not of one aud the ſame Na. 
ture. And ſo fee that he ſaid that he had appeared to the other Wit; 
tor otherwiſe it may be taken in his Name by Covin; and by Action at 
Treſpaſs nothing ſhall be recovered but Damages; and by Action of Deti- 

nue, the Thing itſelf. Br. Brief, pl. 62. cites 43 E. 3. 23. | 
Nut contra 4. Scire Facias in Banco to repeal Tetters Patents, the Deſendant pleaded 
of Scire Fa- to the Writ, becauſe the Plaintiff had another Scire Facias pending ther 
Rik of the ſame Matter. Huls ſaid, this is no Matter; tor a Man may hate 
e many of theſe Writs as he will to repeal a Patent. Br. Brief, pl. 10 
Her. Ibid — cites 3 H. 4. 6. 


Or <hbere Aa 
Man May be txvice damaged. Br. Ibid. But chere it is not to recover any Thing, but to repel 
Thing, as here, there a Man may have two Writs pending together, QQuod quære. Br. Ibid. 


Br. Eſtoppel, F. If I bring Formedon of the Gift of M and after brings ancther Iii, 


pl. 92. CMS aud make another Conveyance, the firſt Action is no Eſtoppel ; per Babins- 
22H 6 53-ton; Nota. Br. Eſtoppel, pl. x. Cites 3 H. 6. 15. 39. N ; 


Contra per 
Portington, 
That if a Man brings an Action Anceſtre! againſt me, ard conveys by WF. P. bis Father, and brings ale ty 
Action againſt me, and conveys by T P. bis Father, the Uſer of the firſt Action ſhall be an Eltoppef by 


o, it 7 P. brings an Action _—_ me, and after Declaration made he brings another Action againſt ge 
Name of J P. the Uſer of the firſt Action may be pleaded Way by of Eſtoppel; per Pole. Br. E. 
ſtoppel, pl. 99. cites 22 H. 6. 53. 


6. A Man may have Action againſt two by ſeveral Præcipes, or Action 
Simul & Semel; For he cannot recover but once, and he who has not tit 
Land may diſclaim or plead Nontenure. Br. Maintenance de Brief, pl. 3% 
cites 4 H. 6. 14. 15. Ss 

Debr for Salary in the Art of Limner for a Year; the Defendant Wi 
that at another Time the ſame Plaintiff” brought another Writ of Debt at i 
ſame Duty returnable &c. and this Writ was purchaſed pending the ft 
Writ ; judgment of the Writ. Per Martin, %s ig a good Plea in every Ci 
where the Demand is certain; As in Precipe quod reddat of a Carve © 
Land, or the like; but in Treſpaſs it is no Plea ; tor the Damages are Ut 
certain, & tota Curia concordat. Br. Brief, pl. 211. cites 4 H. 6. 19. 

8. In Debt, the Caſe was that a Man granted au Annuity of 20. pet 
Ann. Solvend' &c. and that if it be Arrear at the Day, that he jpa!! . 

feit 101. Nomine Peng ; he brought Writ of Annuity, and recovered th 
Annuity ; the Defendant brought Writ of Error, and removed the Record, 


—_— 
4.4 


Other Action pending. I. 47 
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and pending this the Grantee brought Writ of Delt of the Penalty in C. B. 
and the Lciendanr faid, that there is a Writ of Error pending ot the prin- 
cipal Annuity ; and becauſe the Plaintiff had the Deed to ſhew, and his 
Penalty is act any Part of that which was adjudged in the firſt Action, 
therefore per Judicium the Detendant was awarded to anſwer over. And 
fo tee that tho* no Writ of Debt lies of the Annuity ſo long as the An- 
nuity continues, yet Writ of Debt lies of the Penalty; For this is not a 
Thing which thall continue, unleſs by Laches of the Grantor ; But where 
a Man recovers Land and Damages in Præcipe quod reddat, and the Te- 
nant brings Writ of Error, the Demandant cannot have Action of Debt 
of the Damages upon the Record pending the Writ of Error; For this 
Action is founded upon the Record, but the Action upon the principal 
Caſe is tounded upon the Deed, which cannot be damn'd becauſe the An- 
nuity continues; and in the pleading of this Matter, the Defendant de- 
manded Judgment if the Court would take Conuſance. Br. Dette, pl. 
106. cites 4 H. 6. 3 1. 

9. Where a Man purchaſes two Writs of Debt &c. returnable at one and S two 4/- 
the ſame Day, and the Detendant appears to both, both thall abare ; per 6051 ie 
tot. Cur. Quære inde; but contra if he appears but to one. Br. Briet, pl. here 
17. cites 9 H. 6. 50. a Man pur- 


cha'es tc 
Writs of one and the ſame Nature, the one aſter the other, there the ſecond ſball abate ; per tot. Cur. Br. 
bid - But if a Man purchaſes two IF rits, the one in one Court, and the other in another, he ſhall not 
plead the one in Abatement of the other; but if Le recovers and ſues Execution upon the ore, he ſhall plead 
it in the other; per Babington. Br. Ibid. 


10. If one Writ of Conſpiracy be prrchaſed pending anot her Writ of the 

ſame Conſpiracy, yet it ſhall not abate ; For ſeveral Conſpiracies may be 

in one and the ſame Day; and therefore he pleaded Not Guilty. Br. Con- 

ſpiracy, pl. 18. cites 19 H. 6. 34. 

11. In Forger of falſe Deeds the Defendant demanded Judgment of The Repor- 


the Writ ; becauſe the Plaintiff had a like Writ ot the ſame Forgery of ter in * 
Deeds, to which he had appeared, and this Writ purchaſed pending the & V in 
other; For the Writ in this Caſe is Gencral, Quare diverſa talſa Fatta &parrie's 
fabricav it, or Quoddam falſum Factum fabricavit, and the Defendant has Cite, where 


mt pleaded that the Plaintiff has counted in the firſt Writ, ſo that the (ur- this Cafe and 
, * . 7 0 7 bu tune Caſe of 5 
tanty may appear; For which Reaſon Newton compared it to the Writ 1 15. 4. 


of Treſpaſs, and awarded the Delendant to anſwer. 5 Rep. 61. b. cites b. are cited 
20 H. 6. 44 b. 45. a. ſays, that the 
Diverſity be- 
tween the two Caſes is, that in this Caſe it is Parcel of the Plea te the Writ That the Plainti had declared, 
by which he has made the Thing certain; but in the Caſe of 5 H. ;. 15. it was not Parcel of the Plea 
That the Plaintiff had counted. But that the Principal Caſe of 5 H. 7. 15. was afirmed to be good Law 


12. In Treſpaſs upon 5 R. 2. the Defendant (id, that the Plaintiff had This Caf: 
Vorher Writ pending of the aun Entry upon the Statute of 8 H. 6. and averr'd was allow'd; 


that all was one and the ſame Entry; and no Plea, per Cur. becauſe no- * 1 


Ping is to be recovered but Damages, and no Land, as in Præcipe gd Cele which 
at; and diverſe Entries may be made in one and the fame Day. Br. ſcems to have 
Piet, pl. 317. cites 5 H. J. 15. been miſtak- 
| | en by the 
W<rorter, was utterly denied by the Court; it being ſaid that becauſe diverſe Treſpaſſes may be done in 
ud the fame Day, therefore it is no Plea (as. there it is ſaid) in Treſpaſs That other Action is pend- 
* &c. for the fame Treſpaſs ; For by the fame Reaſon, after the Plaintiff has recovered in Trelpa!>, 
Ws brings Action for the ſame Treſpaſs again, the Defendant cannot aver that all is for one and the 
- Treſpaſs. 5 Rep. 61. b. in Sparrie's Caſe. 


. In Treſpaſs it is no Plea that the Plaintiſf has ancther Writ of Treſ & 4 For 75 
1 . 7 12 ſame taking ; per Newton Ch. J. Br. Briet, pl. 189. cites 22 — * = 
: 15. | made upon 
E one Day, 
Not, nevertheleſs where he ſays that the Plaintiff bas declared in the firſt Aclicn, it is a good Plea 
2 H. 6. fo. 52. quod Mirum therefore Quære bene. Br. Treſpaſs, pl. 385. cites 19 H. 6. 34. 


14. Where 
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Contra if be 14. Where a Man purchaſes two Writs, aud the Deſeudant appears 2 


had not ab- » wg 2 
— e both, there the ſecond fhall abate tho the firſt abates, or that the Plainif 


be. br. be nonſuited in the firſt ; becauſe a Man ſhall nct be * twice vexed tor one 
wid. per Pri- and the ſame Thing Simul & Semel. Br. Briet, pl. 255. cites 39 H. 6, 12. 
g t ane! 7 — by Priſot and Danby and the beſt Opinion. 
y, a" tC 
bet i pinion. Ind this is where the Demand is certain; but contra where the Demand is uncert iy 
as m Treſpaſs, Aſſiſe &c. "04 Plaint and Count; for thoſe are not certain before Plaint or Count, 
Ir. B-icf, pl. 255. cites 39 H. 6.12. by Priſot and Danby and the beſt Opinion. —5 Rep. 61. Spar- 
ric *: ale. * 5 Rep. 61. Mich. 32 & 33 Eliz. in the Exchequer. Sparrie's Caſe. ; 


But if be ap- 15. But where a Man has two Affiſes pending, and is demanded, andi, 
Ae" wg nonſuited in the one, and appears to the ether, now the ſecond ſhall not 4. 
„int. ang bare where he is nonſuited before Appearance in the firt ; For Certainty 


int, and 


-r is ven- does not appear before the Plaint ; by Prifor and Danby, and rhe belt Opi- 
/++:-4in the nion. Note the Diverſity. Br. Ibid. 


Fr, pet 

there the cond ſhall abate, by Priſot and Danby and the beſt Opinion, quod Nota. Br. Ibid. 

but por 4oton and Moyle, this is in Plea Real, and not in Plea Perſonal ; and lo in Plea Perſonal it is ro 
Plea, it he docs not ſay that the firſt Writ is yet pending; Quere inde ; for the beſt Opinion was, that i: 
ſhall abate, tho* it be not yet pending, for the Cauſe aboveſaid. Br. Brief, pl. 255. cites 39 H. 6. 12 
— And ſuch another Caſe was in the ſame Year, fo. 29. where the greater Opinion of the Court was cler 


with Priſot as here; Quod nota bene, quia bonus Caſus. Ibid. 


16. The ancient Difference in our Books is between Writs which cm. 
prehend certainty, as in Debt, Detinue Ec. and Writs which comprehend 
no certainty, as Aſfiſe, Treſpaſs Sc. For in Writs certain, (whether Real, 
Perſonal, or Mixt) it is a good Plea to ſay that the Writ is purchaſed 
pending the other. But in Writs Real or Perſonal, where no certainty is 
contain'd, it is no Plea. Bur in Afiſe, Treſpaſs Ec. after Plaint or Coun 
made (which Plaint or Count reduces the generality of the Writ ton 
certainty) then Writ purchaſed after ſuch Plaine or Count ſhall abate 
Mich. 32 & 33 Eliz. in the Exchequer. 5 Rep. 61. Sparry's Caſe. 

17. And fo it is, tho' one Action be in C. B. and the other in B. R. Bu 
otherwiſe it is if Action of Debt be brought in London or Norwich or 
any other inferior Court, and after in C. B. In this Caſe the Suit in C. B 
which is a more High Court, which is purchaſed pending the Suit by 
Bill in an Interior ner ſhall not abate. 5 Rep. 62. Sparry's Caſe.— 
cites 7 H. 4. 8. a. 3 H. 6. 15. a. b. Vid. 43 E. 3. 22. 27. and 7 H. 
44. a. b. Berningham's Caſe. Bur it is ſaid 9 E. 4. 53. b. chat al 
the King's Courts at Weſtminiſter have been Time out of Mind, and 6 
no Man can know which of them is the moſt Ancient. Ibid. in the E. 


\ chequer. 
18. Nemo debet bis vexari, ſi conſtet Curie, quod ſit pro Una & eadem Cauſi 


Vid. Maxims. 


FI 


(F) Pleadings. How the Pleading mult be. 


I. Ompiracy againſt 2, eo quod ceperunt 20 Impes Felonice, where pe 
Forſcu it ſhould be cepiſſent & non allocatur; but the Writs 

warded good, for it agrees with the IndifFment ; by which they faid chr 
it was purchaſed pending another Writ of the ſame Conſpiracy, Jude 
ment ot the Writ, & non allocatur no more than in Preſpaſs, tor 
Treſpaſſes or 20 Conſpiracies may be made in one Day and Place. I 
Brief, pl. 197. cites 19 H. 6. 34. 4 
2. In Treſpaſs the Defendant ſaid, that the Plaintiff had auctl er W 
pending agataſt him of the ſame Treſpaſs, upon which he has declared, lac 
ment of che Writ. Aſhton ſaid, this is no Plea if he does not ſay tb 
recovered and ſu d Execution. And the Court awarded that the Writ 2 


— — — —_— — 


—— 


Other Action pending. 


BF was Leong againſt the Biſhop and Incumbent, who plead the other 
Action againſt t 


done in the Pariſh of St Mary le Bow, London the Defendant pleaded in 
| Abatement, that the Plaintiff had libelled in the Admiralty for the ſame 
@ Cauſe of Action. But upon a Demurrer it was ruled according to Spar- 
= ys Caſe, chat the Delendant ſhould anſwer over, the Priority of Suit 
in an Interior Court being no Plea to an Action brought in any of the 
Courts at Weſtminſter. And Eyre Ch. J. ſaid, that the general Rule is, 
that a Party ſhall not be twice vexed for the ſame Cauſe of Action; bur 
chen it muſt appear that the Court which was fir/# poſſeſs'd of the Cause had 
E Lune e, and that in this Caſe the Cauſe of Action muſt be taken to 
have aroſe where it is laid, viz. in London, that being not contradicted 
che Plea; That nothing ſhall be intended within the Furiſdiftion of an 
Hierior Court but what is averred ſo to be, and therefore it not being aver- 
nd that the Cauſe of Action here aroſe ſuper Altum Mare it muſt be taken 
chat the Admiralty had no Juriſdiction thereof; That the Plea does not 
err that the Plaintiff had declared in the Admiralty, and therefore it 
= ing in Caſe, the Demand is not reduce to a certainty, and then it cannot 
e faid whether it is the ſame Cauſe of Action or not. And Forteſcue ]. 
id it was within the Rule of Sparry's Caſe, which he ſaid was never 
denied. Gibb. 313, 314. Trin. 5 Geo. 2. C. B. Dudfield v. Warden. 
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Nelſ. Juſt. 4. Two Juſtices made an Order for J. S. to take upon him the Office of 
pore. Overſeer ; Exception was taken, 1. That it did not appear by the Order 
Jut Cafe. That F. S. was an Inhabitant or Houſekeeper. 2. That the Order appuin. 


aw 23. ed him Overſeer of that Part of the Pariſh that lies in Middleſex, (the Hari 
cites 8. C extending into London and Middleſex.) The Court ſeem'd to th 


2 Shaw's 


Pract. ] 


$a; ci might order him to meddle only with ſuch a Diviſion. 6 Mod. 77. Mick 


Overſeers of the Poor. 


(A) Appornted who, by xvhom, and How. 


1 HE Juſtices of the Peace, who have the appointing of Overſeer, 

mult be careful ro chooſe ſuch Men as in every Town are fittet, 
viz. Subſtantial Perſons who have Competency of Wealth, Wiſdom and : 
good Conſcience, And they muſt be Houſbol/ders and not Scjourners hoy. 
ever otherwiſe qualified. Dalr, Juft. 216. chap. 13. S. 2. 

2. By Stat. 43 KE Overicers ot the Poor muit be appornted by the 2 nen 
Juſtices of Peace; and per Holt Ch. an Appeal will not lie, but Eyre] 
doubred. Carth. 161. Mich. 2 W. & M. B. R. the King v. Moor. 

3. A Citizen of London, who had a Country Houſe at H. and lived in it in 
the Summer, was choſe Overſeer of the Poor there; But the Court dif. 
approved ic. Carth. 161. Mich. 2 W. & M. B. R. the King and Queen 


v. Moor. 


ink the Ap. 
* pointment ought to have been for the whole Pariſh, and afterwards they 


8. C. 2 Anne, B. R. St. Andrew's Parith's Caſe. 
(B) Their Power. 
I, HE Church-wardens and Overſeers may, by and with the Cos 
ſent of two or more Julitices of Peace (whereof one to be ot ris 
Quorum &c.) within their reſpective Limits where there are more tha 
one, or it but one, then by his Conſent, ſet up, uſe and occupy any Trad, 
Myſtery or Occupation, for the ſetting on Work only and better Relief of tht 
Poor of the Pariſh, Town or Place where they are Overſeers. Dal. Jul 
a 216. Cap. 73. S. 6. 145 

2 it ow 2. Churchwardens and Overſeers may make a Rate of themſelves. ! 

"ices of Salk. 531. Hill. 2 Anne, B. R. Tawney's Caſe. ga 
| hun and if refuſed to be paid, be diſtrained for; and there ought to be a Monthly Rate, be. 


ma 
cauſe of Poſſeſſor's changing. 6 Mod 98. Hill 2 Anne, B. R. S. C. by Name of the Queen v. Little. 
port. 


3. It is diſcretionary in Overſeer to provide Necęſſaries, or pay cel 
Rates. Juſt. Cafe Law 231. cites 2 Shaw 140. and Style 246.—2 Shah 
Pra&t. Juſt. 32. cites S. C. (but Style is miſ-cired.) 


4- 5 Geo. 1. cap. 8. S. 1. Enatts, that it ſhall be lawful for the Church-ut 
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dens or Overſeers, where any Wife or Children fhall be left by their Hani, 


Fathers or Mothers, on the Charge of ſuch Pariſh, by Warrant or Order f 
any two Fuſtices of Peace, to ſeiſe ſo much of the Goods, and receive ſo mu 
the annual Rents and Profits of the Lands of ſuch Husband, Father or H 
ther, as ſuch Fuſtices ſhall direct, for the Diſcharge of the Pariſh fertile 
viding for ſuch Wife &c. which Order being confirmed at the next 4" nh 
Seffions, the Fuſtices at ſuch Sens may make an Order to diſpeſe © ay EA 


Overſeers of the Poor. 151 


Goods by Sale or otherwiſe, and to receive the Rents and Profits Ec. for the 
P urpoj es af oreſaid . 

5. 9 Geo. cap. J. S. 4 Enacts, that the Church-wardens and Overſeers, 
with the Conſent of the Pariſhioners or Inhabitants in Veſtry may purchaſe or 
hire Houſes in the Pariſh Sc. and contrat? with Perſons for the Lodging, 
AIP" | and ow Poſen Þ Poor in their Pariſhes Ec. as ſhall deſire 


Relief ; an if any poor Perſon ſhall refuſe to be edged in ſuch Houſe, he ſball 
be put out of the Books, and ſhall not be intitled to Relief; and two or more ſuch 
Pariſhes Ec. with like Conſent, with the Approbation of a Fuſtice of Peace 
dwelling in or near ſuch Pariſh &c. may unite in purchaſing or hiring ſuch 
Houſe : And the Church-wardens and Overſeers of any Pariſh Ec. with the 
like Conſent E3c. may contract with the Church-wardens and Overſeers of any 
other Pariſh Cc. for the Lodging, Maintaining or Imploying of any pcor Per- 
ſons Ec. provided that no Perſon, his Apprentice or Children, fhall acquire a 
Settlement in the Pariſh &c. to which they are removed by Virtue of this AG. 


— — 


(C) Orders of Fuſtices &c. as to Overſeers. 


I. HE Juftices by the general Words of the Statute, have Power to 

name Overſeers in all Pariſhes, which muſt extend to extraparochial 
Places, as well as to Parithes in general; tor where there is the fame In- 
convenience, it ſhould be ſubject to the Control ot rhe Juſtices, and moſt 
of the Foreſts in England are extra-parochial, but they ought ro main- 
tain their own Poor. Nelf. Juſt. 539. | 

2. Three Juſtices took the Account of * Overſeers &c. of T. for the * Orig. 

Year 1697. and adjudged that there was thereupon due from them to the 2 * 
Pariſhioners of T. 99 I. 8s. 10 d. for the Repayment thereof to the ſucceed- Nelſ. fa 
ins Overſeers tor the Year 1698, the 7uftices made an Order; to which it 538. cites 
was excepted, that the Juſtices had no Power to make ſuch Order, but S. 


bd * 
* R [ —— 
7 Gettin 


— WT only to ifſue Warrants to diſtrain; but the Court ruled the Order to be Juſt Caſe- 
vell made, and confirmed the ſame. 2 Salk. 484. Hill. ro. W. 3. B. R. AY 865 
The Church-wardens of Toptham's Calc. and Black. 
| 226 
8 20. 
c 2 Shaw's Pract. Jult. 35. cites S. C. 
of E 3. Twas moved to quaſh an Order of Seſſions, which was made 0 pay 
* : Surgeon's Bill, who had cured a poor Perſon ; and urged that the Juſtices 
61, 


ave no Power to make ſuch an Order, tor twas crying a Quantum me- 
wit. Holt Ch. J. If a Surgeon cure a fick Perſon that is poor, he mult 

have his Action againſt the Overſeers of the Pariſh, and then the Fuſtices 
ade an Order to reimburſe the Overſeers ; but they can't make ſuch an Or- 


of tht 
I. Jut 


ves. 2 Ger as this; for an Action is the proper Courſe. Therefore quaſhed. 11 Mod. 
8175. Trin. 5 Ann. the Queen v. Inhabitants of Belzim Sr. Paul's. 

Rate, E 4. Upon Complaint of A. Executor of B. Overſeer of Thame in the 

„Le Lear 1699, and that he had expended the Sum of 16 I. in the Execution 


WP! is Office, and is not yet reimburs'd, the Seſſions order'd all Parties 
Hncern'd to attend three Juſtices, and they to report it to the next Seſ- 


y wort E ions, who reported that the Sum of 16 1. was actually laid out, and 


Shas Fat it has not yet been repaid; and that it ought to be paid to the 

> W-<ccutor:; The Juſtices at the Seſſions confirm'd the faid Order; which 1 
* f * oder was quaſhed in B. R. for, 1. The Overſeers are not bound to lay out 6 
17 5 1 ii out of their cn Pockets ; tor there is a Remedy given by the Sta- 4 
har? een. By weekly Taxation; and no Rate can be made to reimburſe them, . vie T5 1 


4 2 = — > R = bo © : : 1 — * wg 
- = = = — -. * 4 . by 2 * - Zz 4 X . — — . * 
r eee 3.5 CES: ESSE ; 


1. EE adjudged in * 7ownhy's Caſe ſome Years ago, where a Manda- raurey-s 
4 10 _— "3 went; but upon the Return it was held ill, and quaſh'd. And the Cale, ſeems 
„e gives no proviſional Remedy, but ſays if there be any Money left to be 8 C 
G the Hand + Fart , 
=-- (wi ands of the Overſeer, it Mall be tranſmitt:d over to the Succeſſor. 

_ Beſides, 
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Overſeers of the Poor: 


Beſides, in this Caſe there would be a great Inconvenience, for the Money 
in this Caſe has been due thirteen Years ; and a Perſon who is now hs. 
come a Pariſhioner, would be liable to contribute to a Debt, when per. 
haps he then lived 40 Miles off: And per Powis J. Thoſe ought only to 
be contributory who were Livers there the Year before, and none elſe 
Poor's Settlements 48. pl. 71. Mich. 12 Ann. B. R. The Inhabitants ci 
Ware v. Petit Executor of Town. | 


»•»„- 


(D) Orders of Juſtices &c. as to Overſeers Accounts. 


i Verſeers upon Summons gave à general Account ot Receipts and 

O Disburſements, bur refuſing to give a particular Account, or to 

produce the Books by which they received the Monies on the Rates af. 

ſeſsd &c. two Juſtices commit them till they ſhould make a true Account 

&c, Per tot. Cur. The Juſtices have no Authority to commit in this Man- 

ner by the Stat. 43 El. becauſe an Account was conteſsed to have been ren- 

dred &c. Show. 395. Paſch. 4 W. & M. the King v. Carrock. 

An Overſecr 2. Overſeer may be committed till he account, by the Stat. 43 El. Arg, 
was indiedat Comb. 305. Mich. 6 W. & M. in Clerk's Caſe. 


Seſſions, and 
Holt Ch. J. ſaid that an Indictment at Seſſions ſeem'd to be within the Direction of the Statute. Comb, 
374. Trin. 8 W. 3. The King v. Hummings. 8. C. 2 but Adjornatur. 5 Mod. 179 — 
2 Shaw's Pratt. Juſt. 31. citesS. C.— Nelſ. Juſt. 539. cites 8. C. 2 Shaw's Pract. Juſt. 35. cites 
8 C Juſt, Caſe Law. 232. cites S. C. 


Nelf. Juſt. 3. A Mandamus was granted to two Juſtices of Peace on 43 Eliz. com- 
$50 : manding them to compel the precedent Overſeers of the Poor of the Pariſh of 
Shaw Pract. A. to come to an Account with the preſent Overſeers ; and this Writ was 
Tuſt. 62. quaſh'd, 1. Becauſe the Account by 43 Eliz. is to be given to two Juſtices, 
cites S.C— and not to the ſucceeding Overſeers. 2. Two of the Perſons named in the 
E ps Writ, whom the Juſtices were to compel to come to an Account, do not 
ene & appear to have been Overſeers. 2 Salk. 525. Hill. 13 W. 3. B. R 
non. 

4. Juſtices of Peace are not abſolute Judges of Accounts of Overſeers 

of Poor, but an Appeal lies from them to the Seffions, in Caſe of Over- 

charge or other Wrong ; bur Juſtices may audit the Account of the Over- 

ſeers before the Year be out, in Caſe he be not turned out before that Tint. 

Per Cur. 12 Mod. 560. Mich. 10 W. 3. Anon. 

5. The Defendant being Overſeer of the Pariſh of Weſtbury in the 

County of Wilts, and his Accounts being allowed and _— ſeveral 

Years after the Pariſh appealed againſt his Accounts. And per Cur. Ihe 

Act of Parliament being ſilent as to the Time, the Pariſh may appeal u 

any Time. Poor's Settlements 83. pl. 110. The King v. Bouen. 


ah. 


(E) Puniſbed or aided. 


* Thismuſt 1. IF the Overſeers and Churchwardens, or either of them ſhall ref" 
be within 4 make and yield a true and perfect Account to the Juſtices of Pei 
Days after of all ſuch Sums of Money as they have received, and of all ſuch Stock a 


= _ 2 they have in their Hands, any 7wo 11 ices may commit them to the co 
and after mon Gaol, there to remain without Ball till they have made a true A 


other Over- count, and ſatisfied and paid (to the new Overſeers) fo much of the fa 
ſeers are ap. Sum and Stock as upon the ſaid Account ſhall be remaining in his (or thei 


inted. Ibid. 
1 po Marg. Hands &c. + And it they make a falſe Account, they may be bound oy 


t te by the Juſtices Lefore the End of the Year, ſo that he loſt the Opportu- f 
nity of making a Rate to re-imburſe himſelf. A Mandamus was granted (yen v. 


* Overſeers of the Poor. I 53 


6 


«0 the Aſſiſes or Seſſions, and there an Indi&ment may be preferred againſt —-8. P. 
them. Dalt. Juſt. 224. Cap. 73. Nelſ Juſt. 


2. Alſo, if any of the Overſeers &c. ſhall refuſe or deny to pay and deli- S. P. Nell. 
ver over to the new Overſeers the Arrearages, (Sums of Money or Stock) Juſt. 538. 
which hall be in their Hands, and due, and behind in their Account to 
de made as aforeſaid, any two ſuch Juſtices of Peace may make their War- 
rant to the preſent or ſubſequent Overſeers &c. or any of them, to /evy 
the ſame by Diſtreſs and Sale ot the Offenders Goods, rendring to the 
Parties the Overplus ; and in Detect of ſuch Diſtreſs, any two ſuch Juſti- 
ces of Peace may commit him or them to the common Gaol, there to re- 
main without Bail, until Payment or Delivery of the faid Sum, Arrear- 
ages, and Stock be made. Dalt. Juſt. 224. cap. 73. 

z. An Indictment of the Overſeers of the Poor was taken before the Juſ- 2Shaw's 
tices of the Borough of Reading, for not gathering ſeveral Sums of Money Pract: Jult. 
taxed on ſeveral Inhabitants therein, being certain ; Exception was taken — rf 
thereto, ſed non allocatur, but the Parties ordered to plead, having No- z. cites S. 
tice of the Perſons tax d. 3 Keb. 49. pl. 24. Trin. 24 Car. 2. B. R. the &_ juſt. 
King v. Brown &c. | Caſe Law, 

An Overſeer was indicted for not obeying an Order of Seſſions con- (S © - 
ceming the Settlement of a poor Man, Cumb. 213. Trin. 5 W. & M. the 
King v. Pope. 

8 and Church wardens were ixdifed for not making & Rate to Garth 294. 
reimburſe the Conſtables, according to the Statute 14 Car. 2. cap. 12. Ex- mY 
ception was taken, that the Statute only enables them to do ſo by the 
Word (may) but does not require it of them as a Duty, fo that they are 

uniſlable tor the Omiſſion; ſed non allocatur ; For where a Starure di- 
rects the doing of a Thing tor the fake of Juſtice, or the Publick Good, 
the Word (may) is the ſame as (ſhall). 2 Salk. 609. 5 W. & M. B. R. the 
King and Queen v. Barlow. 

6. An Overſeer charged the Pariſh falſly with 3 l. tor putting out an 
Apprentice, and his Accounts are allowed by twoJuſtices, but in truth the 
Apprentice was not put out at all; The Pariſh complain ro the ons, 
and they order, that the late Overſeer ſhould repay the 3 1. fo fraudulent- 
ly obtain'd, with Coſts &c. Per Eyre J. this Order cannot be maintain- 
ed; For the Seſſions have no Juriſdiction, but there may be another Re- 
medy by Indictment &c. Cumb. 287. Trin. 6 W. & M. B. R. Anon. 

7. It Overſeers of Poor, being convened before two Juſtices ro make 
their Accounts, do refuſe, the Remedy is to appeal to .Ovarter ons. Per 
Cur, 12 Mod. 25 1. Mich. 10 W. 3. Anon. 


8. An Overſeer diſburſed his own 2 and was turned out of his Of- © wy 4 
6 1111. 


the 


for making a Rate to reimburſe him; But per Holt Ch. J. a Mandamns Littſeport. 8 


ces not lie in this Caſe, but only to raiſe Money for Relief of the Poor, nor C Nod 


can they make a Rate otherwiſe. The Act of Parliament is expreſſly ſo, 8 


and muſt be purſu'd ; And per tot. Cur. the Mandamus lies not; and fo it accordingly. 

was quaſhed. 2 Salk. 531. Hill. 2 Ann. B. R. Tawny's Caſe. Mich. 11 
Geo. the 

2 Shaw's Pract. Juſt, 34. cites S. 


King v. Rotherhith Pariſh. Nelſ. Jaſt. 53g. cites S. C , 
R. S. L. 5 Vol 24. cites S. C. 


C——10 Mod. 104. Mich, 11 Ann. B. R. Ware Pariſh's Caſe 


9. An Overſeer is not bound to lay out Money till he has it; But if he Nelſ Jult, 


oes, he muſt nate a new Rate for the Relief of the Poor. and out of 035: wot el] 


: that he may retain to pay himſelf ; And in the Cafe above, the Overleer Pract jus. 


having truſted where he needed not to have done fo, Holt ſaid, he had not 34 cites 8. 


BE Purſu'd the Means the Statute gave him, and they could nor relieve him. C S 


5 Vol. 24 


Rx 10. On 


5 38.— t 8. 
P. 2 Shaw's Pract. Juſt. 3 2. 
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1 54 Own Act. 2 


— — . — - - - . F 
args may 10. On Appeal from Allowance of Overſeers Accounts, Seſſions mug e 

1 : | T f 5 
53 ccure their Judgment in the fame Manner as two Juſtices ought to do, , 


C.—2Shaw 's , - : | 

Pract. Ju, by ſending firſt their Proceſs to diſtrein, and on Return thereof th. 
33. Cites 8. there is no Diſtreſs, then to commit him. 2 Salk. 523. Mich. 4 Ann. 5 
C--Ibid. 35. R. the Queen v. Hedges. | 


cites S C. — 
R. S. L. 5 Vol. 25, 26.cites S. C. Juſt. Caſe Law 232, cites 8 C. 


| pen Caſe 11. If the Overſeers make an anequal Rate, they may be indifed and 
dite §. C. fined for it. 2 Shaw's Prat. Juſt. 43. cites 1 Keb. 173. [but there is 1, 
luch Point there. ] 

12. An Overſeer not accounting is 70 be committed till he does account, and 

not till he be be delivered by due Courſe of Law; So he cannot be indicted 

for it as the other is his fixed Punithment by Statute. Juſt. Caſe Law 

cites Black. 225. 


553% 


For more of Overſcers of the Poor in General, See Rates, Seſiions 
and other proper Titles. by 


Own Act. 
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{A) Own Act. Binding, or relieved againſt, In what 
Caſes. 


I. ENT ſuſpended by an Entry was ordered in Equity to be paid. Toth 
234. Cites 30 or 31 Eliz. Tamworth v. Tamworth. 

2. By 21 H. 8. 4. that Executor that proves the Will ſhall fell the 
Land.—W hen he ſells, it he himſelf has any Right to the Land by him ſci, 
his Right is not gone by that Statute. Arg. Godb. 319. Paſch. 21 Jac 
in Caſe of Sheffieid v. Ratclitte. 

3. If Com eos of Bankrupts ſell the Bankrupt s Land, and one has Rist 
to the Land fold, his Right is not extinct. Arg. Godb. 319. in Caſe d 
Sheffield v. Ratcliffe. 

Land was mortgaged in Fee; the Mortgagee enters on the Eſtat, 
and dies ſeiſed. The Widow of the Mortgagee brought Writ of Deus 
againſt the Heirs, and after claims the Mortgage Money; and decreed a 
cordingly. 2 Chan. Cafes 220. Mich. 28 Car. 2. Noy v. Ellis. 
i 5. Land Legarees and Money Legatees decreed to abate in Propertiu 
£ notwithſtanding an Agreement to the contrary. 2 Chan. Rep. 155. 31 Gl 
| 2. Bois v. Marth. 

6. The Heir apparent, and one who afterwards became Heir ſells in!“ 
Life of the Anceſtor, and receives the Money; The Anceſtor dies, the 
Heir is decreed to convey. 2 Chan. Caſes 112. Trin. 34 Car. 2. Claytc 
v. Duke of Newcaſtle. 

7. A. on Marriage of his Son articled to ſettle an Eftate Tail, where h 
intended only an Eftate for Life, with Remainder to his Sons in Tail, at 
A. inſiſting in his Anſwer on a Clauſe in the Articles, that his Son C 
q do no Waſt, which would have been repugnant to an Eſtate of Inheritance 
4 Maſter of the Rolls decreed a Settlement accordingly, and the Arricis 
'1 to be delivered up. 2 Vern. 13. Mich. 1686. Griffith v. Buckle. 


8. 4 


— 


Own Oath. 


— 


4 


* 


gend delivered up; and it had been decreed accordingly, had he not ot- 
fered by his Bill to ſettle Part of the Eſtate on his Brother. 2 Vern. 189. 
Mich. 1690. Portington v. Earl of Eglinton. 

9. Tho' a Charter Party 1s ſo penn d that no Freight can be recovered 
upon it at Law, yet it the Owners of the Ship have a juſt Demand, E- 
quity will relieve. 2 Vern. 210. Hill. 1690. Edwin v. the Eaſt India 


ompany. 


8. A Man of weak Underſtanding was prevailed on to give Bond to 2 Chan. Caſes 
one of his Relations to /ettle his Eſtate to the Uſe of himſelf in Tail Male, 
Remainder to his next Brother in Tail Male &c. Heatterwards marries, and V 
made a Settlement ot the Eitate on the Marriage, and prayed to have the Small. 


103. Paſch. 


4 Car. 2. 


hire v. 


10. A. ſeiſed of Black Acre and White Acre in Fee granted a Water Ch. Prec. 39. 


Courſe thro? Black Acre and white Acre to B. and his Heirs ; A. covenanted 4 


for himſelf, kis Heirs and Affigns tocleanſe the ſame, and that all Fines and 
Recoveries levied &c. or to be levied &c. of the Grounds, ould be and 
enure to confirm Ec. the ſaid Water Courſe; A Recovery was atterwards 
had, and a Deed executed declaring the Uſes. The Water Courſe by 
Meſne Aſſignments came to the Plaintiff, and Black Acre and White Acre 
ro the Defendant. The Plaintiff, tho not bound ſo to do, cleanſed the 
Water Courſe for 40 Tears, when the Defendant built upon the Land, and 
made the coming more difficult and chargeable by the Obſtruction occa- 
fioned by the Buildings. Plaintiff by his Bill prayed an Eſtabliſhment 
of the Water Courſe, and that Detendanr, and all claiming under him, 
might from Time to Time cleanſe the fame according to the Covenant; 
it was objected · that this was only a perſonal Covenant, and not ſtrength- 
ened by the Recovery, and that Plaintiff, and thoſe under whom he 
claimed, being ſenſible of it, had ſo long done it at their own Charge; 
Bur the Court held that it was a Covenant running with the Land, and 
made good by the Recovery, and tho' Plaintiff had cleanſed the fame ot 
his own Charge while the Expence was little, yer ſince the Right was plain 
upon the Deed, and the cleanſing made chargeable by the Building, it 
was decreed that Defendant ſhould do it, and that Plaintiff have his Coſts. 
Abr. Equ. Cafes 27. Holms v. Buckley. 

11, Where a de/iberate Act is done, tho' it attains not the End deſign- 
ed, and ſhould in Conſequence prove quite contrary, it is not relievable 
in Equity. 2 Vern. 615. Mich. 1708. Hodges v. Hodges. 


For more of Own Act in General See Agreement, Fraud, and other 
proper Titles. 
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(A) Allowed, in what Caſes. 


ill. 1691. 


IX Regard the Account in Queſtion is of 20 7ears fanding, the Chan. Caſe; 


Deſendant ſhall prove his Account by his own Oath for what he 127. Paſch. 


Wy <anncr prove by Books and cancelled Bonds; For that after ſo many Years 2 (ar. 2 


his own Oath muſt be accepted as a Proof in this Cafe. Chan. Rep. 146. 1 f 


16 Car. 1. Peyton v. Green. 


2. A Conveyance was made in Conſideration of 2 50 J. Bill ſuggeſts that ir 


N m Truſt for the Plaintiff, and no Money paid, but that it was to skreen 


Plaintiff from other Creditors, and therefore prays a Re-conveyance. 
Detendant 
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156 Own Oath. 


Detendant pleaded that the Plaintiſf was indebred to him by Bond 250% 
which Bond Defendant delivered up to the Plaintiff, and thereupon Plain. 
tiff gave Detendant a Releaſe of a his Right c. It was ordered that if 
Detendant would politively ſwear that Plaintiff was indebted to him 250, 
tor Money really lent, and paid before the Bond given, and that all was 
due when the Conveyance was executed, then the Plea ſhould be allow, 
Fin. R. 335. Hill. 30 Car. 2. Hart v. Hergard. | 

3. A Decree whereby the Defendant was to be concluded by the Play. 
tiff 's own Oath was tor that Reaſon reverſed ; per Ld. North. Vern, 272, 
Mich. 1684. Plampin v. Betts. 

4. It one brought in in Contempt deny all upon Oath, he is of Courſe 
diſcharged of the Contempt; Bur it he forſwears himſelt, he may be pro- 
ſecured tor Perjury ; per Cur. 12 Mod. 511. Paſch. 13 W. 3. the King 
v. Simms. | 

5. Order to pay Wages in Husbandry was made upon the Oath of the Se. 
vant ; it was objected as contrary to theRule of Evidence, that theSeryant' 
Oath ſhould be taken in his own Cauſe; and as to its being ſet forth, that 
4 it is upon hearing of Counſel, that does not alter the Cafe. heſides there 

may be other Evidence; tor tho' perhaps others cannot prove the Con- 
tract, yet they may prove the Service; but it was quaſhed; Holt abſente, 
11 Mod. 266. Hill. Ann. B. R. the Queen v. Cecill. 
6. In odium Spoliatoris the Oath ot the injured Party ſhall be a good 
Charge on the wrong doer ; per Ld North in Confirmation of an Order 
made by Finch C. Vern. 207. Mich. 1683. Childerns v. Saxby. 
7. Sums under 405. are to be allowed the Party on his Oath ; but then 
he muſt in his Affidavit mention unto whom, for what, and when paid. 
Vern. 283. Anon 
8. The Rule that an Accountant ſhall be allowed on his own Oath all 
Sum not above 405. ſo that the Total is not above 1001. was thought un. 
reaſonable by the Court, and would conſider how to rectity it. Vern, 
470. Wicherly v. Wicherly. | 
In Account 9. The Defendant on Account ſhall be diſcharged by his Oath of Sums 
pad urs ander 40s. but a Party ſhall not by Way ot Charge charge another Per- 
Plaintiff. ang Jon ſo. 2 Chan. Caſes 249. Everard v. Warren. 


a Seedſman 

Defendant, tho* Defendant be allowed Sums under 40s. on his Oath as to his Seeds fold and delivered 
&c. yet Plaintiff ſhall not be allowed any Thing on his Oath as to Trees that he ſold and deliverel 
to the Defendanr, or the like. 2 Vern. 176. Mich. 1690. Marchfield v. Weſton. 


— 


— — — 
— 


(B) In what Caſes one may be relieved, tho' againſt li 


own Oath. 
S P. Chan. 1. ILL to compel the Defendant to perform a Truſt and to redeen 
Caſes 133. the Premiſſes; Detendant denies - Truſt, and inſiſts that tix 


2 Premiiſes were conveyed to him abſolutely for valuable Conſideraticm 


v Palmer, and that the Plaintiff had denied the ſame to be a Truſt in ſeveral Anſas, 
S. P. Ch. R. yet decreed the Detendant to come to an Account with the Plaintiff touch 
$70, x9 & ing the Premiſſes. Chan. Rep. 173. 1656. Whitehorn v. Edwards. 
Walks» 2. A. was indebted by Bond to B. and B. to avoid a Sequeftration of 
Sidenham. Debt in his Anſwer to a former Bill, ſcvore the Debt was fully ſatisf)'s " 
| him; tho that Anſwer was ſet forth in the Defendant's Anſwer in ti 
Cauſe, yet the Maſter of the Rolls would not ſuffer that Anſwer to 
read againſt the Plaintiff, and decreed Defendants to ſatisfy rhe Dei 


Chan. Caſes 154. Mich. 21 Car. 2. Jones v. Lenthall & Ux. 
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when a Man 
brings an 
— Action upon 
a Deed, Bord 
&c. and the 
(A) Given, in what Caſes. Defendant 
appears and 
* | prays, That 
. IN Fire Facias againſt the Sucreſſor of a Parſon, upon Recovery of an he may hear 
Annuity againſt the Predeceſſor, the Detendant had Oyer of the Re- ee. a 
gerd. Br. Oyer de Records, pl. 38. Cites 46 E. 3. 6. warten 08 


is charg d; 

1 g and the ſame 

fall be allowed him. And he is f not bound to plead till he has it, paying for the Copy of it. L. P. R. 

tit. Oyer of a Deed &c.— To demand Oyer of an Obligation, is not only for the Defendant's At- 
torney to deſire the Plaintiff 's Attorney to read the Obligation to him, as the Word ſeems only to im- 

bort, or to have a Sight of it, but that he may have a Copy of it, that his Client may conſider by it what 

to plead to the Action. Ibid 6 Mod. 28: per Powell J. 


2. Debt, the Plaintiff declared upon a Recovery of 101. by him againſt 
the Defendant in Court of Record at King ſton upon Hull; the Defendant i 
E/-manded Oyer of the Record ; and per Thirn and Hill J. he ought to ſhew wal 
Wrhe Record; as where he declares upon Obligation; but per Hank contra, 1 

and that he may ſay No ſuch Record; and therefore Defendant durſt not de- 
Wmurupon it, but pleaded other Matter in Bar. Brook ſays, the Reaſon ſeems 
Wro be, that the Record remains in the Court and not in the Cuftody of the Party, 
Obligation [ does. ] Br. Foyer de Records, pl. 8. cites 11 H. 4. II & 

2. Heri Facias upon a Recovery againſt Executors, the Sheriff returned 
evaſtaverunt, by which Scire Facias iſſued de bonis propriis, and it was 
um A. & B. had recovered againſt &c. and did not ſay in what Action, 
jor if it was by Default or Verdict ; and yet good; tor the Defendant 
ay have Oyer of the Record, and then it will appear &c. Br. Oyer de 
Records, pl. 12. cites 19 H. 5. 49. 

4 Falſe Fudgment by the Detendant in Debt againſt him before the 
Sheriff, a/ was removed by Recordare in Bank, and there the Plaintiff” iu 
he Writ of falſe Fudgment who was Defendant in the firſt Action was 
onſuited, and Scire Facias to have Execution iſſued againff him, upon 
hich he came and demanded Oyer of the Record ; per Newton you all 
jot have it; for you your ſelves have removed it, which was not much de- 
ed, Br. Oyer de Records, pl. 4. cites 20 H. 6. 18. 

5. Debt upon a Recovery by the Plaintiff againſt this Defendant i» Writ 
[ Entry of 10). Damages. Moyle demanded Oyer of the Record; per 
browne, in diverſe Times have been diverſe Judgments ; For in the Time of 
[hirne the Defendant ſhould have Oyer of Record in this Caſe, and in 
Ime of Babbingron, and all times after he could not have Oyer of the 
Wecord ; and by Browne, he who is Party to the Recovery ſball not have 
Pper of the Record when he pleads it by way of Bar, otherwiſe it is when 
We Recovery is to be executed againſt him who is Party. Br. Oyer de Records, 

14 cites 22 H. 6. 38. 
6. In Hire Facias upon a Recovery of an Annuity, in an Action in the * Br. Oyer 
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+ n Court where the Record remained, the Defendant ſhall have Oyer of " 22 
05 Record; for he cannot ſay that Nul tiel Record. But if it be of Cc ary v "1 
- ecords of another Court, he may plead that Nul tiel Record ; and there: tiently Nut h 
8 there he ſhall not have Oyer of the Record; per Brian; quod Nota. tie! Record 1 

VMonſtrans, pl. 158. cites 32 H. 6. 29. & * 5 H. . 24. — be 4 


N __ Court; but lately it has been us'd to plead it, but then it muſt be <:ithout demanding Oyer and 
© 3 Keb 76. Mich. 24 Car. 2 B. R in Caſe of Downs v. Duckworth. 


8 f 7. And 
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7. And in Debt in C. B. brought pn a Record removed into B. R | 
Writ of Error, the Detendant ſhall not have Oyer of the Record * 
may 1ay that Nul tiel Record, and the Plaintifl ſhall certify it in at bis 
Peril, {ub pede Sigilli. Br. Monſtrans, pl. 158. cites'18 E. 4. . 

8. And in Debt in Bank upon Tenor of a Record of a Foreign (yy, 
where the Tenor was certified in by Certiorari and Mittimus ; the Detend. 
ant demurr'd becauſe he did not ſhe V the Record it felt; this Demurrg ;, 
peremptory per Judicium ; and the beit Opinion wag that he ſhall fe, 
the Record it felt. Br. Monſtrans, pl. 158. cites 7 H. 6. 18, 19. 

9. And upon a Recovery of Damages in Aſſiſe, the Plaintiff removed u, 
Tenor of phe Record into Bank by Certiorari and Mittimus, and there broug}, 
Scire Facias, and by Award it does not lie upon the Tenor of the Record, hn 
it may be that Execution is alſo ſued in the Court, where the Record it{) 
remained ; But e contra of ſuch Certificate out of the Treaſury ; for the Tre, 
ſury cannot award Execution. Br. Monſtrans, pl. 158. cites ) Hg 
18, 19. 

10. Bur it is agreed there, that upon an Action of Debt brought uy 
ſuch Record, which remained in another Court, if the Defendant plu, 
that Nul tie! Record, and the Tenor of the Record is certified, it ſutjices, 
Quod Nora Diverſity between Scire Facias and Writ of Debt. Br. Ma. 
trans, pl. 158. cites 39 H. 6. 4. | 

11. And note, that J. S. brought ſuch Writ of Debt upon a Rui 
which remained in another Court; and per Priſot Ch. J. and Nideſlate Pro 
thonotary, it well lies without ſhewing the Record, and if the Defendm 

leads Nul tiel Record, it hall be certified by Certiorari and Mittimus, ad 
if the Defendant be in Execution in the other Court he may plead it. N 
Monftrans, pl. 158. cites 32 H. 6. 29. | 

12. But per Brown and the juſtices of B. R. the Record onght fit! 
come in by Certiorari and Mittimus, and then to declare upon the Record, \y 
Reaſon of the double Execution ut ſupra. And at laſt the Plainritf ſhes- 
a the Record, therefore Quzre it ir be of neceſſity. Br. Monitray 
pl. 158. 

13. In Onod ei ex the Tenant ſhall not have Oyer of the Re); 
tor the Writ nor the Count do not make mention of any Record; Quod Nou 
Br. Oyer de Records, pl. 28. cites 2 E. 4. 11. 

14. In Treſpaſs the Iſſue was, whether the Plaintiff was Villein in f 
Defendant © and found for the Plaintiff ; and the Defendant brought Writ 
Error in B. R. and after the Plaintiff brought Action of Debt of the Ds 
mages recovered in C. B. and the Defendant demanded Oyer of the Re 
and was ouſted ; for it does not now remain in C. B. and alſo the Defend 
himſelf is Party to it, and has removed the Record. Br. Oyer de Recon 
pl. 31. cites 18 E. 4. J. 

15. In Replevin Defendant avow'd for Rent granted him by a ph 
Ad of Parliament. The Plaintiff demanded Oyer of the Act: Per & 
He ought to have Oyer; for Oyer of no Record ſhall be denied to 5 
Perſon, in caſe he will demur. And the Record of the Act ſhall bes 
ter'd in hæc Verba. Godb. 186. Paſch. 10 Jac. C. B. Cook v. Fiſne. Wi 

16. When a Deed, Will, or Letters of Adminiſtration are 9 
ſhewn in a Declaration, the Attorney of the Plaintiff delivering a D-* 
ration with a Subſcription, that the Defendant ſhall not be compelled to ji 
till the ſame be ſbeun, no Judgment by Nihil dicit ſhall be entered agu 
the Defendant till the fame thewn ; nor any Nonſuit upon the Plana 
if he ſhew the ſame before the End of the next Term. Rules and 0:98 
in C. B. Mich. 1654. S. 15. = 

17. Wherever the Plaintiff declares upon a Writing, the Court, on "i 
ſidavit that he hath no Part, will let him have a Copy; but where the 
claration is on an Agreement generally, and the Writing is but Exide 
they will not grant Oyer. 2 Keb. 439. Mich. 20 Car, 2. B. R. "i 
v. Cowell. T 

1 
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18. In Replevin, the Defendant avow'd for a Rent-charge, and made 
Title by a Will, and pleaded it with a Profert ; and the Plaintiff inſiſted to 
have Oyer, alledging it was the Avowanr's Folly to make a Protert of it, 
and he ought to take Advantage of it. Er per Cur. He was not bound to 
plead it ſo; it is but Surpluſage, and we will not compel him to give Oyer | 
of it. 2 Salk. 497. Trin. 7 W. 3. B. R. Morris's Caſe. 75 

19. When a Deed is not in Court, no Oyer can be granted; therefore S. P. Sid. N 
when Oyer is pray d, tis always intended that the Deed is in Court, and rang | 
the Words Ei legitur in hec verba &c. ars che Act of the Court. 3 Salk. f R. Jens 1 

0 0 TVO | 
119. Paſch. 9 W. 3. Anon. v. Harridge. 1 

20. To deny Oyer where it ought to be granted, is Error, but not e con- 1. 
tra; therefore we ought either to grant, or to enter the Denial upon Re- 1 
cord, that they may aſſign it for Error. If the Plaintiff will conteſt it, # 
he may ſtrike out the reſt of the Pleading and Demur, in order to ob- a 
ſtruct the Oyer. 2 Salk. 498. per Holt Ch. J. Mich. 2 Anne, B. R. 

Longavill v. Iſleworth. 
21. It _ be pleaded, and the Plaintiff crave Oyer of it, and the S. P. Where 


Defendant will not grant it, Plaintiff may gn Fudement tor Want of a * Record of 
Ps. 6 Mod. h 2 Ano. N R. Anoo N 3 


55 pleaded in 
Abatement, and the Plaintiff demands Oyer of the Record, and 'tis not given him in convenient 
Time, the Plea ought not to be received, but the Plaintiff may ſign his Judgment; and ruled accord- 


ingly per Holt hs Carth. 454. Trin. 10 W. 3. B. R. Theobald v. Long. S. P. per Cur. 
id 517. Hill. 11 W. 3. B. R. Creamer v. Wicket ——But per Cur. on Oyer demanded, unleſs the 


Record is ſhewn, the Court will ſet aſide the Judgment as irregular. 2 Keb. 275. Mich. 19 Car. 2. 
B.R. Bradley v. Breach. gu 75 9 


22. The Declaration was filed the 34 November, and Notice thereot, aud 

Rule to plead given the ſame Day ; on the 12th the Defendant pleaded a 

Releaſe, with a Profert in Cur, and the ſame Day the Plaintiff demanded 

Oyer in Writing, and on the 14% in the Afternoon ſigned Fudgment for 

Want of Oyer ; The Queſtion was, Whether the Plainuff could ſign his 

Judgment on the Detendanr's not giving Oyer according to the Demand, „ Without 

notwithſtanding the Plea > Upon this Point the Court were unanimoully , ring vo 

of Opinion, that in Caſe a Detendant pleads with a Profert, and Oyer is the Court to 

demanded, and not given in a reaſonable Time, the Plaintift may ſign his fer aſide the 

1 *, it being eſteemed as no Plea till verified by Oyer; and they 3 : 
d the Jud ment to be regular. Rep. of Pract. in C. B. 95. Mich. 7 in. 3 


Geo. 2. Blaxland v. Burgeſs Widow. 8. C. 


(B) Given, of what Thing. 


1. A Tiaint, the Defendant demanded Oyer of the Original Writ, upon Defendant [: 
which &c. Herle ſaid, He ſhall have Oyer of the Record, but P/raded 4 9 


not of the Original, no more than in Writ of Error, for he himſelf was 8 


Party to it. Br. Oyer de Records, pl. 19. cites 7 All. 5. and 12 Afl. 2. zrawor. brevis 1 
accord ingly. | Originalis. 1 
; Plaintiff in 
his Replication ſet forth an Original purchaſed before the Time of the Tender pleaded. It was moved for 
ndant for Oyer of the Original; but the Motion was denied. The Court never makes any Rules 


mer of Originals which are Matters of Record. Barns's Notes 247. Trin. 11 & 12 Geo. 2. Ford y. 
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2. In A/iſe, after the Aſſiſe is awarded, the Defendant ſhall not have 
Oyer of the Deed by which the Plaintiff made his Title to the Office ; Quod 
nota bene. Br. Oyer de Records, pl. 20. cites j Aſſ. 12. 

3. Petition was ſued by the Earl of Kent, becauſe the King had granted 
400. Rent of the ſame Plaintiff} his Ward, and yet within Age, to F. M. in 


Fee, 


— 


— — 
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Fee, upon falſe Suggeſtion, that the Land came into the King's Hands by 
the Attainder of R. F. and had Scire Facias againſt F. M. who came and 
demanded Oyer ot the Original, viz. of the Petition; & non Allocatur: 
Quod nota. Br. Oyer de Records, pl. 9. cites 21 E. 3 47. y 
4. Warranty of Charters, the Plaintiff counted of a Feoffment with Way. 
ranty by Deed, the Detendant demanded Oyer of Ihe Deed, and had it 
Quod nota. Br. Oyer de Records, pl. 35. cites 24 Ed. 3. 35. 74. 
5. Scire facias upon an Office tound tor the King, to ſay why the Land 
ſhall not be ſeiſed into the King's Hands, and Livery made to the Heir no 
Plaintiff. The Detendant demanded Oyer of the Office, and was ouſted , 
becauſe the Effet of it was compriſed in the Writ. Br. Oyer de Records, 
pl. 22. cites 30 Atl. 27. [Arundel v. Ufford.] 
6. Rediſſeiſin is returned ſerved by the Sheriff, and Writ iſſued againſt 
the Detendant to have Execution ; the Detendant demanded Oyer of the Re- 
ne of Affiſe ; & non Allocatur. Br. Oyerde Records, pl. 23. cites 30 
All. 35. | 
7. A Man leaſed for 8 Years, and he in Reverfion granted the Tenements 
by Fine, and the Conuſee brought Quid Furis Clamat ; the Defendant ſaid 
that a Stranger, and not the Conuſor leaſed to him for 8 Tears, and died, and 
the Tenements deſcended wy and S. who releaſed to the Tenant in Fee, abſqui 
hoc, that the Conuſor had any Thing in the Tenements at the Day of the 
Note levied ; and the Plaintiff demanded Oyer of the Releaſe, and had it 
not ; becauſe he was a Stranger to it. Quod Nota. Br. Oyer de Records, 
pl. 5. cites 3 H. 4. 3. 
8. 2 of Ward by three Executors ; the Defendant ſhall not have 
Oyer of the Teftament ; and the Reaſon ſeems to be, becauſe Treſpaſs i; 
ſuppoſed to be of this own Poſſeſion. Br. Oyer de Records, pl. 7. cites 
H. 4. 2. 
S P. ibid. pl. . 9. A Man brought Sire Facias upon a Recovery of an Annuity, and the 
22 cites 20 Defendant demanded Oyer of the Deed of Annuity upon which he re- 
E. 4.8. cover'd ; and becauſe the Action is founded upon the Record and not upon 
the Deed, therefore he could not have Oyer of the Deed. Per Cur. nora, 
Br. Oyer de Records, pl. 1. cites 3 H. 6. 40. 
Io. Cui in Vita, the Defendant alleged that he was in by Deſcent, and 
prayed his Age; the Demandant alleged Deviſe by the Father to his Sn 
now Tenant, to hold in Tail, the Remainder over in Fee, Judgment &c. a 
the Tenant demanded Oyer of the Teftament. And per Tot. Cur. he ſhall 
not have it; For it belongs rather to the Tenant who is in by the Deviſe, 
than to the Demandant. Br. Oyer de Records, pl. 2. cites 3 H. 6. 46. 
Mortdarceftor; 11+ In Debt, they were at Iſſue, and at Nis Prius the Parol was put 
the Tenant without Day by Protection; and after, within the Tear, by a Repeal, the 
made Default Plaintiff brought Reſummons with Habeas Corpora, and the A 
and ng wa prayed Oyer of the Reſummons, and could not have it; Per ror. Cur, For the 
"ded re. Reſummons is only to Re- deliver the Plea inthe ſamePlight as tas before tht 
turnable &c. Parol was put without Day, and therefore attend the Iſſue; for he ſhall not 
there; per plead a-new, unleſs in a ſpecial Caſe: But it he had had releaſed atter 
_ _ the laſt Continuance, it ſeems that he ſhall plead it; and ſo he may 


not have without Oyer of Reſummons. Br. Oyer de Records, pl. 3. cits 

Oyer of the 3 H. 6. 56. bo 
Reſummons ; Y 
For it is only meſne Proceſs. Br. Oyer de Records, pl. 18. cites 2 Aſſ. 11.——Contra of Reſurmons s WIRE 
revive the Plea, which is without Day, or Re- attachment. Br. ibid. * 


12. In Replevin, the Defendant avowed for Rent deviſed to him in Mii 
main by the Cuſtom of London by Teftament. Fultliorp demanded Over d 
the Teſtament. Per Strange, it n. to the Executor; As a Feme h 
demands Dower of the Rent granted ro her Baron, ſhall not ihe 


the Deed ; For it belongs to the Heir. Br. Oyer de Records, pl. 10 
cites 7 H. 6. 1. . | 
13. Quir 


- 
—— 
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13. Quare Imp. the Plaintiff made 777% by Gift in Tail of a Manor, 
md Advew/on Appendant, and Deſcent, and Compoſition, between him, Iſſue 
in Tail, and his younger Brother, to preſent by Turn ; and the Defendant de- 
manded Oyer ot the Compqſition, and could not have it; becauſe twas only 
a Conveyance. Br. Oyer de Records, pl. 15. cites 7 H. 6. 15. 
14. Falſe Impriſonment; the Defendant juſtified by Precept of Fuftices of 
peace to him directed to impriſon the Defendant for forcible Entry, and 
tor retaining of certain Land ; the Deten ant prayed Oyer of the Precept, 
& Non Allocatur ; by which the Defendant paſſed over. Br. Oyer de 
Records, pl. 13. cites 21 H. 6. 5. 3 
15. Debt by Executor of Executor, viz. D. brought Action as Executor S. P. ibid. pl. 
C. who was Executor of B. who was Executor of one A. and twas of à 34 (bis) cites 
5 due to the firſt Teſtator; and the Defendant demanded Oyer q all the 14 H. o. 5. 
Teftaments, and twas ſaid that he ſhould have it. Br. Oyer de Records, 
pl. 27. cites 5 E. 4. 35. | 
16. Debt upon Eſcape againſt Wardens of the Fleet upon 4 Recovery, and So of Main- 
the Body in Execution and eſcaped. Young demanded Oyer of the Re- *<nance. Ibid 
cord of the Recovery ; & Non Allocatur ; For tis only a Conveyance ; tor 
the Action is not founded upon that, but upon the Eſcape. Br. Oyer de Re- 
cords, pl. 29. cites ). E. 4. 18. | | 
17. Formedon in Remainder, the Tenant demanded Oyer of the Decd 
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of Remainder, who ſhewed the Deed, which proved the Remainder to be 1 
entailed upon Condition; and Exception thereof taken, becauſe the De- K 
. 


mandant ſaid not hing of the Condition, nor alleg d it to be performed; & non 


= — 


e Allocatur; For the Deed of Remainder is ſhewn, and tis of no other 
$ Effect but to make Demandant to be anſwered ; whereupon it was order'd 4 
$ that he ſhould anſwer ; and the Tenant demanded a Copy of the Deed ; 


& non Allocatur. Br. Done &c. pl. 23. cites 3 H. J. 13. | 

18. Qu. Imp. and declar'd of the Grant of the next Avoidance. The De- 
fendant demanded Oyer of the Deed, and Plaintiff ſhews a Letter wrote 
to his Father by the Patron, in which he wrote that he had given him the 
the next Avoidance, and on this twas demurr'd ; ard rul'd clearly, without 
| Argument, againſt the Plaintiff; For twas a meer Mockery, and the 
Grant cannot be granted without Deed. Cro. E. 163. Mich. 31 and 32 
Eliz. C. B. Criſp's Caſe. 
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n, and it was refuſed ; and cited 36 E. 3. that Records muſt be entered in Latin, but dif. 


— 


pul (C) Given, How, and the Effeft thereof. 0 
the | | 7 
am XK 8 CIRE Facias upon Record of an Annuity, the Defendant ſhall 1 
the not have Oyer of the Deed ; For the Action is founded upon the 1 
the Record ; quod nota. Br. Monſtrans, pl. 145. cites 20 E. 4. 8. 8 
not 2. In Afiſe, the Tenant pleaded a Gift to him, Remainder to the King by Wo 
frer Dead inrulled ; the Plaintiff prayed Oyer of it, and had it; and he prayed Wo 
m— hat it might be inrolled de Verbo in Verbum and ſo it was. Br. Oyer de br 
irs Kecords, pl. 24. cites 1 H. J. 28. | 5 f 7 

be Tenant demanded Oyer of the Deed in Formeilon in Remainder, > 

WE Which was ſhewn ; and *rwas upon Condition, and yer well; and ao Copy . 
1 m_ " eo to the Tenant, Br. Oyer de Records, pl. 25. (bis) f 15 

. 4 * . : i | : 4 4 
inn 4. Tho Indiements are in Latin, yet they ſhall be read to the Priſon- Keb. 304. pl. i 
- of Tun Engliſh, or in ſuch Language as they underſtand. Sid. 85. pl. 13. 3 # 
aw = 14 Car. 2. B. R. the King v. Vane and Lambert. * 6850 i 
the An Lal to hear it "} ; 


1 * * 
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10 = cuſs d in Englfſh. 
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* So where 
one pray d 


Delivery of 


5. In Debt upon an Obligation conditioned to deliver up Geods in a C, 
dule annexed, the Deſendant demanded Oyer of the Condition, and there. 
upon pleaded, that no Schearle was ever delivered, to which the Plaintit 
demurred. The Court conceived, that Demand of Oger of the Grad 
tion they ſhall have Oyer alſo of the Schedule, they being all as one Dees 
2 Keb 4. pl. 8. Paſch. 18 Car. 2. B. R. Waterman v. Adams. | 

6. But on Oyer of Indeature ſor Perſormance of Covenants, he ſpall ws 


have Oyer of the Covenants, but yet muſt ſet them forth; and if he have 90 


a Copy of In- Counterpart, he“ may move the Court, and ſo obtain it. 2 Keb. 4. pl, g 


denture let 
forth in 


in Caſe of Waterman v. Adams. 


Debt on Obligation, and Oyer demanded, the Court granted it as uſual, o Oath that he hath rot an 
denture, though it was oppoſed, becauſe he had pleaded the Indenture ſpecially. 2 Keb. $2. pl. 52. Trin 13 
Car. 2. B. R. Anon. 


judice to him. See 36 H. 6. 30. And giving of Oyer is the Act of the Cour, 


7. In Debt for Savage, the Plaintiff pleaded the Patent of E. 4. oy 
ewed only an Kxemplification according to 13El1z. cap. 6. which the Cour 
held ill, and ſhould ar leaft be pleaded as an Exemplification only, 
Prout per Exemplificationem patentium apparet. 3 Keb. 491, 492. pl. 3 
Trin. 2) Car. 2. B. R. London (City) v. Decoſta. 
8. There may be a Demurrer to the Writ for any Inſufficiency in the 
Writ after Oyer thereof, and that it is entered of Record as well as tir 
Variance between the Count and the Deed whereon it is founded. 2 Luty 


1644. in a Nota there, in the Cafe of Simplon v. Sartſide Cites 5. 
C. 73. b. Wimbiſh v. L d. Willoughbp, and D. 341. pl. 5 1. and Thel. 
wal's Digeſts, where the Forms ot Demurrers in ſuch Caſes are mes 
tioned. 

9. It upon LI_ a Deed a Profert be made of it, it ſhall remain ir 
Court all the Term, and no longer, if it be not controverted ; but Letter 
of Adminiftration ſhall not be kept in Court all the Term; becauſe the 
Adminiſtrator may have other Actions pending, and it would be a Pre 


and therefore to be done by the Prothonotary in his Office, where now the 
Courſe is to do ſuch Things as were done in Court, when the Pleading 
were Ore tenus at the Bar; and an Attorney ought not to doit; Per Cur 
12 Mod. 598. Mich. 13 W. 3. Roberts v. Arthur, 

10. Formerly all Demands of Oyer were in Court, as it is now in Ci! 
of Appeals ; but now it is demanded and granted between the Attoriits 
and where there ought to be Oyer, one is not bound to plead without it; 
And if one Attorney in time demands Oyer of the other, and he tells bin 
the Writ is filed, and that he may take it, it is well; but ſure he can 
without ſuch Conſent enter a Demand and a giving of Oyer ; For if Ati 
nies are admitted ſo ro do, they will ſet forth the Matter falſly; which 
though it could not enſnare the other Side, becauſe they may product 
the right Writ &c. and have it entered, yet it would be very tedios 
and inconvenient ; As it a Deed be lead it remains in Court all chit 
Term, yet one cannot go to the Officer and take Oyer of it witho! 
Leave of Court, or of the Attorney; and the very Form of Pleadity 
ſhews it muſt be upon Demand; and Oyer of Writ is in Order to obs 
to it; Per Powel J. 6 Mod. 28. Mich. 2 Ann. B. R. Longvill v. Hundre 
of Thiſtleworth. | 

11. If A. gives Bond by the Name of B. he may plead Miſnoſmer, 2 
the other may reply, that he made the Bond by the Name of B. 4 
eſtop him by demanding Judgment, if againſt his own Deed he ſhall *W 
admitted to ſay his Name is A. and then he may rejoin and fay, %* 
he made no ſuch Deed ; But this he muſt do without Oyer ; For it 

rays Oyer, he admits his Name to be B. 1 Salk. v. Mich. 3 Ann. B 
inch v. Hooke. | 

12. In Debt upon a Bond, the Defendant demanded Oyer of my EY 

ith 4 


F _ 9. 


8 


1 —— — — —— ́ꝙ — —  — - — 


— MW 


1 at b 
* 


Jition, which was 10 perform Covenants in an Indenture, and then de- 
manded Oyer of the Indenture; and the Plaintiff gave it him, omitting 
an Indorſement, which was made before the Execution of the Deed ; upon 
chis Oyer the Defendant pleaded Periormance ; the Plaintiff replied, and 
ſet forth the Indorſement, and pray'd Judgment tor the Variance; and per 
Car. the Plaintiff was not obliged to give Oyer of the Indenture, and 
tough he did, yet being what he need not do, the ſetting it forth is 
not at his Peril, as where he is obliged to ſet it forth; nor is he concluded 
to ſay, that there is more contain d in the Indenture, but is at Liberty, as 
well as if the Defendant himſelf had fer it forth; and the Court held, 
That as the Defendant was bound to ſet it forth, ſo he was bound to ſup- 
ply this Omiſſion, and make his Plea compleat; And tor this Judgment 
was given tor the Plaintiff. 2 Salk. 498, 499. Mich. 3 Ann. B. R. Cook 
v. Remmington. 
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| cd, it is intended a ſingle Bill, Keb. 182. pl. 91. Mich. 14 Car. 2. B. R. P54 
We Ruſſel v. Lea. SP. GA 


w/c; of craving Oyer of the 


— 


(D) Demanded. In what Caſes it may or muſt be de- 


manded ; And Horb. 


1. IMEBT upon Recognizance acknowledged in Canc. or in any other 


Court, Detendant cannot demand Oyer of the Condition ; For 


the Recognizance is not in Court as an Obligation is when Debt is brought 
upon it. But it Debt be brought upon a Recognizance acknowledged in 
this Court, then the Detendant may demand Oyer of the Recognizance. 
Poph. 202. Mich. 2 Car. B. R. Chambers's Cale. 


2. Defendant may plead without Oyer if he pleaſes ; for he may 7ake In Debt on 


upon himſelf to remember it without hearing it. L. P. R. tit. Oyer &c. cites Kher, © IO 
. . Je JI/Cicn- 
18 April, 1654. B. 8. eee 


that the Con- 
dition was to pay a leſs Sum by a Day, and that before the Day he paid it in Satisfaction; But per Cur 


this is an ill Plea, having not demanded Oyer of the Condition. 3 Keb. 708. pl. 43. Mich. 28 Car. 2. B R 


. v. Clatch. 


3. In Debt upon an Obligation for Neceſſaries, no Oyer being demand- Kcb. 93: 


4 In Covenant the Defendant demanded no Oyer, but pleaded quod in v Sharp. 


Articulis illis ulterius continetur &c. The Court held this to be ill, and 
bis ſberwing the Counterpart is nut ſufficient, but the whole Indenture oughr 
o bein Court; and the Plaintitt had Judgment Niſi. Keb. 513. pl. 88. 
Paſch. 15 Car. 2. B. R. Priſland v. Cooper. 


5. Debt on Bond conditioned to perform Covenants ; If the Defendant 


ads Performance without demanding Oper, it is a good Cauſe of Demur- 
rr. Vent. 37. Trin. 21 Car. 2. B. R. Tapſcot v. Wooldridge. 


6. One cannot take Ad vantage of an Original, though never ſo vici- 


in recital, without craving Oyer of it; Per Holt. 12 Mod. 35. Paſch. 
V. & M. Anon. 


7. Caſe on ſeveral Promiſes on original ; Defendant, without craving 


Oyer of the W 15 pleaded a Variance between the Writ and the Count, 
* 


wing particularly wherein; whereupon Plaintiff demurred ; For tho 


tne Writ be in Court, yet is on a diſtinct Roll from the Count; and no 
Wy vantage can be taken of it, without craving Oyer ; Quod Cur. conceſ- 
5 and a Reſpond. ouſter awarded. 12 Mod. 189. Paſch. 10 W. 3. Brag 


Digby. 

8. In Covenant by an Apprentice for not teaching him four ſeveral 

rades in an Indenture of 7 mentioned. The Defendant, 
laintiff 's Indenture ſets forth an Indenture 


& 


pl. 54 Trin. 
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of his own, and pleads a Pertormance of the Covenants therein, Upon 
Demurrer, the Plaintiff had Judgment; For the Defendant cannot ſhew 
any other Indenture, but crave Oyer of the Indenture declared on, 6 Mod 
154, 155. Paſch. 3 Annz B. R. Foxon v. Moſely. | 

9. Declarations, Pleas, Replications, and other Pleadings; and alf, 
Oyer of Writs, Bonds, and other Deeds, ſhall be demanded by 4 Ny, 


in Writing. Rules and Orders in C. B. Mich. 1 Geo. 2. 172). 


—_ _— —— — — —_—— ” * 


(E) Demanded, by whom. 


But where T. 1. Ttaint againſt the ſame Perſon who recover d; he himſelf ſhall not has 
brought At- A Oyer of the Record, and yer he ſhall have Advantage of the Va. 


8 o 4 riance. Br. Oyer de Records, pl. 36. cites 12 Atl. 2. and M. 6. E.; 


againſt the accordingly. 
Baron and 


Feme and A. and the Baron and A. made Default ; and the Feme was received, and demanded Oyer of tle 
WWrit and of the Record, and had it. Br ibid. cites 50 Aſſ. 4. 


2. Ouare non admiſit lies againſt the Biſhop after Recovery, and yer the 
Biſhop ſhall not have Oyer of the Record; For he is a Stranger to it, ant 
cannot anſwer to it. Br. Oyer de Records, pl. 40. cites 16 E. z and 
4E. 3. 
S. P. Br 3. In Detinue, the Defendant prayed Garniſhment, and had it; and 
Count. pl-35. the *Garniſhee appeared and prayed Oyer of the Writ, and had it. Br. 


dar unh Oyer de Records, pl. 11. cites 8. H. 16. | 
that the 3 H 
Plaintiff ſhall not count a-new againſt him. Nota. i if 
P. 

_ : — 3 mW 

fen 

. S. 

(F) Demanded or given, at cht Time. Gi 


1. TM Scire Facias in Chancery the Defendant had Oyer of the Rec, Nr. 
and they are at Iſſue, and the Record ſent into Bank to be tried; ant 
after the Plaintiff is nonſuited, and then brings another Scire Facias, tit 
Detendanr ſhall have Oyer of the Record again; For Nonſuit was the Ai 
F the Plaintiff. Br. Oyer de Records, pl. 41. cites 24 E. 3 35. | 
2. Debt upon Recovery by the Plaintiff againſt this Defendant ia Writ 
any of Lo/. Damages; Moyle demanded Oyer of the Record; and be. 
cauſe the Declaration was the firſt Day of the Term, and the Defendant in. 
parled till the End of the Term, therefore he was ouſted to have Oyer d 
the Record; becauſe he demanded Oyer of the Record at this Day, au 
not at the Commencement of the Term. But Newton in a Manner atfirmet, 
that if he had Demanded Oyer of the Record the firſt Day, he ſhould 
have had Oyer of the Record. Br. Oyer de Records, pl. 14. cite 
22 H. 6. 38. 
Ss P. ibid. 3. Debt upon Obligation; the Defendant imparled ; he ſhall nor have Of! 
pl. 39. cites Of the Obligation nor Condition at the next Day, by Reaſon of the li. 
19 H. 6. . parlance ; wherefore the Defendant, by Policy alleged Variance, , 
that the Obligation was Yeoman, and the Writ Malt-man, and well ; For 
Deca is the Obligation remains always in Court, and therefore he may plead Je- 
ſhewn to the riance after Imparlance, and in another Term. Contra of Teſtamem 
Court, it re- this ſhall be but once ſhewn ; and by this Means che Plaintiff ſhewed th 
_—_ by Obligation again, and then the Defendant faw ir, and pleaded the Cond: 
judgment tion performed, which cannot be without ſeeing it; and ſo Policy to f 
all that it. Br.Oyer de Records, pl. 16. cites 38 H. 6. 2. VP 
Term, but at the End of the Term (if it be not deny'd) the Law adjudges it in Cuſtody of the ry Ex 


* 
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by 38 H. 6. 2. A. 
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Caſe. 
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| Records, pl. 15. cites 39 H. 6. 21. 
1 Ty of London v. Bre ſals. Goree.] 
1 5. Debt upon a Leaſe of a Corody ; the Defendant imparled to another 
rem; there he ſhall not have Oyer of the Deed in the other Term, by 
teaſon of the Continuance. Br. Monſtrans, pl. 144. cites 20 E. 4. 10. 
6. Note, twas held that in Debt upon Obligation, if the Defendant im- 
bares, he ſhall not ſay after, that the Obligation has a Condition, and plead 
dle (Condition &c. becauſe he did not demand Oyer of the Obligation and 
Condition before Imparlance. Br. Oyer de Records, pl. 25. (bis) cites 
= , H. . 10. 
1 ? l Tho a Man may plead without Oyer of the Bond &c. it he pleaſes, 
ret if he does ſo, he cannct after wave his Plea, and demand Oyer of it. 
I. p. R. Tir. Oyer of a Deed &c. cires 18 Ap. 1654. B. R. 
i. Oyer ought not to be granted after Imparlance. 2 Lev. 142. Trin. 
. 27 Car. 2. B. R. In Caſe of Mayor &c. of London v. Gorree. 


J is always to another Term. 6 Mod. 28. Mich. 2. Annz. B R. In Caſe of Longvile v. 
Hundred. Oyer of Deeds muſt be demanded the ſame Term that they are C 


WE ing ſaid the Courſe in B. R. &c. 3 Keb 480. pl. 19. London (City) v. Gorce. 


nnn ſufficient, where the Patent it ſelf is pleaded. —See (G) S. C. 


lf the Defendant in a Plea of Land, would have Oyer of the Deed, he muſt demand it before Im- 
WE rarlance ; For by imparling, he undertakes to defend the Land mentioned in the Plaintiff's Count, and 


oh, it would be abſurd in him to defend what he does not know. G. Hiſt. C. B. 148. 

7 B. R. Oyer of a Deed may be demanded after Imparlance. 12 Mod. 99. Trin. 8. W. 

l 

Af 9. One can't demand Oyer of a Deed: but during the Time that tis in 
| Court; and this is for all the Term in which it was produc'd in Court. 

Yen Caſe of Simpſon v. Garſide. 2-Lutw. 1644. in a Nota there, cites 

| b-- Rep. 14 Wimark's Caſe. 

t i ic. Where a Record of the ſame Court is pleaded in Abatement, and the 

er d Plaintiff demands Oyer of that Record, and it is not given in convenient 

ine, the Plea ought not to be receiv'd, but the Plaintiff may ſign his 

mel, WY udgment ; And the Rule was, that unleſs the Defendant gave Oyer of 

ul de Record the next Day, Judgment ſhould be for the Plaintifl. Carth. 


4. Trin. 10 W. 3. B. R. Theobald v. Long. 


ii. There ſhall be no Oyer after a Plea in Abatement, per tot. Cur, For © 4 2 7 (i 
0% e true Reaſon of Oyer is, that the Defendant may demur and ſhew 4 7 2 1 
e l me Cauſe; As a Variance between it and the Regiſter &c. and that a- C. F 
, 11 Pounts to a Plea in Abatement, or to plead ſome Matter in Abatement, 
FAU nd cited Co. Ent. 320. That after Plea in Abatement over-rul'd, the 
4 1+ eeendant has no more to do with the Original. 6 Mod. 28. Mich. 2 Ann. 
mel, WS. R. Longvill v. Thiſtle worth Hundred. 
d ti 12. A Motion to ſer aſide a Judgment, becauſe ſigned roo ſoon after 
ond yer demanded ; the Court ſaid, that the Defendant is to demand Oyer * 
to E | Uu before 
Par 
Fo 


For all the Term in Law is but one Day. But when the Term is ended, (there being no Officer to 
hom the Cuſtody and Charge of it belongs) the Party ſhall have the Cuſtody. And where it appears 
T b. that becauſe the Deed in another Term is in the Cuſtody of the Party, and not in 
Court, the Deſendant ſhall not have Oyer of it; and with this Agrees 4 H. +.18. 
b. This was the firſt Reſolution 5 Rep., 74. b. Mich. 35 and 36 Eliz. Br. R. in Wymark's 


Debt upon Arrearages of Annuity, the Deſendant demanded Oyer of So in Hel- 
the Deed, and could not have it, becauſe twas after Imparlance. Br. Oyer de ſor Scavage 


of the Let- 


which it was granted, cannot be demanded after Imparlance. Freem. Rep. 400. pl. 


uriæ Prolat: Bur if 

after, by the Courſe of the Court, the Plaintiff may bring in his Pord when he will. Keb. 32. pl. 85. 

BS Paſch. 13 Car. 2. B. R. Anon. — But by Hale Ch. J. On Afiennent of Variance between the Patent 

5 ſrecon, and the Declaration, in the Name of the Corporation, or any other ſmall Variance, the De- 

- T fendant may have Oyer at any Time; bur elſe nct after Imparlance. But f r this be- 
id. 491. pl. 3 

s. C. And there Hale Ch. J. ſaid, that Oyer in B. R. after Imparlunce is too late; nor is l 


and 21 H. 7. 
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Hartlyv. (efore Rule to plead is out, and that he hath one Day after to plead. Rulez 
Vary —— in C. B. 14. Eaſt. 5 Geo. 2. Littlehales v. Smith. 


Karnes's 
Notes 230. S. C. acc. 


c WAI COT COT 


(G) Pleadings. 


| 1. IN Debt on a Bond for Performance of Covenants, the Defendant canny; 
| now pray Oyer as heretotore, but mu/t plead to the Indenture, which 


If ſhall be produc'd to the Court. Keb. 104. pl. 111. Trin. 13 Car. 2. B. R 

2 Anon. 

It was ad. 2. In Debt againſt an Adminiſtrator upon a Bond of his Inteſtate the 

1 . Detendant demanded Oyer of the Bond and Condition & ei legitur; the 

! enter Condition was for Performance of Covenants in an Indenture made beryee 

| the Plea was the Plaintiff and the Inteſtate; then the Defeadant pray d Oyer of the ly. | 
{ good in Sub- denture mentioned in the Condition, though it was not in Court & ei Ig. | 
1 itance, tho 74x, and then he pleaded, and the Plaintiff demurred [generally] Gt; ME 
ö S oa the Indenture was not in Court; it ſhould have been produced by the De. 


4 that this tendant under the Hand and Seal of the * Plainritt, and where it wx 
i Manner of made, and the Subſtance thereof, that if it ſhould be miſ-recired, qr: 


1 re i or wrong Deed ſet forth, the Plaintiff might plead Non eſt factum; Nay 
ib 5 in this Caſe he cannot plead that Plea, becauſe the Defendant hath not al. 


Eliz. cap. 5. leged that it was the Plaintiff's Deed, and for that Reaſon he canng 
upon the ge- crave Oyer of it, and get it truly entered, it it ſhould be mil-recited, 


ee Bur adjudged, that upon a general Demurrer, it fhall be intended to be E 
rcr. 


do other. 7741 Indenture, and that it was in Court, and that it the Defendant hade E 
u ide it ſnould deavour'd to trick the Plaintiſt, he might have complain'd to the Cour. EF 
be upon ſpe- 3 Salk. 119, 120. Anon. ; 
cial Demur- | 

rer ; Bur the Court agreed, that the Defendant in this Caſe ought to have ſhewn the Deed, and not th: 
Plaintiff by the Law; nevertheleſs, Judgment was given for the Defendant, Quod querens nil cat 
per billam. 1 Saund. 9. Mich. 18 Car. 2. ſevens v. Harridge.—“ Inteſtate. 1 Saund. 9. Saunden 


at the End of the Ca'e cites + E. 4. 1. That the Plaintiſt in ſuch Caſe ought to ſhew the Indentur, 
but ſays, It ſeems this is not Law at this Day. 
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3. In Debt on Condition to pertorm Covenants in an Indenture, to py 
300 |. and to repair as three ſhall award; The Breach aſſign'd was, Th 
Award was made, but Detendant had not repair'd ; Detendant pra; 
Oyer of the Indenture and alſo of the Award; The Indenture was fer tort 
truly, but the Award was ſet forth untruly; whereupon there was alk 
murrer. Then it was mov'd for the Plaintiff to fer aſide this Oye, 
which per Cur. is irregular ; And it the Award be not truly fer forth 
9 firſt, the Defendant might traverſe it, but cannot pray Oyer of any thing 
1 in Curia Prolat. and the Court fer it aſide. 3 Keb. 716. pl. 1. Hill.? 
Car. 2. B. R. Sands v. Thomlinſon. 
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| q - gr $54.6 4. In Action for a Duty called Shewage Scavage] the Plaintiffs n a 
bt Nane of the lo the Grant o E. 4. by Letters Patent; the Defendants demanded O 
4 Mayor of and the Plaintiffs in their Replication demurred, Ouia placitum peda 
* London v. minus ſufficiens E9c. and per Cur. the Replication is naught ; For he H 
f Gorrey, Placitum prædictum eſt minus &c. and there was no Plea pleaded ; "ue 
» 20 Plena, and the demanding of Oyer is no Plea. and therefore a Repleader was awaits f 


therefore Freem. Rep. 400. Trin. 1675. Mayor and Commonalty of London 
does not war- Bre. 

rant the De- 5 
murrer in ſuch Form; and therefore Judgment was given for the Defendant, and did not award % 


pleader as was deſired. 3 Keb. 480 pl 19. 491. pl. 33. S. C. by Name of London (City). & 
ree ſays, a Repleaderwas awarded giving Oyer. 
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Rep. of Pra. in C. B. 72, Eaſt. 5 Geo. 2. Hammond v. Horner. 
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5. In Debt on Bond, the Detendaat demanded Oyer of the Obligation, 


and the Cond! 108 which was for Performance of Articles, and then pleaded 
the Articles, and that he had performed them; Plaintiff pray'd that the 
Articles be inrolled in hæc Verba, which being done, the Plaintiff demur- 
red generally, and ſhew'd, that Defendant in pleading the Articles had omit- 
ted part of ; And thereupon the Opinion of all the Court was againſt 
the Detendant ; For perhaps the Plaintiff would have atligned Breach 
upon the Things omitted, which now he cannot do; Judgment tor the 
Plaintiff; And North Ch. J. remember'd a Caſe in B. R. accordingiy. 
z Lev. 50. Paſch. 34. Car. 2. C. B. Hudſon v. Spier. 

6. In Debt upon Bond condition'd for Performance of Covenants in an 
Indenture ; The Defendant prayed Oyer of the Condition, and pleads, that 
be hath the Indenture in Court, and that there are no Covenants therein to 
be perform'd, Et hoc &c. The Plaintiff pray'd Oyer of the Indenture, 
which was entered in hæc Verba; and it appearing that there were ſeve- 
ral Covenants therein to be pertorm'd, he demurred to the Detendant's 
Plea, and adjudged good; for upon Oyer of the Indenture it is * made 
part of the Detendanr's Plea , ſo that it appearing judicially to the Court, 
that he did plead a falſe Plea, and averred againit the Truth of what 
appeared by the Indenture; therefore the Plaintiff needs not thew any 
Matter of Fact in his Replication to maintain his Action, but it is more 
proper for him to demur. 3 Salk. 120. Paſch. 9 W. 3. Anon. 


J. In Debt on Bond, dated 21 April, 2 Ann. Detendant pray'd Over of 


the Original, which bore 2% 16 April, 2 Anuæ, whereupon Detendant 
pleaded, That the Original was ſued out before the Date of the Bond. 
The Plaintift rep/zed, That the Writ upon which he declared was another 
Writ, and then ſets it forth; the Detendant rejoin'd by Way of Eſtoppel 
becauſe of the Oyer aforeſaid; the Plaintiff demurred, and concluded in 
Bar, and Detendant join'd in Deniurrer. Trevor Ch. J. and Nevil and 
Blencow J. held the Replication good; For the Writ being fil'd, the 
Reading ot it is the Act and Office ot the Court, and ſhall not conclude 
the Plaintiff from ſhewing the true Writ ; and that this is not /ike to Oper 
of a Deed, the Recding of which is the Ati of the Plaintiff himſelf, and 
therefore ſhall not be admitted to ſay, that the Deed 1o read to the De- 
tendant is not the Deed upon which he counted; Bur Tracy |. held, 
That when the Defendant pray'd Oyer of the Writ, and it was read to 
him, this was the Act of the Court, and when it is entered upon the Re- 
cord, the Plaintiff ſhall not be admitted to ſay, that this is not the true 


3 Writ, and fo falſify the Act of the Conrt; But had the Wrir been miſ- 


taken, the Plaintiff's Attorney, upon Delivery of the Paper Book, ought 
to have rectity'd it, or have applied to the Court to rectify it; but after ir 
is recorded, he is eſtopped to ſay, that it is not the true Writ. 2 Lutw. 
1641. 1644. Trin. 2 Anne. Simpſon v. Garſide. 

8. Where there is a Variance between the Original and the Count, or 
the Bond, and an Oyer prayed, there the Variance may be pleaded. G. 


= Hiſt. C. B. 42. 


(H) Pleadings, At coat Time after Oper given. 


. Motion to ſer aſide a Judgment, for that the Defendant's Attor- 


ney demanded Oyer of the Bail-Boad, and the Plaintiff ſigued 


7 lag nent the ſame Day; the Plaintiff's Council inſiſted, that there was 
a2 Rule given, a Plea demanded in Writing, and Oyer act demanded t. 
he Rule pas out, and Fudement figned eight Hours aſter Oyer given. The 


. 


urt ſet aſide the Judgment, and held, that the Defendant ought to 
ade reaſonable Time, after Oyer, to plead, but did not ſettle the Time. 


2. In 


S. P. S ind. 
316. 317. 
Mich 21 
Car. 2 Smith 
v. Yegmans, 


*Show. Parl. 
Caſes 221. in 
Caſe of the 
King v. 
Cheſter 
(Biſhop) and 
Pierce. 
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Notes in . 2 Tn chi Caſe the ſingle Queſtion was, Whether the Detendant ſhould 
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p Ms 15% have the [ame Time to plead after Oyer given, as he had at the Time Oyer was 
Ns, demanded > the Court held he ſhould, and fer aſide the Judgment, which 
was ſigned the next Day aſter Oyer given, the Oyer being demanded ty 
Days before the Rule was out. Rep. of Pract. in C. B. 81, 82. Mich. 6 Geo. 
2. Thecdham v. Jackſon. 

3. HH a Rule to thew Cauſe why Judgment ſhould not be ſer aſide; it 
appeared, the Rule to plead was given on Monday the 24th of October, ang 
was out the Thurſday after, Oyer was demanded on the Wedneſday, and given 
on the Thurſday, and Judgment was figned on thr Friday in the Afternoon; 
Curia; The Plaintiff's Attorney ſhould have ſtaid, and not ſigned it till 
Saturday in the Afternoon, for the Deſendant ſhall have the ſame time to 
plead aſter Oyer given, as he had when Oyer was demapded. Rep. of 
Pract. in C B. 143. Mich, 11 Geo. 2. Simpſon v. Duffield and his Wife, 


Adminiſtrators, 


For more of Oyer of Records, ow &c. See Fatts, and other proper 
Titles. 


— — 
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Parceners. 


(A) Of what Thing there may be Parceners. 


There isan 1. I an Earl in Fee dies, having Iſſue two Daughters, they ſhall 
ancient Book be Coparceners ot che Dignity, and ſhall be as one Counteſs 


(4/211 23 and the Dignity, does not ceaſe till a new Creation. 


Fc: n 23 D : 1Iartit 
Partition 18. + 3+ {Jo ; 
in theſe : on. 28, Adjudg'd. Co. Da. 1. County Palatine, 61. b. Bracton de 
Words, vis Acquirendis rerum Oomtnits, 76. b. 

Oe, 1 g 3 
Earldom of Cheſter deſcend to Coparceners, it ſhall be divided between them as well as other Lands, and 
the Eldeſt ſhall not have this Seigniory and Earldom entirely to herſelf ; Quod nota; Adjudg'd 
per tot. Cur. By this it appears that the rIdom, 1. e. the Poſſeſſons of the Earldom ſhall be divided, and 
that where there are more Daughters than one, the Eldeſt ſhall not have the Dignity and Power of 
the Earl, i. e. to be a Counteſs ; in that Caſe the King, who is the Sovereign of Honour and Dignity, 
may for the Incertainty confer the Dignity on which of the Daughters he pleaſe, and this has been the 
Uſage ſince the Conqueſt, as it is faid. Co Litr. 165. 

In Ireland three Palatinates were created in the time of H. 2. the firſt in Leinſter, which was granted 
to the Earl Strongbow thro all this Province ; the ſecond in Meth, granted to Sir Hugh de Lacy the El- 
der; the third in Ulſter, granted to Sir Hugh de Lacy the Younger ; But after, when William the 
Marſhal of England, having married the Daughter and Heir of Strongbow, had ifſue five Sons and five 
Daughters, and the five Sons being dead without Iſſue, the Selgniory of Leimſter deſcended to the fv: 
Daughters, upon Partition made between them each had an entire County allotted to her, viz. the 
County of Catherlaugh was allotted to the Eldeſt, the County of Wexford to the ſecond, the County of 
Kilkenny to the third, the County of Kildare to the fourth, and the Territory of Leix, which is nov 
the Queen's County, to the fifth and upon this each of them had a ſeveral County Palatine, and al 
the Liberties and Prerogatives in her ſeveral Purparty, as Strongbow and the Marthal had in the intire 
Seigniory of Leimſter. As if three Parceners are of a Manor, who make Partition, each of them hal 
have a = Ah and Court Baron within her Purparty. 26 H. 8. 4, Dav. 61. b. Trin.9 Jac. in Caſe of th: 


County Palatine. 


2: The ſame is of a Barony. Bracton 76, b. 

3. It a Man have reaſonable Eſtovers, as Houſeboote, Heyboote & 
appendant to his Freehold, they are fo intire as they ſhan't be divided ot 
parted between Coparceners. Co. Litt. 164. b. 

4. If a Corodie incertain be granted to a Man and his Heirs, and he hu 
Iſſue divers Daughters, this Corodie ſhan't be divided between them. Bu 
of a Corodie certain Partition may be made. Co. Litt. 164. b. 


3 


— — 
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6. The Lord Mountjoy ſeiſed of the Manor ot Cantord in Fee, did by Godb 17. 
Ped indented and inrolled, bargain and feil the fame to Brown in Fee, in 1d Mount- 
wich Indenture this Clauſe was contained; provided always, and the ÞY . La 
{id Frown did Covenant and Grant to and with the ſaid Lord Mountjo nn 
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to latereſt and Inheritance to the Lord Mountjoy, to dig &c. 2. That not- 
of Vichſtanding this Grant, Brown and his Heirs and Athgns might dig alſo, 
fe, and like to the Caſe ot Common Sauns Nombre. 3. That the Lord 
© Mountjoy might alhgn his whole Intereſt co one, two or more; but then 
it there be two or more, they could make no D:v//4on ol it, but work to- 
per ether with one Stock ; neither could the Lord Mountjoy &c. aflign his 
Intereſt in any Part of the Waſte to one or more; for it might work a 
W Prejudice and a Surchage to the Tenant of the Land; and therefore if 
— ME ſich an vncertain Inheritance deſcend to two Coparceners, it can't be di- 
WW EW vided between them. Co. Litt 164. b. Lord Mountjoy's Cale. 
„. The Dignity of the Crown of England is without all Queſtion def- 
| L cendible ro the eldeſt Daughter alone, and to her Poſterity; and fo it has 
been declared by Act ot Parliament; for Regnum non eſt divilibile. And | | 
* W { was the Deſcent of Troy, Præterea Sceptrum Ilione quod geſierat olim | 
Maxima Natarum Priami. Virg. neid. r. V. 653. Co. Litt. 165. | 
= 5. A Rentcharge is entire and againſt common Right, yet may it be di- 1 
hail 3Z vided berween Coparceners ; and by Act in Law the Tenant Oi the Land 1 
e. i ſubject to ſeveral Diſtreſſes, and Partition may be made beſore Seiſin of 7 
ce Rent. Co. Litr. 164. b. 1 
titi = 9. Cale of Habitation for private Uſe, that are not for the neceſſary 1 
e Deſence of the Realm, ought to be parted between Coparceners as well as | 1 
other Houſes, and Wives may be thereof endowed. Co. Lirt. 165. 1 
1 
| ll 
a4 i f ; 
, * 5 7 f 
ver of Wn U. 
0. (A. 2) Mo are. | 
n 6 
_ Arceners are where a Man ſeiſed in Fee or Tail has Iſſue onl 4 
be E. Daughters, or dies without Iiſue, and leaves Siſters &c. and the 
m e Tenements deſcend to ſuch Daughters or Siſters &c. and they enter, they 
d fire BN are called Parceners, becauſe they are compellable by Writ d Partitione 
e 4 Heaienda, to make Partition; and all of them are but one Heir to their 
55 i Anceſtor, and yet they have Moieties &c. in the Land deſcended. Hawk, 
s non Co. Litt. 248. (163. 
ad 2. Men deſcending of Daughters may be Coparceners as well as Women, a 
ö and ſhall jointly implead and be impleaded. Co. Litt. 164. b. 
ue. It two Coparceners are of a Uſe betore 27 H. 8. and they continue the 


| | Ulely ix Deſcents ; and after the Statute 24 H. 8. is made, there is no 
Doubt bur that they have ſeveral Moieties as they had betore. Mo. 92. 
pl. 228. Trin. 10 Eliz. in Symonds's Caſe. 


.. 
f ne f n B) Par- 


Parceners. 


— 


(B.) Parceners. | Entry by the one. In what Caſes | 
{hall exvre ſo, as that the other may ener with her. 


Tenant in 1. T one Coparcener enters upon the Diſcontinuee of her Father, ay 


mo _ p nf upon Ouſter by the Diſcontinnee brings an Aſſiſe, and recover, h 
bad Iſſue two falſe Verdict, the other map enter an 5519 in Coparceny with her, :; 
Daughters, E. 3+ 32, 21 Ul. pl. 19. ad judged. 

and d d, and 

the cue enter'd upon the Feoffee, claiming to her ſelf and to her Siſter; the Feoftee ouſted her, and ſte hn 
Aſſiſe and recover d, by which hey S$rſter eziter'd with ber, and ſhe / ber, and the Siſter brown 1 
and recovered by Award quod Mirum! for by Keaſon of the Diſco. uanα’,, the Recovery of the te 
Siſter was only by Concluſion between her and the Feoffee, to which Record the other Sifter ua, 
Stranger; therefore ir ſeems it is not Law that the other Siſter may recover the Molety with her, 1, 
Diſcontinnance not being purg'd. Br. Remitter, pl. 43. cites 21 Afl. 19. 


Br. Entre 2. Where two Coparceners are Heirs after Diſcontinuance or Abatemen, 
Cong. pl-32- and the one brings an Action, as Formedon, or ſuch like, in the Nan 


Cites 8. C.— . : F 
5 leth, the one is ſummon d and ſever'd, the other recovers one Moiety, and gi. 


ehere the ters by Execution, the other may enter with her into it. Br. Coparcener, 
one Coparce- pl. 2. cites 19 H. 6. 45. 

ner releaſes 

her Part or aliens it, and the other recevors her Moiety after Summons and Severance. Br. Coparceners, vl. 
2. cites 19 H. 6. 45. But where two Coparceners ſeiſed in Tail alien, and have Iſis and die, the If; 
of the one ſhall have Action alone, and the Iſſue of the other the like; and there where the one g. 
covers, the other cannot enter with him. Br. Coparceners, pl. 2. cites 19 H. 6. 45. 


Br. Remit- 3. Where there are wo Cparceners, and they bring Formedon, and th 


ter, pl. 12. (ye is ſummon d and ſever'd, and the other ſucs and recovers the Moicij, te 
Cites 8. C. 8 7 ; - 

S. P Per Other may enter with her. Br. Entre Cong. pl. 33. cites 19 H. 6. 59, 
Martin, Br. 

Judgment, pl. 144. cites 10 H. 6. 9 & 10. And then the oer may have a new Action in Name of = 
And ſo ſee that <uhbere no Poſſeſſion is but in ihe one only, then Right only does not remit withour lawful Py. 
ſeſſion alſo. Br. Entre Cong. pl. 33. cites 19 fl. 6. 59. 


—— 


(B. 2.) Enmtry of the one, to what Purpoſes it ſhall be fa 
the Entry of the other. 


I. 1 of the one Coparcener does not give Sei/in to the et her, uln 

ſhe enters in her own Intereſt only; Quod nota; For the Relcaſed 

the one Coparcener of all her Right to her Siſter countervails Entry ant 

Feoitment, it the one enters in the Name of both, but it the enters in kx 

own Name only, then it is only an Extinguiſhment of the Right. N 
Counterple de Voucher, pl. 29. cites 21 E. 3. 27. 

2. Where one Coparcener enters claiming to her and her Companion, ti. 

veſts Seifin in beih ; per Fiſher. Br. Entre Cong. pl. 37. cites 24 E. 3. 4 

And where 3. Baron and Feme ſeiſed in Tail, the Baron made a Feoffinent and tit 

. 0 N #4 Iſſue two Daughters who had Iſſue two Sons ; the Baron died; the Feme ens 

* Jos _ the Feoffee of his Aſſent claiming at his Will and died; and the i 

Claim to him {Daughters died, and one Son enter d upon the Feoffee, claimiug to the Ce 

and bis Cm him and his Companion; the Feoffee brought Aſſiſe again/# him who ei" 

23 andy, and recover'd by award; tor the Feme by her Entry was no D 

* ir Hun- and then the did not die ſeiſed of an Eſtate of Inheritance, fo that © 

panion, and Heir may be remitted. Quod nora. Br. Entre Cong. pl. 37. cites 24 E. 3.4 


econtra obere 


the Entry is Jawſul. Br. Entre Cong pl. 37. cites 24 E. 3. 42. 


rd yet it is 4. The Entry of one Coparcener into the whole Land is not the Er” 


ſaid elſe- | * | : ons „„ 2. 
whats: thas of both to all Intepts ; tor where there were 79 S//ers, and the oe 5 " 


Parceners. 171 


r had Iſſile and died, and the other died without Iſſue, and a Stranger the Entry of 
abared, and the 1//ue of the other had Formedon of the one Moiety, and made a one 1s 2 
himſelt Heir to his Mother, who infimul tenuit with another Siſter, and 3 


> 22 : N as to the 
act her Writ of the cther Moiety, and made herſeif thereof Herr to his Grands Stranger; ne- 


I father; Quod Nota. Br. Coparceners, pl. $, cites 4o E. 3. 8. vertheleſe 
A 995 ether<uiſc it is 
d ,ein them ſelces ; for upon the Entry of the one the other may have a N Oliit but net Afſiſe. Br. 
Co larceners, pl. $. cites 40 E. 3. 8. | 
12 


| Where Lands deſcend to two Coparceners, and the one enters, it is Fut per Cur. 


. . a 1 ) | the Entry of 
the Entry of both, and by it both may have an Aſfiſe. Per Fencote and 3 


Kirton ; Quod non negatur Br. Coparceners, pl. 1. cites 43 E. 3. 19. pot the En- 

try of both 
in Reſpect of mal ine both the Sons in Govellind to be vcuch d as one Fleir, and the Reaſon ſeems to be becar!'ſe 
it is vr their Diſadvantage to make them to render in Value Br. Coparceners, pl. 1. cites 43 E. 3. 19. 
e where they were Diſſei/ors, and the Diſſeiſee re-enter'd and the ore exter'd after, it is not the Entry 
of both; Cintravium ſapra, where it is for their Advant»ge to brino Aſſe un prod Title to gain the 
Land Br. Coparceners, pl. 1. cites M. 1 H 6. 5. When one Coparcener enters generally and takes 
the Prefits, this ſhall be acccounted in Law the Entry of them both. Co. Litt. 243. b. 


me * 

d the 

enen - 
mf (C) Of what Things Coparceners may be, and How, 


Things indto {/ible. 


1. JF a Fillein deſcend to two Coparceners, this is an intire Inheritance, 


d tie y and albeit the Villein himſelc cannot be divided, yet the Profit of 
„him may be divided; ove Coparcener may have the Service one Day, one 

59 Meek &c. and the other another Day or Meek &c. Co. Litt. 164. b. 

2. Likewiſe an Advow/or is an intire Inheritance, and yet in elſet the 88 
"1p; WS fame may be divided between Coparceners; For they may divide it to 


WT preſent by Turns. Co. Litt. 164. b. 
3. Regularly the Eldeſt ſhall have the reaſonable Eſtovers, Common, Piſ- But if the 


— £ cary, Corodie uncertain &c. and the Reſt ſhall have a Contribution, i. e. — of rang 
un Alwance of the Value in ſome other of the Inheritance &c. Co. other Ine. 
e ſal 


Lis. 165. ritance to 
1 give any 

Thing in Allowance, if the Eſtovers, Piſcary &c. be uncertain, then ſhall one Coparcener have the 
* Eſtovers &c. for a Time, and the other for the liłe Time ; As the ore for one Year and the other for 

ether, or more or leſs Time, whereby no Prejudice can grow to the Owner of the Soil. Co. Litt. 


7 rler WE Or in Caſe of the Piſcary one may have one Fiſh and the other a ſecond &c. or the one 
eleaſed RT ay have the firſt Draught, and the ſecond the ſecond Draught &c. Co. Litt. 165. 
1 . 
try 40 | 2 
rs nE 4. 4d if it be a Park, one may have the firſt Beaſt, and the ſecond 
bt. K the ſecond &c. Co. Litt. 165. 


Ss. Aud if of a Mill, one to have the Mill for a Time, and the other 


ion, thi the like Time, or the one one 25/ Diſh, and the other the ;ſecond &c. 
* 3. 47 * Litt. 165. 


and u . There is a Difference between 2 Dignity or Name of Nobility, and 
e en Office Honour; For if a Man hold a Manor of the King to be High 
1 the 2 Pave of England, and he dies having Iſſue 2 Daughters, and the eldeſt 
ne Led Caughter takes Husband, He ſhall execute the Office ſolely; and before 


50 eme ray it ſhall be exerciſed by ſome ſufficient Deputy; and all this was 
ed by all che Judges of England, in the Cate ot the D. of Buck- 
chat = WR Sham. Co. Litt. 165. 
4 E. 3-7 WE 

(D) Age. 
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Parceners. 


Kelw 1. 


— Jn 


(D) Age. //Tere one ſhall have the Privileges of her Are, 
and that, tho' the other be above Age. 


I. F one of them be of full Age and the other within Age, ſhe {1,1 
have her Age and other Privileges and Advantages that an Heir 
within Age ſhall have; and when they are Demandants for the Homage ot 
the one, the Parol ſhall demur againit chem both. Sunt autem plures Par. 
ticipes quali unum Corpus in eo, quod unum jus habent, & oportet quo 
corpus ſit Integrum, & quod in nulla parte fit defectus. Co. Litt. 164. 

2. It a Man have a Fadgment given againſt him tor Debt or Damages 
or be bound in a Recognizance and dies, his Heir within Age, or has. 
ing 2 Daughters, and the one within Age, no Execution thall be ſued of 
Lands by Hlegit during the Minority, albeit the Heir is nct ſpecially bound 
but charged as Tertenant. Co. Litt. 290. 

3. In Quare Impedit it was held, that if an Advouſon deſcend to 4 C- 
parceners, and after the Death of their Anceſtor the Church is void if 
they cannet agree in Preſentment the Incumbent of the eldeft Siſter juall be re 
ceived and inducted ; and ſo at the 2d Time the Incumbent of the 2d 
Siſter, & lic de ſingulis. Keilw. 1. Mich. 12 H. J. Anon. 


(E) Mat Privilege the Eldeſt, or her Iflue, ſhall have i 


Partition. 


I. Mil pars is Perſonal to the Eldeft, and this Prerogative c 
Privilege deſcends not to her Iſſue, but the next eldeſt Siiter ſlal 
have it. Co. Lit. 166. b. 

2. If the Parceners agree that the elde/? Siſter ſhall make Partition dt 
the Tenements in Manner atoreſaid, and it the does this, then it is fail 
that the eldeſt Siſter Mall chuſe laſt for her Part, and aſter every one d 
her Siſters &c. Co. Litt. S. 245. 

3. HH a Diverſity is to be obſerved between this Caſe of a Partitica it 
Deed by the Act of the Parties, (tor there the Privilege of Elet7 10, ot tht 
eldeſt Daughter ſhan't deſcend to her Iſiue) and between the Cale where it 
Law gives the Eldeſt any Privilege without her Af, tor there that Privileg: 
ſhall deſcend : As if there are diverſe Coparceners of an Advore/0m, ail 
they can't agree to preſent, the Law gives the firit Preſentment to the E. 
deſt; and this Privilege ſhall deſcend to her Iſſue, nay her Afſignce flu. 
have it, and fo ſhall her Husband that is Tenant by the Curteſy have 
alſo. Cujus eft Divifio alterus ft Electio. Co. Litt. 166. b. 

4. Littleton rightly collects upon the Form ot the Judgment, "Thats 
Sheriff ſhall deliver to chem ſuch Parts as he thinks good, and that the c- 
deitCoparcener ſhall have Election, when thePart itica is made lythe H 
Co. Litt. 168. 


— 


—— 


(F) Where they ſhall be deem'd in Low as one Her 
and to what Purpoſes they are ſaid jo have ſoverd 
Freeholds. 


1. N Advowſon deſcends to three Coparceners Infants, and be Pr 


» - — 5 5 ! ft w. 
ſentment by any ef them, a Stranger uſurps ; it ſeem'd to the Cl 
| | "” : 


— — — ——ĩ 
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| chat U ſurpat ion ſhould be upon all ; for one Right deſcended to them, and 
| they may join in the Preſentment. 21 E. 3. 31—— And tho' upon a 
Piſagreement between them, the Eldeſt may preſent, yet it is but à Pri- 7 
vilege which the eldeſt 42 2 may walve. ie - 4 £4 
C. B. Rot. 1849. Hoy v. Blev yx. ., re of 1x59 
2. Albeit where there are two Coparceners, they have two Moieties in 
| the Lands deſcended to them, yet are they both but one Heir, and one of 
them 15 not * Moiety ot an Heir, but both of them are but Unus Heres. 
. Lirr. 163. b. 
7 If a Man makes a Leaſe for Life, the Remainder to the right Heirs 
of A. being dead, who has Iſſue teco Dau hters, whereof the one is attainted 
+ Felony, in this Caſe ſome have ſaid that the Remainder is not good for 
: Moiety, but void for the whole; for that both the Daughters thould 
have been (as Littleton ſays) but one Heir. Co. Litt 163. b. 
As they be but one Heir and yer ſeveral Perſons, ſo they have one 
entire Freehold in the Land, as long as it remains undivided in Reſpect of 
any Stranger's Præcipe; but between themſelves in Judgment of Law they 
have to many Purpoſes ſeveral Freeholds; for the one of them may infeoſt 
the other of them of her Part, and make Livery, Co. Litt. 164. 


[ (G.) Where they ſhall be ſaid ſeiſed in Coparcenary of 


Rent. 
1. IF three Coparceners make Partition, and the one grants 20 3. Rent to the Br. Coparce- 
i two for Equality ot Partition, this Rent ſhall be of che Nature of Co- ners, 8 5 
Cites 8. C.— 


Wparcenary ; and if the one of them dies, the Rent ſhall not ſurvive, but go ) , =: 
y Moieties in Nature of Coparcenary. Br. Rents, pl. 8. cites 15 H. 7. 14. 14 10 C 
ver Frowike & Vaviſor of i phy 


= ; Elliſden. 
lich 4 & 5 Ph. & M. cites S. C. 


4 . 
=, - 
* 


I S. P. Becauſe the Rent comes in Recompence of the Land, and 
Wtherefore ſhall enſue the Nature thereof. And it the Grant had been made to them two of a Rent of 
0 5. viz. to the one 10s. and to the other 1o 3. yet ſhall they have the Rent in Courſe of Coparcenary 
id pin in Action for the ſame. Co. Litt. 169. b. The Coparcener that has a Rent granted to her 
„ele of Partition, ſhall be ſaid to have it in the ſame Manuer as if it deſcended to her from the com- 
on Anceſtor. Co. Lit. 17 7. b. 5 Rep. 8. a. in Juſtice Windham's Caſe, cites 38 E. 3. 26. b. per 
WK nivet Chief Juſtice and Chancellor. S. P. And tho' the Words are joint, yet the Cauſe of the 
nat ſhall be reſpected, and the Rent ſhall be of the Quality of the Land. 5 Rep. 8 a per Curiam, 
ſuſtice Windham's Caſe. Mich. 31 & 32 Eliz. B. R. cites 15 H. 7. 14.4. ——S. P. 29 All. 23.— 
ob. 172. in Caſe of Stukely v. Butler, cites S. C. 


W 2. If two Coparceners, by Deed indented, alien both their Parts to ano- 
err in Fee, rendring to them two and their Heirs a Rent in Fee out of the 
ad, they are not Jointenants of this Rent, bur ſhall have the Rent in 
ute ot Coparcenary, becauſe the Right ot the Land out of which the 
ent is reſerved, was in Coparcenary. Co. Litt. 169. b. 

. Iwo Coparceners make a Leaſe reſerving Rent, they ſhall have this 
ent in common, as they have the Reverſion; bur if after wards they 
=" the Reverſion excepting the Rent, then they ſhall be Jointenants of the 
ci. Fin. Law 8vo. 9. 
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the Third ther of the Siſters at her Turn, this Induction is the Reſtitution to all;* 


Parceners. 


(H) Severance, What is; And Revivd, in why 
Caſes. 


1. IF two Coparceners are in Fee, and the one makes a Leaſe for Life, thi 

I is no Severance of the Coparcenary ; for notwithſtanding, the Lord 
ſhall make one Avowry upon them both: Otherwiſe of Jointenants, ( 
Litr. 192. 

2. It Land deſcends to two Coparceners who enter, and atter the g, 
aliens her Part, and then retakes an Eſtate in Fee, the Coparcenary betueg 
them is determined, for ſhe is now in of other Eſtate. Br. Coparcenen 
pl. 5. cites 11 18 21. | 

S. P Br. Co- 3. Where two Cyparcencrs are diſſeiſed, and the one has Iſſue, and di. 
1 5 there the one ſhall have Action of the one Moiety, and the Iſſue of the the 
P:# © 8 _ ſhall have Writ of Entry ſur Diſſeiſiu of the other Moiety ; and when thy 
S P. per have recover'd and had Execution, they ſhall be Coparceners as befor 
Knivet, Br. Br. Joinder in Action, pl. 43. cires * 39 H. 6. 8. per Cur. 


Toinder in 

Action, pl. 59. cites 34 Aſſ. 15. S. P. Co. Litt. 164. S. P. If no Partition be between the 
before; but contra <vhere Partition is made, or if the alone aliens her Part, tho ſhe retakes it again ly Pr 
. haſe. Br. Several Przcipe, pl. 1. cites S. C So it is in all the Editions of Brook; but it wn 


o be miſprinted, and ſhould be 37 H. 6. 8. a. pl. 16. 


—— — 


(I) Ads. What Acts they may do the a to the other. 


Ibid. pl. 75. 1, IT was doubted it one Coparcener might enfeoff her Companion: Bu 
S. P. per Brian, the may. Br. Feoflinent de Terres, pl. 45. cites 101 
3 


(k.) What Act of one ſhall go in Benefit of the others 


1. IN Quare Impedit an Advowſon deſcended to fear Coparceners, and wit 
R it came to the ſecond Siſter's Turn to preſent, ſhe ſuffered an Uſurs 
"4 Le 262, tion; and it was moved for a Queſtion Whether this Uſurpation ſuffer 
44, 2 4. ſhall pur the third Coparcener to any Prejudice; and by the Opinion" 
Contra per the Court and of the Bar, it ſhall not be any Prejudice to the third Si 
Brian, Phat but that ſhe ſhall preſent when it comes to her Turn, and fo of the tour: 
INS: „And it was faid that by the Preſentment of the third or fourth after the Lan? 
ſcends to q Lion had to the Turn of the ſecond, the Uſurpation is avoided; and the ſocon 
Coparceners, Siſter, When it comes to her Turn, may preſent; and the Reaſon of Wood 


and they = was, becauſe all of them have but one joint Title; ſo that upon any Dil 


8 F * > phy p. E43 „ 1 x EE kd n „ * 3 
. L xk - N 1 Ns * 
i... Fm, —_ = - a. " "a Es Hen _ * 


_ be ad bance made to the 'Turn of any of them, they are to un in an Action, tl 
fone hy when an Uſurpartion is had at one Time tothe Turn of one of them, and a 


Turns, and at the Turn of another a Preſentation and Induction is had; and by "RW 


11g wor gg cauſe their Title is joint for the Caule aforeſaid, and fo the Uſurpation x 


ought, for fore had, clearly avoided ; and the ſame Coparcener, who was at one 1 
that Time out of the Poſſeſſion of her Preſentment by the ſaid Uſurpation, when! 
the Preſent- came again to her Turn, was clearly remitted. But if * Partition ve 
ment gone, hy Compoſition between the ſaid Coparceners, otherwiſe it would be, "Wa 
but when it , . L 1 
comes to his VV 00d ; tor then tho' the third Coparcener preſents t, as well ſhe may, i 
Turn again, withſtanding the Uſurpation ſuffered by the ſecond Sitter, now by he! "i 


he ſhall pre- ſentment the ſecond ſhall not be remitted, bur is put to her Wrir of R 
nt. | „ 
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: 39. Paſch. 35 
* b. Mich. 12 H. 7. re 
1 Anon. where the Court inclined to an Opinion that ſuch Uſurpation put all out of Poſlefſion, and 
I would not permit a Special Verdict, but a Caſe was made cf it for the Conſiderat ion of the Judges. 
2. If two Jointenants be diſſeiſed, and the one of them makes conti- 
vit Claim, and dies, the Survivor ſhall rake Benefit of his continual 
Claim in reſpect of the Privity of their Eſtate. Co. Litt. 252. 
ety I 
ers 3 . . * s 
(I) Ouſter. Vat ſhall be ſaid a Diſſeiſin by one of 
5 the other. 
14» 


bur 


ce E 1, 7 AND ſometimes Meadow and ſometimes Paſture deſcended to A. Br. Brief, pl. 
_- B. C. D. and E. Siſters in E el and upon a Partition a 359. cites 
& Mouety was allotted to E. who died ſeiſed thereof, and it deſcended to W. * 
then her Heir, who was Iikewile ſeiſed. J. S. purchaſed the Part of the other 
Jew four Siſters, and claiming four Parts in five of the Land, ct the Graſs 


leaving one fifth Part of the Hay on the Land, and carrying away the other 
four Parts, which W. refuſed to take. And in Aſſiſe brought by W. it 
was held that the 7aking more of the Profits of the Land than belonged to 
J. S. was a Diſſeiſin. Br. Aſſiſe, pl. 121. cites 7 Aff. 10. per Herle. 

2. In Aſſiſe, it was ſound by Verdict that two Coparceners of a Moor 


ber, made Purparty, and one leaſed his Part to A. B. for Life, who leaſed his 

Part to three at Will, who paſtured the Soil of the other Coparcener, and cut 
1: IE Yd, and mow'd Ruſhes, and the other Parcener voided theP ofſefron, and 
100 brought Affiſe againſt the Leſſee for Life, and againſt two Tenants at Will, 


and found alſo that the Tenant at Will manured the Soil to the Uſe of the Leſ- 
8 /or, but Leſſee for Life had nothing of the Profits, and that the other Parce- 
der might have taken the Profits if he would; And that the Leſſee for Life 
aid not command his Tenants to take the Profits, neither did he know any 
Thing of it, but he agreed to what they did as the Fury thought, inaſmuch 
bers, as after he knew the Tenants at Will had occupied by the Manuer he did not 
= cue them to make Gree ; and per Cur. this is no Agreement; and there— 
d lore the Leſſee for Lite is no Diſſeiſor, and alſo one of the Tenants at 
Un Will is not named, who by his Act is Diſſeiſor and 'Tenant with the 
ae others, therefore by Award the Plaintiff took nothing by his Writ, Br. 
Ahe, pl. 345. cites 37 Afll 8. | 
ma WM [ one Coparcener enters into the whole and makes a Feoffinent of the 
(our: whole, this diveſts the Freehold in Law out of the other Coparcerer. 
15 n. 156. Hill. 18 & 19 Car. 2. C. B. cites Co. Litt. 374, a. 
ww 4 When one Coparcener enters ſpecially, claiming the whole Land, and 
king the whole Profits, ſhe gains the one Moiery by Abatement. Cart. 176. 
tes Co. Litt. 243. b. 
J. A Man cannot be diſſeiſed of an undivided Moiety. 2 Salk. 423. Two Te- 
ll. 1 Ann. B. R. Reading v. Royſton. nantoin Com- 


mon of an 
ufer; one alone preſents; yet at the next Avoidance they may join, and if they are diſturbed, Quare 
WP Pcdit lies as in the Caſe of Coparceners. Quzre. And. 63. Mich. 24 & 25 Eltz. Harris v. Nichols. 
Cro. E. 18 Paſch. 25 Elis. C. B. S. C. makes a Difference between Grantees of Coparceners, 
1 1 Tenants in Common, that in the firſt Caſe an U ſurpation of one ſhall not put the others our 
Foſſeſſion, but that perhaps it would be otherwiſe in the laſt, unleſs they were ſuch as derived rheir 
tes from Coparceners ; and yet 22 E. 3.9. is, That between Strangers in Blood, or where rwo make 
poſition to preſent by Turn, if one uſurp upon the Turn of the other, this ſhall not put lum our 


Pollcſlion ; per three Juſtices, but Anderſon doubted. 


(M) Grants 


of Advowſon in her own Name only, by Reaſon of the Partition. Keil, f See 2 Vent. 


176 Parceners. 
(M) Grants by one. 
1. WO Coparceners were of 4 Rever/10x, one granted his Intereſt 


Fine to J. S. It was held that the Conuſee thall have .Ouid Juris 

clamot tor a Motery of the ſaid Reveriion. 3 Le. 6. 3 Eliz. Anon, 
S. P. Lid. 2. Two Parceners of a Houſe, one entered generally, and made a Lea; 
8 ber for Life, by the Namerot Al that his Houſe &c. Per two juſtices, the entire 
Caſeot Hem. Houle paſſed, and ſo the Words intend, and by his Livery he gained and 
ley v Price. granted the entire, tho his General Entry intends his Entry into ng 
more than what he had Right ro; but per Gawdy J. as the Entry Prima 
facte gains no more than what he had a Right to demand, no more ſhall 
this Leaſe : And Foſter at the Bar ſaid it was adjudged in this Court in 
Reynold's Caſe, according to the Opinion of the two Juſtices. Cro, E. 


615. Gerry v. Holtord. 


(N) What Offence of one ſhall bind her Companion. 


gut it a Man 1. IT is to be obſerved, that there is a Diverſity between a Deſcent 
makes a Leaſe which is an Act of the Law, and a Purchaſe, which is an Act of 
Lie, the the Party; For if a Man be ſeiſed of Lands in Fee, and has Iſſue tuo 


Remain”, Daughters, and one of the Daughters is atrainted of Felony, the Father dies 


of A. being both Daughters being alive, the ove Afoiety thall deſcend to the one 
dad, who Daughter, and the other ſhall eſcheat. Co. Litt. 163. b. 


has [ze two 
Daughters, whereof the one is attainted of Felony, in this Caſe ſome have ſaid the Remainder is not 


good for a Moiety, but void for the whole; For that both the Daughters ſhouid have been (as Little. 
ton ſays) but one Heir. Co. Litt. 163. b. 


(O) Where Feoffee of one ſhall have Aid of the other, 


1. IF one Parcener makes a Feoffinent in Fee, and after her Feoffee is im. 
pleaded, and wvouches the Feottor. She may have Aid of her Ce 
parcener to dere;gn a Warranty Paramount; Bat never to recover pro Rats 
"_m her by Force of the Warranty in Law upon the Partition. CG 
itt. 174. 

2. In 3 Caſes the Feoflee of one Coparcener ſhall have Aid of tht 
other Parceners to dereigu the Warranty Paramount, and therefore if then 
are two Coparceners, and they make Partition, and the one of them inter 
her Son and Heir apparent, and dies, the Son is impleaded ; albeit he be i 
by the Feottmeart ot his Mother, yer ſhall he pray in Aid ot the other 
Coparcener to have the Warranty Paramount, and the Reaſon of tit 
Granting this Aid is; Becauſe the Warranty between the Mother and tit 
Son is by Law annulPd, and theretore the Law gives the Son (tho he 
in by Feoftment) to pray in Aid of the other Parcener to dereign i 
Warranty Paramount. Co. Litt. 174. 

3. It a Man be ſeiſed of Lands in Fee, and has Iſſue two Daughte', 
and makes a Gift in Tail to one of them, and dies ſeiſed of the Reverii! 
in Fee, which deſcends to both Sitters, and the Donee or her Iſſue is in 
pleaded; the ſhall not pray in Aid of the other Coparcener, either to” 
cover pro Rata, or to dereign the Warranty Paramount ; becauſe the other 
is a Stranger to the Eſtate Tail, whereof the eldeſt was ſole Tenant, 4. 
Partition never was or could be thereof made. Co. Litt. 174. b. 
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| : ſt was found that M. was ſeiſed in Fee of the Rent, and died ſciſed, aud the 


/ | Eldeſt ſhall have the Preſentation. Br. 


poi 1 : 2 | : 
6 ode (Dare Impedit and one by Cevin with Defendant counts falſely, and will not agree with her Com- 
nion in a true | 


WE = Quzre thereof, and ſays that the other Siſter who has the Land, cannot 
Jain in the Formedon, for the has her Portion. But if 


; then it ſeems that both ſhall we 
20 H. 6. 2. 13. 


qͤuq2 . es 0 
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Parceners. 


—_ utc 


(P) Actions by one againſt the other. 


7HERE there are three Parceners who make Partition, and one 

has an equal Part, and another has too much, and the third tuo 
little, he who has roo little ſhall ſue alone againſt him who has too much 
only, and the firſt who has equal ſhall not be Party; For he did no Wrong. 
Br Error, pl. 131. cites 42 Aff. 22. 

2. An Aſſiſe of Darrain Preſentment doth not lie between Parceners 
when one of them Hſurps in the Turn of another; becauſe ot the Privity 
which is between them, and the Words of the Writ are againſt him thac 
detorces the Advowſon. ſenk. 2. pl. 1. cites 20 E. 3. 15 E. 3. Fitzh. 
Darrain Preſentment. 

Hut one Parcener may have aQuare Impedit again/t another, when her 
Turn is diſturb'd by the other Parcener. Jenk. 2. pl. 1. cites F. N. B. 34. 

4. One cannot have Mordanceſter againit the other. Sce F. N. B. 196. (L) 
— But may have a VNuper Oliit. See F. N. B. 197 (A) &c.-—And lo ot a 
Rationabili Parte. F. N. B. 9. (B) &c. 


I, 


W 


(Q) Actions a 


cainſt others. 
ſhall join. 

I, HERE two Daughters are Heirs, and the one enters, and ane gr ame. 
who has no Right ouſts her, and fe brings Affiſe in her Name pl. 259, cites 
aleae, and all this Matter found by *Verdict ; and becaule ſhe hath Right 8 C. 
againſt all who hath not Right, thereſore the recovered by Award, Br. Orig. (Ma- 


Entre Cong. pl. 59. cites 26 All. 2. ter.) 
2. Aſſiſe of Rent by E. the Defendant ſaid that the Plaintiff had 8 p. And the 


In what Actions they 


| ; vt hing unleſs in Common with 7 F. Daughter of A. Sifter of the Plaintiff Tenant thall 


not be 
charged to 
both ; quod 
Nota Br. 
Brief. pl. 
292, cires 
S. G. 
* Orig. 
(Fine.) 


who ig alive, not named, Judgment of the Writ; and it &c. Nul torr. 


Rent deſcended to A. and k. which A. had Iſſue F. S. and died ; and F. F. 
was within Age, and E. tcok her in Ward, and recetved the whele Rent to 
ber own Uſe, and none to the Uſe of J. S. nor was any Thing afthigned to 
J. S. in Allowance, nor had the Anceſtor any other Land; and by A- 
ward the Writ was abated, by the nor naming J. S. quod Nota. And 
ſo ſee the * Seiſin of one is the Seiſin of both; quod Nota bene. Br. Join- 
der in Action, pl. 60. cites 36 Als. 1. 

3. It Land in Fee Simple and Fee Tail, deſcend to two Siſters, and they 
make Partition, ſo that the one has the Fee /imple Land, and the other ih; 
Laud tailed, and fbe who has the Land tailcd aliens and dies, and her Iſlue 
brings Formedon, and the Tenant fbews this Matter, the Iſſue and his 
Aunt ſhall join, and the one ſhall recover the Whole. But Brook makes 


e had alien the 
1 the ether had brought the Formedon, 
] 


Fee ſimple Land alſo, before the Iſſue 
join. Br. Formdon, pl. 2. cites 


4. After Partition the one Heir ſhall have Formedcn alone. Per Brook. 


Br. Formdon. pl. 2. 
5. Parceners ſhall join in Ouare Impedit when a Stranger preſents ; For Contra. For 


e claims the whole Advowſon againtt them both. Jenk. 2. pl. 1. 3 
not agrec, the 


Joinder in Action, cites 5 H. 7. 8. But if two Coparcener; 


ount.; the other may hate a Sul pæna againſt her, to comvel ler to jin and agree in the 


pl. 12. Cites 6 E. 4. 10, 


ant. Br, Conſcience F 


2 J. 6. But 


. ought to 


178 Parceners. 


1 
Sce Preſent- 6. But if four Coparceners of an Advowſon are, who preſent by Tu, 
ment (NM. b.) and one ſuffers an Uſurparion, they ſhall all join while the Coparcenz;; 
ee continues, bur ot after Partition made. Keilw. 1. Mich. 12 H. 
Compolition to Anon. 

preſent by 5 

Turns, they miy join in (Qua. Imp. 2 Inſt. 365. 


But the /, 7. Coparcenary is ut ſevered or divided by Law by the Death ct 47 
ſues of fee of them; For it one die, her Part ſhall deſcend to her Iſſue, and 9, 
jou e Precipe ſhall be againſt them; For they ſhall never join as Heirs to fe 
foal veral Anceſtors in any Action Anceſtrel : But when one Right deſcends fra 
Kights de- one Anceſtor, and then Propter unitatem Juris, ho they be in ſeveral HU. 


{cend) ſhall 25425 trom the common Anceltor, yer thall they join. Co. Litt. 14, 
never join as © 


Heirs to their Mothers, and yet when they have recovered, a Writ of Partition lies between ther 
Co. Litt. 164. 


But in the 8. If a Man has Iſſue two Daughters and is diſſeiſed, and the Dang e 
＋ na have Iſſue and die, the Iſſues thall join in a Precipe ; becauſe one Righ: 
Daughter; deſcends from the Anceſtor: And it makes 20 Difference Whether the con. 
had been ac- mon Anceſtor being out of Poſſeſſion died before the Daughters, or after ; 
zually ſeiſed, For that in both Caſes they muſt make themſelves Heirs to the Grand. 
and had been father, which was laſt ſeiſed, and when the Iſſues have recover'd the; 
diflciſed, 4 * : . 7 
after their ate Coparceners, and one Præcipe ſhall lie againſt them. And likewiſe 
Deceaſes the if rhe Iſſues of two Coparceners which are in by ſeveral Deſcents, be i. 
Iflue vail ſeiſed, they thall join in Ahe. C. L. 164. 

not join; Be- 

3 Rights deſcended to them from ſeveral Anceſtors. Co. Litt. 164. And yet when they have ſeceraly 
recovered they are Coparceners, and one Præcipe lies againſt them. A Releaſe made by one of them to the 
other is good. Co. Litt. 164 - Note a Diverſity inter Deſcenſum In Capita, and In Stirpes. Co. Litt. 16, 


9. Two Parceners ſhall have a Writ of Ayel, and by their Count ſup 
pole the common Anceſtor to be Grandfather to the one, and Great Graus. 
father to the other, Co. Litt. 164. 


10. They mult join in Debt for Rent. 3 Mod. 199. Paſch. 2 Jac. 2 
B. R. Anon. Obiter. 


12 Mod. 86. 11, They mult join in an Avowry. 1 Sal k. 390. Mich. 7 W. 3. B. R 

82 3 Stedman v. Bates. 

. 2 Mod: 141. S. C. —Carth. 364 Page v. Stedman. S. C. and held that if one diſtrains, fi 
e Conuſance in her own Right, and as Bailiff to ber Siſter for the intire Rent. 


S. P. 12 Mod. 12. Coparceners make but one Tenant to a Præcipe. Per Holt Ch. |. 
86. in S. C. Comb. 347. Mich. ) W. 3. B. R. Stedman v. Page. 

. P. So in 13. They muſt join in one Action of Treſpaſs, and ſo in a Mord ana- 
Writ of En- tor, where only the Right is concerned, and therefore much mort 


A cp in Replevin, which goes to the Right and to the Poſſeſſion. 12 Mod. 
5 C 34 86. Stedman v. Page. 


(R) Actions. Joinder by them, tho" in ſeveral Degrees 


'E 3 O brought Writ of Coſinage of the Seiſin of W. who was Gf 

Grandfather to the one, and Great-Great-Grandfather to the th 
and yer well. And yet the Statute of Glouceſter, cap. 6. wills, that let 
the one is of a long er ofa than the other, there they ſhall have Rec) 
by Writ of Mortdanceſtor. Bur ſee the Statute is in the Affirmative, ant 
therefore it ſeems they may have this Action alſo : And the ſame Li: 
that rwo Coparceners, and the Heir of the third Coparcener, may 1 


in * of Entry Sur Diſſeiſin. Br. Joinder in Action, pl. 117. cis 
19 E. 2. 
| _ 
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Parceners. 


2. Fine was levied zo A. for Life, the Remainder to two Barons, and 
i eir kemes in Tail; the Tenant for Life died, the two Barons and ther 
Fees had Iſſue and dy d before Entry, the one Iſſue ond a Stranger enter d, 
and the other Iſſue brought Scire Facias upon the Fine of the Moiety, and 
ood, {or it was agreed that the Iſſues in Jail ought to ſever in Action, 
ind rot join in Action ; For It is a joint Gift, but jeveral Inheritance. 
pr. Joinder in Action, pl. 38. cires 24 E. 3. 29. 
3. And where Coparceners are diſſeiſed they may join in Action, but their If a Man 
Heirs ſhall ſever in Action; per Cur. Ibid. ſeiſed of cer- 
; tuin Land in 
Fee, has Iſſue 2 Daughters and dies, and the Daughters enter &c. and each of them has Iſſue a Son, 
and die without Partition made between them, by which the one Moiety deſcends to the Son of the one 
Parcener, and the other Moiety deſcends to the Son of the other Parcener, and they enter aud occupy 
in common and are diſſeiſed, in this Caſe they ſhall have in their two Names one 4ſſiſe and not two A1- 
fiſes, And the Cauſe is, for that albeit they come in by divers Deſcents &c. yet they are Parceners, 
ard a Writ of Partition lies between them. And they are not Parceners, having Regard or Reſpect 


only to the Seiſin and Poſſeſſion of their Mothers, but they are Parceners rather, having Reſpect to 
the Eſtate wliich deſcended from their Grandfather to their Mothers; for they cannot be Parceners if 


Erit Deſcent which was to their Mothers, they have a Title in Parcenary, the which makes them Par- 
ceners. And alſo they are but as one Heir to their common Anceſtors, viz. to their Grandfather, from 
whom the Land deſcended to their Mothers. And for theſe Cauſes before Partition between them &c. 
they ſhall have an Aſſiſe although they come in by ſeveral Deſcents. Co. Litt S. 313. 


It Abatement or Waſt be made againſt two C parceuers, and the one The gun 
las Iſſue and dies, the Iſſue and the other ſhall join and recover the Land, 9 !heNicce, 


but the Damages thall be ſever d. Br. Joinder in Action, pl. 98. cites 11 22 2 
H. 4. 16. 


Aunt and 
diſter, ought 
to ſever in Action. Br. Several Præcipe, pl. 9. cites 24 E. z. Aunt and Niece ſnall have Js aft 
pintly, for Waſt dene after the Deceaſe of the other Siſter, and for Waſt done be fora, the Aunt may count 
of Waſt done to her own Diſheriſon only and all in one Writ Vid. Kelw. 105 b. pl. 17. cites 45 
B. z. 3. pl. 11. 35 H. 6. 23. per Forteſcue, & 11H. 4. fol. 16. 


5. The Aunt and the Niece may join in ſur Cui in Vita upon Alienation 
made by the Baron, their common Anceſtor, or upon Recovery had againſt the 

| Baron and his Feme. Br. Joinder in Action, pl. 105. cites F. N. B. Cui in 

Vita. 

6. If there are 2 Coparceners of a Reverſion, and Waft is committed, This Point 
and one dies, the Aunt and Niece ſhall join in an Action of Wait. Co. of Co. Lit. 


Ir. was much 
Litt. $3. b. doubted of 


PE by 3 J. For 
; By laid, that the Books cited do not warrant the Opinion, and that other Authorities are contra. 1 
alk. 186. 10 W. 3. C.B.——and cited * Mo. 34, 110. 40, 127. 


* Mo. 34. pl. 110. is generally that two Parceners may join in Waſt againſt their Leſſee, Trin 3 


; Elis Anon. and Ibid. 40. pl. 127. is agreeable to Co. Litt. 53. b. 


$ 7. Where two Coparceners are, and the one has Iſſue and dies, it the 
Jus and the other enter and arediſſeiſed, they may join in Aſſiſe, becauſe the 
Coparcenary continues; and ſo if there were 20 Deſcents where the Co- 
ay continues and no Partition had. Br. Joinder in Action, pl. 40. 
Fites 9 E. 4. 14. 

g. Where — Tenants are in, the one as Heir to his Mother, in the one 
Ohiiety, and the other as Heir to his Mother, of the other Moiety, and they 
Re to demand, they ſhall demand by ſeveral Præcipes. Br. Several Præcipe, 
N. . cites 37 H. 6. 8. 


(S) „ here 


their Mothers were not Parceners before &c. And ſo in this Reſpect and Conſideration, vir. as to the 


— — — — — = 
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(S) In here Damages recover'd jointly call enure in Sever. 
alty and not ſurvive. 


But if all 1. JF three Coparceners recover Land and Damages in an A/jſe of My. 


— 1 danceſtor, albeit the Judgment is joint, that they ſhall recover the 
tron by force Land and Damages, yet the Damages being acceſſory, tho* they be per- 


of an Elegit, ſonal, do in Judgment of Law depend upon the Freehold, being the Pr 


and tuo of cipal, which is Several; and tho the Words of the judgment be Joint, yet 


—5 = ſhall, it be taken for diſtributive, and therefore if two of them die, the intite 
third ſhoula Damages do nor ſurvive, but the third ſhall have Execution according to he 
have had Portion. Co. Litt. 198. 

the Whole 


by Survivor till the whole Damages be paid. Co. Litt. 198. 


(T) Actions ſurvive, in what Caſes, or by whom to h: 
brought after the Death of one. 


1. IF twoCoparceners have cauſe to have Ceſſavit, and one dies, the Ac. 
1 tion is gone, for there is no Survivor, and the Action is real; other. 
wiſe it ſeems of Treſpaſs and Things perſonal. Br. Jointenants, pl. 1, 
Cites 33 E. 3. & Fitzh. Ceſſavit 42. 

* The Word 2. In Vaſt Exception was taken to the Writ, becauſe two Coparcener 
Ser brag and the Heir of the zd join'd in the Writ, whereas the Husband of tie WE 
hr i tens zd Sitter, being Tenant by the Curteſy, was living, and tor this was cited 22 : 
ſhould be II. 6. 21, 22. But it was anſwer'd, that his joining would be to no pu. 
omitted. poſe ; For he is not to have Damages, becaule the Waſt was not to his i 

8 


e Diſheriſon, and the Land he ſhall not recover againſt the Defendant, tt 


ot the Term * being determined; And the Court were of the ſame Opinion, | 
Tad ih Ls. 164. pl. 269. Mich. 29 Eliz. C. B. Sir Richard Lewkner's Cate. 
the Tenant 

by the Curteſy, and ſo he has no Cauſe to complain. And the whole Court was of Opinion, that b. 
cauſe the Term was ended, the Writ was good notwithſtanding the Exception. Godb. 115. pl. iz. 
S. C. by Name of Lewknor v. Ford. S. C. and S. P. 4 Le. 226, 227. Le. 48. pl. 62. S. C 


A. — 


(U) Avvinſt them. In what Caſes they muſt be join 


8. P. No it 1. NTR in the Quibus againſt two of Diſſeiſin done to the I, 
be after ſeve- mandant. The Defendant demanded Judgment of the Wik, 


I” For the Grandfather of the Tenants was ſeiſed &c. and died ſeiſed, and it 


are as one Land deſcended to two Daughters, who entered and died ſeiſed, and the ti 
Tenant, and now Tenants are in, the one as Heir to his Mother in the one Moiety, aud 


one Præcipe qr her as Heir to his Mother of the other Moiety, and ſo ought to have ſeit 


dd X * + ts 
— al Writs or ſeveral Precipes, but the Opinion of the Court econtra ; fe 


them all. Br. as long as they are in as Coparceners, and in Caſe of Coparcenary, 4. 
Coparceners, yo Partition made, W rit of Partitione faciend' lies between them, and ther, 
. 1, cite, fore Joint Præcipe lies againſt them. Br. Several Præcipe, pl. 1. cites 


Contra where 
they are in : ID 4 
by ſeveral Titles, or by Partiticn., Br. Juinder in Action, pl. 43. cites 30 H 6. $.—-Cbur is miſcited, 6 


ould be 37 H. 6. 8. 


(W) Pfeadil. 
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(W) Pleadings, Cuunt Kc. 


. SSISE by 7 Femes and 5 did not ſue, by which they were n- une note 

nd and ſever d, and the 2 received to ſue alone, who made that Foe Par- 
their Plaint of two Parts of ſeven Parts of two Aeſuages, two Cares 0 er _ 

|; 3 - JAY , ought Aa 

Land 41. 1s. 24. Rent and of the Moiety of ſeven Parts of the fame Temes If nt and de. 
ments cum Pertinentiis, and the Plaine was challenged, becauſe they did manded a 
not ſpew if the ſeven Parts are the whole Tenements or not ; by which the Fowſe, tæco 
Plaintiff {aid that they were, and the Plaint adjudged good. Br. Plaint, _— 
pl. 11. Cites 10 All. 12. 5 | 


tree demand- 
ed three Parts 
of a Houſe divided into five Parts and well. Br. Plaint, pl. 11. cites M. 17 E 


— 3 * + 4. 
a 4a — A * F 
* 


9 ” a * 
FE * * * MEL . 
n K 


_W i 
2 


Y — * - 4 
7 . * * * 
AY 1 * © "7 


* 


3. 


2. Aſſiſe againſt two Coparceners; the one made Default and the Aſſiſe was 
awarded againſt her by Default, and the rer pleaded a Deed of the Au- 
actor of the Plaintiff inade to the Anceſtor of the Tenant with II arranty. 
And it was awarded that ſhe may plead this for her Moicty well enough, 
and for no more; Quod nota. Br. Aſſiſe, pl. 469. cites 13 E. 3. 
= 3. Four Coparcencrs are of an Advowſon, and three of them grant and con- 
= /irn that which to them belongs therein to the fourth, and it is no Title 
W without ſhewing Deed ; by the Opinion of the Court. Br. Monſtrans, pl. 
S 47. cites 21 E. 3 37 
4. But in Replevin, the Defendant avowed for a Rent for equality f 
E Partition between 3 Sitters reſerved, and did not jhew any Decd ot the 
E Reſervation ; Quod Nota. Br. Monttrans, pl. 3. cites 2 H. 6. 1 
FJ. Where Avowry is for Rent reſerved upon Equality of Partition, upon 
Partition made between two Parceners, it is a good Plea that they were 
W three Parceners, and that the Third at the Time of the Partition was out of 


e Country, and came back within Age and re-enter'd, and the other ſaid 
u- bet the third after releaſed her Eftate, abſque hoc that ſhe enter d; Priſt ; and 
ste others e contra. Br. Avowry, pl. 68. cites 24 E. 3. 51. 58. 
the WR 6. In Precipe quod reddat, if the Tenant ſays, that he has nuthiug Br. Mainte- 
„ Coparcenary with V. M. not named, ſudgment of the Writ, the other 2 oe 
ay, that ſole Tenant as the Writ ſuppoſes, abſque hoe that N. N. any 2 l. by 
thing has, and not abſque hoc that he holds in Coparcenary with N. N. And 16. accord- 
b upon Jointenancy. Br. Iſſues joines, pl. 59. cites 22 II. 6. 17. ing!y. 
$ J x Br. Traverſe 
. pl. 295. cites S. C. So where they are in Severally, the one ſhall ſay, that he is Tenant of the Moiety 
=” Seteralty, abſque lc that the other any thine bas, and the other ſhall fa 


y the like for the other Moiety ; 
Fer Danby quod Curia conceſſit. Br. Several Præcipe, pl. 1. cites 37 H. 6. 8. 


8 ". It is good Iſſue that they held in Common by Deſcent &c. and there- Br. Partition 
e it ſeems that it is not pregnant; quod nota. Br. Negativa &c. pl. 36. Pl. A5 cites 
7 S. C 

cites 36 H. 6. 19. 

8. He who pleads that the Plaintiff has nothing but only in Coparcenary do where the 
: uh 7. N. ought to ſhew how, viz. That A. was ſeiſed and died ſciſed, “ e 
they as Daughters and Heirs entered. Br. Coparceners, pl. 7. cites 2 E. a 1 


* cenary in im- 
7. | | ſelf. 7bid. 
9. In Ejectment brought upon a Leaſe made by two Coparceners, the De- 
Flaration was re. dimiſerunt; Exception was taken, that the Leaſe is 

e ſeveral Leaſe of each of them for her Moiety, and it was rul'd a good 
ception. Mo. 682. pl. 939. Mich. 42 & 43 Eliz. Milliner v. Robinſon. 
10. In Replevin the Plaintiff declared for taking Bricks &c. The De- 1 elt. 499. 
dant made Copnizance as Bailiff of cone J. B. aud G. his Wife ſetting Sti dau 
Erh, That one S.B. was ſeiſed in Fee of the Lands in which &c. and be- 2 3 Fa 
Es ſo ſeiſed, made a Leaſe thereof to Griffith tor 44 Years, rendring aries e 
13. ent, that S. B. died, and the Lands deſcended to his Daughters Co- For by Lit- 
1 reiles, one whereot married tae ſaid J. B. and the other was the pre- t]et0n him- 


3A ſent ſelf, both 
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Liters mult ſent Counteſs ot Salisburs, and ſo made Cognizance for 4 AMoieiy of th, 
rt Ar Rent; and upon Demurrer, Judgment was given tor the Plaintiti'; becaul. 
Heir by De- one Coparcener cannot maxe ſuch an Avowry tor a Moiety of the Re 
ſcent, and before Partition, though they have ſeveral Inheritances. 5 Mod. 141. Mich 
ms burone j W. 3. Stedman v. Page. | 

clr, to 
whom the Rent deſcerds as one intire Inheritance. Carth 364 S. C. Page v. Stedman. The 
Defendant ought to have made Conuſance for the whole Rent as Bailiff to both Siſters — & where * 
Hiſter diſtreins, ſhe muſt atoww m her caur Right, and alſo as Pailtf to ber Siſter for the intire Rext, and ne 
for a Moiety only in her own Right. Ibid. —Comb 347. 5. C-<S. C. cited by the Reporter. 2 Lurg 
1210. in the Calc of Olmer v. Sheaf. | 


See partition (XJ here in a real Action by one Parcener againſt an. 
(Ea, other Judgment ſhall be given in Severalty. 


I. IF two Coparceners be, and one diſſeiſe the other, and the Diſſeice 

I brings an Aſſiſe and recovers, it has been ſaid, that ſhe ſhall hay 
Judgment to hold her Moiety in ſeveralty; And this ſeems, (ſay they) 
very ancient, and thereupon vouch Bracton. (L. 4. to. 216. b.) Si res fy. 
erit communis locum habere potuit communi dividendo Judictum ; And 
ſo (ſay they) it one Coparcener recover againſt another in a Nuper clit 
or a Rationabili parte, the Judgment ſhall be, That the Detendant ſhall re. 
cover and hold in Severalty. Co. Litt. 167. b. 

2. But Britton is to the contrary ; For he ſays, Et ſi aſcun des Parce 
ners ſoit enget ou diſturbe de ſa Seiſin per ces autres Parceners un, ou, Plz. 
ſors, al Diſſeiſee viendra Aſſiſe per ſeveral Pleint fur les Parceners & . 
covera, mes nemy tener en Severalty, mes en Common, ſolonque cco qu: 
avant le fiſt &c. and this ſeems reaſonable ; For he muſt have his Fu 
ment according to his Plaint, and that was of a Motery, and not ot an 
Thing in Severalty; and the Sheriff cannot have _ Warrant to mike 
any Partition in Severalty, or Metes and Bounds. Co. Litt. 167. b. 


e 


V) Equity. 


1. IF two Coparceners bring Ouare Impedit, and the one counts 4 ſu 

Count by Covin had with the Defendant, and will not agree with hi 
Companion in the true Count, there his Companion may have Sybpn + 
gainſt him to make him agree with him; Per Moyle. Br. Conſcience, pl. u 
Cites 6 E. 4. 10. 


For more of Parceners in General, See Aid of a common Perſon, (A. 
tC. Partition, and other proper Titles. 
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-riſhes. Per 


Hobert Ch 


| ; 8 : |. Hob 295, ? 
h . . 7 6 5 1 
ty, (A) Vat 1s or ſhall be intended a Pariſh or a I o. ———Con * 
- p tra by Rich- 1 
47 Q Pariſh. ardſon. Litt. 1 þ 
Rep.“ 5.—— 1 j 
8 +1. HERE a Pariſh is alleged generally, this ſhall be intended to be But fee Go- 1 
a Vill, and to be the tame with the Vill, and not to contain dh. Rep. dl. 
Alle more Vills unleſs it be ſpecially alleged; But a Vill and a Parith is all e i 
one, and it is ſufficient to allege a Pariſh where a Vill is required, as ap- where Pa- 1 
ars by diverſe Cafes, upon Ad of Parliament, called the Statute of riſhes are ar- ! | 
” Additions, which requires that the Vill be named, yet it being alleged 3 od ui off 
elſe that he was of ſuch a Pariſh ſuffices ; and tor this Purpoſe the long Quin- 1p ome 1 
hate to of Ed. 4. 141. and diverſe other Books were cited, and 2 Init, 669. Per -——- Oli. | 
Hey) Holt; and therefore the alleging it at a Pariſh ſutfices; For the Parijh of givally the 
gf St. Giles's is a Vill. Skin, 554. Mich. 6 W. & M. B. R. in Cale of Wil- 5 
An 3 1 Ketercnce 
lin ei Laus. to civil Nat 
wh ters, Was di- 
Ul r- vided into Vills only, and Pariſhes were Diviſions only in Reference to Eccleſiaſtical Affairs and rhe 
Common Lax took no Notice of them, inſomuch as a Fine was not admitted of Lands in a Pariſh ; bur in 
Parce. Proceſs of Time Pariſhes became Diviſions taken Notice of in Reference to civil Matters, and arc now 
. Pl, uſed in Fines ; And though a Place ſpoken of ſimply is intended a Vill, yet Stabitur Preſumprioni | 
& 5 donec probetur in Contrarium. Per Atkins. Freem. Rep. 228. Trin. 16-7. in Caſe of Addiſon v. Or- 
le way. 
£0 Qui + Adjudg'd. Mich. 6 W. 3. 2 Salk. 501. cites S. C— Ibid. cites S. P. Adjudg'd. Mich. o Wiz B. 
Tuch. R. Vinkeſton v. Ebden. It ſhall not be intended that there 1s More than one Parijh in a City, um lets 
ry 2 the contrary be made to appear. L. P. R. tit. Pariſh, cites Trin. 23 Car. B. R. For jome Cities have but | 
* one Pariſh. Ibid. + 
| Max ! 
b. 


2. A Pariſh may contain a whole Hundred, as the Pariſh of Z? Dean 
contains the whole Hundred ot "Taunton Dean. Arg. Skin. 560. Mich. 


6 W. & M. B. R. in Caſe of Hicks v. Woodſon. 


For more of Pariſh in General, See Churchwardens, Diſines, J29or, 
and other proper Titles. 


Pariſhioners. 


(A) Their Power &c. And compellable to do what. 


1. | JAriſhioners may pull down a Wall that hinders them in their N 
to Church. Arg. Ow. 12. cites F. N. B. 185. b. 

2. In Things of Intereſt, as in Common, Pariſhioners cannot preſcribe ; 

But in things of Eaſement, as a Way, a Man may preſcribe ; Per Owen; 


And per Anderſon, none may preſcribe but thoſe that have perpetual Con- 
$ nuance, and therefore Tenant for Years or for Life cannot preſcribe, but 


muſt be aided by Cuſtom ; Walmſley accordingly ; For there is no Ts 
cent 
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Pariſhioners. 


5 Rep. 66. 
(;hamber- 
Jain of Lon- 
don's Caſe. 
— t Mod 


194. 


For more of Pariſhioners See Churchwardens, Prohibition, Veſtt 


{cent or Succeſſion in Pariſhioners. Owen 72. Hill. 37 Eliz. Goodway i 
Michel. | 

3. They are compellable to put Things in decent Order; but the Jus. 
ment of the Majority is the only Rule tor the Degrees of that Decency , 
and the Court iuclined, that a Rate tor that Purpoſe is binding; As för 
moving the Communion Table out of the Body ot the Church into the Ch. 
yg railing it higher &c. Farr. 70. Mich. 1 Ann. B. R. Newſon ; 
Bauldry. 

4. D have Right to view Pariſh Bechs. 11 Mod. 134. Trin 
6 Ann. B. R. Love v. Dr. Bentley. 

Pariſhioners are a Body politic to many Purpoſes, as to vote 
at a Fj it they pay Scot and Lot; They have a ſole Right t0 
raiſe Taxes for their own Relief, without the Interpoſition of any 
ſuperior Court, may make By-Laws to mend the Highways, and t 
make Banks to keep out the Sea, and for Repairing the Church, and 
Making a Bridge &c. or any ſach Thing tor the Publick Good, ang 
by the 3 & 4 NM. z. and 7 Anne to tax and levy Poor Rates, and to 
make and maintain Fire Engines, and by 9 Geb. for purchaſing Ney. 
houſes for the Poor. Arg. 8 Mod. 354. Paſch. 11 Geo. 1. Phillybroys 
v. Ryland. 


— 


(B) Major-Part. How far binding to the reſt, 


5 RULE was obtained by Surprize, for Leave to file an Informatin 
{ \ againſt E. and ſeveral other Pariſhioners of the Pariſh of ...... 
in Eſſex, tor /aying a Tax upon themſelves for carrying on a Suit againg thei 
Vicar in the Spiritual Court for Incontinency. And the Court held they 
might laufully tax themſelves by Conſent, to carry on a Suit for the pil- 
lick Good of the 5 but in that Caſe the nor nba could not bind the 
reſt without their ent, as in Caſe of other Rates. Bur the Informa- 
tion being filed, it was reterred to the Maſter of the Office. 12 Mod. 44s. 
Hill. 12 W. 3. The King v. Sir Hugh Everard. 

2. Whether a Majority of Pariſhioners may make a Rate to bind the 
reſt for the Repairing or Adorning the Chancel © For that is the ſpecial 
Freehold of the Parſon; Cheſhire here quoted the Caſe of Roſe v. Ha 
kins, 9 W. 3. B. R. where a Libel was for a Pariſh-rate to repair i 
Church and Chancel ; and a Prohibition granted for two Reaſons. 1. 
Becauſe the Chancel ought to be repaired by the Parſon. 2. Be 
cauſe twas ſuggeſted the Rate was not made 15 a Majority. Ye 
becauſe they had not gone to try that Point, the Court faid it was no 
Cauſe for a Prohibition. Far. 70. Mich. 1 Anne, B. R. Newſony 
Bauldry. 


and other proper Titles. 


Park 


Park. 


of, but is a collateral Treſpaſs, & ſic de Similibus. 


Court was, that the Action did not lie 
be puniſh'd by the Statute of Charta de Foreſta, and not otherwiſe. 
Ates 21 . 7 21.———Br. Parliament, pl. 72. cites S. C. 
8 ubject; for the Law is ſo penal, that it ſhall not be taken by Equity. 2 Inſt. 199 -- 
extend to a Chaſe. 


£1 makes Mention of the Statute. 
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Park. 


(A) Matters relating to Parks. 


I. Ao ſignifies a great Quantity of Ground incloſed, privileged for It conſiſts 


PT. g (s. i , , ' ' 7 y * ot Vert, 
| wild Beaſts of Chaje by Preſcription, or by the King's Grant. Co. 4 
Litt. 233. 4. Incloſure, 


and if it be 
determined in any of them, it 1s a total 8 Cro. Car. 60. Hill. 2 Car. C. B. Sir Charles 
It 


Howard's Caſe. A Park muſt be incloſed. Co, Litt. 233. a. 


2. In Action upon the Statute, it was agreed that a Man may incloſe 
his Land, but he og ht not to make thereof a Park for wild Beaſts without 
Licence of the King; tor it he does, it ſhall be ſeiſed into the Hands of the 
King ; per Cur. Br. Action fur le Statute, pl. 48. cites Itin. Not. Temp 
E 2 


3. 3 Fd. 1. cap. 20. S. 1. Provides for * Treſpaſſers in F Parks and Tie Canſe of 
Ponds, that if any be thereof attainted at the + Suit of the Party, great and _ — f = 
large Amends hall be awarded, according to the Treſpaſs, and fall have three . Mm 

by 5 & Paſs, 


= 22 5 6 3g that at the 
tears Impriſonment, and after ſhall make Fine at the King's Pleaſure (if he Common 


have whereof ) and then ſhall find good Surcty, that after he fall not commit Law 77 
like Treſpaſs. Plaintitt in 


an Action of 
Treſpaſs ſnould as in other Caſes, recover no other Damages, but according to the Quantity of the 


Treſpaſs, which the Plaintiff for Treſpaſſes in Parks and Vivaries eſteemed at a high Rate; but tha 
Country commonly found the Damages very ſmall ; for the Common Law gave no Way ts Matters of 
Pleaſure, (wherein moſt Men do exceed) for that they brought no Profit to the Commonwealth ; and 
therefore 1t is not lawful for any Man to erect a Park, Chaſe or Warren, without a Licence under the 
Great Seal of the King, who is Pater Patriz, and the Head of the Commonwealth, 2 Inſt. 199 — 
* This Statute extends to no other Treſpaſs in Parks beſides Hunting ; fo that if a Man does any other 
Treipaſs in a Park, he is out of the Danger of the Statute, tho“ within the Words of it. Per Moun-. 
tayue 2 Pl. C. 88. b. Hill. 6 & 5 E. 6. in Caſe of Partridge v. Strange. —S.P.-oE. 3. 11. a. b. 
the Caſe of the Counteſs of Athol v. Walton. — —2 Inſt 199. cites S. C. and ſays, that by the Word 

(Treſpaſs) in this Act, is underſtood when a Man either chaſeth in a Park, or by Bow or other Engine 
endeatours to kill fome of the Game of the Park againſt the Liberty and Privilege of the Park, and not when 
the Lord of a Park takes Beaſts to Agiſtment in his Park, and the Owner breaks the Park, and rakes 
them away without Agreement for their Paſture; for that is not within theſe Words, De Malefactoribus 
in Parcis, becauſe the "Treſpaſs concerneth not the Liberty of the Park by Chacing of the Game therc- 
f By the Word (Park) is underttood a lawful 
Park, whereunto three Ihings are required. 1. A Liberty, either by Grant or by Preſcription. 2. Ju- 
cloſure by Pale, Wall or Hedge. And, 3. Peaſts Savages of the Park. But this Statute extendeth not 
to a Nominal Park erected without lawful Warrant, albeit it be called a Park ; for this Statute is 
very penal, and therefore, as hath been ſaid, extendeth only to a Jawful Park: Pur he may have an Ac- 
ton of Treſpaſs at the Common Law, Quare Clauſum fregit, & unam Damam cepit &c. 2 Inſt. 199.—— 

Treſpaſs de Malefactoribus in Parks, and cornted of a Treſpaſs in the Foreſt, and the Opinion of the 

for the Statute is taken ſtrictly of Parks; bur the Defendanr ſhall 

Br. Action tur le Statute, pl. 16 

It extends not to a Foreſt in the Hands of a 

Neither does 
| Ibid + A Man ſhall not recover double Damages, and have In priſon ment of the 
Party for three Years for Hunting in his Park by General Writ of Treſpaſs, but by Writ of Prefpaſs which 

. Br. Action ſur le Statute, pl. 10. cites 47 E. 3. 10. -, P. 2 Inſt 200. 

or it is a Maxim in the Common Law, that a Statute in the Affirmative, without a Negative ex- 


W pre's'd or implied, doth not take away the Common Lau; And therefore in this Cafe the /i tf may 
either have bis Remedy by the Commen Laco, or uvon the Statute : If he bring his Action of Treſpats gene- 
rally, without grounding the ſame upon the Statute, then he waives the Benefit of the Statute, and 
es his Remedy by the Common Law. 


K. 2. And if. he have not «hereof to make Fine, after three Years Impriſon- See pl. f. in 


a ms Oy ball find like Surcty ; and if hc cannct find like Surety, he fball al- the Notes 
ie The 


there. 
calm, 


B bh F. 3. 


196 Park. 


H. 3. And if any being guilty thereof be Fugitive, and have no Land nor ©. 
nement ſufficient (whereby he may be juftified) ſo [con as the King ſhall find p 
Ly Inqueſt, he ſhall be proclaimed from County to County ; and if he come Fe 
he hall be outlawed. : 
* The King H. 4. It is provided alſo and agreed, that if none do ſue'within a Year 35 
Mull hive a Day for the Treſpaſs done, the“ King ſhall have the Suit. | 


the Suit ei- 
ther by [udidment, Information or Action of Jreſpæſs upon this Act. 2 Inſt. 201. 


F. 5. And ſuch as be found guilty thereof by Ingueff, Mall be puniſhed i, 
ite Manner in all Points as above is ſaid. 
: hls is m- F. 6. Aud if any ſuch Treſpaſſer be attainted, that he hath taken * tant 
1100 A I 7 . : | mh 
— G Beaſts, or other Thing ia his Parks by Manner of Robbery, in Coming, Ja 
Steep, and Heng or Returning, let the Common Law be executed upon him, as upon hin 
other * that is attainted of open Theft and + Robbery, as well at the Suit of the Ku 
meſtic as of the Party. a 
was wich Of 4 
in the Park. It there are within the Park tame Deer, and Miſdoers come to hunt and kill Veniſon, x4 
they kill a tame Deer, ard carry it away, not knowing the ſame to be ſo, this is no Felony ; for the Ie 
waketh the Felony, and fo are the Books to be underſtood. 2 Inſt. 201. j Robbery in this At; 
taken in a large Senſe 2 Inſt. 201. 


Fu hong . 4. Treſpaſs qgainſt three of breaking his Park, and [ Chaſing and Ki. 
. ing] his Savages, and the one appeared and the cther did not; and tie 
cites S C. Plaintiff counted that he broke his Park, and chaſed and killed his &. 
Br. Coſts, pl. Vages ; The Defendant pleaded Net Guilty; and there it is agreed that the 
8 Day is not material, but it he did it at another Day, it is ſufficient; ad 
N the jury found that he came into the Park to Chaſe and Kill Savages, (bn 

did nit kill any of them) to the Damage of !wo Marks, viz. 13 5. 4d. (1 

the Treſpaſs, and 13 $. 4 J. for Cofts; and the Plaintiſſ prayed his Fudge: 

againſt him who is found Guilty, and releaſed his Suit againſt the others, 

by which the Court awarded that the Flatutit recover againtt the Velen. 
* By the dant 408. viz, 13 8. 4d. for the Damages, and 138. 4 d. tor Cots 4 
2 ſeſs'd by the Jury, and 13 8.4 d. more tor Cs increaſed by the Court, and 
vis (Large that the Detendanrt be taken and imp /or three Tears, and that be 
Amends foal! make Fine to the King, and at the End ot the three Years that he ji 
be awarded) Surety for his good Behaviour, aud that if he cannot find Surety, that tt 


wh e — ſhall abjure the Realm. Br. Treſpaſs. pl. 106. cites 5 H. 5. 1. 
ſma * the Court has Power to increaſe them; for the Word (_.4ward) belongs properly to the Corr 


2 Inſt. 200. 


5. In an Action upon the Statute for Hunting in a Park, the Defendar! 
pleaded that the I laintiſt had no Park there; Prud nell thought the Plea god, 
but Shelley J. held it 0 Plea, becauſe an Iiſue could not be taken there, 
for it could only be tried between the King and the Plaintiff; and it Lui 
be imparked without Licence, the King only can take Advantage there 
of; and therefore the Detendant ſhould have pleaded Mie guilty. Brook 
J. held that the Plea was good; for if the Plaintiff nad no Park the, 
then the Action did not lie, and it would be dangerous to plead da 
Guilty, ſince the Jury muſt find _— the Detendanr, it it appeared th 
he was guilty of the Hunting, which yet might be in a Place vot if. 
park d: Inglefield thought either that Plea or Not Guilty good. Sp 
man tor the Deſendant faid, that if he pleaded Not Guilty, it would! 
upon the Plaintiff to prove it to be done in a Place imparked ; to WH 
Shelley agreed: Sed adjornatur. Afterwards Shelley held, that for ts 
Killing only of the Savages, no Damages ſhould be recovered by © 
Plaintitf in this Caſe ; but rota Curia contra. Kelw. 202. b. pl. 1. 21H 
8. Anon. | 


Dal. 60. pl. 6. In Treſpaſs upon this Statute, it was held that notwithſtanding the 


13. is the Oyeen pardoned the Offence, yet this does not toll the Plaintiff of his Remed!" 


ary 0 ee Statute to have Recompence for the Treſpaſs done him; and no AG! 
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lies upon tnis dtatute but tor the Chaſing, as it ſeems by the Words of it, ſame Words, 
de che better Opinion ot the Juſtices at this Time. Mo. 58. pl. 165. dut after che 


) ys Words (for 
Paſch. 6 Eliz. Anon. the Chaſing) 


: f : follow thetic 
Words, viz. (in the ancient Parks) which are omitted in Mo. 58.—By a General * Pardon, the Ranſom, 


the 5nding Surety that he will not commit the like Treſpaſs for the future, and the abjuring the Realm 
tor Nonability of Payment, is pardon'd ; and then Judgment is to be given for the Damages, and Im- 
priſonment for three Years. Bur quære it upon finding durety not to offend any more, he mall be diſ- 
charged of finding the other Surety directed afterwards. And quære if the Bond not to offend any 
more, ſhall not extend to all Parks, and to whom it ſhall be made, whether to the Queen or rhe Plain- 
tiff? But the Reporter ſays, Nota, that he ſaw ſeveral Precedents in this Action, all which were 4 .4d 
reſpondendum tam Domino Regi quam parti Querenti, and allo Double Recital of finding Surety, according to 
the Words of the Statute; and becauſe this Action was in the Plaintiff's own Name only, and the Sure. 
ty but once recited in the Writ. Curia adviſare vult, 1) 238. a. pl. 34 Paſch 7 Elis. Lord Shandois 
v. Wye. lhe Reporter cites a Preſident H. 24. H. 7. in B. K. where the Defendant a Priſoner 
in the Marſhalſea was compelled to find Sureties of London and Southwark, two of London and two 
of Southwark in 101. each, and himſelf in 4-1. to the King Not to offend any more &c. in any 
Parks ard Vivaries, Contra Formam Statuti; And the Plaintitt acknowledged Satisfaction of the Da- 
mages, and Defendant Ibat Quietus Ibid. - And Ld Coke ſays, that the Recognizance, Sureties and 
Condition mult be in this Manner. 2 Init. 201. | 

+ Tho! the Precedents in this Action are Ad reſpondendum tam Domino Regi quam Parti querenri, 
ret by the Regiſter he may have the Action in his own Name, as may be gathered from ſome of the 
Books. 2 Inſt. 200 

It was held in B. R. that the Fine and Impriſonment is for the King, and rot for the Party, and 
the Priſoner ſhall not be diſcharged without the King's Warrant to the ſame Juſtices. Kelw. 39. a. b. 
Trin 13 H. 7. Lord Coke ſays, both Damages and Impriſonmert concern Plain, and there- 
fore the King's Pardon cannot diſpenſe with them; But the Raum, the finding of et, and the 


{irejuring the Realm are Puniſhments exemplary and concern the King, for which Reaſon he may par- 


don the ſame. 2 Inſt. 200, 


5. The Difference is, when the Preſcription is to pay Money for all the 


Tubes of ſuch a Park, there perhaps it it be diſparked, he ſhall not pay any 
Tithes; and where tis to pay the Shoulder of every Buck or Doe at Chriſt- 
mas tor all Tithes of the Park; there, it it be diſparked, Tithes thall be 


q 
; 
4 


paid as of other Land. Per Popham. Cro. E. 457. Paſch. 38 Eliz. B. K. 
f 


n Cafe ot Bedingfield v. Feake. | 
8. No Subject can make a Park, Chaſe or Warren within his own Land 


bor his Recreation or Pleaſure, without Grant or Licence of the King ; and 


E ee, WS "We" 
"— 


it he does it of his own Head, in a. O Warranto they thall be ſeiſed ii to 
the K::2's Hands. 11 Rep. 86. Trin. 44 Eliz. in the Cate of Monopolics, 
5). b. ibid. 


9. The Beaſts of Park or Chace properly extend to the Buck, the Doe, 


the Fox, the Martin and the oe, but in a common and legal Senſe to 
all the Beaſts of rhe Fore't. Co. Litt. 233. a. 


6. A Prohibition was prayed upon a Suit in rhe Spirirual Court for And Cook 


Titbes in Kind of a Park now converted into Till gc, upon Surmiſe de Mo. C. | | FOR 
do decimandi, to pay a Buck and a Doe for all Tith:s. And allowed by the 4.8. ** 
Court, and agreed, 1. Tho they are Ter Mit, ver they may he viven 
for Tithes. So to pay Feaſants, &c. 2. 'Tho' racy are % 7... 
Fbenſelves, yet they may be given tor Modus dec mandi, as a gat Tree ,, ee. 
* be given for Tithe ot Trees tithable. 3 Thar that is a fare fene 
Wo the very Soil, and the Park is only a Liberty, and the Owner may r- 


iſh it with Game when he pleaſerh. Noy 148. Sharpe v. Sharpe. 


den“, Caſe, 
That fuch a 
Modus GCC 1- 


P. rk is not 
good, if it 
be af! arked. 
But it ſhall 
be particularly for all Acres contained in the Park. Noy 148. Sharpe v. Sharpe. 


11. If Office of Keeper of a Park be granted to one, and after the Park Cro Car. 69. 


par a, he ſhall not have the Lodge for his Lite, for this belongs Sir Charles 


1 age and Pawnage he ſhall have for his Life, as the reſt ot his Fees ; tor but et S. P. 


F 0 King, if he diſpark. Per Walters Ch. B. Litt. R. 139. Mich. 


ly to his Office, and he has it merely in Reſpect of it; but the Her- n 


Caſe, S. C 
e are diſtinct Things granted to him &c. He ſhall have it in Caſe 


ar, 


12. None 
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188 Parliament. 


12. None can have a Park but by Grant or Preſcription, 
The Queen v. Dutcheſs of Buccleugh. 


he. th Sd 


6 Mod. 151 
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Parliament. 


* — 
— 


th. (A) Of the //ord Parliament, and what will make 2 
. . | Mou. 


1 15 Y Lord Coke in his Littleton tells us, That it is called Pariiz. 
ment, becauſe every Member of that Court ſhould ſincerely and 

* It ſeems diſcreetly parler Je * Ment for the general Good of the Commonwealth ; 
4 that th15 15 and that this Name before the Conqueſt was uſed in the Time of Edu ird 
bt. _— 85 ern the Conſeſſor, and after of William the Conqueror &c. That tor the Anti. 
þ | uſed in the quity ot this High Court of Parliament, it appears that diverſe Parliaments 
„ El gliſh Lan- have been holden long before, and until the Time of the Conqueror &c, 
6 RV Co. Litt. 1 10. a.— Dr. Brady in his Anſwer to Mr. Petit's Book intitled, 
„ Herodira, The Right of the Commons &c. ſays that this Word Parliament came in 


ment, Ve. Uſe here inſtead of Magnum Concilium, or Commune Concilium & Col. 


—  — — 
* — 


1 ment, &c. Joquium, about the Middle of the Reign ot H. 3. and in Time becane 
144 of more frequent Uſe. Sir H. Spelman too, in his Glotf Verbo Parli 
| mentum 452. ſpeaking of King John ſays, Hoc nomen Parliamentum na 
4 rum emicuit : Bur in pag. 449. that great Antiquary ſays, Reperitur (ti 
"ial reor) Vox antique in Canuri Legibus, fed e recentiore interprete Angls 
5% Normanno, Latine data; Danis enim & Saxonibus peregrina Vox. 


And Mr. Pry nne, in his Animadverlions on the 4th Init. is very elaborat 
on this Head, and queſtions very much the Antiquity ot the Treatile ſ 
much depended upon and extolled by Lord Coke, called the Modus Te 
nendi Parliamentum, and ſays it muſt in all Probability be compiled atter 
the Reign ot King H. 3 when the Word Parliamentum was grown inte 
common Uſe, being = to be found in Glanvil or Bracton. 

2. If a Parliament be aſſembled, and divers Orders made, and a Wri 
of Error brought, and the Record delivered to the Hi gher Houſe; and 4 
vers Bills agreed, but no Bills tign'd, this is but a Convention, i 
no Parliament or Seſſion, as it was "Ann. 12 Jac. in which (as it was # 
firmed by them which had ſeen the Roll) it is entered, that it is not a 
Seſſion or Parliament, becauſe noBz// was /igned. Sec 33 H. 6. Brook Parli 
ment 86. that every Seſſion in which the King ſigns Bills is a Parliamen. 
Hurt. 61. Hill. Vac. 20 Jac. Anon. 
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(B) Who may fit and have Privilege in the Houle 6 


Commons. 


Dal 58. pl. I. 
8. 


ER Dier, if a Man be condenmn'd in Delt or Treſpaſs, and is choſe 
one of the Burgeſſes or Knights of Parliament, and after is t. 1 
in Execution, He cannot have the Privilege ot Parliament; and 10 K 


75. 118. 
pl. 3 
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2. Agreed by the lower Houle, that a Perſon arreſted before he was 
choſen Burgeſs ought not to have the Privilege of the Houſe. March 12. 
1592. Mo. 349. Fitzherbert's Caſe. 

3. In the aſe above, Cooke Speaker cited the Caſe of Thorp Speaker, 
who was in the Time of Adjournment taken in Execution ar the Suit ot 
the Duke of York, and reſolved, bn the meeting of the Parliament, that 
The Speaker ſhould not have his Privilege; but they elefed another Speaker. 
Mo. 340. 
by * all the Judges about the 35 Q. Eliz. Perſons outlawed ought not 
to be Knights and Burgeſſes of Parliament, and ſuch Perſons out law'd 
may be arreſted by Cap. Utlag. Privilege of Parliament notwithſtanding, 
nl upon this the Queen commanded that no ſuch thall be permitted in 
the Parliament Houſe. And. 293. Anon. 


(C) Privilege. Extent thereof. 


1. NEſendant being Burgeſs of Parliament brought a Letter from the 


; Speaker to the King's Bench to ſtay &c. and it was diſallowed 
E by the Court; For it ought to have been a Writ of Priviledge ; ard it was 


We ſaid, when Thorp was Speaker, he had a General Superſedeas tor all Ac- 
tions 2-ainft him Ec. and it was held ill; For he ought to have had a 


Spec ouperiedeas tor every Action And that the Parliament % pri- 
vileves the Perſon ot the Members of it, and ſtays not the Proceedings 


@ ofthe King's Court. And ſo in the Caſe of Clitteſie v. Weſtcott, Thar 


it A, had recovered againtt B. in two ſeveral Actions, and had Judgment 
Ke. Thar B. might not have one Audita Querela, but ouglit to have ſe- 
veral Writs, Noy. 83. Hodges v. Moor. | 
2. Tho! the Court will not proceed againſt a Member that has Privi- Upon Affi- 
lige of Parliament; yer if a Parliament Man ſues at Law, and a Bill is 4*vit of a 
brought here to be relieved againit that Action, the Court will make an rr 4 
Oreer to „lay Proceedings at Law till Anſwer or f * 
Urcer to /fay Proceedings at Law till Anſwer or further Order. Vern. 329. no Anſwer 
> Itin, 1685. Anon, coming in, an 
5 5 : i In junction was 
granted againſt the Defendant being a Parliament Man, but it was ordered not to enter an Attachment 


e 
e * * 4 


5 ainſt him, 3 Ch. R. 21. per Ld Keeper Bridgman 1666. Anon. 


„ 3. At a Trial at Bar, wherein mention is made of Priviledge of Par- 
liament, Holt ſaid that whereas it is ſaid in our Books, that Privi- 
2 ledge ol Parliament was not allowable in Trea/cn, Felony, or Breach of the 
| Peace, that it mutt be intended where Security of Peace is deſired, that 
i hall not protect a Man againit a Spp/icavit ; but it holds as well in 
8 Caſe of Inditfments or Informations for Breach of Peace, as in Caſe of Acti- 
ens. 12 Mod. 108. Mich. 8 W. 3. the King v. Culpepper. 
4. 12& 13 V. z. cap. 3. F. 1. Enacts, that Any Perſon may pro- The Proceſs 
cute any Suit in any of his Majeſty's Ccurts at Weſtminſter, or Chan- gau, any. 
cery, or Exchequer, or the Dutchy Court, cr in the Court of Admiralty Member. of 
ud in all Cauſes Matrimonial and 7 eftamentary in ihe Conrt of Arches the _ * 
L rerogative Courts of Canterbury and York, and the Delc;ates, and all Courts 0 ing the 
17 7 IS Of Gat ry « %, and The Eẽ¼; its, ana a ourt's uring. the - 
. ppeal, 8 any Lord of Parliament, or aug of the Knights, Citi- Nine mtu! 
: been Ares es *. the Heuſe of Commons, or their Servants, or any other AS _— 
| Diſulaticn 2 . Vivilege of Parliament ar any Time tnmediarety aſter the the ſaid 
Tu "Ee 22 ie of Parliament, untill a new Parliament Mali meet, Courts, be- 
eee ß ee 
1 e 14 Days, until l both Honjes ſhall meet; and the ſaid CUurts jected by 
„ er fach Difuluticn, Prorogation, or Athonrument proce fy give this Stature 
: Cee 7 45 a: ment, 


* 1 


Js — — — „— — 


Parliament. 


— — Fro 
by Summons, Fudg ment, and to make final Decrees aud Sentences, and aword Exe; 


of Diſtre!s thereupon, any Privilege of Parliament not uit landing. We: 
infinite, or 


by Original S. 2. Frovded that this Act ſhall not ſuljett the Perſon of any qt 11, 
Bill, Sum- Knights, Citizens, aiid Hurgeſſes, or any other Perſoa intith 20 Pricitlus 
8 


mons, At- of Parhament, to te arreſte during the Time of Priviledge; areverthees ; 
— any Perſon having Cauſe of Attion or Canplaint againſt any Heer, (ich bot 
A 3 tin ſort after any Diſſolution, Prorogation, or Adjournment as aforeſaid, or ley, 
1 the Defen- any Seſſions of Parliament, may have ſuch Proceſ's out of his A. jeſt; 
4 dant ſhall ap- Courts of King's Bench, Common Pleas and Exchequer, againſt ſuch I's, 


4 car and file 45 he might have had cut of Time of Privilege; and if any Perſon bade (an. 
jp Bail % Ang of Action againſt any of the Knights, Citizens, or Burgeſſes, or any g 
this being a- Perſon intituled to Friviledge of Parliament, after any Diſſolution, Ire 
— privi- tion, or ſuch Adjournment &c. ſuch Perſon may proſecute ſuch Knight, (u. 
eged * zent, or Burgeſs, or other Perſon intituled to Priviledge, in his Age, . 
_— 3 „ Corrts of King's Bench, Common Pleas, or Exchequer, ty Summcns and Ii, 
when an infinite, or by Original Bill and Sunimons, Attachment and Diſtreſs input 
Action is which the (aid re pective Courts are im powered to Iſſue untill they ee 1 
brought . Common Appearance or file Common Bail; and any Ferſen, having (Canes 


N Suit or Complaint, may, in the Times a preſaid exhilit any Bill er Cn fut 
Perſon to file againſt any Peer, or againſt any of the ſaid Knights, Citizens, er Furgeſe, 
« Bill in Na- or other Perſon intituled to Priviledge, in the Chancery, Exchequer, ur Dich 
ture of a Spe- Court, and proceed thereupon by Letter or Sul pana as uſual, and upon tec; 


cial Capias, 4 Copy of the Bill with th: Defendant, or ct his laſt Place of bode, ., 


and then to : ! 

ſummons him, proceed thereon ; and for Want of an Appearance cr Anſwer, or {or Non. 

and if he ap- formance of any Order or Decree, mey ſequeſter the Eftate of the Per, u 

| wc 83 uſed where the Defendant is a Peer; but ſball net arreft the Peay oj 045 i114 

e then Jaid Knights, Citizens, and Burgeſſes, or other priviledged Perun, df 
, . . . . 

the Plaintiff Continuance of Priviledge of Parliament. 

may declare ; : 

againſt kim, as in Cuſtodia Maveſchalli, to which Declaration he ought to anſever without any Imvarlars 

And in the principal Caſe, rhe Defendant having appeared upon the Summons, and filed Common Bg. 

it was now moved, that he might have no Imparlance over to the next Term. It is admitted, that this dt 

was againſt a Member of Parliament, and that it he was not a priviledged Perſon, he might have g 

Imparlance of Courſe to the next Term, ſince the Declaration againſt him was nor delivered bebe 

Craſtino Animarum. That if a Special Original is brought againſt a Perſon who ha, no Priviledre, 

mult likewiſe have an Imparlance of Courſe; and it would be a very proper Method to leave tho's » 

had no Privilege, and thoſe who were privileged, upon the ſame footirg. As to the Act of 0:14 

ment mentioned on the other Side, it has no Manner of Influence on the Practice of the Court, it 

appoints a Method to bring privileged Perſons to appear. But admitting that the Pizintift mig 
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( 
cced in this Caſe, as by Special Original, yet that would not be a Reaſon againſt grantirg an Impar an | 
becauſe the Summons is 11] general, and fo is the Capias; and it is not the Special Origi al, but * 
Special Capias which haſtens rhe Proceedings; and it would be very hard to take this as a Ca'c, when © c 
a Special Capias is allowed to be the firſt Summons, therefore it was irſiſted for the Defe-dnt, tt 
might have leave to imparl. The Court was of Opinion, that the Proceedings in this Ct: onion 
like thoſe in moſt other Caſes, and not to be influenced by the State of either Party; and thar it 
are founded on a Special Original, then there lies an Imparlance of Courſe till the next Term. 8 M 
228, 229. Hill. 10 Geo. 1724. Wad:worth v. Handy ſide. 


S. 3. Where any Plaintiff ſhall by Reaſon of Pri viledge of Parliament 
frayed from proſecuting any Suit commenced, ſuch F11intiff ſpall not be lum 
by any Statute of Limitation, or nonſuited, diſmiſſed, or his Suit diſcomnttnu 
for Want 77 Proſecution, but fhall upon the riſing of the Parlianeitt ' - 
Liberty to proceed. | 

S. 4. No Suit or Proceeding in Law er Equity againft the King's d, 
and immediate Delor for the Recovery of any Delt originally and time. 
due unto his Majeſty, or againſt any Perſon liable to render Acc unt u 
Alajeſty fer any Part of his Revenues, cr other original or immediate Ib 
the Execution of any ſuch Proceſs, ſhall be impeached or delayed by I fie, 
of Parliament; yet ſo that the tots of fuch Deltor or Acconmant, i" 
Peer, ſhall not be liable to be arreſted, or being a Member & the ti: 
Commons, ſhall na, during the Continuance of Privilege, be arte g. 
ſuch Proceedings. 
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. This Af ſpall not give any Juriſeliction to any Court, to hold Plea 
in any real or mixt Action, in other Manner than ſuch Court might have 
Aoine beſ ore. a 
5. 283 Ann. cap. 18. F. 1. Enadts, that Auy Suit may be commenced 
* proſecuted in any of her Majeſty's Courts of Weſtminſter againſt any Of 
er or Perſon employed in the Revenue, or any other Place of publick Truſt, 
far any Miſdemeanor or Breach of Truft relating to ſuch Office of Truſt, or 
ny Penalty impoſed by Law to inforce the due Execution thereof ; and no uch 


Commons, or otherwiſe intituled to Privilege of Parliament, fhall te flayell 
by Privilege.  _ : : 

. 2. Nothing in this Ad fhall ſuljelt the Perſon of ſuch Officer, beins a 
Peer, to be arreſted ; nor jutgett the Perſon of ſuch Officer, being of the Houſe 

' Commons, to be arreſted during the Time of Privilege; and againſt (ch 
Perſon being of the Houſe of Commons, ſhall be iſſued Sumnieas and Diftreſs 
infinite, or Original Bill, Summons, Attachment and Diſtreſs infinite, 
which the reſpelti ve Courts are impowered to iſſue, until the Party appear. 

6. The Roman Senators had a Priviledge of being ſued only in their 2 
perior Courts. But it a Senator had committed a baſe Crime, he had then 
ſo debaſed himſelt, as that he thould be ſubject to ay” ery which 
he had offended per Dr. Floyd. Arg. 11 Mod. 83. Trin. 1706, in Caſe 
of Willimot v. the Chancellor of Worceſter, 

WE ». It was moved tor a Sgueffration Nili, for want of an Anſwer, a- 
* Laiaſt a menial Servant of a Peer of the Realm, as the firff Proceſs for Con- 
11 WS 7opt, in the ſame Manner as in Caſe ot the Peer himſelf; and tho' the 
% Motion was granted by the Maſter of the Rolls, yer the Regiſter refuſed 
os draw it up; as thinking it againſt the Courſe ot the Court. Upon 
„which it was moved again betore che Ld Chancellor, who upon reading 

the Stature, granted the Motion likewiſe, it appearing to be both within 

the Meaning and Words of the Statute; and if it were not fo, as it was 
"WES plain no Attachment would lie againſt their Perfons, conſequently there 
ki. AS would be no Remedy againf them; and they would have a greater Pri- 
vilege than their Lord, it the Proceſs againſt juch menial Servants were 
to be a Subpœna. 1 VV ms's Rep. 535. Hill. 1718. Anon. 

8. 11 Geo. 2. cap. 24. S. 1. Enacts, that Any Perſon may commente 
aaa proſecute in Great Britain or Ireland, any Suit in any Court of Record or 
aut, or of Admiralty, and in all Cauſes Matrimonial and Teftamentary 
a Court having Cognizance, againſt any Peer 1 Great Britain, or a- 
„ny of the Knights, Citizens, and Burgeſſes of the Houſe of Commons 
„ eat Britain, or againſt their menial or other Servants, or any other Per- 
, Us intituled to the Privikedge of the Parliament of Great Britain, immediately 
' 0.0% BF er the Diſſolution or Prorogation of any Parliament, until a new Parlia- 
„% meet, or the ſame be re-aſſembled, and immediately after any Al- 

| 4 of beth Houſes for alove 14 Days, until both Houſes fhall re- 
ene. 
ez. This AT ſball not ſulject the Perſon of any of the Houſe of Commons, 
c (14 her Peron intitule to Privilege of Parliament, to be arreſted 
ung the Time of Priviledee; nevertheleſs it ſhall be lawful for any of the 
M g Great ons of IU ales, Courts of Seffron in the Counties Palatine 
alter, Lancaſler, and Durham, Courts of King's Bench, Common Pleas, 

, ad Exchequsr in Treland, aſter any Diſſolution, Prorogation, or ſuch Ad- 
delle ; men, or before any Seffions of Parliament, or meeting of both Houſes, to 
„ % Procecdings, and to iſſue the like Proceſs 2a! any ſuch Peer, or 
6555 2 any of the {ard K nights, Citizens, and Burgeſſes, or other Perſons 
1 * ed i” the Privilege of the Parliament of Great Britain, as the Courts 

King's Bench, Common Pleas, and Exchequer in England, are by 12 63 
/. z. cap. 3. im powered to uſe, and it ſhall be lawful for the Chancery 
Lreland, and the Court of Equity in the Exchequer there, to uſe ſuch Pro— 
| ing, and to iſſue the like Proceſs azainft the Perſons aforcſaid, as the 
| Chancery 


Sut or Execution thereupon, alth ſuch Officer be a Peer, or of the Hoſe of 


2 Wrms's 
Rep. 385. 
Lord Clif- 
ford's Caſe, 


- 


1 
1 
i 
1 
1 
= 
1 
: 
1 
! 
: 
=_ ” 
7 
1 
1 
| 
1h 
, 


2 7 A FIN PCY 
— 
— 


* 
„ Ü Ä 


* = 
ww ** * — - FE ER 2 — . 
— 
— 2 - — _ — 
— — — — TI — — — — * — — — 2 — — 
— — E — So & -» py —— 9 - pan 
— * * 
— * 22 2 — * 2 * . - - 
- _—— 22 — W 2 E 


HE 
2 - — 
—— = — — 
* = rr 
— ws - * 4 > — — 


- — 4 ——— 
— 


5 2283 — — — — 


= — g — E 
www woe „ FF” ISS = 4 _— 
- 


Parliament. 


—— — —„ 


In this Caſe 
the Party 
was taken 5 
Days after 
the Parlia- 
ment was 
Frorogued, 


Chancery of Great Britain, and the Exchequer in England, are by the e 
Act impowered to uſe ; and it ſhall be lawful for any of the other Courts eter 
deſcribed, the Proceſs whereof is not particularly directed by the ſaid Ad, 
by this Act, aſter any Diſſolution, Frorogation, or ſuch Adjournment as ali. 
ſaid, or before any Seſſton of Parliament, or meeting of both Howes, ro 10, 
like Proceſs againſt any ſuch Peer, or any of the ſaid Knights, Citizens, g 
Burgeſſes, er other Perſon intituled to the Privilege of Parliament, as fc 
Conrts may now lawfully iſſue againſt Perſons not liable to be arreſted. 

F. 3. Where any Þlaintiff ſhall by Priviledge of Parliament be ſtayeſ fin 
proſecuting any Suit commenced, ſuch Plaintiff ſhall not be barred by any i. 
tute of Limitation, or nonſuited, diſmiſſed, nor his Suit diſcontinued for Ia 
of Proſecution, but fhall upon the riſing of the Parliament be at Liberty : 
proceed to Fudgment and Execution 

S. 4. No proceeding in Law cr Equity againſt the King's original and in. 
mediate Debtor for the Recovery of any Debt originally and immediately di 
unto his Mt. or againſt any Perſon liable to render Account unto his MH. 
jefty for any Part of his Revennes, or other orig nal and immediate Di, 
hall be ſtayed in any Court in Great Britain or Ireland, by Pri viledge of the 
Parliament of Great Britain; yet ſo that the Perſon of ſuch Debtor or Accus. 
ant, being a Peer of Great Britain, fhall not be liable to be arreſted upon (1; 
Suit, or being a Member of the Houſe of Commons of Creat Britain, |i/ 
not, during the Continuance of the Priviledge of Parliament, be arreſted un 
any ſuch Proceedings. | 

S. 5. This Aci ſhall not give Furiſdiction to any Court to held Plea in an 
real or mixt Action, in other Manner than ſuch Court might have du 
before. 


(D) Power as to impriſoning, and Eyect of Prong. 


tions XC. 


I. HE Queen commanded Egerton her Sollicitor to attend in Parlis 

ment upon the Lords in their Houſe. The Parliament bega. 
and after he had attended three Days, was choſe Burgeſs tor Reading, 
and upon the Return of ir, the Commons come into the Upper Hou 
and there demand that he may be diſmitied of the Artendance there, a 
be ſent to them into the Lower Houſe; But there upon Conſultation, t 
Defence made by himtelt, he was retained ; Becauſe Not being an [nts 
biranr or tree of the Borough he may chooſe it he will ſerve at their Ez: 
tion or Not for the Borough, the which he expreſsly refuſed to do. Ai 
another Reaſon; Becauſe he was Attendant in the Upper Houſe betore he i 
choſe Member ot the Lower. Third Reaſon; Becauſe the Queen ' 
the Option to have him ot the Upper Houle if the will, as the has cot 
manded him. Mo. 551. Egerton's Caſe. 

2. Burgeſs of the Lower Houſe was, upon Prorogation of Parlian: 
made the .Oucen's Sollicitor, and at the Day of the Re-ſummons was ©" 
manded by Writ to attend in the Houſe of Lords, at which Time the L 
Houſe choſe him Speaker, and came into the Upper Houſe and chali-12 
him, and demanded to have him, and it was granted; Becauſe he was“ 
ber of the Lower Houſe betore that he was commanded by the Wi 
attend in the Upper. So Diverſity between this Cafe and the Cilz a 
Mo. 551. cited as 5 Eliz. Ouiley's Cale. 

3. Upon a Hab. Corp. the Return was, that he was taken by Ou 
the Houſe of Peers for Contempt, and now the Houſe ct Peers being pron” 
it was held per Curiam, that their Orders are all at aa End, and © 
other Thing, except * its of Error and Scire Facias upon Hein. Le. l. 
Paſch. 17 Car. 2. Prichard's Caſe. 
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e 
it would make no Difference as to the diſcharging him. He was diſcharg'd 


*Kor Writs of Error and Scire Facias's may be returnable the next Parlia- 


2 Hawk. Pl. Cr. 110. 


8 i 
wr had it been before, 
Raym. 120. 9. 


ent. Sid. 245. S. C. by Name of Lee v. Pritchard, cites 22 E. 3. 3. — 
A 8. -3. cites 8. C. 


cap 15: 


Commitments by the Peers in Parliament are ot made void by the Pro- And in the 


bien or Diſſolution ot the fame Parliament. As in the Lord Staſtord's Lord Dan 


4 * 1 3s g 8 . . 2 . by's Cute. 
Caſe, who, tho the Parliament which committed him was diffoly'd, was 57 * 


continued a Priſoner, and afterwards tried upon the fame Impeachment, x «jon tor 
. 2 % ho * „* = * a 
and convicted and executed. Cited per Cur. Carth. 132. Paſch. 2 W. & Bailing him 
| the Earl ot Salisbury's Caſe. was, becauſe 
M. B. R. In 6 Y the then Par 
.ment was prorogu'd, and the Time uncertain for their Meeting again, and ſo no Proſpect of an Op- 
lament p N f ö f ; 
dortunity to apply himſelf that Way, and was denied by ſeveral Judges of B. R. to be bailed ; and 
when he was bailed, it was to appear at the next Seſſions of Parliament, which was an Affirmance of the 
Commitment, and a plain Proof of the Opinion of the Court at that time, that the Commitment was 
got avoided or diſcharged by the Prorogation of the Parliament. Per Cur. Carth. 133. Ibid. —— And 
,o in the principal Caſe of the Earl of Salisbury, who was impeach'd by the Commons of High 
Treaſon, for being reconciled to the Church of Rome, contrary to the Statute in that Caſe made, u 
was thereupon committed to the Tower by the Houle of Peers, and there continued till the Paritumont 
was Ciflolved, and a new Parliament called; and (after a long Seſſions) adjourn'd for two Montlis, 9, 
was remanded to the Tower. Carth. 131. The Earl of Salisbury's Cafe, 


) Breach of Privilege. What amounts to it in Law 
Proceedings. 


LTNITLING as Original is no Breach of Privilege of Parliament. Fc 2. MLT 
Carth 137. cites a Caſe in Time of Bridgman Ch. J. between Sir AZ: 44254 

Geo. Binion and Evelin. | £11. . 

2. In Caſe againſt the Sheriff for a falſe Return of Parliament Men, the“ No 

ueſtion was upon a Writ ot Error of a Judgment in C. B. it this Action e ee 

it Writ ot E l d in C. B. it this Acti GiB 

lay? Holt Ch. J. ſaid, The Caule of the Suit is a Hrong done cut of ar- eee p 
hament, and whatever falls under the Regulation of Law, and is done 


Declaration, 
out ot the Houſes of Parliament, 7s ſubjett to the Law of the Land ; Hor 


— 


and allo that 
Laws are to be executed out of Parliament: But as tor the Rules of the V, Vie had 
Houſe, as Sitting, Meeting, &c. they are within the Houſe, and the „7 
Judges cannot know them, there being no Practice ot them out ol Par- Js of 

liament. But if the Parliament ſhould make a Law concerning them, or Commons, and 
they ſhould become neceſſary to be determined on the Account of fome 4. tor 
other Matter cognizable by the Judges, the Judges muſt take Notice and W wal 


dant. Per 


determine them; as in Bynton's Caſe . And he ſeemed to think, that tor tot. Cur. 
a falſe Return the Party could have no Action, where there might be a Burt they de- 
Determination in the Houſe of Commons; becauſe of the Inconventence cue that 


contrary Reſolutions. 2 Salk. 502. Trin. 2. Annz. B. R. Pridcaux hoy Ga 


f nor give 
"= 8 E 
. Morris. their Op1- 


nions how 1t 
would be if the Matter had received a Determination in the Houſe of Commons for the Plain- 
tiff. Lutw $2 to 89. S. C. and the Pleadings If a Suit be between A. and B. and A. is voted 
elected, B. cannot bring an Action and ſay that he was duly elected and return'd ; becau'e his Name 
= ret appear of Record, and he is eſtopp'd to ſay that A. was not duly elected and return'd : 
* where the Right of Elec ion either is determined „ or cannet be determined, in Parliament, as in 
tre Caſe of a Diſſclution, an Action lies for the falſe Peturn ; For the Courts at Law can nct- 


ther anticipate nor contradict their Judgment. Per Holt Ch. J. 2 Salk. 503, In Caſe of Pri- 
deaux v. Morris. 


—_ 
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; 3. Holt Ch.] ſeem d of Opinion, That for a double Return no Action And ſince 
155 againſt the Sheriff before the Statute of 7 and 8. WW. 3. cap. 7. not L 
nly decauſe it is the only Method the Sheriff has to indemnity hiniſelt, W. 34 
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Action lies but he the Right comes to be determumed in Parliament, one Indent, 


not, unle's it rue is taken "off the File, and then there is no double Return. 2 2 Salk 
Ye founde 


ee, IO3 In Caſe of Prideaux v. Morris. 

SHtute, fo 

that an Action on the Caſe lies not, but ought to be an Action Tam quam. 2 Salk 504. Hill. 5 Anne 
B R. Coundell v. John. - In the Ciſe of Bernardiqkon o. Some, 2 Lev. 114, 116. Hit! 


2% Car. 2. it was held by Hale, Twilden and Wild, that Action of Caſte Jay, it bet: 8 alleged 2 
J eturn <was made Falſo & Malitioſe & ea Intetione, to put the Plaintiff to Charge and E xpence, and 
fend by tle Jury, and gave Judgment for the Pl: intiff, Rainsford dubirante : M hereupon 
Weit of Error was brought in the Exchequer Chamber, and there the Judgment Was reverſed 
by f1« Judge ; againlt two, unon the Matter in L aw, that the Action did not lie. — S. C. pj. 
le ef. 470. That by the ill Endeavour of Ld. Ch. J North in the Exchequer Chamber, the 
ſudgment in 5. R. was reverſed; ard ſee there the Argument of Ellis J. for aſhrming "OK 
But this ſudgment of Reverſal was affirm'd in the Houſe of Lords. Lutw. 89. — Cat for 1 
double Return did not lie before the Return was determined in Parliament. 3 Le 29 Mich 

23. Car. 2. C. B. Oaflow v. Rapley. 2 Vent. 37. 8. 9. S. C. cite! Lutw. 89. in Case af 


Prideaux v. Morrice. 


* 
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6 4 4. An Action on the Caſe was brought by a Burgeſs of the Town gf 
10 560 

5 f / 1. ) — AN 
dg =” oo Ailesbury aga:nſt the Conſtables of the taid I wn, tor reluling to receive 


rebersd ac. his Vote which he olfered to give at an Election of Burgetles to ſerve in 

cordiogly. Parliament tor that Borough. Upon Not Guilty a Verdict was found for 
the Plaintiit; and after Motion in Arreſt of Judgment, three judges de. 
livered their Opinions, that the Action did not lie, and Holt. Ch. J. held 
that it did. Gould J. held the Action not maintainable, becaule 1/4 
Conſtable acted as a Fudge, and not as an Officer; and that 1 it was a Par. 
liamentary Matter; that the Hindring the Voting was Daman abſqu 
Injuria; that it would beg et Multiplicity of Actions; and that it it was out 
ol Time ; For that it 0b to follow and not to precede the Adjrdicatin 
of the Fuſe of Commons. Powis J. That the Detendant, tho not pro- 
perly a Judge, is quh,j,j a Fudge ; char when this Matter comes betore the 
Houſe ot Commons the Plaiati.{'s Vote will be allowed, and therefor 
he does nor loſe his Privilege; that this Injury, it it 'be one, comes 
within the Rule ot, De Minimis non curat Lex; that the Judgment her 
will not bind the Commons, nor be Evidence there, the Coinmons not 
being bound by the Determinations here. Powell J. held, that the Co. 
ſtable muſt either be a Judge or not a Judge, and there 1 is no Medium; 
that he is an Officer, and as ſuch to execute the King's Writ, and bas 
only a miniſterial Power ; bur in other Matters he agreed with Gould and 
Powis. Holt Ch. J. contra. Thar he has a Right to vote, which being 
by Reaſon of his Freehold is a real Right, which is not a Minimum in 
Lege; that having a Rigt, he mut have a Remedy ; ; that ifa Statute gives 
a Night, common Law gives a Remedy; that this is an Injury, au 
every Injury imports a Dun ige; and that oer Parliam 'atary Matters cc 
betore the Court, as incident to a Cauſe of Attion on the Property of the Suljed, 
which the Court muſt in Duty determine, tho' the incident Matter bt Pari 
mentary, they are bound by their Oaths To determine it. But the Deſendam 
had Judgmenr, which was atterwards reverſed in the Houſe of Lords 

1 Salk. 19. Mich. 2 Anne B. R. Athby v. White. 

5. Several Perſons were committed to Newgate by the Henſe of Comment 
lor having commenc'd and proſecuted an Action at Law againit the C- 
tables ot A. for retuling their Votes in the Election of Members of Pat 
liament, which, by the Warrant of Commitment, was ſaid to be in Cot 
tempt of the Juriſdiction, and open Breach ot tae known Privile ges d 
the Houſe of Commons. Upon a Habeas Corpus brought by them, | 
was held by three Juſtices, That the Houte ot Commons were the prop* 
Judges of their own Privileges ; and that this Court was now eit topo 
to lay, That this was not a Breach of the Priv jleges of the ſaid Hou, 
or that they had no ſuch Privilege. But Holt Ch. J. contra, and fac 
That this was no Breach of their Privilege; that the commencing and 
proſecuting an Action did nor necetlarily "imply a going ſurther ch. an tie 
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tare Filing and Continuing an Original, which is no Breach of Pri vile ge; 
that the Suing was ao Breach, nor can their judgment make it fo, hot 
conclude this Court from determining the contrary, When the Houſe 
; 1ts re 
v, and cannot be juſtified more than the Acts of private Men, 


at Commons exceed their legal Bounds and Authority, ir 


«2477 *3 F) 
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There is no Queſtion but their Authority is from the Law, and as it is 
circumſcribed, ſo it may be exceeded; to {ay they are Judges of their 
awn Authority, and no body elſe, is to made their Privileges to be as 
they would have chem. Per Holt Ch. J. 2 Salk. 5og. Hill. 3 Anne. 


B R. The Queen v. Party and al. 


(F) Order of Parliament. 


i. OIR J. P. ws attainted of certain Treſpaſs by AF of Parliament, 

wherero the Commons were afſenting, that if he came not in ty fi 
Dey, be fhonld forfeit ſuch a Sum, and the Lords gave longer Day 
— 35 Vo iS 9 7 . 2 5 = > 
and the Bill vas not redleitvered to the Commons again. And per Kirby, 


Clerk of the Rolls of Parliament, The Uſage of the Parhament is, that if 


2 Bill comes firſt to the Commons, and they paſs it, it is uſual to tudurſi it in 
ſuch Form, ( Soit Baile as Seigmors) and if neither the Lords nor the King 
alter the Bill, then it is uſual to deliver it to the Clerk of the Parliament tu be 
tnrolled, without indor/ing it; and if it be a common Bill, it ſhall be inrolled ; 
it it be a particular Bill, it ſhall not be 'inrolled, but put upon the Files, 


and this ſuffices; but if the Party will ſue to have it iurolled, it may be in- 


rolled for better Security. And if the Lords will alter a Bill, in that which 
may ſtand with the Bill, they may, without remanding it to the Commons . 
As it the Commons grant Poundage for four Tears, and the Lords grant 


| caly for two Tears, this ſhall not be ſent back to the Commons; Cre ind; 
t if ihe Commons grant only for two Nears, and the Lords for four Hears, 
there ths ſhall be ſeat bac to the Commons; and in this Cale the Lord's 


ht to make a Schedule of their Intent, or iudorſe the Bill in this Form, 
{2 Lords allent that it hall continue for four Years ; and when the Com- 
avs have the Bill ægain, and will not aſſent to it, this cannot be an Aci; 


wot if the Commons will afſent, then they iudorſe their Anſwer upon the Mar- 
in mderneath in the Bill in ſuch Form, The Commons are a{/cniing to the 
8d Hedule of the Lords to this Bill annexed ; and then it fhall le delivered to 
7 Clerk of the Parliament, ut ſupra. And ef a Bill be firſt delivered to thy 
Winds, and the Bill paſſes them, they do not uſe to make any Indorſerucat, but 
; end it to the Commons, and then if the Bill paſſes the Cenis, it is 
ual to be thus indorſed, The Commons ere afſenting ; and this proves tht 
Wt has paſſed the Lords be ore, and their Alſent is to paſs it from the Lords, 
end therefore this Act (Supra) is not good; becauſe it was nor ſent back to 
de Commons. Per P — Clerk of the Parliament, every Hill which 
Pcs the Parliament Hall have Relation to the firſt Day of the Parliament, 
8's it be ent in at the End of the Parliament, and it is not uſuel t9 make any 
Penticn <hat Day the Bill is delivered in to the Parliament + And the 
altices adviſed ; For it came into them by Writ, as an A&t of Parlia- 
Deut, therefore Quære. And the Caſe was, that the Parliament com- 
Wencel before Whitſontide, and continued after Whitſontide, and the 
1 uon agreed to the Bill after Whitſontide, and gave Day to Whit— 
de nent; and the Lords gave Day to Whitſontide next except one, 
4 was one Intent; Becauſe the Bill ſhall have Relation to rhe 
Pt Day of Parliament, and therefore it it be not prevented, it mall be 
EUs Whitſontide which is patied at this Seſſion; and therefore the 
vIds did well. Quære. Br. Parliament, pl. 4. cites 33 H. 6. 17. 
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196 Parol. 


2. Several Burgeſſes and Knights of Counties were attainted by the Pa. 
liament, which Act was now to be reverſed. And by all the Juſtices 
thoſe Knights and Burgeſſes Mall not be in the Honſe when thi Act is ty % 
reverſed, but w'en this Ad is reverſed, they ſh all came backinto Pala. 


ment. Br. Parliament, pl. 37. cites 1 H. 7. 4. 


511 


(G) Hes and Mages of Members of Parliament. 


Br. Avowry, 1. JN. Replevin, the Deſendant juſtified as Under Sheriff of L. bz 
pl. 42. Cites Fieri Facias to /cvy the Expences of Knights of Parliamn,, Wi 
S. C.-— Br. amounting, &c. and every Hundred was put in certain, and W. one ji IE 
Diftre's, pl. the Vills ot ſuch a Hundred was rated at 10 J. and he, as Under Sheri? 
oa cite S. C took the Beaſts in the V ill at ſuch a Place, and the fame Beaſts fold an 
paid the Knights, and ſo avowed &c. And there, per Cur. he my 
rake the Beaſts ot one Man tor the Duty of all the Vill; and 7; 
who find Burgeſſes of Parliament, ſpall not pay to the Expences of Knight. : 
the County, and the Tenants of the ancient Peſſeſſions of the Lordi 
Parliament ſhall not pay to the Expences of Knights of the County; but i 
the Lords Purchate De Novo, a Thing charged to the Expences 
there the 'Tenants ſhall pay. Br. Fees, pl. 3. cites 11 H. 4. 2. 
2. As to the Fees, Wages, or Expences of Knights and Burgeſſts d 
Parliament, and the Manner ot levying the ſame, 1ce the Statutes of 112 
R. 2. cap. 4. 23 H. 6. cap. 11 and 35. H. 8. 11. 


For more of Parol, fee Election of Members, #c. Peers, Statutes, 
and other proper Titles. 


Parol. 


(A) Mat Things may be done by Parol or without Deed. 


x: H O' Dower ad eftium Eccleſiæ be aſſigned in another County tir 
where the Land is, it is good without Deed ; but Dower K 
aſſenſu Patris is not good without Deed. Br. Monſtrans, pl. 14. «ts 
. 
1 2. A Man cannot give his Emblements growing upon the Land withoC 
Deed. Quzre ; For this goes to the Executor, and theretore is a CH 
Br. Monſtrans, pl. 154. cites 25 E. 3. 41. and Fitzh. Feoflinents 69. 
* Br. Mon- 3. Tho' Grant of an Advowſon, or Rent in groſs, is not good \!! 
pl. 156.S.P. out Deed, yet * Partition of them is good without Deed. Per I 
So of an & Hill. Br. Grants, pl. 2. cites 11 H. 4. 3. 


Agreement to 


preſent by 5 | EY 
Turn and Rent reſew'd upon Equality of Partition, cites S. C. Partition by Parol of to 77" 


tewo Advowſons, two Villens &c. and Aſſignment of theſe in Dower, is good without Dees. + 
Danby. Br. Partition, pl. 3. cites 28 H. 6. 2. 


4. Where a Man makes a Feme Covert, or a Monk profeſſed his Ex: 
and deviſes the Reverſion to be ſold by them, they cannot make 4 er 
and yet their Sale is good without Deed, without any Artern 
Br. Deviſe. pl. 12. cites 19 H. 6. 23. 

5. And Brook ſays, the Law ſeems to be the ame of an e 
cutor as of a Feme Covert. Ibid. | 


6. N 


= 


4 PTS . W * * 1 „ TOW * a * 
= 3 lb * * Gb 4 A. gs 1 
Nr Ee es we tean | | 


9 7 T 
A c · Wwct .. Sa 


in Writing. 2 Ch. R. 73. 24 Car. 2. Lewis v. Lewis. 


. 
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P arol. 197 
4 I here 4 Thing cannot commence without Deed ; as a Grant of Rent- Sthat which 


charge &c. it caunct paſs from the Grantee to another but by Deed ; per 22 paſs by 
Markham. Br. Grants, pl. 38. cites 19 H. 6. 33. rant 


a 


** 


Deed cannot 
be ſurrender - 


A cithout Deed ; Quod Nota; But if Land be leaſed Dees it may be ſurrendered without Deed; per 
Markham. Br. Grants, pl. 38. cites 19 H. 6. 23. 

„A Man cannot /eaſe his Warren for Tears without Deed, nor grant 
the next Preſentation of his Church but by Deed. But per Choke J. a Par- 
ſon may /eaſe his Tithes without Deed. Br. Monſtrans, pl. 71. cites 9 
E. 4 47. 8 

4 Plaint in Replevin ſhall be in writing and not by Parol ; For per S. P. But the 
Littleton a Man thall not be put to aner unleſs the Matter be in writ- _—_ 
ing. Br. Plainr, pl. 5. cites 9 E. 4. 48. : $ 


Precept to 


the Bailiff 
by Parol to make Deliverance as well as by Writing, Br. Replevin, pl. 28. cites S. C. 


9. Fuftices of Bank upon Preſence of any in the Hall may ſend their 
Servant to arreſt them without writing, contra in their Abſence ; For 
there it ought to be by Warrant in writing: Br. Peace, pl. 7. cites 14 
H. J. 8. 
th A Precept in the Court Baron is good by Parol. Br. Treſpaſs, Br. Court 
pl. 439. cites 16 Hf. J. 14. Baron, 4 
11. Note that a Diſcharge by Parol given by the Plaintiff to the Sheriff, & 3 
who has aH riſoner in his Ward upon Condemnation of Debt, is ſufficient. Br. 
Barre, pl. 3. cites 2) H. 8. 24. 
12. Command to receive Rent in order to a Re-entry on Nonpayment 
. be by Parol. Cro. E. 22. Mich. 25 Eliz. C. B. Sir John Zouch's 
Cafe. 
13. Livery by Parol on a Sale on Condition without Deed was held 
Cro. E. 25. Paſch. 26 Eliz. B. R. Gilbon v. Cordel. 
14. Where a Parol is reduc'd into a Deed, the Parol Agreement is at an 
End, and all is refolv'd into the Deed, ſo that an Atſumplic will not lie 
now. Sti. 19. Paſch. 23 Car. Curtis v. Columbine. 
15. An Under Sheriff may be made by Parol. Jenk. 69. in pl. 31. But a Sheriff 


Cannot comme 
mand bis Bailiff to arreſt without a Warrant in writing. Vid. Vent. 46. Mich. 21 Car. 2. Anon. 
But any Juſtice of Peace may lawfully by Word of Mouth authorize any one to arreſt another who ſhall 
be puilty of an attual Breach of the Peace in his Preſence, or ſhall be engaged in a Riot in his Abſence. 


; Vid. Hawk. Pl. C. 160. cap. 65. S. 16. and 2 Hawk, Pl. C. 83. cap. 13. S. 14. 


it. Lev. 113. Mich. 15 Car. 2. B. R. Tiltord v. French. 
17. Leaſe by Prebendary or Churchman of the Poſieſſions of his Pre- 
bend is not good without Deed, by 13 Elis. 10. Vaugh. 197. Hill. 19 & 
20 Car, 2. C. B. in Caſe of Holden v. Smallbrook. | 
18. Licence to take a Profit in alieno Solo, as to ou Sheep into a Com- S. Vent. 124 


16. A parol Submiffion to an Award does not imply a Promiſe to perform * 


mon, in which the Licenſor has Common for a like Number, may be by Y,osking 


Parol, if it be to take the Profit Unica Vice; for no Eſtate paſſes by it. A Ne 
Vent. 18. 25. Paſch. 21 Car. 2. Rumſey v. Rawſon. natur.— Sp 


Licence 0 
chaſe in a Il arren is good without Decd ; per tot. Cur. Br. Monſtrans, pl. 39. cite5 22 H.6. 52. 


, 19. A parol Declaration of one's Intent is not good againſt a Declaration 1 


was fully 


y | Prov d, and made before the Deed <vas draten, and it appeared plainly to be the Deſign of the executing 


the Deed, it may be good, per Reynolds Ch. B. Gibb 213. who cited it as the Caſe of Harvey v. Har- 


2 e Ch. Caſes 180. S. C. Mich. 2 Jac. 2. which was a Truſt by Parol to avoid a Sequeſtra- 
4 da m the Rebellion of 1641 


Eee 20. 29 Car. 2. 
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198 Parol. 
For the Caſes 20. 29 Car. 2. 3. S. 1. Enac̃ts that all Leaſes, Eſtates, Intereſts of Fre. 
on the ſever- hold or Terms of Years, or any uncertain Intereſts in or out of Lands. 7. 
al Points in MF. | wa V Lene. 
this Statute, MENTS and Hereditaments not put in writing, and ſigned by the Parties mal. 
Vid. the pro- ing them, or their Agents authoriſed by Writing, ſball hade ao greater Lid 
per Heads than as Eſtates at Will. 

and Subdi- F. 2. Except Leaſes not exceeding 3 Years, whereof the Rent ſhall be 
viſions. ; > } 

two Thirds ot the full Value. 

S. 3. No ſuch Eftates or Intereſts, not being Copyhold or cnffomary 1,. 
tereſt, ſhall be affigned, granted or ſurrendered, unleſs by Deed or Nite |, 
writing ſig ned (ut ſup.) or by Operation of Law. 

S. 4. No Aition ſpall be brought after the 24th of Fune, to charge y 
Executor on a ſpecial Promiſe to anſwer Damages out of his own tate, 

Or to charge the Defendant upon any Promiſe to anſwer tor the Debt « 
Miſcarriage ot another, | 

Or upon an Agreement or Con/ideration of Marriage, 

Or on any Contract of Sale ot Lands, Tenements or Hereditaments, c. 49 
Intereſt concerning them, 

Or on any Agreement not to be performed within a Year ter ;}; 
making, 

C ſuch Agreement or ſome Note thereof be in writing, aud jigned |; 
the Party to be charged, or ſome other by him authoriſed. 

§. 5. All Deviſes ot Lands or Tenements ſball le in writing, and jim 

the Party devijing, or ſome other in his Preſence and by his Direction, au 
ubſcribed in his Preſence by three or four Witneſſes, or elſe ſhall be void. 

F. 6. No ſuch Deviſes in writing ſhall be revocable, ot herwiſe than I 
writing or burning, tearing or cancelling the ſame by the Teſtator, or in ki 
Preſence and by his Conſent. 

S. J. All Declarations or Creations of Truſts ſpall be made by ſome Writ 
ing, ſigued by the Party, or by his laſt Will in writing, or elſe * be void. 

S. 8. Truſts reſulting by Implication of Law, or transferred or extinguiſtel 
by Ad of Law, ſhall be as if this Statute had not been made. 

S. 9. Aſſignments of Truſts ſhall be in writing, ſigned by the Party grait- 
ing or aſſizaing by ſuch laſt Will, or elſe ſhall be of none Effect. 

S. 17. No Contract tor the Sale of any Goods tar 101. or upwards ſal 
be good, except the Buyer actually receive Part of them, or give ſomething il 
Earneſt, or ſome Note thereof in Writing be made and frened by the Parties! 
be charged or their Agents. | 

F. 22. No Will in writing of any perſonal Eftate ſhall be repealed i; 
Words only, except the ſame be in the Life of the Teſtator committed to u u 
and read to him and allowed by him, and that be proved by three Iitn:ſſe. 
21. An Uſe will not paſs by Parol without Deed ; but the Ld. Ct. | 
Pemberton ſaid, it would be a good Try/t or Chancery Uſe, it“ 
Money, 2 Show. 158. Paſch. 33 Car, 2. B. R. in Caſe of Beitri \. 
Bowyer, 

22. A parol Releaſe is good to diſcharge a Debt by ſimple Contract. Ag 
2 Show. 417. Mich. 36 Car. 2. B. R. in Caſe of Howſon v. Denham. 

2 Le. 214. 23. A Promiſe merely executory on both Parts; as if I promiſe B. 55. " 
33 he goes to Pauls, betore B. goes, I may diſcharge him, and ſo thall d, 
Raym. 42. charge my felt ot Payment ot the 55s. For no Debt was yer due, not i 
Cook v New- thing executed on either Side. 3 Lev. 238. Mich. 1 Jac. 2, C. B. M. 
comb._—_—-_ & . of Scarborough v. Butler. 


Anv * Pro- 

miſe may be diſchareed by Parol, but not after it is broken ; For then it is a Debt. Mod. 2-5 U. 
2- Car. 2 C. 6 Milward v. Ingram.-—2 Mod. 43. S. C 259. Edwards v. Weckes. S. P 
* Goldsb. 81 Contra, Tayler v. Fulham. 


24. An Agreement in writing ſince the Statute of Frauds and Perj'* 
may be d:/charzed by Parol. Vern. 240. Paſch. 1684. Goman v. Sal159%-i 

25. A Rent alligned in lien of Dower may be by Parol without Per 
tho” it be a Freehold created de Novo; and tho' a Rent lies in Grant & 


*1 8 
—_— 


— — — — — — . —— — 


Parols alias, Words! . 


d uſe this is not properly a Grant but an Appointment. 12 Mod. 20 1. Trin. Co. Litt 3a 
io W. z. Saunders v. Owen. 3 
2356. Leſſee for Years ſurrendered to the Leſſor by Parol reſerving a Rent; 
W :djudged this was a good Reſervation upon the Contract, and that an 
Action of Debt would lie for the Rent after the firſt Day of Payment 
W ::curr'd, tho' the Reſervation was by way of Contract and without any 
W Deed. 3 Salk. 312. pl. 7 
2. It one has a Bil Exchange, he may authoriſe another to indor/e 
Name upon it by Parol, and when that is done, it is all one as if he 
bad done it himſelf; per Holt Ch. J. at Niſi Prius. 12 Mod. 564. Mich. 
W 11. Anon. 
3 * An Inſurance was made from Archangel to the Downs, and from 
te Downs to Leghorn, but there was a parol Agreement at the ſame Time, 
bat the Policy ſhould not commence till the Ship came to ſuch a Place, and 
it was held that the parol Agreement ſhould avoid (or defeat) the writ- 
W ing; cited per Holt Ch. J. as adjudged in Pemberton's Time. 2 Salk. 
W 414, 445- December 3, 1703. Bates v. Grabham, 
= 29. It a Thing is granted by a Writing, which is grantable by Parol 
tit may be revoked by Parol. Vid. 10 Mod. 74. Hill. 10 Ann. B. R. in Cale 
ot the Queen v. Sutton. 1 
Zo. Deputation of an Office is in its own Nature grantable by Parol, 
and theretore tho' it ſhould happen to be granted Dy writing, yet ſince 
Wit is in it ſelf grantable by Parol, it may be revoked by Parol. 10 Mod. 
„ Hill. 10 Ann. B. R. in Caſe of the Queen v. Sutton. N 
31. A Preſentation, being but a Commendation of a Clerk to the Ordi- 19 E. z. 
rare, or a Declaration of the King's Will, and not any Intereſt, and no- Quare Imp. 
ag granted or given by it, may be made as well by the Word of the 5 88 E. 3. 
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7 | „ 
. perron only, (unleſs a Corporation aggregate be Patron; For they muſt f.. Kin 9. 
d. eeſent under their common Seal) as by an Inſtrument in writing. Watſ. . . 2 Cro 
jſt Comp. Inc. to]. 151. cites as in the Margin. * 248. Co. 


-. Lit. 120. 
Dubitat. Mich. 1649. Canes v. Osby. Sti. 156. 13 H. 8. 12. Br. Corporation. 81. 


32. An Officer being the Serjeant at Arms to attend the Ld Chancellor was 
%, the Exerciſe ot it by the Queen by Parol. Sce Officers &c. (H) pl. 
and the Notes there. | | 


(1 ag? 
9 33. A Filacer was diſcharged of his Office by Parol. See Officers &c. 
dh) pl. 1. and the Notes there. | 
-i1; WE. hatever is to take Eflect ort of A Power or Authority, or by 1 
les oy of Appointment is good without Decd. 2 Salk. 467. Trin. 10 W. 3. takes Effe 
K. Saunders v. Owen, ee Raug bf 1 
it tr tereſt, and is * 
ris | 4 wy as a Grant; For then if it be of a Thing Incorporeal, it muſt be by Deed. a Salk. 467 Saund- | 
a „Oven. | 
tr more of Parol in General See Agreement, Grants, Partition, Sur- 
am. render, and ocher proper Titles. 
55 1 g 
II di 2 
O 4 8 
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m Parols [ alias, Words. FN 
- = Won a, 
** / Tri; * For this, 
(A) * Ancient | Words] 5 For 19, 


3 farics and 
| * E. 1. Rot. Chartarum Membrana. 2 William the ſecond Didticnagies. 
WW... cum omnibus Libertativus + Conuetudimbus quas 


ia vocant Sac & Soc Cc. 


2. 19 E. 
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2, 19 E. 1. Rot. Chartarum generally through all the Charz 
Rolls, there is Mention ot ancient Franchiſes, quod vide through 
out at large, Intangthete &c. Toll. Saccham and Socham &e, 37 

3. 6 C. 1. Rot. Datentium P. 27, a Pan has Liberty of lofi, 
rhete in all his Lands in the County of Kent, 

4. 18 E. 1. Liber Parliamentorum is there pleaded a Grant 5 

See pl. 15. N. 1. of two Vills, habendum cum Sacha, Socha, Toll, and“ Tt, 
Intangrhete &c. 

S. Nomen Anglicanum vocatum Flemenefrene or F lemeneſtentie 
is expounded and interpreted Catalla fugitivorum. 25 10. . 4, 
—— - B. R. and there cites the red Book of the Exchequer x 
cordingly. ? 

6, Trin. 7 E. 3. B. R. Rot. 28, In a quo Warrants in ]Ilacitar 
do dictum eff quod per Flem. & Flerh. ts underſtood Annus + px 
tum æ Medium tempus quia Flem. Anglice Fugitivus # Convigi; 
interpretatur Fleth. Anglice ſolum vel Terra dicitur, Ita videlice 
quod quic quid per Feloniam in bonts vel in Terris hujuſmodi pech 
num accrelcere (debet) Domino Regt extra Libertatem ipſius Ahe 
tis in Corpore Comitatus ſpectare debet ad iplum Abbatem inf 
Domintum ſuum. 

7, By the Word Flemaſlare is underſtood Chattels of the Tena 
of the rantee who is attainted of Felony. Time E. 3. Kel. 145. 

8. 1 eſt certum Servitium, x non Servitium Btlitar, 

E D. 6. E. 1. B. Rot. 7. 
Putura in 9. Dll. 5 E. 3. B. R. Rot. 48. Inquiſitio capta de Conſtietudin 
Chacea de vocataà, Putura in Chacea Regis in Conutatu Eborum. 


Bow land, 1. e. 

Conſuctudo clamata per Foreſtarios & aliquando per Balivos Hundredorum, recipere Victualia, tam t 
ſeipſis Hominibus, Equis & Canibus, de Tenentibus & Inhabitantibus infra Pe rambulationemb orettæ & 
Hundredi, quando eo pervenerint nihil inde ſolvend. 4 Inſt. 307. 


10. Pill. 5 C. 3. B. R. Rot. 24, Tronagium Debet dart de Lani 
U — - de Mercibus, and not Tronagium de Mercibus. 4 
judg'd. 
11, Pill. 4 E. 1. B. Rot. 20. Secundum Legem 4 Conſuetid 
nem Regnt nullus jurare debet in Alſiſa poſt Clauſum Alleluya. 
12. 42 D. 3. In Gratton's Chronicle, fo. 134. Sir Hugh Spent 
held his Court and Pleas in London without Order of Law, n 
there puniſhed Bakers for Oetault of Aſſiſe by the Tombrell, unn 
before they were puniſhed by the jMory 3 and note, that there in 
Margin it is faid, that the Tombrell was a kind of ]?illory wat 
four ſquare that turned round about. 
*Thisis miſ- 13, By the Word * loke is intended, that it was at a Court 
printed, the Tenants of the Grantee. Time of E. z. Rel. 145. 


there being 
nofüch Word in Keiway, but ſhould be (Soke.) _ = 
T4, By the Word Sake is intended Amercement of the Tera 
of the Grantee of it in his Court. Time of E. z. Kel. 145. F 
* Mancipio- 15, By the Word * Them is intended ihe cngendring of the du 
rum Sovole tee, Time of E. 3. Kel. 145. 


Somn. Gloſl. 


wo joy 


'Theam. 


>A—) 16. By the Mord of Grant of Murther is intended all q nercemag 3 
ot the Tenants Reſiants of the Grantee amerced withi'1 s 21 
niories, by Reaſon of Yurther, (that is to ſay) for every 2200 
2 8. Tone given, which 1s in Nature of an Amercement. Cum 1 

+ 3+ IAC, 145. 4 
17, By the Mord of Grant of Foreſtal is intended to habe ti! Bl 
121 of Foreſtallers, (ſcilicet) to amerce them. Time ot C. 
Kell. 145. | = 
18. By the Word Hutlagh is intended, if any Felon be 112 
w.thin the Seigmorp of the Grantee, and delwered to the po 3 
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Arp to the JÞriſon of Dourgh and eſcapes, to have the Eſcape in the 
— no as the Ring for Eſcapes found before the Juſttees in 
Epre. Time ot E. 3, Kell. 145. b. 


— 


nu... — FO „* 2 — ** 8 TO 
* 


(B) Abbreviations. 


1. IF aVenire Facias be awarded de * Viſu Parochiz de D. without any · so it is in 

] Daſh, yet it is good; For it ſhall be ſo taken, this being the thc Original, 
ulual Abbreviation tor Viſeneto, though the Oalh is wanting. Mich. op reg 
9 Car. B. R. between Pennington and Morgan, adjudg'd tn-Writ of hu, vir. 
Error upon a Judgment in Bank. (Visa.) 

2. Ille Numerus & Sen/us Abbreviationum accipiendus eft, ut Conceffio non 
ft Inanis. 9 Rep. 48. Trin. 7 Jac. in the Earl of Salop's Caſe. | 

. Franciſcus in the Venire Facias and Francas in the Diſtringas are 

4 enough, being both but one Name abbreviated. Cro J. 534. Moor 
v. Blackwell. 


liſþ Language to be made in all Writs & Pleadings, Rules, Orders, Indict- tion in Ar- 


i n ſt of Tudg- 
mounts, and Informations E5c. notwithſtanding 4 Geo. 2. cap. 26. —_— . , 6 


Court was of 

O-inion, that by the Statute of 6 Geo. 2. to explain the Stat. of 4 Geo. 2. for putting all Proceedings, 

BS Pleadings &c. into the Engliſh Tongue, Abbreviations in an Attorney's Bill, ſuch as [To] for Folw, 
| % for Maſter, ya.] for paid &c. are helped aiter a Verdict. Notes in C. B. 92. Ray v. Jackſon. 


— A 


See Grants 


3 (C) Expoſition. (H. 13.) 
Y 1 a Condition of an Obligation be to ſtand to the Award, ita * See pl. 8. 


| quod it be made, and * to be delivered to the Parties at or before ſuch and the Note: 
aq, by thoſe Mords it is intended that it ſhall be deltvered to the 
Parties, otherwiſe they are not bound to Performance; and it is not 

WE [utficient to allege, that the Arbitrator made it, and was ready to de- 
mer Zit to the Parties, in as much as the Words imply, that it ſhall 

be delivered to the Parties. Oubitatur. Mich. 9 Car. B. A. be- 
tween ger and Butterie. The Court divided upon a Demurrer. Jn- 

wy cratur, Dill. 7 Car. Rot. 840. 

22 In Action upon the Caſe, if the ]laintiff declares, that the 
Detendant promiſed to pay ſo much #c. in Conſideration that the 
WjÞlantiff ſhould o drain certain drowned Land, that ir ſhould be dry in 

100 remitate Hiemis, viz. in aliquo tempore between All Saints and 


adlemaſs; And alleges, that he after drained it in Candlemaſs 
be by which it was dry in Extremitate Hiemig, between the two 
ats, this is not good; For the Words Aliquo Tempore are to be 
F 7 according to the ſubject Matter, either for ſome time or for 
tte Time, and here by the ſubject Matter it appears, that it 
au be drythrough all the Extremity * of inter between the * Orig (De 
ende, and not by one Day in + the winter. Mich. 9 Car, B. 15 . 
"_ : tween Chapman and Bel, per Jones and Berkley againſt Rich: ;\...;* 
— and Croke, this being moved in Arreſt, But herein Rich- 
— and Croke rely'd much upon the Verdict, that it had made the 
caration good, being whether it was drained according to the 


ont, and tound for the jPlaintif that it was, 
3 FFT S8. In 


4 6 co. 2. cop. 14. Allows ſuch Abbreviations as are uſed in the oy Upon a Mo- 


— — 
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3+ In Attion upon the Cale, if 3 laintiff declares that B. was 4, 
reſted at his Suit in a Court, and upon this the Octendant. in Co: 
üderation that the [Ilotntif would at the Kequeſt of the Ogi 
dant torbear ulterius proſequi the lald B. the Octendant, atſu nc 

1 that B. ſhould give Security ro the JIlatntif for the Oebt very! 

the next Court, or that he hiniſclf would pay the Debt, and ayers 

that he ulterius Droſequi the laid B. abſtinuuit. 4 adhuc abiſtiuer + 

abmde huc uſque aliqualiter abſtinct a deſiſtit. This 1s a good 54; 

ment of the Performance of the Conſideration ; For the Word 

qualiter in this Senſe and Context ot the Words 18, that he abſtayg 

utterly ; As Littleton ſays, if a Man grants an Annuity Ita quay 

- ſhall not charge his JIcrion aliquoliter, Hoc cf, in any ſort, 0. , 

„Fol. 267- Cr. B. R. between H and Mhituic. Adjudged per Clit: i 

A writ of Error upon ſuch Judgment in Coventry, and the Ji, 
ment affirmed accordinglp. Jntratur. 10. 11. Car, Rot. 250. 

Cro C. 386. 4. Ik a Leaſe be made Habendum a Coniectione pro Termino 0%, 

4 G. =_ ginta & tredecim Annorum, thts is a Leaie for the Term of 9; Pets, 

Words are ànd nat for 80 and zo Bears ; But it ſhall be interpreted to be 0; 

Octoginta & tuogintà x Tredecim Annis, that is to ſay, 93 Bears; for the nan. 

terdecm &c. tion of the Parties appear to be ſo. Mich. 10 Car. B. B. btw 

and all the Hos phνε nd ere. Adjudged per totain Curiam upon a ſpecial ver 


ok 9-14 dict tound in Devon. Intratur. Hill, 9 Car. Rot. $69, 


be taken ac- 

cording to the common Parlance for 13 Years; ard that tercecem end treſdecem is all cne, ard is ſo une 
Eufl crie grotia, ard it being ore irtire Werd carrot be taken otherwiſe; Eut if written a, 
Words, it ſhould be otherwiſe. Hopehill v. Searle, * Cro. C. 386. cites Rot 269. 


5. If an Action of Account be brought de ſeptem Ponderibus, a 
decem uncus Cerz, and Judgment tor the whole, this is erroncoys 
tor Ponderibus is Weigyts, and not Pounds; For Pondus Pol 
is a Pound, and Pondus Ponderis Ig a Meight, and tberetore as iti, 
it is inſenſible. 19. 11. Car. B. N. between Richards und Hance. { 
Judged per Curiam, and the Judgment given in Exeter reverted a: 
cordingly. Jatratur. Trin. 10 Car, Bot. 720, 

6. Ita Man deviſe Land to B. his Mife tor Lite, the Remandet 
C. in Fee, and after in a Codicil theſe Words toliow, lem my e 
is, that the ſaid B. Hall have Power 11x Months betore her Death to mik 
a Leaſe thereof, the Term to be for ſix Years. B. May make a Leil 
for 6 Bears at any Time before her Death, though it be not! 
Months before her Death, but one Month. or a Beek, or a On 
for the time of her Lite cannot be known, and therefore the 41 


was, that ſhe ſhould have J Dower at any time within 6 Months | 


her ©cath. to leale it tor 6 Bears. D. 13 Car. B. R- between #" 
ris and Grahame Adjudged per Curtam upon a lpecial Verdia, tots 
Meſluage in London. Intratur. Mich. 11 Car. Not. 370. 


7, It Condition of an Obligation be, whereas ſuch Snip is ours 


bound in a Voyage to St. Luca's in Spain, and from thence to return Co 
rectly to the Port of Dover or London, or any of them, within the Re! 
ot England, if the Obligor do pay to the Obligee 10 I. within 20 Ds 


atter the firſt or next Return or Arrival, after the Dateoithis Obligau 


ot the ſaid Ship in the Port of Dover or London atorefaid, or £11 


them, or in any other part or Place within the Realm of England." 
elſewhere, where the fall make her right Diſcharge from rhe 1419) 4 
without Fraud, then the Obligation to be void gc. If the Sn, 


Vopage, and makes her Return to any Place out sf the Realii, # 


at Denite, and there makes her Dilcharge, the Obligor is ba 


ts pay the Money. thaug) in the Beginning of the Conditian. (£155 
cited that he ſhould make his Return to the Dart of Dover ur 
don in England, yet in as much as the Words ire after in the = 
ot the Condition more large, viz. or elſewhere, though ic is 19d. pF 


== 
2 
Ft 


* 
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„ - 
| the lud V ovagez) pet it hall be taken, thit the Intent was more 
1 large than the firſt Words. Hill. 14 Car. B. G. between Harris and 
R Gren 7. Adzudged Upon a £emurrer, D. 14 Car. Rot. 393. 
d, 3, Tf the Condition ot an Obligation made upon a Marriage be, that + 7 1 pat 
If ie A. the Obltgor at the Requeſt of B. who ſhould be his Mite, give is al! one 
5, Licence to B, with h1s Allenr, to declare her lait W ill, by which the inay with, and 10 
* deviſe to whom ile pleaſe 1001. the fame Þ to be paid out of the perſonal 1 
In (tare of the {aid A. within one Year atter the Death ot B. bona fide, jdle thing to 
al. then the Obligatton to be vod; Upon this Condition tt hall be inter: permir ber co 
ied preced and taken, that A, not only hall give Leave to B. to make ee Wil, 
Tit her Will of 10 l. butt allo that if the gives it by the Mill, that he will 13 
1, pay it; For it appears to be the Intent of the Condition, and it ts 
tin all one as if he ſald, and he ſhall pay the ſame ec. For it is laid, the Fol 248 
idt; {ame to be paid out of his perſonal Eitate bona fide, wHILh thews, that it ps 

ought to br paid by him bona fide, and within a Bear after the Oeath ei bel 
Yor g. B. Mich. 15 Cor. B. B. between Serma and Liihy, Adjudged the Plea in, 
ars, upon a Oemurrer per totam Curiam, preter Jones, who thought „a digg 4 
Oc that the Words ſhould be interpreted, that ſhe ſhall have Power to „* * 
e matze a Wil, and or 10 l. to be paid out of his perſonal Eltate „ 5 
en within a Bear after the Death of B. and that 4. is not bound to 
da pay it by the Obligation, but the Legatee ſhall have only Remedy for 


It in the Spiritual Court. Intratur. i, 15. Car. Rot. 1198. | 
9. The Words of a Diem claulit Extremum to the Eſtheator are 
Nun ©1103 per Sacramentum proborum homo viltgenter inqutreret a 
WW \{aquifitionen inde factam nobis gc. tub figills tua Þ figtlits eorum 
per quos facta fuertt ſine dilattone unttas, And in the Conclulton 
btthe Office it is thus, In cujus rei Ceittmomum Sigilla fua alcerna- 
ol tim appoſuerunt ; Tho property alternatim Imports interchangeably, 
Po and then it cannot be ſuppoled that Elcheator and Jurors ſealed to 
a one Part, but the Eſcheator to the one, and the Jurors to the other 
„ part, pet it is good; For it may be true that all ſealed, and then 
led ac the Addition d the Word alternatim ought not fo ſtrictly to be con- 
ſtrued bnt that it may be taken, that they all ſealed both Parts, the 
"Ter | which hall not hurt; For the Words are in the Concluſion, that as 
wc the Elcheator as the 3urors Sigilla lua alternatim appolue⸗ 
me unt. which implies, that they thould put their Seals to both, Po- 
"11: bart Reports, Cafe 336. 77 gte Cafe revived, 
e 1017 1. If by a Chuter Parry the Owners of the Ship hire the Ship d. 132. 5. 
* 7, br acertatn Hopage to the Berchants gc. and the Merchants cove- © "oy | 
710 nant on their Pakt to caule the Ship to return into the Rtver Thames 1 
. $ Within a certain Time (Periculis & Caſualitatibus Marium, Anglice show. 322. 


Hob. 253 


8, A 


md by 4 | Show. 
ont +. Duero the Seas, Exceptis). And after, in the Vopage, and with in Ca of 
cx, fat mn the lain Time of the Return, the Ship was taken upon the Sea effries v. 
* pkt Homincs Bellicolos modo Suerrino Arraiatos to the Perchants . 
utter unknown, againft the Will ol the Merchants, their Factors and Al, Trio ; . 
urn ſigns, + ab inde hut ulque per eos detenta tut, per quod they could 2. 6. K 8 b. 
eben not return it within the River Thames within the Time mentioned bur no ſule 
50 be un the Covenant, This is an Imbediment within the Exception ; „oed 
a er thoſe Words intend as vell any Danger upon the Sea by ; 
eicher rates and Men of War, as Dangers ot the Sea by Shipwreck, Tem- 


bl Fett, Or ſuch like ; and fo is the common Acceptance of the Words 
e Pong Verchants upon Charter Parties. Mich. 24 Car. B. R. 
Perween Pickering and Barkley, adjudged upon a Demurrer, in which 


Cal 11 N Merchants were heard in Court for the Interpretation of the 
is bon rds, and the Practice of the Merchants in the Court of the Do- 
1, un Ac. ot Aurance and otherwiſe, who all agree that it extends in 
- 0: r Nu Contracts and Barnatns by their common Acceptance to luch 
the e Fangers upon the Sea by Pirates and Yen of War. Intratur 
tand: ach. 24 Cat. Bot. 154, : 


11. Where 
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11. Where the Words are dubious they ought to be taken in ſuch Gr 
that no Wrong be done; and the Law more regards a leſs Eſtate by Ri ” 
than a greater Eſtate by Wrong. 2 Lev. 155. Arg. Hill. 25 & 28 555 
2. B. R. in Caſe of Piggot v. the E. ot Salisbury. "I 

12. Common Uſage and Reputation ſhall direct the Intendment gf ch 
Parties, as in giving or ſelling a Barrel of Beer, the Barrel is not gi. 
or ſold, but the Beer only; but otherwiſe of a Hogihead ot W ine. * 
vil. 124. Mich. 32 and 33 Eliz. in Caſe of Marttyew v. Harecourt, 

13. Verba de futuro, or in future ſhall be taken futurely when ther 
fer to a future Act, otherwiſe when they refer to a preſent Reſoly;i,. 
Cro. E. 306. Mich. 35 & 36 Eliz. B. R. Burton v. Gowell als Game!) 

14. Verba Æquivoca & in Dubio poſita intelliguntur in Digniori & Pas 
tiori Senſu. 6 Rep. 20. Hill. 38 Eliz. B. R. in Gregory's Caſe. 

15. A. grants a Rent charge to B. to ifſue out of the Manor of N an, 
out of all his Lands in D. and E. in the County of K. belonging er aufs. 
taining to the ſaid Manor. This ſhall be taken to extend to the Land g. 
cupied in the Manor, tho' it is not Parcel of it; per three Juſtices again} 
Popham. Brownl. 184. Mich. 3 Jac. Crate v. Moor. 

16. Grammatical ConſtruEtion ot a Word was wav'd, and the Ward a. 
judged to ſignify in Law according to the common received Senſe of th 
Word. Lane 11. Arg. Mich. 3 Jac. 1. in Caſe ot Brett v. Johnſon, 

17. For the Interpretation of Words there are 7wo Grounds, 1}, |: 
the ſecond Part contradicts the firft, the ſecond Part ſhall be void, 2d. 
the ſecond Part expounds the firſt, both ſhall ſtand ; per Doderidge, ay 
Roll. R. 376. Paſch. 14 Jac. B. R. in Caſe of Berry v. Perry. 

18. When a Deed is doubttul in Conſtruction, the Meaning muſt k 
gathered from all the Parts of it; but yer that is tyed with two Cu. 
tions, that it be not againſt any Thing expreſſed by rhe ſaid Indentur, 
x only in Caſe where it is doubrful, Winch. 92. Arg. Trin. 22 la 

19. Words of Relation will never controll that, which was certaich 
pu _—_ before; per Winch. Winch. 93. in Caſe of 'Trenchard i 

oskins. 

20. A. has three Daughters B. C. and D. A. promiſed R. to give hin 
Marriage with D. as muchas he gade in Marriage with any other of his Dau. 
ters. A. gave with B. to one H. 1001. and a Bond of 100 J. to paythe lit 
H. 50 J. more at three Months End after his Deceaſe, it the ſaid B. or a 
Iſſue of her Body was then living. Some held that the Promiſe extend 
only to Money preſently given, and not to the Bond, Others e conti 
But all e it it extend to the Bona, it ought to have been avert, 
that D. or ſome of the Iſſue of her Body were vw, and not that B 
the Iſſue of her Body were alive. Cro. Car. 186. Paſch. 6 Car. B. 
Cule v. the Executors of Thorne. 

21. The Words Modo & Dummodo, tho' generally taken conditiꝶ 


. 


ally, yet have been always before conſtrued as an Admonition or C. 
in granting ot Licences to hold a ſecond Beneſice &c. and there 20 


a Multitude of Inconveniencies from a different Conſtruction, adjudged ti. 
it ſhall not now be conſtrued as a Condition, but as it had been uſuali 
Cro. C. 4715. Trin. 13 Car. B. R. Dodſon v. Lynne. 
1 Lev. 204 22. Clauſes in Company are to expound one another. Vent. 91. Ti 


Tangan Fo 22 Car. 2. B. R. Lion v. Carew. 


Carn 8. 
Hob. 2:5. Clanrickard's Caſe.—2 Vern. 325. S. P. Richards v. Lady Bergavenny. 


23. Words tho' never ſo Joint ſpall be taken Severally where they ha 


diſtin&t Subject Matter to work upon; per Holt Ch. J. Arg. 3 Ch 
126. Orby v. Ld Mohun. | | | 
24. Severall Werds are void where they would work on a icin Int 


and joint Words are void where they would work on a Several Inte!” Þ 


per Holt Ch. J. Arg. 3 Ch. R. 128. cites 5 Rep. 18. Slingsby's 95 1 


A 


enture 
22 u 


rtaich 


hard 


him 
Daitk 
the tal 
„ Or ah 
xtendet 
Conti; 
averre, 


t B 210i 
ar. B. 


1nditi 
r Caiutis 


lach the ſary Word (that) was not; yet becauſe it was no more than 
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ny The Words ( Heirs of the Body) cannot in che ſame Clauſe be con- 


raed Words of Limitation as to Lands, and of Deſignation of the Per- 
ſon as to Goods. 2 Vern. 325. Mich: 1695. Richards v. Lady Ber- 
avenny. 7 

of") Were a Matter is capable of different Meanings, that ſhall be taken 
which will ſupport the Declaration or Agreement, and not the other 
which would defeat it. 1 Salk. 325. Trin. 2 Anne, B. R. Wyatt v. 


Aland. 


vn. 


—_  —— 


(D) Copulative and Disjunitive ; where they are one Sen- 
tence, and where leveral. 


. * | F A. covenants with B. upon reaſonable Requeſt ta him made by 


B. to ſurrender certain Land, and all his Intereſt in it to B. and alto 


do permit and ſuffer B. to take the Profits of the Land &c. In this Caſe 
the Requeſt does not go to the taking ot the Profits, but only to the 
Surrender; ſo that he is bound to ſtiffer him to take the Profits 
© without Requeſt, tho' * there is but one Herb which goes to the 
whole: But ik he had been to ſurrender upon Requeſt, and allo to 
permit him to take the J2rofits, there it had been more clear. 19. 7. 
Car. in the Exchequer Chamber between Simms and Smith, per 

Curiam, upon Yrit of Error upon Judgment in B. R. ſeems 
c contra: But afterwards (to wit) Trin. 7 Car. or Mich. 7 Car. 


per Curtam reſolved and adjudged, that tbe Requeſt was not necei- 


lary as to the Taking of the JIrofits, and the Judgment given in 
B. R. accordingly upon a Demurrer now affirm'y per Curtam. 


2, Jt a Leaſe for Bears be made to A. determinable upon the Lives 


$ of B. C. and D. and atter B. dies, and then A. aſſigng to E. and afcer 
E. by Indenture reciting the fatd Leaſe, and the Oeath of B. and 
the Allignment to him by this Indenture, now alligns the Term to 
F. and covenanrs with him, that he himſeif is lawtully polleſſed of ail 
=> the Premiſſes of a good and ſufficient Eſtate, for the Reſidue of the 


laid Term then to come, it che ſaid C. and D. or either of them thall 
N happen ſo long to live, and they the ſaid C. and D. are yet in full Lite; 
tho the Words are not and (that) the ſaid C. and D. are ver in full Lite, 


vet it is implied by the Words, and it ought to be a ſeveral Cove 
mant, or otherwiſe this laſt Dart will be void and to no Effect. Trin. 


i Car, B. R. between Baskett and Scott, adjtidged upon a De 
murrer, in which the Breach was allign'd, becauſe C. was dead ar 
Fe Time of the Aſſignment made to him, and the Word (that) was 
Woded to the other Words in the Declaratton, and the Oefendant 
Pemanded Over of the Jndenture which was entered in Þec Verba im 


Pear implied, it was adjudged good. Intratur 13, 11 Car. B. B. 


t. 221. 


3. It A, upon a Marriage intended by C. his Son with B. cove- 


ess with D. to ſtand ſeiled, and to make otber Conveyance of cer- 


in Land to the uſe of C. for Life, and after to B. tor her Jointure 


= vie, and after to other uſes to their Iſſue æc. and of other Land 
. In we ot himſelf for Lite, and after to C. for Lite, and after to 
„„uues tc. as before, And then A. covenants Modo c Forma le- 


zentidus, vldelicet, Predictus A. pro & non obſtante aliquo actu 
4 ns 154. _ tacto in contrarium 'Tempore ſigillationis & delibefa— 
; 38 predictz ſtabat & fuit Legitime Seiſitus ac uſque tales 
We lentes Convenientiz & Aſſuranciæ in Lege forent factæ & 
executæ ut fupradictum eſt ſteteret & eſiet Seilitus de Premiſſis 
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See Condi- 
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Covenants. 


Godb. 445. 
S. C. bur not 
exactly 8. P. 


* Fol. 249 
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206 Parols alias, Words.] fn 


ſibi & Heredibus ſuis in Feodo ſimplici abſque aliquo Genere, Anglicy 
Manner, Condition, Dekealance, Mortgage, Limitation, tive +, 
teitatis Revocationis murare | vel | permutare cadem, AC imluper quod dic, 
'icrra & Premiſſa præantea limicara pro Junctura dittz B. a Tempore 
deceiſus prædicti A. pro & durante Termino Vitz dictæ B. continuare;; 
remanerent & torent eidem B. & Allignatis ſuis pleni & clati ànnui yy 
{oris 200 l. ultra & præter omnia Onera Solutiones Exitus & Repri, 
quzcunque. In thts Cale, tho this bears a Semvlance of being a ca 
venant, becauſe the Words of Covenant are bur once named ay 
tho” it is laid at the Beguuung that he covenants in Manner tollgy, 
ing, and tho' the Word tc couples all together, pet the lan bin 
touching the Value is an abſolute ſeverai diſtinet Covenant ol it (elf, f 
that if the Land limited tor the Jointure be not of the Oalue g 
200 l. a Bear, tho it is not bo any Act of himici?, pet he has furry 
ed his Covenant, becauſe it is vival in Cate of Jointure to coyenyr 
for the Value, and lu Subjects Materia grplatns it. Allo it appenz 
throughout the Oced to be the Intent ot the Parties; tor it 15 ng 
uſual to covenant that the Value is ſuch notwithſtandlug any 4 
done by Himſelf; tor then it wauld be of no Eden. 13. 14 Cx, 
B. R. between Hughes and Bennet, adjudged upon a Ocmurte; 
Intratur Trin. 13 Car. Rot. 1536. 
4. Upon a Conveyance of Land made by A. to B. if A. con 
FN oa he is ſeiſed ot a good and indeleaſible Eſtate in Fee, and that hel 
. good Power to convey it to B. according to the Indenture not wichſtid. 
Winch Rep. ing any Act done by him, this laſt Clauſe and Covenant ſhall ns 
91. 5 C.£$ﬀ train the firſt Claule of the Covenant, [cilicet, Chat he has a gon 
1-17 22145 and indefeaſible Eitate in Fee notwithſtanding any Act done by hin 


t blit it ts ablolute and general; becauſe che general Method of Ce: 


1-14 by Ho- veyances Is to make it ſo, and the one Covenant independent un 
bart * the other, and ſeveral. B. R. between Sic C. Trenchard and Ho, 
„„ adzudged per Curtam, as the Court now ſatd. 


that this 15 
one Covenant, but Hutton and Winch J. held that they were ſeveral. S. C. argued by Count! 
Litt. Rep. 62 65. 185. and Mich. 4 Car. by the Court of C. B. Ibid. 203. when the whole Cour, n: 
Velverton, Harvey and Hutton J. and Richardſon Ch. J. held that all was one abſolute Coverant— 
cited Sid 328. in Caſe of Gamsford v. Griffith; and 'tis there ſaid that true it is that the (ame n: 
o adjudged in C. B. but that a Writ of Error was afterwards brought in B. R. where it was held v 5 
ſones, and all the other yu except Whitlock, that the Judgment be revers'd ; but it ws = WW 
that no Reverſal was enter'd ; and therefore rhe Reporter adds a Quzre. = 

Covenant that he was ſeiſed in Fee, notwithſtanding any Act done, and that the Lands were of the ru Wi 
alu of 2001. in this Caſe the Words (Notwithſtanding @#c.) cannot be applied to the Covenant co: We 
ing the Value, becauſe they were plac d in the Middle of the Sentence. Saund. 60. in Caſe of Gi»get 
torth v. Griffith, cites Cro. Car. 106. Cray ford v. Cray ford, and 495. Hughes v. Bennet. 


5. In an Jndenture between A. and B. it is recited, that vil 
B. by other Indenture dated cc. had aſſigned to C. a Peu 

cc. now this Indenture witnefleth, that B. covenanrs that ye U 

his Brother will deliver to the laid C. or in his Abſence to E. u 

Shop, a Terrar of the Premiſſes, and of the Truth rhereot, dd 

mam eorum Peritiam, upon Requeſt made to them by the (a 

* Condition would take their Oath before a Maſter in Chancery ;*and alio wo. n= 

that Hus- liver to one W. ſafely to be kept to the Vſe of the ſaid B. and C. 

Wife. being ginal Demiſe, whereot he then had a Copy, the which Demi (00:0 
Lefecs for ſhewn, with the Aﬀſent of hoth Parties, or as Neceſſity ſhould tu 

Life of c. Tho' in this Caſe tbey are not bound to make an Oat) * = 
Land,fhoull Truth of a CTerrar without Requeſt made, pet he is bound? 
-<y « Fx liver the original Demiſe without Requeſt”; for the Requet daf 
at the Coſts of reter to this, but to the firſt, as appears by the Coherence, Sow . | 0 
„le Stranger; ting the Requeſt among the Covenants, and not in the Beginning 

aud aiſo that JJ, 15 Cat. B. . between Smith and Garbutt, adjudged pec C 

„Hue g upon a Oemurrer, where it was pleaded that there was = 


W 


_—_— 


Parols [alias, Words. 
Bequeſt made, and the Breach allign d for not Delivery of the ort ©" Cn, 


ginal Deine. Intratur Hil. 14 Car. Rot, 1052, winch cory. 


their Lives, to a Stranger, and at their Charge. Obligor pleads that Husband and Wife offer'd to levy 
che Fine, if tne Stranger to whom the Fine was to be Jevied would bear their Charges. Obligee de- 
murr'd ; and adjudged for the Plaintiſt, becauſe the levy ing the ſecond Fine has no Reference to the 
frit ; for they; are two diſtinet Sentences, and the Words (And alſo) make them ſo. Brownl. 94. 
Paſch, 5 Jac. Hoilingwerth v. Huntley. 


6, Ik A. be bound to B. by Obligation, whereof the Condition is, 4rd where 
that where they have ſubmitted themſelves to the Award of J. S. b 


that if A. ſtands to and pertorms the Award ot J. S. ita quod the hind erm 


Award be under the Hand and Seal of the Arbitrator, and delivered aw. was 
to either ot rhe ſaid Parties before ſuch a Dap, then the Obligation „% 
ſhall be void. In Debt upon this Obligation, if Defendant pleads //-r2; 
no Jward made, and }Ilaintiffſhews the Award, and ſhews that the 7. 797% 
Award was delivered to the Plaintiff, but Does not allege that the %, bur 
Award was delivered to the Defendant, it is not good, becauſe here . 
the Words (to either of the laid Parties: In Latin Ctrique partium) % 
ought to be interpreted to both Parties. Trin. 16 Car. B. between Pune 
Holwell and Worledge, adjudged upon Demurrer. Jntratur gave ſudg 


Trin. 16 Car. R. Roger Ward Attorney for Holwell. _ er 

the Plaintitt, 
and held that the Word (Uterque) is ſometimes to be taken Diſcretive ; as where two or three are bound 
in a bond, Et utrumque eorum ; which makes the Obligation ſeveral : And ſometimes Collective, as in the 


preſent Cafe ; and this depends upon the Subject- matter, ſo that a reaſbpable Conſtruction be made, Ft 


* uwevitetur Abſurdum. Now in this Cafe, as each of the Parties is ſubject to the Penalty and Danger, 


it is reaſonable that the Award ſhould be delivered to each, in order that they may be able to perform 


it. I: was likewiſe held, that there being tuo of one Party, the Delivery to one of them in this Caſe was 


ſum ſuum ſregerunt & intraverunt & Solum 
eiodetunt & Mille Carectatas Soli ad Valentiam 10 1. & 100 Pecias Ma- 


not ſuthcient; for Cart) is to be intended of an Intire 22 and one is as much within the Penalty and 
Danger as the other. 5 Rep. 103. Trin. 43 Eliz. B. R. Hu 


deli red On:nibus Partitur. Cro. E. 885. S. C. Huntage v. Meaſe and Smith. 


ngate's Caſe. 


It ought to have been 
Mo. 642. S. C. 


7. In Treſpaſs if Plaintiff deciares Quare Deſendentes apud D. Clau- This Caſc 


Querentis adrunc & ibidem e 
Gould 2 for 

N | þ « nd | that by Vir- 

heremit ipſius Querentis ad Valentiam 200 l. adrunc & ibidem inventas tue of the 


E ceperunt & aſportaverunt &c. Tho' it is not ſaid that the Mille Car- Copularive 


we bolt were Provenienres ot rhe ſad Digging of the Land; nor is 1 12s: 
tt directly ſaid that the Mille Carectate ſoli were che Soil ot che Plain- „eng 4; 


Ot to 4ll. 


| riff, yet upon the whole the Declaration ſhall be ſo taken: For tho! rin. = an 


© after the 


the Words (Ad Valentiam) are interpoſed between the Soil and Ma- 2 $1 54. 
heremium, and the Words (Jpſius Querentis) come immediately J „ 
Baheremium, and betore the Words (Ad Valentiam) to , ©; 5 
that the Words (Jpſius Querentis) ſeem to be reſtrained to the dia. ; 
Timber, and not to extend to tbe Soil, yet becauſe all come under . 
the Words Ceperunt & Aſportaverunt, it is good enough; and ſo the 
Words Ipſius Querentis) ſhall have Reference as well to the Soil as rhe 
Timber. Trin. 23 Car. B. R. between Barret and Johoſon adjudged, 
it being moved in Arreſt of Judgment upon a Trial at Bar, which 
concerned the Haven of Barmouth in Suffolk. Intratur Hill, 22 
Car. Rot. 561, 
8. Precipe quod Reddat of the Manor of D. and F. and of three Hovſes 
and 20 Acres of Land, 10 Acres of Meadow, and 40 Acres of Paſture in 
A. B. and C. And per Cur. it ſhall not be intended by the Copulative, that 
the Manors are in A. B. and C. but that they are Vills by thenielves, 
and that the Houſes and Land lie in A. B. and C. Br. Relation, pl. 47. 
cites 14 E. 4. J. 


> SAun f 
9. Debt upon Bond for Performance of Covenants in an Indenture : _ 


de was, That the Indenture of Leaſe at the Time of the Aſſignment is a 166d, Name of 


te and indefeaſible Leaſe, and that (the Covenantee) ſhall enjoy c. with- Giins'ortl 
vut the Lett or Interruption of (the Covenantor ) or any claumiug from, by, or Y Griffith; 


nin. The Queſtion was whether (Indeſtaſiblè Leaſce) hall be con- _ 


ment for 111% 
ſirucd Plainttt, 
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200 Parols [alias, W ords.] 
5 itrucd =p a diltinEt Sentence, or with Reterence to the laſt Words, (M 
Orig. out the Interruption of Ec.) the Court upon ſeveral Arguments # incline 


({nbe). '[hat the lait Words do not mitigate or quality the firit, but are diting 
Clauſes, tho? they allow'd the Rule, that reſtraining Words at the Begin. 
ning or at the End of the Sentence, thall govern the whole ; bur here they 
are as diſtinEt as the laſt Words; (Thar he ſhall enjoy it without the [ 
or Interruption) cannot without Impropriety ot Speech be applied to the 
firſt Clauſe of (Indefeaſible Leaſe.) Sid. 328. Paſch. 19 Car. 2. B. R 
Gamsforth v. Griffith. 


See Cordi- (E) Relative. In what Caſes they ought to reſer to 1, 
, . b 4 . 
3 next Auntecedeut. 


1. I A: be bound in an Obligation, whereof the Condition ig, thy 
1 he and B. his Wife will levy a Fine of fuch Land to C. and) 
and their Heirs, and at their Coſts and Charges. This Mord (u 
makes a new Sentence, and ſo the Obligor is bound to do tw 
Things, ſcilicet, to levy a Fine, aud to {evy it at his own Cos 
and Charges, and not at the Toſts of the Conuſees, and ſo thol 
. gon do not relate to the nert Antecedent. I. 4. Ja, B. N. oc 
uriam 
2, Ik in the County of N. be the Pariſh of Road, and in this Pariſh is 
a Vill call'd Road, and another Vill call'd Aſton, and tour Houſes d 
another Vill call'd Hartwell in this Pariſh ot Road alto, and the King 
grants to another the Manor of Hide, and all the Lands thereto app 
tatntng in JIarochta de Road, & omnes Decimas in Tenura de \\ ak 
nuper pertinentes Monaſterio Sancti Jacobi in Road & Aſton, & omni 
'Terras Reddirus & Hæreditamenta in Road predicta, and the Hing had 
not any Land, Tenement or Hereditament in the JIartſh of Nom, 
but thoſe before granted: It ſeems that Road predicta ſhall not han 
Reterence to Road the Vill the nert Antecedent, but to the Pau, 
and ſo the Tithes which the King had in Hartwell within the Pang 
ſhall paſs ; for Road the Partſh was only named before by tt (lf 
For Road the Vill was named with Afton, and fo [Iredicta ſhall na 
have Reference to it. Mich. 38, 39. El. B. R. between Farmer and 
Wixe. But Dubitatur. | 
—* Brownl. 3. Ika Man by Obligation, dared 6 April 12 Ja, be bound to py 
-4.5.--— 101. the 28th Day of April next _— the Dare hereof. Thole Y0 
[ 


Dy. 226. in or the (next enſuing) ſhall n 


Ma cites nies are not payable till April 13 Ja. 
„C be the fer to the Month of April, not to the 28th Day. Hil. 12 Ja. B. if 
Name of Pye teen Road and Abingdon, per Curiam. Contra Mich, 13 Ja. >. 
os Vans between * Price and Coe adjudged, the Intent of the Parties veil! 
Bond Was to found to be {0, . 

„ next enſuing, and another 1co1. the next December enſuine ; and adjudged that the fr 


100 1. ſhall be paid the 19th Day of the ſame November, and that the Intent of the Party appeared 
the Appointment of the ſecond Payment of 2001. 


*Cro 646. 4. If Obligation be made 23d May tor Payment of Money upon 
5. e of May next enſuing, this Doth not reter to the Month, but o 
38. Dap, properly and of it ſelf, without finding of rhe Intent of 4 Ba 
An Obliga- JIarties, Mich. 21 Jac, B. R. adjudged between*Preſcorr and Gi ies 
don bore 19. 21 Ja. B. R. per Curiam, between + Bulkley and Hilbank, Bp 

de ItÞ | A 
- 2 La the Condition was to pay 201. the 11th Day ef ay next enſuing ; it was adjudged that! . 
ſhall be intended the next 11th Day of the fame May in which the Obligation was made, and not!“ | 
next May, and Month of May following. 2 Roll. Rep. 255. Mich. 20 Jac. B. R. Anon. 


ah. 
Janh 
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—— 


„„ 4 ; _ | 4 

A Bond was dated in March, to be =—_ ſuper e octadum Diem Wartii prar. fermentor. It was 
areued that (Sequentem) refers to the Day, which ſhall be underſtood of the fame Month; and that if 47 
wentis) then it had referr'd to March, and ſo it had been payable the next Year. But rhe 


l d been (+ e 16 . * * 
yank Was of Opinion that it ſhould be underſtood tlie Current. Honth. 1 Mod. 112. pl. 3. Patch 26 Car 
„ B. R. Anon. BY 
8 4. tho' a Bond dated 5 March, conditioned to pay 20 1. the 25th March next, ſhall refer roth 
Nay, aud not to the Month, yer ſuch a Conſtruction ſhall ever he made to loſe x Debt, deſtroy an 1141? 

AS ar vacate a . but only when tis in Ilaintenance of them. Per Cur. 2 Show. 169. Paſch. 
. Car. 2. B. R. The King v. Forbis. 
53 


But if it be found that the Intent was, that it ſhould be relerr'd to $.P.iftheCir- 


© 1c Monch the Court ſhall judge fo, Held in the Caſe of Bulkley. l 


f a ot their A- 
cement had been found, and that it was intended io be May Twelvemonth following, per Dode ridge 


and Haughton ]. But per Lea Ch. J. (next following) ſhall not be referr d ro May next follow ing, unleſs 


-me Matter in the ſame Deed might be ſhewn, and not a collateral Agreement found by the Jury, nor any 


| : 2 Deed. Cro. J. 677, 678. Trin. 20 Jac. Rot. 32. S. C. by the Name of Buckley v. Guilbank. 


6. In a Treſpaſs, if the JIlatntiff counts Quare Clauſum ſuum 


3 ſregit vocatum G. aburring upon the Land of A. &c. in D. where the 


ule is to count Quare Clauſum fregit in D. vocatum #c. yet the 
other is good and D. ſhall have Reterence to the Cloſe. P. 32. 33 
El. B. R. Dube Cale adjudged, For the Clerks ſay, that their 


Form is both Ways. 


7, Ir the Condition of an Obligation to perform an Award be 


with ſuch Clauſe, Scilicet, fo as the ſame Award be made on this Side 
the $th Day of July betore 4 o'Clock in the Atternoon of the fame Day 
Ke. here the laſt Words (Scilicet betore 4 0'Clock in the Afternoon 

ok the ſame Day) ſhall not be referr'd to the 8th Day, but to the 
© Day before the 8th Day, and ſo the Arbitration ougyt to be mave 
© before the 8th Day, or otherwtle is not good. And by this Jnterpre- 
© tation all the Words ſhall ſtand where otherwtſe the firit Words (hall 
© be void. Paſch. 42 El. B. R. adjudged Yayor v. Browne. 


8. Tf the Queen reciting two ſeveral Leaſes made by her the 18 2 


10 El. makes a Leaſe of the Scite of the Manor ot D. &c. and of the A 
Perquiſites of the Court, which were nor leaſed betore, to Commence Fo). 252. 
& Poſt Expirationem 4 Suurfum-Redditionem of the (atv two ſeveral - 
& Leaſes, Reddendo inde exrunc annually 731, in forma ſequenti, 

@ Videlicet, 351, for the Scite and 61. for the ]Pcrquiſites #c. and re- 

eerves ſeveral other ſeveral Rents upon the Oeterminatton of the 

leveral Leaſes. Tho' the Rent tor the Perquiſites be payable preſently, 

et the Reſidue ſhall not be papable preſently by the Mord (Extunc) 

. 7 Ja. B. B. between H and Feram per Curtam. For the 

Word (Inde) refers to the Whole, and makes the Rent payable when 

every Leaſe commences. 


9. If D. be obliged in 40 l. to M. the Condition of which is to 


Wpay 20 l. upon the 23th ot October following (it Gilbert Rocker be then RrownI -C. 
ling) and that he before 2oth October levy a Fine, and ſuffer a Re- 5. C. bur re. 
coverp of certain Land. Theſe Words, (and that he ſhall levy a ports it hel 
ue and ſuffer a Recovery) reter to the next Antecedent, Scilicet, u elbe. 


Eilbert Rocket, tho' he comes in in a Parentheſis. M. 12 Ja. B. N. „ one 
Wer Curiam, between Banceſtor and Oaper. ſlery thebire. 
10. In an Action upon the Caſe in Reading Court, if JIlaintiff 


| 4 Heclares that in Conſideration that rhe Plaintiff would carry certain 
aal trom Reading to London, the Defendant Adrunc & Ibidem pro- 


led ro pay ſo much as he ſhould deſerve ; upon this Declaration it 


e al be taken, that the Promiſe was made at London, which is the 


Wert Antecedent, and fo out of the Jurisdiction ot the Court of 
a Heading. Mich. 9 Car. B. R. Long and Attins avjudged in Writ of 
tor upon a Judgment in Reading, and the Judgmenr there given 
Wc verſed accordingly, Intratur. oy 8 Rot. 217. 7 
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— 


Br. Relation, 
pl. 10. Cites 


S. C. 


11, In an Action upon the Caſe if the Plainriti' declares upon da 
ſeveral Promiſes made by the Octendant upon ſeveral Cures to be made 
by the Plaintitf being a Phyſictan, and thews chat 20 8. was to be pa 
upon every of the three Promiſes upon Requeſt * in toto fe attingunt t. 
31. & licer ad hoc ſolvendum requiſitus tuir &c. This is a good Requeg 
For the Requeſt ſhall not go to the general Sum of 31, which is the 
next Antecedent ; For then the Kequeſt thould not be good. But | 
{hail go to every ſeveral 20 8. ſo that it is all one as if he had ſo 
iicct ad Solvendum the firſt 20 8. and fic de Ceteris requiſitus x, 
and fo good. M. 21 Ja. B. B. between Manoury and Strong, dd 
mou it 8 moved in Arreſt of Judgment. Shapcot Attorney fir 
che Jplaintin. 

: I Aſſiſe of Common of Turbary in-S, and made his Plaint to have C. 
mon of Turbary in 100 Acres of Moor, to dig, cut and carry away at hi 
Jill, Trewe demanded judgment of the Plaint; For your Plaint 5 
that you have it but at Will, but becauſe this Word az Mill is referrdy 
the Digging and not to the Turves, therefore the Plaint was awarded go 
Br, Plaint, pl. J. cites 5 Aff. g. 

13. Aſſiſe of the Manor of T. except 100 s. Rent, and the Writ was I, 
libero Tenemento in . and one as Tenant of Parcel ſaid, that the Manor u. 
tended into J. and C. Judgment of the Wrir, and if &c. Nul tort; ar 
the Plaintiff ſaid, that that which was in C. was the loo g. Rent in the l. 
ception ; and upon this the Writ was awarded good; and yet by ſome tie 
Exception cannot extend but to the Vill in che Writ, which Bacon 
nied. Br. Aſſiſe, pl. 128 cites 7 Afl. 20. 

14. Nuper Obiit in A. B. and C. in the Iſle of P. the Tenant faid, th 
no ſuch Vill as A. and B. in the Iſle & non allocatur ; For /e fbal! u 
have Relation but to the laſt Vill; but Brook ſays, Quod Mirum! B. 
Briet, pl 157. Cites 5 H. 6. 8. 

15. In Præcipe quod reddat, the Tenant pleaded the Warranty of R. C. 
/in of the Demandant, viz. Brother of M. Mother of . Mather of the I. 
mandant, whoſe Heir he is; This ſhall have Relation that the Demandaat 
Heir of R. and not of J. his Mother only; Quod Nota, Per Cur. K 
Pleadings, pl. 150. cites 11 H. 6. 53. 

16. Debt upon Obligation; the Defendant ſaid, that it is indorſed i 
on Condition, that if he appeared before the Fuſtices of Gaol Delivery ſub: 
Day, or at the next Seſſions, before the Fuſtices of the Peace, (reaſon 
Warning being firſt had) that then the Obligation ſhall be void &c. and lat 
that reaſonable Warning was not made to him; and it was held a got 
Plea ; For theſe Words reaſonable Warning ſhall have Relation as well! 
the Gaol Delivery as to the Seſſions, tho” the Seſſions are there next * 
recedent, and that the general Warning of the Seſſions is not ſufficien, 
but ought to have ſpecial Warning by the Plaintiff made ro him. Br. N 
lation, pl. 21. cites 5 E. 4. 126. 

17. A Man is indicted by the Name of J. S. Servant of NV. N. of S. Bal 
er; theſe Words (of S. Butcher, ) ſhall have Relation to the Maſter and . 
to the Servant, and therefore ill; For then the Servant is not nan 
of any Vill. Br. Relation, pl. 37. cites 9 E. 4. 48. 


18. Debt of 20 l. by Obligation, which was, hat the Obligee (ha 
ceive 5 J. by the Hands of A. when K. comes to his Houſe, and at Micbu: 
mas 51. and at St. Andrew then next following 51. and at Chriſtina" 


next Sc. 51. and as to that which A. ſhoul pay, and which ſhould > 
paid by the Hands of A. this is void and /ha/} be paid immediately y 

Obligor ; but dy the Words, that it ſhall be paid when K. comes to 
Houlz, therefore it is not payable till he comes to his Houſe. And B 
ſaid, as to the Words rnd 51. at the Feaſt of St. Michael then next“ 

lowing,) by this he ſhall pay 51. at next Michaelmas after the maki 
the Obligation, by Reaſon of theſe Words, (then next tollowing;) iP 
thoſe Words (then next following) had been lift out, it thall be Michaelms ”F 
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: 1 after the coming ot NK. to his Houſe. Quod tota Curia Conceſſit. Br. Ob- 
© WE ligation, pl. 56. cites 20 E. 4. 17. 
ic 19. Condition was to do a Thing on the 29th Day of February next, he 
UV WR +. nor bound to do it till Zeap-2ear ; For February has 29 Days in ſuch 
t year only. Le. 101. Paſch. 30 Eliz. B. R. Anon. 
Ut i 20. Within the Manor ot D. Was a Place known by the Name of E. in 
t hich was a Hove and fix Acres of Land, to which Tenement divers other 
a Lands throughout the whole Manor were pertaining, and had been uſed with 
Wn WW irby rhe Space of 60 Years, and had always paſled by one Grant, and 
al: under one Rent, which was then in the Hands of A. B. Copyholder there- 
fo WE 7 W.. S. being Lord of the Manor, deviſed that . S. after the Death 
: | of A. B. ſhould have the Zenement with the Appurtenances in which A. B. 
* | Jwelleth in E. for 60 Years, rendering 4 1. a Tear, (the ancient Rent bein: 
t bis 5 5. but the Houſe and fix Acres were worth 5 J.) It was argued, that all 
LS the Lands as well our of as within E. paſſed, and that the Words (in 
n which A. B. dwelleth in E) ſhall act be referred to the Land, but to the Le- 
Zool, nement; For a Man cannot dwell in Land; and the Words ſhall be re- 
ferred, ut Verba acciptantur apte & in proprio Senſu ; Beſides, Relation 
1s D. ſhall always be ut Sententia non Impediatur, and not to the laſt Antecedenr. 
TY And here the Deviſe was of the 'Tenement withthe Appurtenances, which 
; " is all Things belonging to it; And the Lands out ot E. were belonging 
e by. to it. And adjudg'd accordingly. Cro, E. 113. Mich. 30 & 31 Eliz. 
nee Boocher v. Samptord. 
on 0 21. Promiſe to pay Money next Trinity Term, and the Promiſe was af- Swil. 124 
Te ter the Eſſoign Day of Trinity Term; This is intended the ſame Trinity Matthew v 
* ; Term. Le. 210, 211. Mich. 32 & 33 Eliz. Biſhop v. Harecourt. — 
n! br founds the Judgment on Defendant's pleadi wy by 
c s pleading Non Aſlumpfi: 
N. 22. A Man is bound to pay 20 l. at Mic haclmas, and alſo atterwards 
the bs to pay 20/. at the ſame Fraft, and this was intended the fame Feaſt in 
Cant another Year, and not in the ſame Year. Arg. 2 Browal. 114. Mich. 9 
ur. K Jac. C. B. in Caſe of Croſs v. Weſtwood. 
: 23. Promiſe to pay 10 I. at or before the fir/# Day of next Michae!- D. 225 b. pi 
rſed yo mas Term; Payment according to the common Acceptation is good, and 1 
Y ſuc need not be upon the Eſſoign Day, but upon the Quarto Die poſt. 2 Roll. H ae e 


K. 432. Trin. 21 Jac. B. R. Condall v. Coffin. 

24 R. promiſed, that if A. would haſten his Marriage with R's Daugh- 
ter, and ſhould have a Son within 12 Months then next following, to pay 
A. 1001. this will refer to the Day of Marriage. Vent. 262. Mich. 26 Car. 
2. B. R. Anon. 

25. An Iudidi ment for not coming to Church was taken at a Syftons 
eld 13 Fan. Anno 32 Car. 2. tor that the Defendant, being of ſuch an 
Age, on the firſt of Fanuary laſt paſt, and tor ſix Months after he torbore 
to come to any Church or Chapel &c. And upon Motion ro quaſh it, it 
vas held per Cur. that the ( rfl of Fanuary laſt paſt ) ſhall be intended to 
; be the Month laſt paſt, and nor the Day. 2 Show. 160. Paſch. 33 Car. 2. 
B. R. the King v. Forbis. 

256. An Arbitration Bond was dated 18 June 1684. An Award was 
made 18 Hug. That Defendant ſhould ſeal to the Plaintiff rwo Obligations, 
each of the penal Sum of 101. conditioned to pay 5 1. on the th of December 
my . after, and the ot her to pay 5 1. upon the 1 May then next after the Date 
ely ebe Arbitration Bond, and that each ſbould give to the other a general Re- 

aſe of all things which bad been or then were mod c. between the ſaid 
arttes, which Releaſes and Bonds ſhould be ſealed and delivered on the 1/1 
December then next following at D. c. It was inſiſted, that the Releates 
edo be made of all Things which had been or then were mov'd &c. 
und that (Then) refers to the next Antecedent, which is 1 May, and 
= the Releaſe is of more than is ſubmitted, and will releaſe the Sub- 
f miſc! 
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miſſion Bond. Bur per Cur. this cannot reter by the Word (Then) to the 
1 May; For the laſt Clauſes [viz. the Sealing and Delivery ot the Bond, 
and Releaſes] are to be done the x December, which is before the 1 Ma; 
next after the Submiſſion. But they thought, that the (Then) in the lat 
Clauſe referred to December next enſuing, and gave judgment accordins. 
ly Niſi &c. 3 Lev. 238. Mich. 1 Jac. 2. C. B. Barnes v. Harvey. 

27. In a Return to a Mandamus to reſtore a Member of a Corporation 
it was ſaid, that at ſuch a Time one 7. B. was Mayor, and that þy 9. 
ſembleu the ſaid Burgeſſes, and that the ſaid / being ſummoned, and mt 7 
pearing, he the ſaid Fohu W. was removed by the ſaid Mayor and Bir. 
gelles ; It was objected, that the Word ſaid refers Proximo Anteceden;; 
and that is F. the Mayor, ſo that F. W. was not ſummoned ; But the Cor: 
held it well enough; For /a:d ſhall refer to the next Antecedent if it doe; 
not break the Senſe, as here it would do. Holt's Rep. 449. Paſch. 5 At; 
the Qucen v. 'T ruebody. 


1. 
. 


(F) In what Caſes they {hall relate to ſeveral Things f. 
ſpectively. 
I, FF A. promiſes B. for a certain Conſideration #£. to pay to }. 


15 I. annually and every Year during the Term of 4 Years the 
next enſuing, if J. S. tam diu haberet & occuparet a certain Melttage i 
D. If J. S. 23 it but one Year, yet B. ſhall have an Action fir 
one 151. becauſe the Words (Si J. S. ram diu occupies it) refers to 
every Bear, in as much as it is agreed to be paid annually, and ſoit 
is as much as it he had ſaid, that he ſhall pay 15 l. annually for ever 
[of the! 4 Bears that J. S. ſhall occupy it reſpectively. Tr. 23 Ca. 
B. R. between reer and Prentice. Adzudg'D in Writzof Error upon ſuch 
Judgment in Bank, and the Judgment given in Bank affirmed at: 

cordingly. Intratur. Hill. 22 Car. 
* Sin Dow- 2. The Words * ( Dimidia Pars) or ( Medietas) ſhall be reſpectively 
ad. Bug ” 0 1, taken tor Moiety divided or undivided, Secundum dubjectam Mareriam 4 
ere Pay. (Medieras, of a Thing to be delivered) ſhall be underſtood a dividel 
tem; If it be Moiety; becauſe it cannot be delivered unleſs it be divided; ſo (Dimidi 
of ſuch a Pars, of a thing which cannot be reduced to a divided Moiety) ſhall & 
Thing ass ynderſtood a Moiety undivided. 6 Mod. 231. Mich. 3 Ann. B. R. Knigt 


ble of 
NR» v. Burton. 


third part di- | 
vided 3 of it, it ſhall be ſo; But it it be of a third part of Lands of Tenant in Common, Mill &. 
it muſt be a third part undivided. Ibid, 


n (G) Parols. Generalis Clauſula non porrigitur ad ea, qui 


See G 7 

ON _ ſpecialiter ſunt comprehenſa. 
C. » » . . 

fd 65, 1, IF a Wan deviſes Land in D. to B. for Life, Remainder to C. l. 

Green v. and after in the ſame Will deviſes his Land in S. and elſevi*" Þ 

Armſteed. S. to E. for Lite, Remainder to F. in Tail, and after to the ſaid C. In ti 


een Cale the Words (elſewhere) ſhall not ertend to the Land in B. 


Word (Ele- fore deviſed, tho' he has not any other Land beſides the Land in D.* Þ 


where) ſhall S. THobart's Reports, 12 Ja. 89. between Green and Armſtrong. 


rather be 
Surpluſage and void, than by ſuch a looſe Word to alter a large, plain, and particular Deviſe before 


| 
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A. ſeiſed of ſeveral Lands in Odiham, and likewiſe of the Manor 2 Icon. 47. 
of Stapley in Odiham, ſuffered a Recovery, and declared the Uſes of it > oops 
thus, Viz. that the Recoveror ſhould ſtand ſeiſed of a// his Lands in Olli— FEY. 
ham, to the uſe of himſelf and His Wife, and after to other Ules ; and as Cat. 

to the Manor of Stapley in Oatham, to the Uſe of himſelf, and the Heirs of 

his Body, and died; And the Court held, that the Wite ſhould have 

nothing in the Manor of Stapley ; For tho' by the firſt part of the Deed 


n ſhe is to have (all the Lands in Odiham, ) yet it being expreſſly ſhe wn, that 
J the (Manor of Stapley) ſhall be to other Uſes, the Law hall expound jr 
ſa ſo as that every part of the Deed ſhall ſtand together if it may. Cro. I. 
its 208. 32 & 33 Eliz. B. R. Carter v. Ringſtead. 

ti, 

ur: a a . ? 


(H) Collective. Heir. 


I. IF a Pan deviſcs that A. ſhall have ſuch annual Rent as he has given Cro J. 144. 
S to him by Writing feal'd &c. and that he wills, that it his Heir Pol NCUX 
alter his Occeale pays it according to this Will, that be thall have che 3 c 
' WE Diſpolition ot his Land ſo long as he thall perform it, and it his Heir does and S P. held 
E nor perform his Will, then he deviſes, that his Executor ſhall have the by all the 
> Diſpoſition of the ſald Land. In this Cale the Word (Heir) 18 JN en. 
) B. men Collectivum, and ſhall extend to all the Heirs ſucceſſively, 0. 4, lh 


who doubted 
then 


Ja. B. N. adhudg'd between Frer2w///e and Molincux. upon Ac 


(0 Ul I Words added, (And if my Heir do not &c. then my Executors ſhall have the ordering e This = 
n it Leon and Heir to have no meddlins therewith) lo that it extends only to him in Words; And the Incut ſhall 
8 10 dot be ſtretched in a Condition. 
1 
ever) * 2, IJfa Man deviſes that every one of his volinger Sons and his 
Cat. Daughters ſhall have a certain Annuity our of certain Land, and 
1 {udh the Will is further, Ttem 1 Will, char it my Heir do pay the ſnid An- 
ed dl nuities, then I Will that my ſaid Heir thall have the Lund; And if my ſaid 
Heir do not pay them, then I Will that my Exccutors ſhall have the 
tively Land AC, The Heir of the Heir ſhall be charged with thole Annuities, 
m; 4 dor the Heir of the Heir is Heir to the firſt Man; and it was nat the 
ividel Igntent of the Deviſor, that tbe Annuities ſhould ccale by the Death 
midi WT ofthe firſt Heir. . 42 El. B. R. per Curiam, Adzudged between 
nale Durſlow and Parker. 


Knigtt 3. Ik a Man makes Feoftinent to the Uſe of himſelf for Lite, the 
Bemainder ro another for Lite, the Remainder ad uſum Heredis vel 
$Hzredum of his own Body, & ad uſum talis Hercdis ve! Hzredum, and 
Slit he dies without Jfſue of his Body, the Remainder over *c. In 
this Caſe his Heir ſhall take by Deſcent ; For tho Heir be a Name 
ol Purchaſe, yet (vel Hæredum explains it, and makes him in by 
2 « an Eſtate Tail) 19. 12 Ja, B. adjudged between Zony 
| plor. 


. Tf 9. ſeiſed in Fee of a Copy hold ſurrenders it to the Uſe of his G Treu ye 


Mill & 


ly que ill, and after by his Will deviſes ir to B. for Lite, and after his Ten. 254. 
cath to the Heir of his Body begotten for ever. In this Caſe the +, it ſeems 
Word (Heir) being limited to the Body of B. is J2vinen Collectt- a e 

o C. # um, and all one with the Word (Heirs) and ſo B. has a Fee er- ;;, „ 8: 

lebe Kcuted. and his Heir ſhall have it by Ocſcent, and not by [Purchaſe ; e 


In i Ind this is not like to Her“ Caſe, where it is deviſed to B. for- 
| D. 4 le, and after to his Heir Male, and to the Heirs Male of ſuch Heir i Body of 
ae, For there the Inheritance is limited to the Heir Bale of the 5, 
ons | Pody of the Heir Male. Maſch. 165 r. between Lare and Lowdell, SALN 

upged in Writ of Error upon a Judgment * in Bank, per Cur, * 232 
Peter Justice Jermyn, who was of the contrary Optnon. But the T 
3 Iii Judgment 
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: . . : — TCATITALS GE i SN : 
0 n e Judgipent in Bank was reverled accordingly kor this Error. 
11 5 „ „„ tratuir, 1650, Rot. 279. | 
I N . 1 . 8 
| 9 105 Mast der to» e ert Fleir Male of i ein 1 Hedies; It was held. that this Was 4 Deviic Tal! , Fe, 
| 1 Delete the Heir Male 1s a [Devi'c in Tail, unlets there are *\ ords Of Linn tation A dhe ded, ſoa; t; 
1 bring it within the Reaſon of Archer's Caſe; But the Words Firſt, Next, or Eldeſt) or any lik: 
1 \  (roeridded make no Nift-rence. Rob. of Gay 96. Mich. 10 Geo. 1. 13. R. Miller v. Scagriee 
| Vd to his firſt Son W. for Life, Remainder to the Heirs Males of his Body, Remainders 
| „ Tf, er Lite, and after his Death to the fir /t Jleir Wale ot his Body, F emainder to the third $9 
mn GC and the 1etr Mules of his Body, Remainder in like Manner in Tail vale to the fourth, (tl &. 
0 do de Court held, that the Words (Heir Male) were to be underſtood collectively, and the 
ti e rae cond Son took un Eſtate Tail, it appearing to be the Intention by the other Deviſes; and it 
i al [ + from Archer's Cale, no Limitation being ſuperadded to the W ords (Firſt Heir Male) aud the 
i! Won ee, thall be underſtood firſt in order of Succethon from Time to Time. And a Judrmy 
* 3 8 3. was armed. Fob: of Gay. 96. Eaſt. 8 Geo. 2. B. R. Dabber on the Demiſe of Trg. 
47 ID V. y HOP 
j Deviſe of Gavelkind to 4. and bis Wife for their Lives, Remainder to the Next Heir Male of their Peg, 
[ol for cor. Phe Huchund and Wife have Iſſue three Sons, and die; Per Daliſon J. The Eldeft ſhall tal: 


the whole by Purchaſe, and have a Fee by Reaſon of the Word (for e ver); But Portman Ch, J. 4, 
Whiddon J. were of Opinion, that all the Sons ſhould inherit. Rob. of Gav. 9s, Cites a MS. Note ct 
D. 133. pl. 5. and that it was the Caſe of May v. Milton and Hammond —— And, it ſcems, with en] 
Rcaſon may the Word (Heir) be underſtood as Nomen Collectivum, where the Land are Gavelkind. 
as all rhe Sons are in Judgment of Law but one Heir; And then the Words in this Cafe will create +: 
Flare in Special Tail in the firſt Takers, which will deſcend to all the Males; For the Law i! 
without Difhculty reject the Word (Next) in favour of the cuſtomary Inher:tance ; or It may naturally 
enoujh be taken to ſignify the neareſt in Courſe of Succeſſion from Time to Time, Ibid. 96, 9-. 
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5. Heir is Nomen Collectivum. Arg. Bulf. 219. cites 16 H. ». 15. and 
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| 19 H. 8. 10. and 42 Eliz. in Parflow and Parker's Cate. Bull, 2:1, 
Þ cites the Caſe of Cheek v. Dale. 
| | 8 aa — 2j 
1 
1 (I) Collective Words. Other Nord,. 
1 5 
1 Br. Brief, pl. 1. Reſpaſs quod cepit Piſcem &c. and counted of ſeveral Fith, a 
7 45 209. cites &. Pikes and Carps; it is good; For Piſces is Nomen Collectiyun, 
Ss which has no plural Number. Br. General Brie, pl. 9. cites 4 H. 6.11. 
þ 2. Vaſtum is Nomen Collectivum. Br. Brief, pl. 207. cites 4 f 
wilt? 6. II. | 
| | * D ac b. z. The Words * Manor, Monaſtery, Rectory, Caſtle, Honour, &c. - 
5 pl. * Compound Things, and may contain Meſuages, Lands, Meadows, Wow 
| wen e &c. under them. PI. C. 170. a. b. 3 Ma. 1. Hill v. Grange. | 
1 collective : ; 7; a 
hy Word conſiſting of divers Things collected together, viz. As Meſuage, Lands, Meadows, Path A 
| Woods, Commons, and other Things lying near, and belonging to it; per Dyer Ch. J. and Brown, Z 
PI. C. 195. 1 Eliz. Wroteſley v. Adams. ? 


— ad. 


4. In Treſpaſs 2 Clauſum, et Domun ſuam fregit, Defendant pleit 
ed, and put the Plaintiff to a new Athgnment, viz. A Houſe cala 
Stable, a Barn and another Houſe called a Carthouſe and Granary; 


— —_ L as ww 2 — 
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1 this was urged to be Error, tor that this Aſſignment is not warranted 9 
1 the Declaration. But per Gawdy, it is well enough; For Domus in? 
(A Declaration contains all Things mentioned in the new Aſſignment. . 


ND” PO 


_ a 
r 


if the Declaration had been of a Cloſe, and the new Aſſignment ot a 5% | 
it had not been good. Per Wray Ch. J. (Domus) eſt Nomen Collect 
vum, and contains many Building, as Barns, Stables &C. And ot 1 
Opinion was the whole Court. 2 Leon. 184. Mich. 32 Eliz. B. R. Hot 
v. Wridleſworth. ; 

in an Aſſiſe 5. Tenementum is Nomen Collectivum, and may contain Land, or A 

ee . - Thing which is holden. 13 Rep. 48. Trin. 7 Jac. John Bailie's Ca- 

obicted, jp the Plaintiff 2 in one Plaint two Frecholds, the one of them being of fo: ; 

cres of Willows (at Common Law) the other of Eſtovers in 100 Acres of Wood, (by the Stüc 

Weſt. 2. cap. 25.) Sed non Allocatur; So likewiſe one Plaint of two Rent Services was awarded 


8 
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For (Liberum Tenementum) tho' it be in the ſingular Number, is yet Nomen Co 


5 


* 
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b in Jebu Webb's Caſe. cites 11 Aff, 13. 
6. Durante Termino predidfo ſhall have Reference to every Term des 1 Houn!. 
miſed by the Deed. 10 Rep. 107. Mich. 10 Jac. Lofield's Caſe. 3 


i Ob. 
» If ſeveral Iſſues are join'd, and the Court awards a Venire ad trian- 7.1.1 . 
ö © 4 . & b 44 — = 0 M 4 
gum Exitum illum &c. The Word Exitus may be tor the whole, Red- ol. 1. 
dendo fingula ſingulis. Hob. 66. Ledſham v. Rowe and Mudge. 


1 
1 


* 
» 1 - 


6 

NO. 

Blackwell; 
E 


219 
7 
Cro 433. 

g Habeas Corpus cum Cauſa iſſues; the Word Cauſa is Nomen Col- 
lectivum, and it the Officer returns not All the Cauſes, it is an Eſcape in 
him. 2 L. P. R. tit. Habeas Corpus. 2. 

9. Tho the Word Children may be made Nomen Collectivum, the 75 Mod. 5-9. 
Word Iſſue is Nomen Collectivum it felt; per Hale. Arg. Vent. 231. — Chan. 
Mich. 24 Car. 2. B. R. in Cafe of King v. Melling. But when ir Cafes 210. 
is a Word of Purchaſe, it is not, fo as to take in the Deſcendants to al. 
Generations. Gibb. 21. in Caſe of Shaw v. Way. 

10. Deviſe to A. and if he dies not having a , then to remain to 
the Heirs of the Teſtator. Son was there taken to be uſed as Nomen Col- 
le&ivum, and held an Intail ; per Hale. Vent. 231. cites Hill. 42 & 43 
Eliz. Bifield's Cale. | 

11. In Debt upon a Bond againſt an Executor he pleads ſeveral Fridp- The Wor 
ments in Bar. Plaintiff replies, that Placitum predicfum elt minus ſuſh- Jett) ſk 

d 7 a 8 A 0 f Nouen Col. 
ciens &c. Becauſe & c. Upon Demurrer to the Replication it was objected | 
that the Word (Placitum) goes only to one of the Judgments, and then per Cur. 1 
there is a Diſcontinuance. But the Court held, that all the Judgments Sand. 338 C. 


Evres, 


make but one Bar, and theretore the Word (Placitum) in the Replica- COON . 

tion anſwers the whole. Sid. 429. Mich. 21 Car. 2. B. R. Hancock v. (n 
1 Prowr. Talbot 
» Placitin 


Pradidlum is a Genug, that contains a Plea, Replication . or a Demurrer, and ſever Pools were « ted, 
$ where a Demurrer is called Placitum ; per Holt. Ch. J. Skin. 554. Milton v. Law, Reſolved 
$ Carth. 334. S. P. 

In the like Caſe it was held by the Court to be a Diſcontinuance ; For ir is uncertain to which of 
the Pleas the Word (Placitum) refers; and which cver it refers to, ver the other two remain unanſwer- 
ed, and the whole is diſcontinued. Yelv. G5. Trin. 3 Jac. B. R. Middleton v. Cheſeman 


12. In Covenant it was objected upon Demurrer, that the Breach 
related to three Covenants, and the Concluſion was, (Er lic Conventione:7: 
ſuam prædictam fregit) in the ſingular Number, without thewing Wau 
| Covenant in particular: But it was anſwered, that (Conventio) is Nomen 
Collectivum; and if 20 Breaches had been aſſigned, he ſtill counts (iz 
Placito quod teneat ei Conventionem inter eos ſact'); And of that Opinion 
vas the Court, and that the Breach being of all three Covenants, the 
Recovery in one would be a good Bar in any Action afterwards to be 
brought upon either of thoſe Covenants. 2 Mod 311. Trin. 30 Car. 2. C. 
B. Alter v. Mazeen. 

3. Holt Ch. J. ſeem'd to be of Opinion, that Tempus is not Nomen 
irn Skin. 309. Hill. 3 W. & M. B. R. in Cafe of Parker v. 
arris. 


| 
5 
: 
4 
1 


For more of Parols alias, Words] in General See Arhitrement, Con⸗ 
| dition, Covenant, Devile, Grants, and other proper Titles. 
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P leadings. 


K E who claims Ly * Tenant for Life, * Tenant in tail, Parſon if 

Pleadings, Church &c. who are particular Tenants, ought t 5 

pl. 30. cites 3 ; : . R 2 8 LO Ye 

is E. 4.6.8. he Life of the particular Tenant in his Pleading. Br. Pleadings, pl. 24 
cites 19 H. 6. 73. 

2. In the Caſe of Parties, or Privies in Intereſt, who come to a pr. 
ticular Eſtate deriv d out ot another, which requires a Deed to creat ir 
as in the Caſe of the King's Patent, or a Leaſe of a Corporation, or 
Caſe of the Grant of a Rent, or of any other Thing which lies in Gran, 
the firſt Patent or Deed ought to be ſhewn; Otherwiſe of thoſe wh; 
come to ſuch Things by Act of Law; as Tenant by Elegit, or Statut, 
Tenant in Dower, Tenant by the Curteſy, &c. Jenk. 30s. pl. 80. 

In Debt for Reat upon a Leaſe Parol, the Leſcndant pleaded tha 
the Plaintiff Nil habuit in tenementis tempore dimiſſionis; the Plaintif 
replied, that J. S. being ſeiſed in Fee, conzey d it to R. N. for 99 Jean, 
the Eſtate 1 which ſaid R. N. by ſeveral meſue Conveyances came to th 
Plaintiff, by Virtue whereot he was poſſeſſed, and demiſed to the De. 
fendant asatorelaid ; and upon Demurrer to this Replication, it was ad 
judged that it was ill, becauſe the Plaintiſi did not fer bow he came by 
the Term, Raym. 389. Trin 32 Car. 2. B. R. Rider v. Hill. 

hecau that 4. In all Bars, Avcwries and Replicatious, where a Title is made iir 
gives him a a particular Eitate, be it for Years, Life, or in Taile, the Commence 
£-0d Tile ment ot ſuch Eſtate muſt be thewn ; For in thoſe Parts of Pleading, non: 
3 but the general Eſtate in Fee ſimple, (which may be gain'd by Wrong 
the Difleilee, as by Diſſeiſin) may be generally alleged; per Cur. Carth. 445. Paſch 
Na But now 10 W. 3. B. R. Silly v. Dally. 

of particular 3 
NA Eſtates are nt the framed by Law, but by Contract; and therefore you muſt ſhew what that Contracti 
| and how it came to be made, if it is carved out of an Eſtate that is able to ſupport it. 12 Mod. 1g 
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(A) Of what Things. 


11 F a County deſcend to Coparceners, no Partition ſhall be of it. 
I Becauſe if there ſhould be Partition of it, this ma 

m proceſs of Time into ſo many Parts, that none ſhall hi 

in the County. Bracton de Acquirendis rerum Dominus. 76. b. 


Divided 
Power 


Dod. of the Nobility according to the Law 40. Contra. 23 


5. 3. Partition 28. Adjudg'd Da. 1. County Jalatine 61, b. 
© 2 


2. By the Feudal Law, ſuch Dignity ought not to be divided, but 
the one ſhall have all, and ſhall give Recompence to the others tor their 
ch Dignity is dividable. Welen- 


Parts. But now, by Ulage, 


blech in his JPrelections, cap. 6. 279.. 
* 3, The ſame Law of a Barony 


. Bracton, 76. b. 


. The ſame Law of a Caitle, Prack. 76. b. and of the Ca- 


pital Meſuage ; For this ſhall not be divided. 


Partition. 2. 


* 
* 


alſo that lie in Grant ; as Rents, 


rot paſs by Grant without Deed, whether they 


14 DD, 3. Raſtal 
1 5. Not only Lands and other Things that may paſs by Livery, but Things 


Commons, Advowſons &c. that can- 


be 1n one County or 


= ſeveral Counties, may be parted and divided by Parol, without Decd. 


Co. Litt. 169. 


6. Tho' Partition cannot be of a View of Frank Pledge, becauſe it is 


not ſeverable, as Anderſon and Glanvill held; but Walmſley and Ki 


ngſ- 
mill e contra, Vet the Profits ot it may be divided: Or it may be G. 
vided, that the one may have it one Time, and the other another Time; 
h being demanded to have Partition thereof with the Manor and other 
Things, it well lies; For it may be entirely allotted to the one, and Land 
in Recompence to the other. Cro. E. 760. Paſch. 42 Eliz. C. B. Moor 


and Brown v. Onſlow. 


7. Partition may be made of an Advowſon by Stat. 7 Anne. 18. 


IA. 2) Hm it may be made, and what Partition amounts 


artition. Br. Jointenants, pl. 


to a Partition in Deed. 


CCI RE Facias; If a Man has Iſſue two Daughters and dies ſeiſed, 
4 and they tate Barons, and one has Iſſue and dies, the Baron is Te- 
Want by the Curteſy, and the other Baron and Feme have Iſſue and die, now 
Us is a Partition in Law during the Eſtate of the Tenant by the Cur- 
{Ef and the one Parcener ſhall have Aid of the other; contrary without 
ation. Br. Partition, pl. 8. cites 21. E. 3. 14. 

2. Fine was levied of a Manor, and the Conuſee rendred to the Conuſcr for 
We the Remainder of the fourth Part towards the Kaſt to A. in Fee, the 
Arth Part, towards the We/t to B. in Tee; 
Nite two others, to the Intent that Survivorſhip between them ſhould 
r hold Place; but tho" this makes Tenants in common, yet it 1s 
44. Cites 44 Afll, 11. 
K k k 


and /o the other two fourth 
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Partition. 


See Parce- 
ners (A) 


S. P. F. N. 
B. 62. (D) 
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8 F 
| 8. P. F. N. 3. A Partition made between two Coparceners, that the one foal 3 % 
14 B 8 2 > and occupy the Land from Haſter until the ſirſt of Augn/?, only in fever. 
|' 4 per wt + by Hinelt, and that the other ſhall have and occupy the Land tor 
Walmſtcy J. the firſt of Auguſt until the Feaſt of Faſter yearly, to them and tte. 
in Corbet'? Heirs, 1s a good Partition. Co. Lit. 167. a. | 
(ate. 80 if 
to Coparcerers of an Advowſon agree to preſent by Trerns, this is Partition as to the Poſſeſſion: . 
ter Hall win in Writ of Right. And in the other Caſe it is good as to the Poſſeſſion, and l 
of the Profits, but not as to the Severance of the Inheritance. b 


Partition. 


S. P. F. N. 4. It two Coparceners have two Manors by Deſcent, and they maj 


5. 63k) Di. mc: . GY f 3 
aver or Partition, That the one ſhall have the one Manor for one Fear, and th 


parceners oer the other Manor for this Tear, and ſo Altetnis Vicibus to them x 
may mal: their Heirs ; this is a good Partition. Co. Litt. 169. a. b. 

Partition for | | 

"Term of Life, or for Years. F. N. B. 62 (L) s if the Partition be made in Form aforeſaid {6 ++, 
more Years, and each Coparcener hath an Eſtate of Inheritance, and no Chattel, albeit either of ti 
alternis vicibus, hath the Occupation but for a Term of Years. Co. Litt. 167. 


Obſerve, 5. Another Partition may be made between Parceners which varie; 
rags vin from the Partitions aforeſaid; as it there be three Parceners, and the 
good by youngeſt will have Partition, and the other two will not, but will hold i 
Conſent, for Parcenary that which to them belongs, without Partition: In this (, 
Conſenſus if one Part be allotted in ſeveralty to the youngeſt Siſter, according to thy 
tollit Er- which ſhe ought to have, then the others may hold the Remnant in ha. 
bur if it  Cenary, and occupy in common without Partition, it they will; a 
be by the ſuch Partition is good enough. And it afterwards the eldeſt or middlePy 
King's cener will make Partition between them ot that which they hold, th; 
3 may well do this when they pleaſe. But where Partition all be mut 
ha, war's by Force of a Writ De Partitione facienda, there tis otherwiſe ; For tier 
hive her it behoveth that everyParcener have her Part in ſeveralty. Co. Litt. S. 2 


Part. And 
here you may ſee that Modus & Conventio vincunt legem. Co. Litt. 180. 
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6. Where the Thing and the Profits are the ſame, a Partition of the DPrefitin 
a Partition of the Thing. Per Holt. Ch. J. 1 Salk. 43. In Caſe of Bil 
of Sarum v. Phillips. 
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See Aid of a 
common Per- 


6.0% 10% % (A. 3) What amounts to a good Partition 2 Las. 

II, IS. \ 
; kat * WO Coparceners, the one enters into the Whole in the M 
countervails both, and the other releaſes to her all her Right; this is a Parti 

Entry and in Law); ſo that the other who is impleaded, may vouch for the Noe 

Feoftment by Reaſon of the Releaſe, and pray Aid of the other Moiety, becaue 


for a Moiety. | * : ; : 
Br. Aide. S Releaſe countervails the Partition, and fo ſhe did; and well; per Cur. 


6:. cires Br. Partition, pl. 9. cites 21 E. 3. 2). 0 
2 2. Where two ſointenants are, and one recovers in A/jiſe againſt 
S. P. Br. Par- other, and prays Judgment to hold in ſeveralty, he ſhall have it; "i 

ll! 3 this is a Partition and Severance of the Jointure. Br. Partition, pla! 
I to COLT LS & 

1 (E. 2) pl. z. 3. Ot Partitions in Law, ſome be by Ad in Law without Fug 
and ſome be by judgment, and not by a Writ De Participatione Facile 
Co. Litt. 167. b. 

It there be Lord three Coparceners, Meſnes, and Tenant, and + 
Coparcener purchaſe the Tenancy ; this is not only a Partition ot the * 
nalty, being extinct for a third Part, but a Diviton of the Seigniot Þ 
mount; For now he muſt make ſeveral Avowries. Co. Litt. 157 f 

1 
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® 5. If one Coparcener make a Feoff ment in Fee of her Part; this is a Sever- 
5 ance of the Coparcenary, and ſeveral Writs ot N ſhall lie againſt 
the other Coparcener and the Feoffee. Co. Litt. 165. b. 
6. If two Coparceners be, and each of them take Husband and have Iſſue, 
the Wives die, the Coparcenery is divided, and here is a Partition in 


Law. Co. Litt. 167. b. 


(A. 4) Good, in what Caſes. 


I. YF Partition be made between two Parceners, where one has no Co- 
| Jour, (as to an eſpecial Tail) the Partition is void. 8 Rep. 101. b. 
in Sir Richard Lechford's Caſe. — Cites 11 Af. 23. Wimondham's 
Caſe. 

2. Partition or Surrender may be made i another Conaty than where the 
Landis ; per cur. Br. Partition, pl. 6. cites 11 H. 4. 61. 

3. Equal Partition ſhall bind an Infant within Age; per Cur. Br. Parti- 
tion, ſ 40. cites Regiſter fol. 76, and 9 H. 6. 5. 

4. If wo Siſters of divers Venters make Partition it is good. And /o 
* of a Partition made between the Baſtard eigne, & Mulier puiſne. Br. Par- 
tition, pl. 13 cites 21 H. 6. 25. 
| Ia Writ of Partitione facienda, where there are two Parceners and 


* two Manors, the Sheriff may aſſign the one to the one, and the other Manor 
ts the other. Br. Dower, pl. 72. cites 12 E. 4. 2: Per Littleton. 


(B) By Coparceners. Of what Things.] "I. 
Pr 1. CDpareeners cannot make Partition of an Advowſon in Groſs as 
of Bun to the Right, becauſe it is intice; For though they make 


Partition, this is oniy as to the ]Ireſentment ; But the Advowſon 

= continues in Right in Coparcenary; For they ought to join in Wrir 
N * after. 17 E. 3. 38. b. 1 Rep. 87. Corbet's Cale, 

; 1 of a Mill may make Partition of it. 47 E. 3. 22. 8 p 
| 4 + + B 
ao, $ 3. So Parceners may make Partition of a Mill, tho' it cannot be 
> levered, 17 E. z. 28. b. 


Nam 
2 Parti 
he Mor 
ecaule " 


— — — — 


1 (B) How it may be made; without Deed, by Parce- 


Cur. 18 
4 ners. 
gain "Wn | 
e it; . 42 with Advowſon appendant map be allotted to a Partener 
on, p without Deed. 
An Advowſon in groſs may be allotted to one without Deed, Du⸗ 
, Fuagn® 1 Atatur. 11 I). 4. 3» hi, 


je Face 


. Partition may be made to preſent by turn without Deed. 11 h. 
3. b. 39 E. 3. 37. b. 


t., and 'Þ 1. 4 Kent tor Equality may be reſerved without Deed, 11 Þ, 4. 3. 
of ihe PF ' D.4. 61. 12 h. 4. 1.1 21 E. 3. 2. b. 21 Alll. pl. 1. 

onion) Re J. Upon a Partition, if a Mill with a Pool be allotted ro one and a 
1% IK {2 out of the Land which the other has by the Partition, this 


1 1 00M without Deed. 216. 3. 2. b. 21 All. + I, 
| Y 6. Par. 
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6, Mat tition may be made in other County, than where the Land 
lics, without Deed. 11 0. 4. 51. Ciitta, | | 

7. Jointenants Cannot make Partition by Parol in other County tha; 
where the Land lies. D. 2 El. 179. 43. | 


48. 
g. Jointenants in Fee may make Partition by Indenture. Quere. z 


D. 4. 1. 
E FO, 9. Note, that Partition by Agreement between Parceners way be made 
in pl. 125 by Law between them, as well by Paro/ without Deed as by Deed. C 
Litt. S. 250. 


— —„ 


— 


— Parce> (D) By others [than Parceners, by Deed or auithout. 
ners (B) C) 5 

S. P. by the 1. IJOintenants cannot make Partition by Parol of a Frankrenemen; 
Opinion of becauſe the one cannot compel the other to the Partition againg 


the whole ther joint Jurchale. 3 Þ. 4. 1. per Pill. 6 Rep. 12. b. Ar, Cal, 
250. b pl. per Curlam. D. 18 El. 350, 20, per Clirtam. Contra 47 E. z. 2. 
20 (bis) 19 D, 6. 25. b. 30 All. 8. Admitted. 47 Aff. 8. Adzudged. 19 All. 
Paſch. 15 fame Cale. 

Eliz. Anon. 

And. 50. pl. 125. S. C. by Name of Eden v. Farris. Adjudged. — S C. Bendl. 157. Adjudges 

Mo. 29. pl. 93. Trin. 3 Eliz is general, without mentioning Franktenement. Serjeant Hay. 
kins makes a Quære, if parol Partitions are not reſtrained by 29 Car 2. 3. Hawk. Co. Litt. 253. (169) 

A Partition between Jointenants is not good without Deed, albeit it be of Lands, and Jointenants ar 
compellable to make Partition by the Statute 31 H. 8. cap. 10. and 32 H. 8. cap. 82, becauſe they mn! 
purſue the Act by Writ de Partitione facienda, and a Partition between Jointenants without Writ remains 
at the Common Law, which could not be done by Parol. Co Litt. 169. Goldsb. 28. 0 
Litt. 187. So it is, and for the ſame Reaſon of Tenants in Common. Co Litt. 169 ——— But if tw 
Tenants in Common be, and they make Partition by Parol, and execute the ſame in Severalty by Livery, thi 
is good and ſufficient in Law ; and therefore where Books ſay, that Jointenants made Nai withon 
Deed, it muſt be intended of Tenants in Common, and executed by Livery. Co. Litt. 169. 


S P Cro E. 2, Jointenants Cannot make Partition of a Frankrenement . 
95. Face Paro upon the Land; becaule the one cannot make Livery to the othe. 


of Docton v 3 E. 4. 9. 
Prieſt. 
Partition without Deed is good between Jointenants or Tenants in Common, if it be made upon the Lan 
Per the beſt Opinion. Br. Partition, pl. 27. cites 3 E. 4. 9,10. ' 


4 5 K 3. Tenants in Common may make Partition by Deed. 19 0.4 


tif they 25+ b. 1 : | 
4 it — 4. But they cannot make Partition without Deed, for Want 0 


zhe Land, it tlvity, having ſeveral Rights, and becauſe they are * not comp! 
is good with- ſable to make it. 19 I, 6. 25. be D. 18 El. 350. 20. per Curiam 


out Deed; for 
it amounts to a Livery in Law. But where two Tenants in Common were of a Houſe and Land, in 
they made Partition within the Houſe of the Houſe, and Land by Parol without Deed, and it was ot fas 
that the Land <vas within View, ſo as it could not amount to a Livery in Law, it was for that Rea 
adjudged for the Defendant, that the Partition was not good for the Land, for which only the Actic 
Was — Paſch. 30 Eliz. Cro. E. 95 Docton v. Prieſt. . Le. 103 pl. 136. S. C 1 
3 nd as it was void for the Land, it was void for the Houſe alſo.—S. P. Nevertheleſs contre 
tween Coparceners, who are compellable, there Partition by Parol or Agreement is ſufficient. Br. P. 
tition, pl. 12. cites 19 H. 6, 25. 


SAL) 5. Jointenants or Tenants in Common Cannot make Partition 
Fol 256- rhe Statute 31 & 32 H. 8. no more than before, tho' they are con! 


The Nader lable to make Partition by Writ ; for the Common Law in this R. 


had Iſſue fpect is not altered by the Statutes, but only where the Partition 15 


two Daugh- by Writ. 6 Rep. 12. b. perCuriam. Morris 3 Cale, O. El. 


mw _ 43 Dubitatur. D. 18 El. 350. 21. per Curtain, 


to his tevo Daughters, and the Heirs of their Bodies lawfully begotten. Per tot. Cur. a Partition by Pro 
is void ; and if the one dies the other ſhall have all by Survivor. And. 50. pl 125. M 1&1. 4 
Edon v. Harris. D. 18 Eliz. 259. b pl. 20. ſeems to be S. C. Bendl 25 16 K* 

S. C. and the Pleadings | 
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WEE The 55. _ 8 . "=p A T4 * , 


8 * ** N 
& * * 2 


r 


de 


A), 


2160, a% 
not four: 
r Rea 
e Action 
3. C * 
> contra" 


Br. Pur 


ON u. 
comte 
this R. 
18 m. 
El. “ 


0 
n by £ 
& 17 + 
* 17 * 


reer 


a 


— 


Partition. 


— — 


— — — —ä—ñ— — — — —  — — 


— — — — 


—— — 


6, Jointenants ot a Term tor Years map make Partition withour 5.“ be 
\ 


rav, Cra 


Deed.” becaule it is but a Chattle. ©. 18 El. 250, 20, Wray, 


— 


Co Lat. 187. —* miſprinted for 3 50. — D. 3 50 b. pl. 29. (bis) S. P. in an Anonymous Case, luys oily 


wy ITT * 
that (Peradventure) the Partition is good. 


-, So of Tenants in Common of a Term tar Bcars, D. 18 El, 


| 20 

* In 22 between the Uncle and Nephew, the Caſe was, that the - Covenant 
gal Brothers purchaſed du 1a Fee, and atter by Variance as to the Repara- ng Rear 
tions, they pur themſelves in Award ot the third Brother, who awarded that Perſons be 
ene fould re pdir ſo far as to a Poſt in the Mill of one Part, and that 7he ing /ei/ed in 
thr ſhould repair He Reſt of the other Part for ever ; and this was for the ; 2 1 5 
Purpoſe to be a Severance for ever, tor them and their Heirs; Alter wards the gy eee 
Mill was leaſed to farm, and one took the one Moiety of the Profits, and and 4c... 
the other the other Moiety; and then one di and his Heir received to have a 
part of the Profits, and the Uncle diſturb'd him, \and he brought Allife of Partition, 


the Moiety, and recovered by Award, notwithſtanding that the Partition e e 
was not by Writing. Br. Partition, pl. 4. eites 47 E. 3. 24 & 19 Ail. 1. ei ba wy 
& M. 20 E. 3z.— Br. Jointenants, pl. 8 & 37. cites S. C. bitrators 

choſen for 
that Purpoſe, and entered into Covenants for the Performance of it. The Arbitrators by their 8 
all:tted ſeveral Parts of the Premiſſes to ſeveral Perſons, with Directions for making and maintaining Fences 
and Hedges, and awarded that Henceforth the Partes ſhaild lold in Severalty. In Covenant againit one of 
them for Nonperformance of the Aware, there was Judgment by Default, and Damages given upon a 
Writ of Incuiry; And then it was mov'd in Arrelt of Judgment, that the Arbitrators had not made à 
compleat Partition, having only awarded that the Parties ſhould hold ſeverally, «<withort diredting any 
Dees to carry the Partition into Execution, and to velt the reſpective Shares in the particular Perſons. 
Ard of this Opinion was the Court, after Time taken to conſider ; for that Co. Litt. 166. cited in be- 
half of Partitions without Deed, mentions it only as between Parceners, and in the ſame Page expreſly 
ſays, It is not good between Jointenants without Deed, adding, that wherever the Books allow of a 
Partition by Jointenants without Deed, it mult be intended of "Tenants in Common, and that too exe— 
cured by Livery. This was at Common Law; A Fortiori ſince the making the Stat. of the 29 Car. 2. 
which expreſly requires that all Aſſignments, Grants and Surrenders ſhall be by Deed in Writing; con- 
{ecuently there can be no Partition now, tho* by Feottment and Livery, without Deed; and therefore 
the Arbitrators ought to have directed ſuch proper Deeds to be executed; ſo that the Award, which is 
the Ground of the Action, being inſufficient and void, the Plitatitt cannot have Judgment. Trin. 14 
& 15 Geo. 2. C. B. Johnlon v. Giiton, 


9. Partition of an Advowſon and Rent is good without Deed ; contrary 
of a Grant of theſe when they are in groſs. Per Thirn & Hill. Br. Par- 
tition, pl. 5. cites 11H. 4. 3. 
10. Partition by Parol without Deed is good of the Reverſion. Per Danby, 8 P. F. N. B. 
Br. Partition, pl. 3. cites 28 H. 6. 2. 62. (09 
11. Partition is good without Deed of a Thing which lies in Grant, be- 
caule the Heir is in as Heir aſter the Partition; but in Cale of Exchange he 
is in as Purchaſer, theretore there a Deed is requiſite of the Reverſion. 
Per Danby, Br. Partition, pl. 3. cites 28 H. 6. 2. 
12. A Writ ot Partition was brought by the Dean and Chapter of C. 
agninft the Biſhop, upon the Statute ot 32 H. 8. But per 2 Juſtices it would 
not lie. But Anderſon ſeemed to be of another Opinion. 3 Le. 162. 
Hill. 29 Eliz C. B. The Dean of Glouceſter's Caſe. 
13. Partition Lerveen Husland and Wife of Lands, if it be equal, ſhall 
bind the Makers, becauſe they are compellable to make Partition: But 


8 {ccus of an Uſe, becauſe they are not compellable, Arg. 2 Le. 25. Paſch. 


30 Eliz. b. R. in Caſe of Roſs v. Morris. 


1.11 (E) By 
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1 (E) By whom it may be made [o Behalf of n Pagen, 
14 Infant &c. 


| Be, „T Bg Prochein Amy of an Infor map make Partitlon with th 
othe 
6 


| tion, pl 1. r Parcener; and this ſhall bind the Jnfant it it be «qu, 


„ Contra, and 

N that 'tis void; 9 . Os 5. 
I tor Proc hein 

il Amy or Guardian, have not Power to make Partition but for his Time only. But Partition by te 1... 
th bimſelf, or a Feme Covert and her Baron, ſhall bind if it be equal. Per the beſt Opinion; for Writ of b. 
10 tition lies in ſuch Caſe; cites 9 H. 6. 5. 


2, Guardian by Service of Chivalry cf one Parcener may make Hartl. 
Ty _ ” other Parcener; and this ſhall bind during his ine. 
9 D. 6. 5. b. ö 

3. So it ſeems that his Partition ſhall bind the Infant, if it be equal 
Contra admitted, 9 D. 6. 5. b. 

4. If there are two Coparceners, one of whom is within Age, and i; 
Ward to the other, ana the Coparcener of full Age makes Partition, 
which is not equal, this ſhall not bind the Inkant at full Age. 


+ I + 

5. But if the Infant takes Baron of full Age, and they leaſe their Par 
for Lives, rendring Rent, and accept the Rent, this affirms the Patt 
tion during the Coverture. 43 All. 14. 

6. Partition made by the Baron 2 the Right of his Feme is good, and 
the Feme cannot without reaſonable Canſe diſagree, as it the Partition ts 
equal, or it the Land be incumbred with Action; per Danby and all th; 
Juſtices, Br. Partition, pl. 28. cites 8 E. 4. 4. 
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(E. 2) Good. By Judgment in Aſſſe. 


1 Br. Aſſiſe, pl. 1. Artition ſhall be made by Faudement in Aſſiſe between Parcentri 
has 3 Jug ö | 
1 My ene} where the one takes the * whole Protits, or makes othe 
1 thar it i Ditteiſin; contrary between Feintenauts. Br. Partition, pl. 16. cite 


Wal the ſame if 7 All. 10. 

00 ſhe takes 

more of the Profits than belcngs to her. Co. Litt. 167. b. (q) ſays, that Britton is to the contra, 
and that it ſeems reaſonable, for he muſt have his Judgment according to the Plaint, and that was df i 
Moiety, and not of any TOS in Severalty, and the Sheriff cannot have any Warrant to make 2 
Partition in Severalty or by Metes and Bounds, 


1 


— — 


2. And where 5 Partition the Miiety of ſuch Land is allotted tt! 
one, and the ether Moiety to the other, this is a good Partition without hen 
rance of the Land, and Aſſiſe ſball be brought accordingly of the Meitty N 
Plaint, and good. Br. Partition, pl. 16. cites 12 Aff. 17. ; 
6 Rep. 13. 3. If two Jointenants are, and one diſſciſes the other and he brings 4: 


Br. Far- ; the Fudement was, that he recover the Moiety to hold in Severalty, and 


22 the ſame Law of Coparceners. J Afi. 10. But * 28 Aſl. 35. is contrary, 0% 


ſome Books the Reaſon ſeems to be, becauſe the Severance would defeat the Surv1' 
are, that ſhip, which ſhall not be by Law, unleſs they aſſent, but between Cops 
1 1 ceners there is not any Survivor. Br. Partition, pl. 35. cites 10 All. 17 

14 | 
given to hold in Severalty in the Caſe of Jointenants, as 10 E. 3. 30. and 10 Aff. 17. Ld Coke thoug” 
1t would be hard in Law to maintain the Judgment; For beſides that he ought to recover Accorcing ” i 
his Plaint, he ought alſo to recover in the Aſſiſe by View of the Recooritors, and they had no View f 
Thing in ſeveral ; and like w iſe this <vorld be to the Plaintiff 's Prejudice, as cvell for the Survivor bit 4 
Ii arranty &c. and with this accords, 28 Aff. pl. 35. where the Cafe was adjudged, not upon any 6 
nion at the Aſſiſes, but upon Adjournment in Bank, and there adjudged that the Plaintiff recover g 
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= = : "715, tho” the Plaintiff himſelf pray'd Judgment to hold in Severalty ; For the Prayer of the Party 


tall not alter the Judgment of the Law. 6 Rep. 13 a. in a! Nota in Morrice's Caſe, 


er In Aſie Purparty was pleaded, upon which they were at Iſſue, and 
it palled for the Plaintiff, by which he according to his Prayer had 
Tudrment to hold his Part in Severaſty, notwithſtanding that he may have 
Fat of Partition againſt the other. Br. Partition, pl. 36. cites 12 Aſſ. 17. 


ba 0 (F) Equal. / hat ſhall be ſaid equal. 


1. bD' the Partition be equal in the Value of the Land, yer if it 
arti | be not of ſo good Avail to the one as to the other, this is not 


Wn, Y equal. 9 D. 6. 5. b. FO ; 
2, As if the one Part is incumber'd with an Aſſiſe and the other not, Br.Partition, 


this [s not equal. 9 1). 6. 5. b. 2 CITCS 


z. So ff the one Part is convenient to the one, and the other Part *Orig.(eaſie) 


= 
— 


wh lies in a Place inconvenient to the other, this is not equal, tho' the Br Partition. 
Land be of equal Value. 9Þ. 6. f. b. 1 na 

* 4. If chere are three Houſes of different Value to be divided between i hree, But if there 
part 5 it would not be right to divide every Houſe; For that would be to ſpoil be bt ne 
Jarti erery Houſe ; but ſome Recompence is to be made, either by a Sum of Fong or Mill 
Money, or Rent for Owelty of Partition, to thoſe that have the Houſes of th be Mb, 
|, and less Value; per Ld. C. Parker. Wms's Rep. 447. Trin. 1718. in Caſe of then this in- 
be int Id. Clarendon and Bligh v. Hornby. tire Thing 
ul the 4 muſt be di- 


| vidcd into fo many Parts, but not where there are other Lands which may make up the other's Shares ; 


per Ld. C. Parker. Ibid, 


„ 


(G) Rent for Equality. Yhat ſhall be good Grant of a 
Collateral Thing for Equality. 


TOE ter, 


| he. | : 

. 2 I. IF the Partot 2. one Hr is of _ Value than the Part os ir yy 

x ; ot rhe other, ſhe may grant a Kent to the other for Equality, nter der 
and this ſhall be good ]?artition. 29 Af, 23. ? ſeend ro two 

contra, 7 a and the one 

t v8 Houſe is worth 20 8. per Ann. and the other but 10s. per Ann. One Parcener may have one Houſe and 

make a the other Parcener the other Houſe ; and ſhe who has the Houſe worth 20s. perAnn. and her Heirs ſhall 
| x : = Ann. iſſuing out of the ſame Houſe to the other Parcener and to her Heirs for ever. Co. 

ed tott: 1 eye 

at Her 2, I upon Partition the one grants a Bent to the other, and 

cit; x at it che lald Rent be Arrear, he may levy it of his Land, tho' the 
P be granted generally, not expreſſing to be taken of any Solle, 

in;s 4 the Clauſe ſubſequent explains it, and therefore ſhall iſſue out of 

at,, oa Land divided. 29 Aff, 23, adjudged. 


ary, ll Fay ik upon Partition the one grants a Rent to the other gener- 

IN 20 of : uality of Partition, without mention to be taken ot any Soil, 

n Coo al be wages Pet this chall iſe out of the Land ſo divided, and 
gu de good Partition; For tnalinuch as it ts erpreſſed to be for 


Fol 257. 


Ati. 17 | 4 | | 
_ malte ot Partition it cannot be otherwiſe taken. 29 All. 23. 
ee . on and Feme may grant d Rent for Equality of Partition, 


4 
E * 9 7 + 
View 0! 5 


of 5 Ws all bigd at leaſt during the Coverture, 29 Aff, 23, ad⸗ 
5 0 0 
ecover 43 F | 


5. Upon 
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5. Upon a Partion made by Vointenauts, a Rent cannot be reſerv3 
Equality of Partition; For they are in by Purchaſe and were not. 
pellible by the Common Law to make Partition. Le. 27. in Caſe gf \; 
v. Smith, —cites 26 H. 8. 4. 9 E. 4. 5. ; 


— — 


(G. 2) Owelty. Vat may be granted for Ozelty of Pr. 
tition; and in what Cafes good without Deed, 


1 


Br. Nuſance, x, ay or + Rent-charge may be reſerved upon Partiticn for Fs 
Y SW thereof without Deed, and good. Br. Relervation, pl. 11, 6, 
and ſoof a 21 E. 3. 2. 

Common of | 

Eſtovers, or Corody, or a Common of Paſt ure. Co. Litt. 169. a. b. * S. P. Br. Reſervation, al 
—— Br. Monſtrans, pl. 45. cites S. Pl. 7. cites S. C.—+ Br. Partition, pl. 7. cites 5. C 


S.P, andif 2. Partition is good and ſhall bind without Deed or Fine, and N 
Adowſm may be reſerv'd upon it without Deed or Fine; and F the Laud le 


hich was . 2 ; 5 
0 the Rent ſhell be in Tail likewiſe, and of the ſame Condition as the Lad a 


reſerved and Br. Partition, pl. 25. cites 2 H. 7. 5. 

excepted in 

the Partition of the Land, this makes the Advow ſon in Groſs, notwithſtanding that it was Append 
fore. Br. Reſervation, pl. 24. cites 2 H. 7. 5. S. P. Br. Partition, pl. 32. cites 11 H. 4 6 
it is good without Deed, tho' Rent be reſerved upon it for Equality of Partition ; for this uud i: 
common Right. 


*Sce(D)pl. 3. Partition by Parceners might at Law be by Parol, and Rent ots. 
% 8 tovers which lie in Grant might be reſerved or granted without Pe“ 
quality of Partition owt of the Lands deſcended, but not out of other L. 
and Rent ſo reſerved or granted is diitrainable of common Right, ti): 
be not Rent Service. But * Ouære if Parol Partitions be not otras 

29 Car. 2. 3. Hawk. Co. Litt. 253. (169) 
PI. C. 134. 4. It the Rent be granted generally (out of no Land certain) tor On: 
133 2 of Partition pro Re/iduo terre, it ſhall be intended out of the Putpa 
Beſton. her that grants it. Co. Litt. 169. b. | 
5. It Rent be granted ont of other Lands than deſcended to th: (: 


parceners, then there muſt be a Deed. Co. Litr. 169. b. 


— 
— 


(H) In zhat Manner they ſhall have the Thing par 
| Coparceners |. 


I. IF, a County Palatine Deſcend to diverſe Coparcencrs, and! 
make Partition, every one ot them thall have a ſeveral U * 
Palatine, and the Liberties and Prerogatives in it. Da. 1. CU. 
Halatine 61. b. 23 Þ. 3. J2artitton 28. 4 
2, So If Coparceners ot a Manor make Partition, cv2ry 9!:- 
have a ſeveral Manor and Court Baron. Dad. 1. 61. b. 7 
3. It there are three Coparceners, and 11. Rent is grau 
one, and 10 1. Rent to the other of them for Equality, G“ 
Rent be granted ſeverally, vet they are Coparceners ot it; J 
may join in one Scire Factas for it againf the third. 29% 
adzudged. 


4 4 
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) The ſeveral as of making Partition; and of the 
] 


* — c 
l 09's 1 3 8 4 * 1 * , | _ # i 
Election and Privilege of the Eldeſt and her Tiuc. 
b * 
7 Artitions between Parceners are either expreſs or tmply'd; of ex- * The Eld- | 
| reſs Partitions there are Four by Conſent, and One by Compul/tor. oy > 
"4. 6 5 ES 3 2 1 p : ; a 4 1:1 nor | 
The t Partition þy Conſent is, when they agree 10 95 vide the Lands in- have the fig | 
Px. to equal Parts in Severalty, and that One ſhall have Such a Part, and An- Election, but | 


other Such a Part &c. The ſecond is when they agree that ſoine Friend's 
frail divide the Lands into equal Parts, and then the Eldeſt thall chooſe 
irit one of the Parts fo divided &c. unleſs they otherwiſe agree. The 
Part choſen by the Eldeſt is called Enitia Pars; becauſe this * Privilege 75 
rerſenal to the Eldeft, being given to her out of Reſpect to her Age, and 
deſcends not to her Iuue; For it the die the next Eldeit ſhall chooſe Hrtt. 
Bat it they have an Advowſon, the Law gives the firſt Preſentation to the 
Vue, it they cannot agree, and this Privilege goes to Ver Iſlite, Agnee, or 
Tenant by Curteſy. The third Partition is when the E/deft divides, and 
in {ſuch Caſe the thall not chooſe. The fourth is when alter the Land is 


divided they ca Lots tor their Shares. The expreſs compulſary Partition 
js by Writ de Partitione Factenda,, the Words of which arc Cum eædem A. 


and B. inſimul & pro indiviſo teneant tres Acras Terræ &c. Hawk. Co. 


© Litr. 251. (166) 


the Sherift 
ſhall aſhgn 
to her her 
Part, which 
ſhe ſhall 
have &c. 
Ard it may 
be that the 
Sherift wall 
aſſign firſt 
one Part to 
the Youngeſt 
&c. and lalt 
to the Eldeſt 
&c Co. Litt. 
I, 249.— 
Whether 


the Grantee 


4 61.4 Eo the Eldeſt ſhall have ſuch Privilege was doubted by Frowike, but he inclined that tie Mould. But 
Lands vt ice Kelw. 49. pl. 5. 18 H. 5. Anon. — It was held by three Juſtices, that the Grantee ſhould have 
the Privilege, but Anderſon doubred ; but he agreed that Tenant by the Curteſy Mould have the ſame Ad- 
vantage, as the Wife ſhould have had. Cro. E. 18, 19. Paſch. 25. Eliz. C. B. Harris and Haics v Ni- 
chob. —Advowſon deſcen ded to two Coparceners, the Youngeſt was within Ave and in Ii ard, the Guardian 
F ,-rries cxith the Eldeſt, the Church avoided, the Guardian preſented in the Name of both Sifters. Afterwards 

S tlic jc ger Sifter came to Age and the Church avoided again. It was thought by ſeveral that the Eldeſt 

her Ln 1 Wall have the Preſentment, if the Voungeſt will not 59 with her; tor this ſhall be ſaid the Com - 
| mencement of her Turn, inaſmuch as ſhe had not the Turn at rhe laſt Avoidance, but that the Came 


t or- 


. ade indifferently in the Name of both. Bur others held the contrary. Garbe. 
[T7 AL) Puch. $4 & 35 H. S. Carow's Caſe. - The Privilege of the Eldeft ro make the firſt Preſentation is 

net in Reſpect of her Perſon only, but as it is annexcd to the Eſtate alto; For as it is agreed 5 H. 5. 10. 
or On: d her Baron who is Tenant by the Curteſy ſhall have it. 3 Rep. 22. b. in Walker's Caſe. 


* 2, Note, That the Word Tenet in a Writ always implies a Tenant of 
the Freehold ; therefore f o, of them be diſſeiſed by the other, no Writ of 
Partition lies; and if one ˖ of them make a Leaſe for Life, the other ſhall 
not have a Writ of Partition againſt her; but againſt her Leſſee fe ſhall ; 
and it one make a Leaſe tor Y cars, yet the other may have a Writ of 
Partition againſt her. Hawk. Co. Litt. 252. (167) 

3. There are alſo ſeveral implied Partitions in Law; as if there be 
Wrree Parceners of a Meſnalty, and one of them purchaſe the Tenancy. This 
$ a Partition in Law, and cxtinguithes the Meſnalty tor third Part, and 
die Lord muſt make ſeveral Avowries. Hawk. Co. Litt. 252. (167) 

# 4 Aud 1t ene Parcener infeoff a Stranger of her Part, the other Parce- 
Per and the Feoflee are Tenants in Common. Hawk. Co. Litt. 252. (167) 
$ 5. Aud if beth of them marry and have Iſſue and dic, leaving Hus- 
Wands Tenants by Curteſy, the Parcenary is divided, and ſeveral Precip:s 
W< againſt rhe Tenants by Curteſy &c. Hawk. Co. Litt. 252. (167) 
%% if one recover againſt the other in Aﬀiſe or Nuper Obiit ; yet they 
Wain Parceners; For as the Plaint was for a Moiery, the judgment 
Nd Exccution mutt be purſuant thereunto. Hawk. Co. Litt. 252. (167) 
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(K) I Hotch-pot. Mat; and in what Caſes to 


UC 
made, 


— —— — — 
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I. Utting in Hotch-pot is, where the other Lands or Teen... 
P not given in Frank- marriage deſcend from the Donors in Fra 

| marriage only; For if the Lands deſcend from the Father, Moths: .. 

0 Brother of the Donor, and not from the Donor, the Donee in | . 

i marriage ſhall have her Part as if no ſuch Gift had been; becauſe 1] 

i not advanced by them bur by anorher. Co. Litt. S. 272. 

i It the Do- 2. If a Man hath zwo Daughters, and giveth with the Eldeſt % Fra. 


{| nees will put | WY | 77 a . 
{ ny ris we” marriage Part of his Lands, and dieth ſeiſe of the Remant of greater / 


rank. 
e Was 


N to Hotch. ue; in this Caſe neither the Husband or Wie ſhall have any of the Ros. 

. pot, then the nant, unleſs they will put their Land given in Frank-marriage in Hy. 
[ other Co- pot with the Remnant with this Siſter. Co. Litt. S. 265, 267. 

* | parcener 

| ll ſhall out of the Remnant make up her Part equal, but the Donees muſt do the firſt Act. Co. Lit . 
i a. boa And if the Parcener to whom the Land in Fee Simple deſcended will not put the Laa hh h. 


to Hotch-pot, then may the Donees enter into the Fee Simple Lands, and hold them in Coparccas 
with her. Co. Litt 176. b. . 


— — — 
— — 


— _ — a — _ 


ROTY 


3. If the Donees die before ſuch Partition their Iſſues ſhall upon the putts 
into Hotchpot, have the fame Benefit; for it is inheritable, and deſcendi); 
to the Iſſues. Co. Litt. 178. a. 
The Value 4. If the Lands given in Frank-marriage be of equal, or of more jen; 
ſvall be ac. Value than the Lands deſcended, then the {ame ſhall not be put in Hot; 


counted as it . \ 
po. Lin. 8. 473. 


Time of the 

| Hoo A for if the Donor purchaſe more Land after the Gift, or if the Land given in Frank-rz 
| 07 riage be by the Act of God decayed in Value, or if the Remnant of the Lands in Fee-fimple be i: 
proved afrer the Gift, or e converſo, the Law ſhall adjudge of the Value as it was at the Time of be 
tition, unleſs it was by the proper Act or Default of the Parties. Co. Litt. 179. a. 
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For of Lands 5. Lands or 'Tenements given in Frank-marriage ſhall not be put: 


"98 intail'd, the Hotchpot, nor unleſs where Lands deſcend in Fee-fimple ; for of Li: 
| Donee in 1 3 1 1 ag | 
{ Frank-mar- deſcended in Fee-tail, Partition ſhall be made as if no ſuch Gift in Fra 

Wh | riage ſhall marriage had been made. Co. Litt. S. 274. 

# lh 1 have as much 

Wy Part as the other Coparcener ; becauſe the Iſſue in Tail claimeth per Formam Doni, and both the ?: 

Wy | ceners muſt equally inherit by Force of the Gift, & Voluntas Donatoris &c. obſervetur. Co. L 
| 179. b. 
l 


For if the 6. M Lands ſhall be put in Hotchpot with others, unleſs Lands wii: 


— were given in Frau- marriage only; tor if a Feme has any other Lands: 
oF bs Tenements by any other Gift in Tail, ſhe thall never pur ſuch Lud 


Daughters 2 in Hotchpot, but ſhe ſhall have her Purparty of the Remnant © 
of Part of his ſcended &c. Viz. as much as the other Parcener thall have ot the 


Land, or : 
el Remnant. Co. Litt. S. 275. 


to him and her, and their Heirs, or giveth to her Part of his Lands in Tail, Special or Genet 
notwithſtanding this ſhall have a full Part in the Remnant of the Lands in Fee ſimple; For the © 
of putting &c. into Hotchpot is only appropriated to a Gift in Frank-marriage, (Quia Maritaz1-" - 
dit in partem) which ſhall be accounted as 3 of his Advancement. Co. Lit. 179. b. 


. N 


(L) The Effef of a Partition; and how ſeiſcd aft. 


8 Artition between two Siſters and Heirs to the Father 7s ©: 


Bell Aſliſe, pl. Bar in Aſiſe between them, tho" the one Siſter only be Heir by ls | 
1 468. cites mY 
f 4 } . 


Tank. 
C Wa 


anl. 
Ir . 
Rem. 


O b. 


itt. 1-4 
1] ls H. 
em- 


put, 
end1)/: 


e Jeans 


- * 


Hotch 


ank-mz- 
le be . 


e of Pe 


e put 1 
of Lai 
| Frans 


h the 2; 


Co. L 


ds wh 
Lands e 
1 Land! 
mant & 

the {ut 


Partition. 
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Tail; and this 1s by Reaſon ot Privity of Blood: Bat Partition leroy 
Strangers to the Blood, is no Bar. Br. Partition, pl. 20. cites 11 Afl. 23. 


on zvoided. Br. Aſliſe, pl. 174. Cltes S. C 


2. Tho' Partition be made between Parceners, yet they are in by their 


common Anceſtor, and may vouch as Heir, and may have every Advantage cs 
Heir. Br. Quare Impedit, pl. 73. cites 21 E. 3. 30. 31. 


between them by Judgment in Writ of Partition, by the Statute of 31 H. 8. cap. 1. It was 


It E. 3 
But this“ 


i tion bet 
made during Coverture of the Siſter by the firſt Venter, who was Heir to the Entail, it was for that Re 


two< 
71 N14 ire du.. 
IL arrannty 5 
and Part! 

tion is mac 
a adjudged 1; 
the I arranty remains, becauſe by the King's Writ they are compellable by the Starute (ro which eve: 
Man is a Party) to make Partition, and having purſued his R emedy according to the Statute, it h. 


work no Wrong to him ; bur had they they made Partition otherwiſe than by Writ, notwithitand! 


they were compellable by Writ to make it, yet not having purſued the Stature, ſuch Partition renn 
at Common Law, and conſequently the Warranty is gone, as is agreed, 29 E. 3. Tit. Warranty. 6 Kc 


12. b. Paſch. 27 Eliz C. B. Morrice's Caſe. 


3. Where a Manor is parted between two Coparceners, each has a Moiety Ol 


the Manor: Contra it ſeems where the one has all the Demeſnes, and th: 
other all the Services ; but as long as the one has Land and Services, and 
the other likewiſe, each has a Moiety of the Manor. Br. Demand, pl. 10. 
cites 9 E. 4. . 

4 Treſpaſs: It a Manor to which a Villein is regardant, deſcends to 
two Parceners, who make Partition, and the Manor zs allotted to one, and 
the Villein and ot her Land to the ot her, now the Villein is in groſs, and ad- 
mitted for a good Partition. Br. Partition, pl. 30. cites 13 K. 4. 2. 

5 It two Coparceners of a Manor and Atvowſon appendant make Parti- 


tion 75 the Manor reſerving the Advowſon, now they are ſeveral Tenants of 


the Lands, and Fointenants of the Advowſon ; and by this the Advowſon 13 
in groſs, and not appendant. Br. Partition, pl. 25. cites 2 H. 5. 5. 

6. Leaſe to two for Tears with a Proviſo in the End of the Indentute, 
that zf they die within the Term, the Term fhall ceaſe, They make Parti- 
tion, or one aliens his Part, and dies. Ihe Leſſor cannot enter, bur the 
Grantee or the Executors of Leſſee (it no Alienation be made, or otherwiſe 
the Grantee) ſhall have his Part during the Life of the Survivor, and there 
thall be no Occupancy. D. 67. a. pl. 18. Mich. 3 E. 6. Farington's Caſe. 

7. It a Leaſe be made to two, upon Condition not to alien, and they make 
Partition, and afterwards the one aliens his Part, the whole is forfeited. 
5 4 a. pl. 18. Marg. cites Mich. 31 & 32 Eliz. C. B. Croſtwick's 

ae. 

8. It Advowſon be appendant to a Manor, which deſcends to divers Co- 


parceners, and they make Partition of the Manor to which Cc. * without * It rem © 


| ſpeaking of the Advowſon, the Advowlon notwithſtanding the Diviſion and - LOW : 


(F.) 


Severance of the Manor to which &c. remains appendant. 8 Rep. 79. b. 
Trin. 7 Jac. in Wyat Wild's Caſe. 


(M.) Bound. By what Partition. 


. IF perfect Partition be made, the one Parcener cannot re-enter into Vi, 
10 4 art again without Agreement ot the other to defeat the Partition ; but 
4 Manger enters into Part by elder 7 itle, there the Coparcener may enter 


With che other, and they thall make a new Partition, Br. Partition, pl 


3+ CIteS 15 E. 4. 3. 


NY What 


- — —ö ——— 
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Partition. 


Fut if the 
Partition 
made be- 
tu cen the 
Husb.inds 
were thus, 
That cach 
Part at the 


ie of the 


Allotment 


(N) What Partitions ſhall bind them and the Iſſue. 
being made by Infants, Feme-Covert, &c. | 


1. IF the Partition be of Lands 7ntailed, or if any of the Parceners he q 
Noa ſane Memorie, it thall bind the Parties themſelves, but ng 
their Iſues, unleſs it be equal. Co. Lit. 166. 

2. Or it any be Covert, it thall bind the Husband, but not the Wie q 
her Heirs. Co. Litr. 166. 

3. Or it any be within Age, it ſhall not bind the Infant. Co, Lin. 
I 66. 

If the Tenements (whereof they make Partition) be to them in F. 
Tail, and the Part of the one is better in yearly Value than the Part g 
the other, albeit they be concluded during their Lives to detcar the Par. 
tition, yet it the Parcener which has the letter Part in Value has If; 
and dies, the Iſſue may diſagree to the Partition, and enter and Occup; 
in Common the other Part which was allotted to her Aunr, and ſo tt; 
other may enter and occupy in Common the other Part allotted to he; 
Siſter &c. as if no Partition had been made. Co. Litr. S8. 255. 

5. Husband and Wite Tenants in Special Tail of certain Lands in Fee 
have Iſſue a Daughter; The Wife dies; the Husband by a ſecond Wit 
has another Daughter; oth the Daughters enter, (where the Eldeft is ol 
inheritable) and make Partition; the Eldeſt is concluded during her Lit 
to impeach the Partition, or to ſay that the youngeſt is not Heir; and 
yet ſhe is a Stranger to the Tail, but in reſpect of Privity in their He. 
ſons the Partition thall conclude ; For a Partition between Mere Stray- 
gers in this Caſe is void; but the Iſſue of the Eldeſt ſhall avoid the Par 
tition as Iſſue in Tail. Co. Litt. 170. b. 

6. It two Parceners ot Lands in Fee take Husbands, and they and tler 
Hi sbands make Partitica between them, if the Part ot the one be lets in 
Value than the Part of the other, auring the Lives of their Husvands th 
Partition fhall ftand in its Force. But albeit it ſhall ſtand during the 
Lives ot their Husbands, yet after the Death ol the Husbands, that Mo- 
man which has the leſſer Part may enter into her Siſter's Part as is atore- 
laid, and ſhall detear the Partition. Co. Litt. S. 256. 


made was of equal yearly Value, then it cannot afterwards be defeated in ſuch Cafes. Co. Litt. S. 23. 


ä 
B. 62 (F) — 


But if the 
Partition be 


7. The Wife mujt be Party to the Partition. Co. Litt. 170. b. 

8. 'Tho' the Partition be unequal, yet is not the Partition void, bi 
voidable ; For it after the deceaſe of the Husband, the Wife enters into tis 
unequal Part, and agrees thereunto, this ſhall bind. Co. Litt. 170. b. 

9. Note, The Partition ſhall not be deteared tor the Surpluſage on! 
to make the Partition equal; but it ſhall be avoided for the whole. C 
Litr. 170. b. 

10. It che Parts at the Time of the Partition be of equal yearly \# 
lue, neither the“ Wives, nor their Heirs ſhall ever avoid the fame, 4 
the Reaſon hereof is; For that the Husbands and Wives were 01/06 


made by Force by Lan to make Partition, and that which they are compellable to do 1 
of the King's this Caſe by Law, they may do by Agreement without Proceſs of La" 


Writ, and 
Judgment 


thereof giv- 


If the annual Value of the Land be equal at the Time of the Parciti” 
and after become unequal by any Matter ſubſequent, as by Surrcundit 


en, it ſhall III Husbandry &c. yer the Partition remains good. Co. Litr. 181. 


bind the 


y M4 * . * a he, 
Feme Coverts for ever, albeit the Parts be not of equal annual Value; Becauſe it is made by the Wy 
riff by the Oath of 12 Men, by Authority of Law. And the Judgment is, that Partition un tee 
firm and ſtable for ever. Co. Litt. 171. 


But a Partition in Chancery where one os pkg an is of full Age, and ſue; Livery, one 07/0 
within Age, and has an wrequal Part allotte 


7 


to her, ſhall not bind her at her full Age, Hor 10 37” 


a Fr 
rt of 
Par- 
Iſſue, 
-cupj 
[0 the 


1 
O Her 


n Fee 
Wie 
1$ Ol 
r Lit 
7 and 
r Per- 
Kras. 
e Pat- 


d ther 
leis in 
ids the 
ng the 
it Mo- 
; afore» 


t. 8. 257; 


1d, but 


nto ot 


Partition. 229 
directed to the Eſcheator to make Partition, there is a Sao Jure; and there is Judgment upon ſuch a 
Partition. Co. Lit. 171. ; : 

But if ſuch a Partition made in Chancery, and between Coparceners, whereof one is of full, and 
the other within Age, be equal, it ſhall bind, ſo that a Part of the Land holden in Capite be allottel 
*9 every of the Coparceners; for to that End there is an expreſs Proviſo in that Writ, Co. Litt. 171. 


ind this Partition 1K. avoided either by Scire Facias in the Chancery, or by a H'rit De Partitions 
cxienda at the Common Law at her full Age. Co, Litt. 171. | 


11. If two Coparceners be, and the youngeſt being within the Age 4 
21 Years Partition is made between them, ſo as the Part which is al- 

lotted to the youngeſt, is of leſs Value than the Part of the other; in this 

Caſe the youngeſt during the Time of her Nonage, and alſo when ſhe 

comes to full Age, viz. of 21 Years, may enter into the Part allotted to 

der Siſter, and thall defeat the Partition. Co. Litt. S. 258. 

12. As before in the Caſe of a Feme Covert, ſo it is in Caſe of the In- 4d the the 
fant ; For if the Partition be equal at the Time of the Allotment, it ſhall * der y A 
bind him for ever; Becauſe he is compellable by Law to make Parti- the“ Tring 
tion, and he ſhall not have his Age in a Partitione Facienda. Co. has the lefler 


Litt. 171. Part, yet is 
7 not the Par- 


| | tition cid, but voidable by his Entry; For if he take the whole Profits of the unegual Part after his full 
' Aze, the Partition is made 1 


ſor ever. 


Co. Litt. 171. b. 
Lite. 171 b. 


Nor ſhall an unequal Partition in 


Chancery bind an Infant. 
But a Partition made by the King's Writ De Partitione facienda by the Sheriff by the Oath of 12 Men, 


WW 2nd Judgment thereupon given, ſhall bind the Infant, tho his Part be unequal. Co, Litr. 171. b. 


13. If a Writ of Partition be of Lands in Fee and Lands entailed the 


3 Eldeſt ſhall not be compelled to take the whole Eſtate in Tail (and fo the 


younger Siſter ro have the whole Fee Simple, both being of equal Value,) 
tor the Prejudice that might enſue after, but may challenge one Moiety 
of the Lands intailed, and another of the Lands in Fee Simple; and this the 
may do Ex Proviſione Legis. Co. Litr. 113. 


: 14 The Inequality of the Value thall not impeach a Partition made of 
ands 


in Fee Simple, between Coparceners of full Age and unmarried, no 
more than it ſhall do in Caſe of an Exchange. Co. Litt. 170. a. 
15. A Partition of Land intailed between Parceners, it it be equal at 


the Time of the Partition, ſhall bind the Iſſue in Tail lor ever, albeit the 


one does alien her Part. 


Co. Litt. 1) 3. b. 

16. J. S. ſeiſed of Land in Fee has two Daughters, Roſe and Anne 
Baſtard eigne & Mulier puiſne, and dies, and Roſe and Anne enter and 
make Partition; Anne and her Heirs are concluded for ever. Co. Litt. 


170. b. 


4 
* 
% 


(O) Voidable. For what Cauſe, and How. 


l. A Partition in Chancery, ſhe who is within Age ſhall after ſhe 
comes of full Age, (if the has too little) have a #r:it de Partitione 


Scec (R) 


ſaclenda againſt her Sitter, or a Sire Facias upon the Record of the Par- 


> 
4 1 


a 


” 
© 
* 

4 


Party, becauſe it was 
"miſe againſt the Sheriff and his Partial Return, and pray'd a new Writ to done, and 


it or no. D 73. pl. 7. Mich. 6 E. 6. Anon. 


tition in the Chancery againſt her Coparcener, which ſhall be returned 


into the Chancery &c. to thew wheretore new Partition or Extent ſhall 
not be made &c. F. N. B. 62. (H). 

2. Upon a Writ of Partition the Sheriff returned the Partition made by Ibid. in 
twelve lawful Men. One of the Detendants was griev'd with his Pur- Marg fays, 


too little in Value, and would have put in a Sur- 3x; 


make a more equal Partition, and it was well debated it he ſhould have new Writ 
of Partition 
awarded. 


4 Car. in the Caſe of Taylor v. Brockhurſt. 
Nnn 3. If 
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230 Partition. 


If Partition 3. It the Sheriff is not upon the Laud in Perſon, at the execiiting N 
: & lie 


of Lands be %% of Partition, and this be thewn to the Court, they may well eXamir 


— > 


of Meet. it. And in this Cafe they examined the Under Sheriff, who confeſs'd th. 
chiſe, it is he was there, but not the Sheriff himſelf; and thereupon the Writ 5 
not good ſtay d and a new Writ awarded. But atter the Return ot the Sh Py 
within the eived d Hd. i i . erift is 
A Hs. of received an fil'd, it will be too late, and the Party can have no Are 
Partition, ment againſt the Return, nor can he have Error. Cro. E. 9, 10. Mich 
but it ought 24 & 25 Eliz. C. B. Clay's Cate. f 
to be donc 
by the Sherift himſelf 4 Le. 106. pl. 216. Mich. 25 Eliz. C. B. Howen v. Gerrard. See 8 & 9 \y.. 
cap. 31. 8. 4, 5. at (U) pl. 2. ks 
4. Ina Writ of Partition it was found for the Plaintiff, and a jz;; 
awarded to the Sheriff' tv make the Partition, and the Sheriff did X whe 
on allot Part of the Lands in Severalty, and for other Part of the Lan 
the Furors would not aſſiſt him to make the Partition; all which appeared u ; 
the Return of the Sheriff. An Attachment was pray'd againſt the Juro 
and a new Writ to the Sheriff. The Court doubred what to do, and tod 
time to adviſe and fee Precedents. Godb. 265. pl. 365. Hill. 13 Jac, C 
B. Bagnal v. Harvey. = 
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(O. 2) Voidable. Made Good, By what Act. 


So if ſhe 1. FF there are two Coparceners, and the one within Age, who mk 


takes to her +4 ih 1 1 ith] 
_— N Partition which is not equal by 51. in Value, there the within 4 


the Profits of May enter and defeat the Partition, but if fhe at full Age makes Leaſe or ſuc 
tle Lands or like Act in Agreement to the Partition, there the ſhall be bound by it. Br 
Tenements Partition, pl. 23. cites 43 Aſſ. 14. 


which were 
o/lctied unto her, by this ſhe agrees to the Partition at ſuch Age, in which Caſe the Partition ful 


tar d and remain in its Force. Co. Litt. S. 258. But perad venture ſhe may take the Profs / 
the Moiety, leaving the Profits of the other Moiety to her Siſter. Co. Litt. S. 258. 


2. Partition made by Baron and Feme, or an =, may be affirn'd 


Entry when 55 is Sole, or the Infant of full Age ; But contrary where the 
waive it. Br. Partition, pl. 13. cites 21 H. 6. 25. | 


at " * 
— 


(P) Voidable. How a Partition may become ſo. By i 
ter ſubſequent. 


Br. Forme- I. HERE Partition is made between two Siſters, fo that the 
don, pl. 2. has the Land of Fee Simple, and the other the Land tail d, it f 
the 5 who has the Fee Simple Land t aliens in Fee and has Iſſue and dies, her 
y The Tue hall have Formedon of the Moiety of the Land tail'd; but if the who 
may enter in- the Fee Simple Land does not alien it, but he other aliens the Land tus 
to the Lands aud has Iſſue and dies, her Iſſue thall have the Formeden of t Jy 14 


— 1 tho' there be another Coheir to the Gift alive, and recover the Wbhak, 


occupy them but if the other aliens the Fee Simple after, then her Hue ſhall have Fe 
in Purparty don of the Moiety ; per Newton; Contra, as long as the Fee Simple Lad 
with her not alien'd ; For then ſhe is ſeiſed of her Portion. Quzre, where n 


2 200 one has recovered, if the other cannot enter with her who recovered 0 
—_ Cauſes, Formedon. Br. Partition, pl. 2. cites 20 H. 6. 14. 

one is, for that the Iſſue can have no Remedy for the Land ſold by the Mother, becauſe the Lan 
to her in Fee Simple, and inaſmuch as ſhe is one of the Heirs in Tail, and has no Recompence for r 
which belongs to her of the Lands in Tail, it is Reaſon that ſhe have her Portion of the Lad, _ 
and namely when ſuch Partition does not make any Niſcontinuance. Co. Litt. S. 269.—* de 


Contrary is holden. M. 10 H 6, viz. that the Heir cannot enter upon the Parcener who has the oy | 


ut. 
— 


Partition. 231 
er but is put to a Formedon. Ibid. ——* Ld. Coke fays, this is no Part of Littleton, and is con- 
trary to Law, as appears by Littleton himſelf; and that beſides, the Caſe intended is not truly vouched ; 
For it ĩs not * ow: 6 but in 20 H. 6. {14] and yet there it is but the Opinion of Newton obiter by 
ay. O. Lt 173. 4. 

. prima facie is good. But yet the Eldeſt Coparcener has, by the Partition, and the 
Matter ſubſequent, barred herſelf of the Right in the Fee Simple Lands, inſomuch as when the 
Youngeſt Siſter alien'd the Fee. Simple Lands and dies, and her Iſſue enters into half the Lands intail'd, 
yet h not the Eldeſt enter into half of the Lands in Fee Simple upon the Aliene» , For by the Altenation 
the Privity of the State 7s deſtroy 8s. 00. Litt. 172. b. 173. CD : Jo if the J ouneeſt Daughter had 
„ade a Gift in Tail; For the Reverſion expectant upon an Eſtate Tail is of no Account in Law, be- 
W ufc it may be cut off by the Tenant in Tail. But otherwiſe it is of an Eſtate for Life or Years. 
= Co, Lite. 172. If in this Caſe the Youngeſt Daughter alien Part of the Land in Fee Simple and 
dies, ſo as full Recompence for the Land intailed deſcends not to her Iſſue, ſhe 11ay <vaive the taking of 
any Projcts thereof, and enter into the Lands intailed ; For the Iſſue in Tail ſhall never be barr'd with- 
out a full Recompence, tho' there be a Warranty in Deed or in Law deſcended. Co. Litr. 173 


| S. P. For ſo long as the Partition continues in Force, ſhe is only inheritable to the whole Land in 
Tail Co. Litt. 173. 


8 


5 F 
= 
. 4 
I 

© 


4 
1 
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1. IN Avowry it was agreed, that where two Parceners make Partition, 
| where the third is extra Patriam, reſerving Rent to the one for Equa— 
i of Partition, and alter the third returns within Age, and re-enters, 
tte firſt Partition is determined; contrary without Entry ; tor then the 
Rent remains quouſque &c. Br. Partition, pl. 14. cites 24 E. 3. 27. 
= 2. Where two Manors are exchanged in Fee, the one tor the other, or 
put in Partition, and one has the Morety of his Manor in Tail, and the o- 

BS ther Moiety in Fee, and hasIſſue and dies, and the Iſſue enters into the Whole, 
We the Partition is defeated in all; per Litt. and other Juſtices. Br. Partition, 
pl. 31. cites 13 E. 4. 3. 

= 3.4. leaves two Daughters, and two Acres, in one of which he has 4 good S. P. 4 Rep. 
Tul, in the other à bad one; one takes the one, the other the other, and 3 * 
iter an Eſtate ot Freehold is evicted from the Parcener that had the Acre = —_— 
WE with the bad Title, either as to the Whole or Part of her Purparry ; the 13 E 4. 3. 
may enter and avoid the Partition as to the Whole. Hawk. Co. Litt. 258. and 42 Atl. 
7 | E(174). 22. and ſays, 


.. that the O- 
pinion of Cavendiſh there, viz. that tho' an Eſtate for Life, or in Tail, he evicted againſt one Copar- 


erer, yet that the Partition ſhall remain in Force, is not Law, as was reſolved by the Court in the Caſe 
Where viz, The Earl of Pembroke's Caſe. But if ſhe alien her Part in Fee before the Land is reco- 


ed, ſhe cannot enter into the other Acre; For an Alienation in Fee die the Privity, but a Leale 
Wor Life or Years or Gift in Tail does not. Hawk. Co. Litt. 258. (174). 


S 


4. And tho in the Caſe above, the Reverſion expect ant on State in Tail, So when the 
ade by the Parcener, which had the Fee, be of fo ſmall Conſideration OY 7 8 
Law, that it ſhall not be eſteemed a Recompence ſufficient to bar the aug tlie 


4 e f b and the Part 
Entry of the Iſſue into the Lands in Tail allotted to the other Parcener ; of the one is 


in this Caſe a Reverſion on a State Tail, inaſmuch as it continues evicted, ſhe 
J be Privity of the Coparcenary, ſhall give the Parcener or her Iſſue all * 
He Privileges incident thereto. Hawk. Co. Litt. 258. (174). = 


Coparcenary 


. with her o- 
ther Coparcener; and ſo it is in Cafe of an Exchange. Co. Litt. 173 b. 1-4 


, If the whole Eftate in Part of the Purparty be evicted, that ſhall a- 
Did the Partition in the Whole, be it of a Manor that is intire, or of 
| 10 ot Ground or the like that be ſeveral; For the Partition in that 
pics tor thisPurpoſe both a Warranty and a Condition in Law, and 

r of them is intire and gives an Entry in this Caſe into the Whole. 
©. . it was reſolv'd both in the Caſe of Exchange and of Partition. 
4 9. LIT, 173. b. 174. 


6. It 


222 Partition. 


Br. Error, 21. 0 6. It any V. ſtute of Freehold be evicted from the Coparcener in all Or 
2 It 42 part of her Purparty, it ſhall be avoided in the Whole. As it A. be 6 


828 ' ed in Fee of one Acre of Land in Poſſeſſion, and of the Reverſion of 2. 


Contra Arg. other Expectant upon an Eſtate tor Lite, and he diſſeiſes the Leſſee for Lit 
and nothing who makes continual Claim, and A. dies ſeiſed ot both Acres, and has ij; 
ſaid againſt ; 1 Parriti ' de 1 h is all - 
206 5... Daughters; Partition is made ſo as the one Acre is allotted to the 
ſee ſup, pl and the other Acre to the other; the Leſſee enters, the Partition is avoid. 
; —Yelv. 8. ed tor the Whole, and fo it was refolv'd. Co. Litt. 174. 


Mich. 44 & 
45 Eliz. B R. Buſtard v. Bolter. 


Cites 42 Aſſ. 22. Spencer's Caſe. 


But when 7. There is a Diverſity between the Warranty and Condition which th 
the vouches La creates upon the Partition. Where one Coparcener takes Benet df 


F Iv" , 2 1 1 4 
feeder the Condition in Law, ſhe deteats the Partition in the Whole. Co, Lin 


ty in Law 174. 


for Part, 
the Partition ſhall not be defeated in the Whole, but ſhe ſhall recover Recompence for that Part. 0 


Litt. 174. 


_ — — 


See (O) (R) Veit of Partition. Proceedings therein. 


1. IN Partition to be made between 2 Parceners of 2 Manors, th 

Sheriff' may by Writ affign one Manor to one, and the other to this 
ther, per Litt. Juſtice; nevertheleſs it ſeems that this 7s intended ulm 
they are 5 an equal Value ; and the ſame of 2 Acres. Br. Partition, pl. 3 
cites 12 E. 4. 2. 

See (U) 2. It bales the Return and Filing of the Writ, it appears, that the 
Sheriff” was not on the Land in Perſon, as he is to be, the Writ will not i 
received. Cro. E. 9. Mich. 24 & 25 Eliz. C. B. Clay's Caſe. 

3. The Proceſs in Partition is Smmmons, Attachment, and Diſtreſs, ui 
the Proceſs are returnable from 15 Days to 15 Days; It the Writ be brougt 
againſt two or more, ſeveral Eſſogus will lie, but zo View, aud the Sheri 
upon Diſtreſs is compellible ro return the Value of the Land trom the Tel 
ot the Original until the Return thereof; It rhe Writ be againſt wr 
more Defendants, and only one appears, the Plaintiff cannot declare agim 
him, until the reſt of the Detendants appear. In this Action there at 
two Judgments, the firſt is, that Partition ſhall be made, and it the Pl 
4 ie after the firſt Judgment, and before the ſecond Fudgment, the Vn 

all not abate, but his Heir all have a Scire Facias againſt the Din 
dants, to ſhew Cauſe why Partition ſhould not be made; And the Den 
of one of the Defendants abates the Writ; And note, the Plaintiff m 


have a general Writ but a ſpecial Count; And if the Defendant confeſſes p 


and pleads Quod non tener inſimul & pro indiviſo for the Refidue, ® 


Plaintiff may have Judgment upon the Conteſſion, and a Writ to ni 


Partition upon the Confeſſion before the Trial, and afterwards try tht! 

ſue tor the Reſidue, or elſe he may reſpite his Judgment upon the Coup 
fion till che Iſſue be try d, but this is dangerous; For if the Plaintiffbe\*#E 
ſeit at theAfiſe, then the whole Writ will abare, and ifthe Sheriff ret!" 
Tenant ſummoned when in Truth he was not, an Action of Deceit lies nit, *B 
an Action upon the Caſe, and the Plaintiff ſhall not recover the Land! 


Default, and you ſhall never have a Writ of Partition againſt one, 2 


he cannot have one againſt the other. Brownl. 156, 157. Anon. | 
4. S. and B. were Tenants in Common of a Leaſe for Tears, and B. brow 


a Partition upon the 32 H. 8. cap. 32. and the Writ was general as 10 


Regiſter, with a Secundum formam Statuti, which made it to be 4 
tition upon his Caſe within the Statute, as the Statute limits and app 
But it had not been good if that Clauſe had been omitted. And it 


ruled in one Maurice s Caſe. Noy. 71. Stringborow v. Beedloe. is j 
$- 3 


* — i. th tt tt dit 4 - — 
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5. 8& g Will. 3. cap. 31. H. 1. Enacts, that after Proce/s of Poe or Attach- 
went returned upon a Writ of Partition, Affidavit being made of due Notice 
wen of the Writ to the Tenant to the Action, and a Copy thereof lelt with 
the Occupler or Tenant, or if they cannot be found, to the Waite, Son, or 
Daughter (being of the Age of 21 Tears) of the Tenant, or to the Tenant in 
Poſſeſfron, (unleſs the Tenant in Peſſaſſun be Demandant in the Attion) at 
kaft 40 Days betore the Return of the Pone or Attachment ; if the Tenants 
to ſuch Writ, or any of them, or the true Tenant to the Lands, \hall not 
within 15 Days after Return of ſuch Pone or Attachment cauſe an Appear- 
ance to be entred, the Demanaant having entred his Declaration, the Court 
may proceed to examine the Demandant's Title and Quantity of his Purpart, 
and ſball for ſo much give Judgment by Detault, and award a Writ to make 
Partition, whereby ſuch Purpart may be ſet out ſeverally ; which being ex- 
euted after eight Day's Notice given to the Occupier or 70 enants, and re— 
turned, and final Fudgment entred, the ſame ſhall conclude all Perſons, alt h- 
all Perſons concerned are not named in the Proceedings, nor the Title of the 
Tenants truly ſet forth. Fs 
$. 2. Provided, that if ſuch Tenant or Perſon concerned fhall within one 
Year after the firſt Judgment entred, or in Caſe of Infancy, Coverture, Nou 
ſane Memoriæ, or Abſence out of the Kingdom, within one Tear after their 
Return, or the Determination of ſuch Inability, apply to the Court by Mo- 
tion, and thew a good and probable Matter in bar of ſuch Partition, or that 
the Demandant hath not Title to ſo much as he hath recovered, the Court may 
ſuſpend or or ſet aſide ſuch Judgment, and admit the Ti enant to appear and 
plead ; and if the Court upon hearing thereof ſhall adjudge for the firft De- 
nan lant, the firſt Fudgment fhall ſtand confirmed againſt all Perſous, ex- 
cept ſuch other Perſons as jhall be abſent or diſabled; and the Perſon ſo ap- 
pealing ſhall be awarded to pay Colts ; or if within ſuch time aforeſaid the 
© Tenants or Perſons concerned, admitting the Demandants Title and Purparts, 
8 ſhall ſtew to the Court any Inequality in the Partition, the Court may award 
a new Partition, to be made in Preſence of all Parties, if they will appear, 
a which ſecond Partition returned and filed ſball be good againſt all Perſons, ex- 
accept as before. 
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nent BREE F. z. NoPlea in Abatement ſhall be received in any Suit for Partition, nor 

Tet 8 ſoall the ſame be abated by the Death of any Tenant. Made perpe- 

wu 1 WEE 5.6. This Act ſball continue ſeven Tears, tual by 3 & 

pai BW 4 Ann, cap. 

e 1 B 18. 

Pu — | : Ty, 

WL 

ith 1 \ . 1 

12 8) Writ of Partition. Betærcen what Perſons, and for 

Fu and againſt whom ; And ho. 

15 £ 

4% 6 . IF one CO makes a Leaſe for Years, yet a Writ of Partition But if one or 
| lies. Co. Litt. 167. both make a 


Wri 5 . g 3 Leaſe forLife, 
rit of Partition does not lie between them, becauſe Non inſimul & pro indiviſo tenent; they don't 


on = Frechold together, and the W rit of Partition muſt be againſt the 'Tenant df the Freehold. Co. 
in. 167. 


2. It lies againſt Tenaxt by the Curteſy; becauſe though he be a Stran- And yet he 
to the Blood, yer he continues the Eſtate of Coparcenary, as the other <#n0t e 
F-P4rcener did, and ſhall be jointly impleaded. Co. Litt 174. b. 175. 3 


the Common 


Law; never- 
cleſ; now he a Au Statutes of 31 H. 8. 1. & 32 H. 8. 32. ut patet. Br. Partition, pl. 41. cites 3 
3-——But ſuc rit lies not againſt his Grantee. 3 Le. 121. Arg. 


If two Coparceners be 


and one aliens in Fee, they are 'Tenants i 
| | ; i in 
enmon, and ſeveral W 0 


rits of Præcipe muſt be brought againſt them; 
Ooo and 
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and yer the Parcener ſhall have a Writ of Partition againſt the Aliens, 
the Common Law, which is a far ſtronger Cafe than the Caſe pur of 1. 
| nant by the Curteſy. Co. Litt. 175. * 
but nw 7e- 4. Neither the Tenant by the Curteſj, nor (much leſs) the Aliene; of x 


it by tl — h 
art % Coparcener, thall have a VV rit de Partione facienda at the Common Lay 
have a Writ For Littleton ſays here, that ſuch a Writ lies only for Parceners. G 


of Partition Litt. 175. 

upon the Sta- 

tute 32 H. 8. cap. 32. [which ſee at pl. 12] for albeit he is neither oma nor Tenant in ( 
mon; For that a Præcipe lies againſt the Parcener and Tenant by the Curteſy, yet he is in e jual Mir” 
S. P Br Partition, pl. 41. 8 


chief as another Tenant for Life. Co. Litt. 17 5. a. b. 


5. But it may be brought by a Parcener againſt Strangers. Co, Lin 

175. 

6. If three Coparceners be, and the KIdeft purchaſes the Part if in 
Youngeſt, the Eldeſt having one Part by Deſcent, and the other by pu- 
chaſe, thall have a Writ of Partiti n at the Common Law againit ti, 
other middle Siſter ; & 1ic de ſimilibus. Co. Litt. 175. | 

F. N. B. 61. 7. And ſo it is in a far ſtronger Caſe; If there are three Coparcener, 

(S) S.P. ard and the eldeſt take Husband, and the Husband purchaſe the Part c th 

ſee the I Youngefl, the Husband for his Part is a Stranger and no Parcener, and 

3 yet he and his Wife ſhall have a Writ of Partition azain/t the midi. SI 

pl. 55. S. P. ter at the Common Law, becauſe he is ſeiſed of one Part in the Right d 


cites the Re- his Wite who 1s a Parcener, Co. Litr. 175. 


giſter. - n 
See pl. 11, 8, Since Littleton wrote, by the * Statutes one Fointenant or Tenant in Cu. 


ang So may have a Writ of Partition againſt the other; and therefore at this Dy 
y the Cuſtem W : . hogs : 45 
the Alience of one Parcener may have a Writ ot Partition againſt the orhe 


of ſome Cities E 
or Boroughs, Parcener, becauſe they are Tenants in Common, Co. Litt. 175. 


one Fointen- 
— Tenant in Common may compel his Companion by Writ of Partition grounded upon the Cuſter 


to make Partition. Co Litt. 187. 


9. A Writ of Partition lies between Parceners by the Cuſtom as berween 
Females; but it is convenient in the Declaration to make Mention of the 
Cuſtom. Co. Litt. S. 265. 

10. If a Man has two Daughters, and gives with the eldeſt in Frank 
marriage part of his Land, and dies ſeiſed of à greater remaining Part, 1 
Writ of Partition does not lie, becauſe non tenent inſimul & pro indivifo 
Co. Litr. 176. b. 

11. 31H. 8.cap. 1. S. 1. Foraſmuch as by the Common Law of this 
Realm, divers of the King's Subjects, being ſciſed of Manors, Lands, Tent 
ments, and Hereditaments, as Foint Tenants, or as Tenants in Comin, 
with other of any Eft ate of Inheritance, in their cwn Rights, or in the Rijh 
of their Wives, by Purchaſe, Deſcent, or otherwiſe, and every of them ſo it 
ing Foint-Tenants, or Tenants in Common, have like Right, Title, Interih, 
and Poſſeſſion in the ſame Manors c. for their Parts and Portions fein) 
or in Common undividedly toget her with other. (a) And none of them ty th 
Law does, or may know their ſeveral Parts or Portions in the ſame, or thi 
that is his or theirs, by it ſelf undivided, and cannot by the Laws of th 
Realm otherwiſe occupy or take the Profits of the ſame, or make any Severaitt, 
Divifjon, or Fartition thereof, without other of their mutual Aſſents and Col 
ſents. (3) by reaſon whereof divers and many of them, being ſo jointly and ui. 
dividedly ſeiſed of the ſaid Manors c. oftentimes of their perverſe, covet0ls 
and malicious Minds and Wills, againſt all Right, Fuſtice, Equity, and 

ood Conſcience, by Strength and Power, not only cut and fallen dow! all it 
Woods and Trees growing upon the ſame, but alſo have extirped, ſul" erteh 
and pulled down and I f all the Houſes, Edifices, and Buildings, Mi 
dows, Paſtures, Commons, and the whole Commodities of the ſame, and t 
taken and converted them to their own Uſes and Behoofs, to the oben WI 


, 
7 
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and Diſheriſon, and againſt the Minds and Wills of other, holding the ſame 
Manors Ec. jointly, or in Common with them, and they have been always 
t out aſſured Remedy for the ſame. 

F 2. Be i therefore enacted, That all Joint-Tenants, or Tenants in 
Common, tot now be, or hereafter ſhall be of any Eſtate or ſtates of In- 
herirance, iu their own Rights, or in the Right of their Wives of any Ma- 
nirs 9c. wiahin this argon England, Wales, or the Marches of the ſame, 
aud may be co-acted and compelled, by Virtue of this preſent Act, to make 
Partition between them of all ſuch Manors c. as they now hold, or hereafter 

all hold a, Foint-Tenants, or Tenants in Common, by Writ, De participa- 
tione facienda, in that Caſe to be deviſed in the King our ſovereign Lord's 
Curt of Chancery, in like Manner and Form as Coparceners by the Common 
Laus of this Realm have been and are compelled to do, and the ſame Writ to 
le — br at the Common Law. | 

12. 32 H. 8, cap. 32. Enacts, that all Joint Tenants and Tenants in Com- 
mon, and every of them, which now hold, or hereafter ſhall hold, jointly or in 
Common, for Term of Life, Near or Years, or Foint Tenants or Tenants in 
Common, where one of them have, or ſhall have Eftate or Eſtates for Term of 
Life or Years, with the other that have or ſhall have Eftate or Eftates of In- 
keritance or Freehold in any Maiors, Land, Tenements or Hereditaments, ſhall 
and may be compellable from henceforth by Writ of Partition to be purſued out 
of the King's Court of Chancery upon his or their Caſs or Caſes, to make Se- 
wrance and Partition of all ſuch Manors Cc. which they hold jointly or in 
Common, for Term of Life or Lives, Tear or Years, or where one or ſome of 
them hold Foinly or in Common, for Term of Life or Years with other, or that 
have an Eftate or Eflates of Inheritance or Freehold. 

Provided always, and be it enacted, That no ſuch Partition or Severance 
hereafter to be made by Force of this Af, be, nor Foy be prejudicial or 


which be Parties unto the ſaid Partition, their Executors or Aſſigus. 
13. Three Sons, viz. A. B. and C. were Heirs in Gavelkind ; C. And. 30. pl. 
alien d his Purparty to another in Fee: The Alience and B. join'd in a 72. 8. C. 
* . . 5p for upon the 
Writ of Partition againſt A. and the Writ was Contra formam Statuti de Natter the 
Anno, 31 H. 8. which gives Writ of Partition between Jointenants &c. one Son was 
This Writ Was abated ; for here the ſecond Son is not a Jointenant, and not Jointe- 
ſo cannot join in this Writ with the Alienee, Bendl. 42. pl. 76. Mich. 2 Mat, mor 


& 3 Ph. & M. Ballard v. Ballard. Tenant in 


Common 
with the 
other; and ſays that the like Caſe was adjudged between * Wootton and Temple v. Cooke, who was 
Coparcener with Wootton. And ſays that it ſeems the Alienee may have Partition againſt the Coparceners, 
and the Coparceners againſt the Alienee. But it muſt be by Writ. Ten 211. pl. 46.———D. 128, pl. 58, 
S. C. of Ballard v. Ballard accordingly ; for they are intitled to ſeveral Writs, viz the one to the Writ 
of Coparcenary at Common Law, and the other by the Statute ; but rhey cannot join. ——* Bendl. 
j2. pl. 210. Mich. 7 & S Eliz. cites S. C. accordingly; and that the two Coparceners may have a 
Writ of Partition at the Common Law againſt the . but not upon the ſaid Statute. 80 
where one Coparcener brought Writ againſt the other, and the Alienee upon the Statute, the Writ abatcd, 
becauſe ſhe might have had a Writ at Common Law. D. 243. pl. 55. 7 & 8 Eliz. Anon. 


14. Leaſe was made to A. and M. his Fe, and to B. and R. whom the 
ſaid B. was to marry, and to C. and K. bis Feme for Years. A. died, and 
M. ſurvived ; B. married E. and after the ſaid M granted Oc. her Intereſt 
rhe ſaid B. and after the ſaid C. and K. his Feme brought Writ of Parti- 
un againſt the ſaid B. and E. his Feme, and thereby claimed Partition of 
ite fourth Part, according to the Statute ; and the Writ awarded good. 
Note, that the Baron and Feme for two of the four Parts are Jointenants, 
and tor other Part the Baron is Tenant in Common with the Plainrifts ; 
lo this Writ is not between Jointenants only, nor between Tenants in 
Common only &c. And. 42. pl. 107. Rider v. Williamſon, 

1. Thirteen Men join'd in a Purchaſe of a Manor, the Conveyance wwas 
74 Meiety to one of them in Fee, and the other Moiety to the other Twelve 
in Fee; the Twelve made a Feoffmment to . F. of twelve ſeveral Tenements, and 
ac, and J. F. made twelve ſeveral Feoffiments to thoſe Twelve; now the 
thirteenth 


hurtfnl to any Perſon or Perſons, their Heirs or Succeſſors, other than ſuch 
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thirteenth Man, who had the other — brought one Writ of Panne 
a74inſt them all, pretending that they held Inſimul & pro indiviſo; 25d 
by the Opinion of the whole Court it would not lie, but he onght to hne 
brought ſeveral Writs. Brownl. 157. Anon. 

16. Writ of Partition ies only againſt Tenant of the Freehold , for tis 
real Action, and the Statute gives a temporal Partition again Tenam /, 
Life, and atter there ought to be another againſt Remainderman, Liu R 
300. Mich. 5 Car. B. R. Cole v. Aylott and Stevens. 


0 
12 — 
ann 


(T) Writ. At what Time Writ lies. After Abatement of 
a former Writ &c. 


8 7 HERE Part of the Partition 7s recovered againſt the one of the 
Parceners, new Partition ſhall be made. Br. Partition, pl. 22. 
cites 42 Aſſ. 22. 

2. Two Fointenants for Tears ; one ſuffer'd a Stranger to occupy his Miiety 
with him; the other brought a Writ ot Partition againſt his Companion 
and the Stranger, ſuppoſing that his Companion had granted a Molety gf 
his Part to the Stranger; the Stranger ſhew'd that he was but Tenant x 
Will to the Companion, and ſo the Writ abated. Reſolved that he might 
have another Writ by Journey's Accounts againſt his Companion, the 
Poſſeſſion of the Stranger being good Colour for bringing the W rit of Par. 
tition, and he could not take Notice what Eſtate the Stranger had & 
Cro. J. 218. Hill. 6 Jac. B. R. Beedle v. Clerke. 

Butſee(Y) 3. The Court will not allow tuo Writs of Partition to be brought, viz, 
pl. 9: a ſecond by the Defendant againſt the Plaintiff, where there is one pending 
in Court by the Plaintiff againſt the Defendant, becauſe the Defendant 
may "2 the ſame Remedy on the firſt Writ as he can on the ſecond. G. Hit, 
ol C. B. 209. 


L 


See (0 (U.) Judgment. Of the ſeveral Judgments, and in what 


Caſes Error lies, and when. 


=_ Ge” mm aff 9% aw a.c —_—_—_— ——— BREE. 


1. | YArtition made between Parties after an erroneous Fudgment 1s 0 
Bar nor Eftoppel in Writ of Error brought to reverſe it; quod no- 

ta. Br. Partition, pl. 12. cites 19 H. 6. 25. 
8D z. 2. When Judgment ſhall be given upon this Writ, the Judgment 
5. = * * ſhall be thus. That the Partition ſhall be made between the Parties, aul 
docs ah that the * Sheriff in his proper Perſon ſhall go to the Lands and 'Tenements 
High-Sheriff &c. and that he by the Oath of@welve lawtul Men of his Bailiwick &. 
by Reaſon of ſhall make Partition between the Parties, and that one Part of the Lands 


1 2 l and Tenements h! be a/figned to the Plaintiff, or to one of the Plaintiths 
ther Hin- and another Part to another Parcener &c. not making Mention in the 
drance, can- Jndgment of the eldeſt Siſter more than of the youngeſt. Co. Liu 
not conve- . 248. 
niently be | i 
reſent at the Execution of any Judgment in Partition, the Under-Sheriff, in Preſence of two Juſtices f 
3 may proceed to Execution by Inquiſition; and the Higb- Sheriff thereupon ſhall male the ſam! Ne- 
turn as if be cvere perſonally preſent ; and the Tenants of the Lands ſhall be Tenants for ſuch Parts ſet out ſt 
verally to the reſpective Owners, under the ſame Rents and Reſervations ; and the Owners of the ſeveral Pu- 
parts ſhall make good unto their reſpective Tenants the ſaid Parts ſeverally, as they were bound to db bt" 
Partition made | 
$5. The Sheriffs, their Under-Sheriffs and Deputies, and in Caſe of Diſability in the High-Sherlf 
all Juſtices of Peace, jhall give due Attendance to the executing ſuch Writ of Partition, (unleſs ads, 
au 


— — — 4 —_— 
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Cauſe be ſporon to the Court upon Oath) or otheraviſe be liable to pay unto the Demandant ſuch Cofts and Da- 
mages as hall be awarded by the Court, not exceeding 5 l. for which the Demandant may bring bis Aion in 
' bis Majeſty's Court at We Fart ; and in Caſe the Demandant doth not agree to pay wnto the Sheriff 


an e-Sberiff Juſtices and Jurors, ſuch Fees as the Jball demand, the Court ſball award what each Per- 


fin ſpall recerve, having Reſpect to the Diſtance of the Place from their Habitatians, for which they may 
ſexerally bring their Atthons. 

g. This Ad ſhall continue ſeven Years Ec. 

This Act is made perpetual by 3 & 4 Ann. cap. 18. 


Note, the fri Fudgment in a Writ of Partition ig, Ouod partitio fiat 

Fe. parte prædictas de Tenementis prædictis cum ele Co. 

itt. 167. b. 

, There be two Judgments in a Writ of Partition; of the former is 2 Bulft. 114. 
ſpoke to above: And when Partition is made by the Oath of twelve Men, . t Jac. 
1nd Aſſignment and Allotment thereof, and fo returned by the Sheriff, Barret 
then the latter Fudgment is, Ideo con/ideratum eft quod Partitio prædicta Cro. E. 65. 
frma & fabilis in perpetuuwn teneatur; and this is the principal Judg- Mich. 40 & 


itt. | 41 Eliz. BR. 
ment, Co. Litt. 168. a. 1 


11 Rep. 38. Mich. 12 Jac. in Metcalf's Caſe. ——Sty. 290. Trin. 1651. Spittle- 


y v. Warwick. 
\ houſe v. Farnery. S. P. 


5. If Partition be made by the Sheriff, rho' the Writ be not returned, yet 
tis good enough, and none of the Parties ſhall except againit it. Per Dyer. 
Owen 31. Paſch. 6 Eliz. Anon. A Writ ot Error lies on the firſt 
adgment before Return of the Writ. Brownl. 159. Cocks v. Combſtoc ks. 
6. A Writ of Partition was brought, and Judgment quod Partitio fat; C. L. 168. a. 


and before it was executed in the Country by the Sheriff, Error was -1 2 "np" 
brought; and it was ſaid by the Court, That it does not lie upon ſuch {pq 636. | 


7 


judgment before the Partition be made and returned by the Sheriff. And Mich. 41 & 
Judgment was given quod Partitio ſtabilis remaneat ; for *tis not like to 42 Eliz.B.R. 
other real Actions, where Error lies before the Habere fac. Heiſinam be re- & gay 


» . i — 643 S. C. 
tun d; for that is a final Judgment, and no other to be given. Alſo there 2 1 


needs no Return ot an Habere far. Seiſinam; tor the Party that recovers Court held 
may execute his Judgment by his Entry, as Dyer 67. a. Noy 71. that wntil the 
Counteſs of Warwick v. Lord Berkley. | ſecond Judg- 


ment oven 
N Partitio ſtabilis fiat, the Record is not full, nor the Judgment perje#, and therefore the Record ſhould 
dot be rempv'd Award _ Partitio fiat is only an Award of the Court, and Interlocutory only, 
ard not Definitive ; and till the laſt Judgment the Parties have Day by the Roll, which proves that the 
principal Plea remains undetermined. 11 Rep. 40. a. in Metcalf s Caſe, and cites the Caſe of Lady 
Warwick v. Lord Berkley 2 Roll. R. 85. Mich. 12 Jac. B. R. in the Caſe of Wood v. Med- 
calfe, it was ſaid by Coke Ch. J. there was not any Reſolution, but that it ſeem'd in ſuch Caſe that 


ad Haughton doubted of it. 


A. brings Partition; and thereby demands the foufth Paft &c. 
li the Jury find that they hold pro indiviſo, but that A. ought to have onl y 
a fifth Part &c. A. ſhall not have that which is due to him; [ viz. the 
Kh Parr, which he has a Right to] for then the Judgment will be variant 
rom the Demand. Noy 107. Becker v. Bromley. 
8. Several Judgments are to be given, as the Caſe is, upon the ſeveral 
Natures ; for the Judgment upon the firſt Statute of 31 H. 8. of Inheritances 
w Sit firma Partitio in perpetuum; but upon the Statute of 32 H. 8. tis 
not ſo for judgment given upon that Statute ſhall not bind him in the 
everſion; for there is a Proviſo in the Statute in the End of it, That 
Partition made by Force ot that Statute ſhal) not be prejudicial or hurtful 
any Perſons other 8 who be Parties to the ſaid Partition, their Exe- 
ors or Aſſigns. Per Gawdy J. Godb. 86. pl. 97. Mich. 28 & 29 Eliz. 
R. Stranſam v. Colbutn. | 
15 On a Writ of Error to reverſe a Judgment in a Writ of Partition, S. C. Sid. 
Errors aſſigned were, 1. For that the Executory Judgment was, uod 360. Where 


ei fa. inſtead ot, ſit or fiat. 2. The Precept thereon to the She- |, 1? 2 


quod per Sacramentum proborum Hominum ix Comitatu &c. — was reverſed. 
Ppp 5 aid 


before the ſecond Judgment no Writ of Error lay: Quod fuit conceſſum per Doderidge ; but Croke 
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2 Keb 412. ſaid de Cemitotu. 3. There was no Continuance for the Tenant by id 
—— 13 Dies, when the Partition was to be made. 4. No Mention was irs 
Ibid. 580. e View of Frankpledge mentioned in the Writ as not Appurtenant to the 
ſays, The Manors, bur diſtinct and ſo cum pertinentiis does not ſupply it. 5. The 
Parties a- the Sheriff returned unam Medietatem eorundem (viz. the Premiſſes) to be 
wo ar delivered to the Plaintiff, viz. ſuch Manors per Parcella Medietatis 7 
ant ot an ry” . ug 
Idem Dies, and other Manors to the Peſendant, and then again a/teram Medictatoy 1 
and other Ex- the Plaintiff, and ſo he had two Moieties. 6. The Sheriff delivered 
ceptions un guartem Partem of &c. and did not ſay per metas & Bundas. 7. The She. 
anſwerable kiff divided the Rents without ſbeing which viz. Copy or Free, or 
thatthe Judg- <a > 7 ＋ . 3 U 
ment de re- Leaſes tor Lite, Years, or at Will. 8. The Return did not conclude th 
verſed; and thoſe ere all the Lands comprehended in the Writ, as it is in Co. Ent. 412 
ſo it was. a, pl. 2. 9. The Demand was of 400 Acres of Word, and no mention t 
in the Partition, but only of a Park una cum Omnibus Arboribus eidem 
pertinent. which was not the Wood here. 10. Diverſe Things were 4. 
{ivered in the Partition aot demanded or mentioned in the Writ, and 
which Writ of Partition lies, viz. Paiture for ſix Beaſts, Shopas &c, 1; 
The Delivery is of 3 Acres of Meadow lying in &c. excepting duobis Roti 
and no Diſpoſal of theſe two Rods before or after. Laſtly, The Writ was 
that the Sheriff ſhould go to the Advowſen ,which could not be, it being Ji 
corporeal, Et Adjornatur. Raym. 172. Mich. 20 Car. 2. B. R. Danby; 


Palmes. 


Partition. 
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(W) jury. What the jury muſt do where the Lands to 


be divided were not certainly known. 


I. One Tenant in Common of a Manor purchaſes in a Freehold which 

Was ſo intermixt with the Demeſnes, that it could not be diſtic- 
guithed by the Jury. A ought to inform the Jury of the Bounds, butit 
no one informs the Fury, and they do as well as they can, and make Parti 
tion according to the beſt ot their Judgment, they do their Duty; Fa 
they are compellable to make Partition at their Peril, D. 265. b. Mick, 
9 & 10 Eliz. Temple v. Cook and Wotton. 


(X) Sheriff. What he muſt do af ter Partition made. 


It muſt be ſo x, F the Partition which the Sheriff has made, he ſhall give Mn 
return d. For to the Fuftices under his Seal, and the Seals of every of the 12 & 


the Words of ; 
the Judicial Co. Litt. S. 249. 


t of Par- | 
3 commands the Sheriff to make Partition are 4ſwmptis tecum 12 &c. (ſo as there muſt be! 


Partiti inde &c* Scire Facias Juſticiariis &c. Sub ſigillo tuo & ſigillis eorum per quorum Saran 
_ „ Alan feceris &C. A this is the Reason u herctore {8 this Caſe the Partition wh 
they make upon Oath ought to be returned under their Seals; and the Reaſon for that is for the nan 
8 of the Partition by the 12, and that the Sheriff ſhould not return what Partition he wu 
Co. E 


tt. 168. b. 169. 


2. If Partition be made by the Sheriff, altho' the Writ be not raum 
it is good enough, and none of the Parties ſhall except againſt it: ft 
Dyer. Ow. 31. and fo he faid was the better Opinion in the Cale 0 Cub 
pepper v. Naval. 


(Y) Pleadi 


Partition. 


239 


(Y) Phadings, and what ſhall be recovered. Sce (R) 


; F one Coparcener leaſes her Part to another for Years, yet ſhe ſhall In a Partic* 
; I have a Writ of Partition againſt her Siſter during the Term of 1 
Years. F. N. B. 62. (G) cites 22 E. 3. 54. (17) * 


. ed that the 
Plaintiff had leaſed to him his Purparty for five Years, and that ſaving to him bis ſaid Term, be is ready 6 


make Partition, and always has ſo been, and his Proteſt was entered on the Roll, Skipw. to have Da- 

es, replied, that he had not been always ready, Et non Allocatur ; For altho' he counts ad Dam- 
num, yet no Damages ſhall be recovered, and therefore a Partition was awarded with the ſaving of the 
Term; and per Candiſh, the like Law is in a Nuper obiit, Account, Perambulatione facienda. Bur 
per Strange and Martin, the Plaintift ſhall recover Damages. F. N. B. 62.(G) in the Notes there (a) 


2. Where the Avowry is for Rent reſerved upon Equality of Partition up- 
on Partition made between rwo Parceners, it is a good Plea that they were 
three Parceners, and the third at the Time of the Partition was out of the 
Country, and came back within Age, and re-enter d, and the other ſaid, that 
the third after releaſed her Eſtate abſque hoc, that ſhe enter d; Priſi, and 
others e contra. Br. Avowry, pl. 68. cites 24 E. 3. 51. 58. 

z. Entry in Nature of Afſiſe; Per Danby, if the Tenant ſys that F. 
NM. was ſeiſed, and leaſe to him for Life, and died ſeiſed of the Rever/ton, 
and of other Lands, and has Iſſue to Daughters, and that they made Par- 
tition, ſo that the Rever/zon was allotted to the one in Allowance ot the other 
Lands allotted to the other, this 1s good pleading without ſhewing what 
the other Lands are. Br. Partition, pl. 3. cites 28 H. 6. 2.. and Buok of 
Entries, 

4 Partitione facienda, and counted that they held the Carve of Land in 
Common by Deſcent of Inheritance, and thewed how &c. Boct ſaid, their 
Common Anceſtor in his Life infeoffed A. whoſe Eſtate he has, abſque hoc, 4 
that he held in Common with the Plaintiff by Deſcent of Inheritance, prout 1 
&c. And a good Plea per Cur. by which the Plaintiff ſaid, that they held 
the ſaid Land in Common by Deſcent of Inheritance ut ſupra ; and this was + 
held a good Iſſue, but he would have ſaid, that they held in Common in | 
the Manner &c. And Priſot ſaid, that he ſhall lay that he held in Com- 
mon by Deſcent ; quod Nota. Br. Partition, pl. 15. cites 39 H. 6. 19. lf 

5. In | 
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Partition the Defendant ſaid, that he was ſole ſeiſed, abſque hoc, that | 
he held pro Indiviſo, and a good Plea ; per Brian Ch. |. For he has tra- if 
verſed the Point, and the Suppoſal of the Writ ; but contrary per Vavi- 4 
ſor, and the Reporter; For the Entry and Seiſin of the one Parcener is 
the Entry and Seiſin of the other. Br. Partition, pl. 26. cites 4 H. 7. 9. 0 

6. In Writ of Partition of ſeveral Manors, the Defendants appeared, 1 
and confeſſed the Action, and Fudgment thereupon, quod Partitio fiat, and | 
Writ awarded to the Sheriff to make Partition, pending which Writ un- | of 
ſerved, inaſmuch as the Return of the Partition was vitious, another Writ 1 
was awarded, and before Execution one Fg the Defendants brought a new . 
Writ againſt the Plaintiſf and the other Defendant of one of the ſaid Ma- | 
nrg, who pleaded all this Matter in Bar. The Reporter makes a Queſ- 
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, tion, if the Plea was good, or that they ſhould have pleaded it by Way | ö 4 | 
— of Efoppel, to ſay that they contradicted the Partition made, where it ap- 1 
ou pears by the firſt Record that they were always ready when they con- 


þ 

1 
leſſed the Action; Or whether they ſhould plead all the Matter aforeſaid, 9 #1 
and conclude if Pendente ditto breve priore de Partitione facienda nondum Wn: 
rite execut. to this Writ the Plaintiff may be anſwered? And he cites Paſch. WW 
22 E. 3. That Quare Impedit was brought by A. againſt B. And B. brought Its ! 
a Quare Impedit againit A. of one and the ſame Church returnable ar one 
and the ſame Day; and the Court would not ſuffer both to ſtand, but 
made one to be diſcontinued. D. 92. b. pl. 21, 22. Mich: 1 Mar: Welt v. 
Moyle & al. 


7. In 
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240 
7. In Writ againſt two, one appeared, and granted the Partition. ... 
the other made Default. Dier aid that Writ _ Partition ſhall ire 
the Sheritt, but Ceſſabit Executio till the other comes; For Partition 0 
Writ cannot but be againſt all; Contra of Partition by Agreement. Dal 
28. pl. 12. 2 Eliz. Anon. | 
ſr was ob $8, The Writ upon the Statute 31 H. 8. was General, That they did gag 


jected, that 
the Declara- 
tion ſuppoſed 
a Joint Holtd- 
ing in Fee, 
whereas the 
Verdict 
found that 
Defendant 
held in Tail, 
and that ſo 
the Eſtate 
was miſtak- 
en; And the 
Court held 
this to be ill; 
For tho' the 
one needed 
not to take 


Iaſimul & Fro indiviſo Manerium de D. & Terras & Viſum Franci Plegii, 
D. and that the Defendant denied Partition, Contra Formam Statuti 10 
The Detendant pleaded Quod aon tenuit inſimul prout Sc. The Jury ſound 
that the Plaintiff held one Moiety in Fee, and that the Defendant ua 
Tenant in Tail, Remainder to his right Heirs of the other Moiety. It oa 
objected, that this Writ was not good, but it thould have been a Wit 
ſpecially founded according to the Caſe ; For ſo the Stature appoints, and 
that it be tram'd by the Clerks ot the Chancery; and of that pinion Was 
Anderſon; but all the other Juſtices held the Writ good; For the $:;. 
ture preſcribes no Form, but leaves it to the Clerks, who deviſed it upon 
this Statute generally, adding only the Words (Contra Formam Statuti) 
which 1hews it grounded on the Statute, And the uſual Practice hah 
been ſince the Statute to allow ſuch Writs between Jointenants and Te. 
nants in Common of an Inheritance; But a Writ founded wpon 32 H. 
between Fointenants and Tenants in Common of a particular Eſtate ought t 


Netics of the be Hpecial, — their particular Eſtates; and ruled that the \Vrit 
of — yer _s good, Cro. E. 759. Paſch. 42 Eliz. C. B. Moor and Broyn y, 
when he now. 


will take up- 
on him the Knowledge of it, and miſtakes it, he fails, and his Writ ſhall abate. But the Parties com. 


pounded. Ibid. So where the one Eſtate was in Fee, and the other Eſtate was for Life, a Gere. 
ral Writ againſt the Defendant as Jointenant was held good by Reaſon of the Precedents, without 
framing i t ſpecially upon the Statute 32 H. 8. Cro. E. 742, 7443. Hill. 42 Eliz. C. B. Tayler v. Sayer 
nd 2 Lutw. 108. Hill. 1 & * 2 Hicks v. UWitſhell, ſuch General Writ was held good, 
being brought by Tenant in Fee of the one Moiety, againſt "Tenant for Life of the other Moiety. — 
In a Writ of Partition between Tenants in Common Title need not be ſbecen; and ſo was the Opinion of the 
whole Court, and ſaid, they would not reverſe 275 — contrary to ſo many Precedents. Cro, E. 
64, 65. Mich. 29 & 30 Eliz. B. R. Yates & al. v. Windnam. 3 Le. 231. S. C. 


S. P. Brownl. g. It is no Plea that the Defendant had brought a Writ of Partition g 
156, Anon. the ſame Land. Brownl. 158. Mill v. Glemham. —See (T) pl. 3. Contr, 
10. Writ was of two Parts, without ſaying in three Parts to be divided 


If _ are 

but 3 Parte, The Opinion of the Court was, that it was good. 2 Brownl®27 5. Mich, 
| : #275. Mic 

demanded, 7 Jac. C. B. Baily v. Clare. 

there it is 


ithout ſaying in three Parts to be divided ; For when Parts are demanded it is intended all the 


* 
* one, and that only one remains. Ibid. cites 17 E. 3 44. 19 E. 3. Brief 244: 17 Afl. And the 
. ate, 


Regiſter fol. 16. 12 AM. And ſays, it was adjudged in B. R. in one Jordan's C That Demand 
of two Parts, where there are but three Parts, is good. And alſo cites 39 H. 6. Salford v. Furl 


ſton in Formedon, which demanded two Parts where there were but three, and ſo of three Parts when 
are but four, and that it was good without ſaying (in three or four Parts to be divided) 2 Brow 


_ ghere 4 
275. in Caſe of Bayly v. Clare. 


11. No Damages ſhall be recovered in a Writ of Partition, nor an l. 
quiry for them, and yer the Writ and the Count is Ad Damnum, per Cu 
Noy. 68. Counteſs oft Warwick v. Ld Berkley. 

12. In a Writ of Partition betwixt Tenants in common by dhe 
Statute of 31 H. 8. cap. 1. the Tenant ow Ancient Demeſne, al 
adjudg'd a good Plea, Raym. 249. Hill. 30 and 31 Car. 2. C. 
Pont v. Pont. 


TY: Partition. 241 
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(Z) Equity. Decreed in Equity, and How. 8 wy . ts | 
h g Lo Hh Hai e Aa er 

f HERE the Tenant of the King held Land of the King, and 4 4505 154 e 92 
f had an Advowſon, and had three Daughters and died, the Par- FLV of oc > ig 
tition may well be made in Chancery during the Poſſeſſion of the King; and Se dat 
there Partition was made ſo, that one alone had the Advowſon in Allowance 
if other Lands; and after the Parceners made Partition ſo that each ſhould 
reſent by Turn; and becauſe it was without Licence of the King, therefore 
it was void againſt the King. And Per R. Thorp, if the Partition in 
Chancery is not equal, the who is L hall have Scire Facias to bring 
in again all the Coparceners into Chancery, and there to make Partition 
De novo, and not other wiſe. Br. Partition, 7 Io. cites 21 E. 3. 31. 

2. Partition made in Chancery, rendring Rent, is good, and may be 
ent into C. B. and Execution may be made thereof there by Scire Facias, ff 
and well. Br. Juriſdiction, pl. 114. cites 29 Al. 23 & 37 H. 6. ac- i 


cordingly. 
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3. An unequal Partition relieved in Equity. Toth 220. cites Mich. 8. P. tvia. i 
Long v. Miller. 221, Cites 32 1 

** a | Ik ti. K. 1 
Fol. 404. Nourſe v. Ludlow. "i AM 


The Court would not grant a Partition, the Matter being but nine | 
Pounds, Toth. 221. Mich. 14 Car. Babb v. Dudeney. | 
. Partition was decreed, notwithſtanding Feme Coverts and *Infants, and - Hob. 179 8 
ſome Incambrances were in this Cate concerned. Chan. Rep. 235. 14 Car. Points v. | 1 
2. Martyn v. Perryman. Gibbons. 1 
6. A. Seiſed of three Fourt hs of a Farm, and B. ſeiſed of the other Fourth, j 
lets her Parts to the Detendant tor Lite, or Years determinable on Lives, | 
and he took the Profits of all; a Diviſion is decreed ro be made by Com- Wi 
mithoners during the Defendant's Term and Titles. 3 Ch. R. 29. Mich, ww 
21 Car, 2. Pyne v. Matthew. 1 
7. A Partition between Tenants in common of a Great Waſt was de- 
creed, tho many Reaſons tending to great Inconveniencies, viz. Want of 1184 
Palture,, Shade &c. 2 Chan. Caſes 237. Mich. 29 Car. 2. Manaton 1 


; 

h 

a 
v. Squire. Ws 
I 1 

g 
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8. Bill lies for Partition, and this is grounded on the Statute, which 1 
makes one Tenant in common accountable to another; ſo that now N 
ince the Statute, they are become as it were Truſtees for one another. 1 
Arg. Vern. 421. In Caſe of Earl of Kildare v. Sir Maurice Euſtace. | 1 
9. Two Thirds of an Efate, conſiſting of a great Houſe, Park, and Farms 1 
loo J. a Year belong d to A. and one Third to B. who inſiſted to le | 
have a third Part of the Houſe and Park. Bur Ld. Ch. Parker held, that 
tho B. muſt have a third Part in Value of the Eſtate, yet there was no 
Colour of Reaſon that any Part of the Eſtate ſhould be leſſened in Value, 1 
in order to his having a third Part of it, but if B. ſhould have one Third 1 
ot the Houſe and Park, it would much leſſen the Value of both; and 1 
recommended 1t that the Seat and Park be allowed to A. ſhe having two (18708 
Thirds, and that a liberal Allowance our of the reſt of the Eſtate be made l 
0 B. in Lieu of his Share of the Houſe and Park. Wms's Rep. 446. 1 
Irin. 1118. Earl of Clarendon and Bligh v. Hornby. = 
lo. A. deviſed Lands to Truſtees and their Heirs, viz. as to one Moiety to B. . 
n Infant in Tail, and the other Moiety to C. (of Age. ) But whether au Eſtate l 
Lal, or for Life only, was doubted by Reaſon of the Wording the Limitation. 1 
brought a Bill for a Partition; and that the Truſtees convey the legal 1 
late of the ſeparate Moiety to be allotted to him, to him and the Heirs Wil. 
. his Body, there being no Doubt of his being inticled to an Eſtate 149 
wy Lord C. King decreed a Partition, and directed a Commiſſion to 119 
ot ſeveral Moieties to B. and C. to hold according to their ſeveral | ! x 
| 
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24.2 Partners. 
"Eſtates under cheWill, and to be reſpectively quieted in rhe Poſſeſſon; bo. 


becauſe B. cannot join in conveying the Moiety to C. becauſe of Infancy 
and ſo there cannot be mutual Conveyances, the Cons eyances of the 
Truſtees were reſpited until B. ſhould be 21, or the Court give further 


Order. 2 Wms's Rep. 518. Hill. 1728. Ld. Brook v. Lord and Lady 
Herttord. | 


For more of Partition in general, 7 Parceners, and othe; 
proper Titles. 


5 | 


m. 
nn. 


' Partners. 


(A) How liable to Creditors. 


1. JF there are two Partners and one breaks, you ſhall not charge . 
other with the Whole, becauſe tis Ex Maleficio ; But if there are 
two Partners, and one of them dies, the Survivor ſhall be charged te: 
the Whole. Per Twiſden J. Mod. 45. Hill. 21 and 22 Car 2. Anon. 
2. Two entred into Articles of Copartnerſhi Each brought in 1099] 
Stock. T here was to be no Benefit of Sfrvivortip, Neither was to become 
indebted without the other, nor either to take out of the Stock withou: 
the other. One became indebred without Conſent 7 his Partner, and mad: 
his Wife Executrix and dy'd. The Wife confeſſed Judgment tor the Debt 
The other ſues for Account and Relief againſt the Creditor and the Wiz 
They confeſs the Articles, and obtaining the Judgment. Lord Chancel's: 
granted an Inſunction againſt the judgment, auſe the Debt related no: 


[ro the Partnerſhip, ſaying, If this be ſutfered, no Trade could bein fuck 
C Chan. C 


ale. 2 ales. Trin. 32 Car. 2. 38. Anon. 
On a Jeint 3. Joint Debts are to be paid out of the joint Stock firſt, and if ther 


Commiſſion of be an verplus, then that ought to be N to pay particular Debts di 


Bankruptcy . * 
againſt two each Partner: But it there be not enoug 


to pay all the joint Det, 


Traders and if either of the Partners ſhall pay more than a Moiety ot the join: 
Separate Debts, then ſuch Partner is to come in before the Commiſſioners of Ban. 
Creditors are %, and be admitted as a Creditor for what he thall fo pay over ar! 


2 above his Moiety. 2 Chan. Rep. 226. 34 Car. 2. E. Craven & al. 


to come in, 
but the joint Knight & al. 
Effects are 


to be apply d firſt to pay the Partnerſhip Debts, and then the ſeparate Debts ; and the ſepars: 
Effects to pay firſt the ſeparate Creditors, and afterwards the Partnerſhip Creditors. Per Coup: 
C. 2 Vern. -06. Mich. 1715. Crowder's Caſe. —Wrms's Rep. 326. 8 P. per Lord Cowper. —>:! 


2 Wms's Rep. 5-0. by Lord C. King. Mich. 1728. Ex parte Cook. 


A Quereis 2. Two Partners in Trade put in each an equal Stock, and agree! & 


added, How Covenant, that the Stock ſhould pay the Debts of the Stock, and neither 


the ſepurate fyeir ſeparate Debts ſhoald charge the Stock, but only his own Eſtate, © 


Creditors 
could have 


that Kitect, They borh became Bankrupts, and a Commitiion agu 


* 
) 
, 
* 


1 


other Title them both; one of them owed ſeparately more than the other. The Quelt!! 


than thoſe was between the ſeparate Credicors ot each Bankrupr, and rhe Credits 


under hom on Account ot the joint Stock; For theſe would exclude rhe ep 


of clam? Creditors from charging the joint Stock, but that it ſhould faris!y 5 
Stock Debts. But the Ld. North was of a contrary Opinion; For“ 


" , . : . nh 
Covenant ot the Partners cannot bind any ot their Creditors ; but 0 
685 


themſelves. 2 Chan. Caſes 139. Paſch. 35 Car. 2. 27. Apr. 1055 
Ld. Craven v. Widdows. 


0 
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» 
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F A. td. 


Partners. 243 


5. A. B. and C. were Copartners of Goods of great Value. B. being The Re- 
debred to J. S. a Fieri Facias was ſu'd againſt B. and thereupon all theſe 13 
Cards were ſeiſed. It was held by Holt Ch J. That tho? A. B. and C. had point , 


e 5 Point was 
aint and undivided Intereſts, yet only the Share or Part of B. and no retolved in 


more could be ſeiſed upon the Execution againſt B's Goods. Show. 173, Court the 
114. Mich. 2 W. & M. Bachurſt v. Clinkard. 282 


[ in his Argument, in the Caſe of Etkins v. Ueſterne, and not denied by any of the Judges. And 
ys, That he ſaw 1.4 Ch J. Pollexfen's Opinion under his Hand upon this Occaſion, that on an Exc- 
cution againſt one Partner's Goods, only his Share or Part is liable. 


6. If there are two Partners, and Execution is ſued againſt one, the Comb. 217. 
Sheriff muſt ſeiſe all the Goods and fell an undivided Moiety, and the eee 

A . . - deore 
Vendee will be Tenant in Common with the other Partner. 1 Salk. 392. of the Joint 
Mich. 5 W. & M. B. R. Heydon v. Heydon. Traders be- 


come Hau 
ut, his or their Proportions only are aſſignable by the Commiſſioners, to be held in Common with the 
kett who were not Bankrupts. At Niſi Prius Coram Holt Ch. J. 12 Mod. 446. Paſch. 13 W. 3. Anon. 


Where there are ſeveral Partners, and a Man goes upon the Credit of 
, the Act of one is Evidence againſt the Reſt, unleſs they thew a D:/- 
gumer. Coram, Holt Ch. J. at N1ti Prius. 1 Salk. 292. ... v. Layficld. 

8. A. and B. are Partners.—A. borrows Money and gives his Note ſub- This Caſe 
{cribed for ſelf and Comp. There was no Proof that the Money was brought _ l "og 
into Stock, but the Money was pud in the Shop. Per Cur. the Note of one che late 
Partner (the Money being paid in the Shop) binds both, and tho' at Law of the Rolls, 
the Note ſtands good only againſt the Executor of the ſurviving Partner was heard on 
who was A. who received the Money and fign'd the Note, yet it is pro- + ry . 
per in Equity to follow the Eſtate ot B. tor Satisfaction; and decreed ac- „ eee 
cordingly. 2 Vern. 292. Trin. 1693. Lane v Williams. notice Is 

raken Of an 
mention to have been made of the Circumſtance of the Money's being raid in the Shop, and yet — 
the Court declared they took 1t that both Partners were bound. See 2 Vern. 277. S. C. 
Acceptance of a Bill by one Partner binds both if it concerns the Joint Trade. 1 Salk. 126. Hill. $ W. 
z. B. R. Pinkney v. Hall, — And an Action lies againſt the other. Arg. Sti. 370. Paſch. 1653. Anon, 


9. A. and B. are Partners Dry-Salters.— A. embezzles the Foint Stock, * Aſſignee 
centratts private Debts, and becomes Bankrupt. Commiſſioners aſſign the BEG _ 
Gocds in Partnerthip. Bill by B. for an Account, and to have the Goods 1 Bank. 
ſold tor the moſt Profit. It was inſiſted that thereout Debrs in Partnerſhip rupt might. 
mould be firſt paid, and that then Satisſaction ſhould be made our of A's 2 Show. 103. 
Share for what he had embezzled, and that the * Aſſignees could be in no morn * 
better Condition than the Bankrupr himſelf; And the Court ſcem'd to be 

of that Opinion. 2 Vern. 293. Trin. 1693. Richardſon v. Good win. 

10. If there be ſeveral joint Partners, and J. S. has Dealing generally But if in 
with one of them in Matters concerning their Foiut Trade, whereby Debt is that Caſe one 
due to him, ir ſhall charge them jointly, and rhe Survivors of them, Ar 2 — 
Niſi Prius Coram, Holt Ch. J. 12 Mod. 446. Paſch. 13 W. 3. Anon. / tem upon 
cunt, he muſt make lis eren ert ſtecially, in which Caſe the Debt will be only his and ny afoul 


* 


ard hall not ſurvive. At Niſi Prius Coram Holt Ch. J. 12 Mod 446. Anon. 


11. A. and B. Goldſmiths and Partners were bound to J. 5. in a Bond 
fir Payment of 10007. and Intereſt in 1693. Afterwards in the ſame Year 
they diſſolved the Partnerſlip, when A. by Money and Bond fecured to B. 
his Share of rhe Stock, and took on himſelf the Paternſhip Debrs. Pub- 
lick Notice was given to Creditors of the Font Stock to recerve their Money, 
wr to leok on A. only as their Papmaſter. B. died. J. S. in 1708. called in 
his Money trom A. but continued the Money on A's ſubſcribing the Bond at 
% per Cent. A. was ſolvent till 1711, and till then J. S. might have had 
his Money when he pleaſed; but then A. became Bankrupt Ld. C. Parker 
held, that the Executor of B. was {till liable; that the Notice was Res 
inter alios Acta, and could not bind J. S. and that changing the eee 
d 


rr _— 


Partners. 


did not alter the Security; For ſtill it was the Bond of both, bur B's 


Executor could not be liable ro more than 51 per Cent. tor the Arreatz 
of Intereſt; and J S. was decreed his Debr and Coſts, Wms's Rep gg, 
Mich. 1120. Heath v. Percival. 

12. Three Perſons enter'd into Partnerſhip in the Trade of Sugar-boilins 
and agreed that no Sugars ſhall bs borght without the Conſent of the Majority, 
one ot them after makes a Proteſt that he would no longer be concerned in 
the Partnerſhip with them. The two other Perſons after make a Contr; 
for Sugars, the Seller having Netice that the Third had diſclaimed the Pare. 
nerſhip; he ſhall not be charged. MS. Tab. 14 June, 172 f. Minnitt v.Whirney 

13. If a Joint Commiſſion ot Bankruptcy iſſues out againſt 2 Joint 
Traders, it was queſtioned, if ſeparare Creditors may come in under it 
And that they may it was argued, That if there are 2 Joint Traders, and 
one becomes Bankrupt one Day, and the other the next Day, and a Join, Con. 
miſſion is taken out, diſlerent Relations muſt be had under the Joint Com. 
miſſion with Regard to the different Times ot the Bankruptcy, and the 
Diſtribution under it muſt be the ſame as it ſeparate Commiſſions had been 
taken out. For in both Cafes the Joint Fund is primarily apply'd u 
the Joint Debts, and the ſeparate Fund to the ſeparate Debrs, and then 
in an Average to the Joint Debts & Vice Verſa. So are the Orders of th: 
Court of Chancery in the following Inſtances. A. and B. were Partners, 
bur the Partnerſhip being diſſolved, and A. ſetting up for himſelf became 
Bankrupr, and a Commithon iſſu'd againit him, and then B. tailed and ; 
Commiſſion iſſu'd againſt him, the Joint Creditors were admitted to prov, 
their Joint Debts ander the ſeparate Commiſſions, and cited 22 ]anuary 
1728. the Caſe of Stephens v. Brown and Adlamb, and chat 23 
April 1729. it was ordered, that the Joint Eitate ſhould go to the joy: 
Creditors, and the remaining Part of the Joint Eſtate, which reſpeEuyely 
belonged to each, ſhould go to their ſeparate Creditors upon a Fornt Commil. 
on FR out againſt the then Deſendants, and cited Dorlep v. Deviain aid 
Þeyham, and that 2 Geo 2. in C. B. Two being Joint Obligors, ad 
alter Bankrupts, ſeparate Commiſſions were taken our againſt them, and 
the ſeparate Coinmithoners refuſing to let in the Obligee, he brought an 
Action againſt one of the Obligors, but the Detendant having got a C 
tificate under the ſeparate Commiſſion was diſcharged, Mathews v. 4 
land; Which proves that Joint Credirors may come in under ſepara 
Commiſſions, and by the fame Reaſon ſeparate Creditors may come in 
under a Joint Commiſſion, and the Law being ſo, every A/ig nee may recover 
by ſetting forth the ſpecial Matter; and beſides, it the uc of the her 
Part will nct join, he may be ſummoned and ſevered. And the Cour: 
thought the lait Caſe cited came fully to the Point of the principal Cafe, 
and therefore inclin'd to give judgment accordingly. Sed ad jornatur 
Gibb. 282. Grace v. Hey ham. 


— — — 


(B) Deſputes betæveen the Partners and their Debtors. 


5 NE Joint Factor may with the expreſs Conſent of his Companion 
account without him by the Law of Merchants; For Factors ue 
often diſperſed ſo as they cannot be both preſent at their Accompts; ad- 
mitted 13 Eliz. in Scacc. 2 Le. 76. in Caſe of Goore & al. v. Dawbeney. 
2. The Sale y one Partner is the Sale by both, and theretore d 
one ſells the Goods or merchandizech with them, yet Action mult b 
brought in both their Names, and in ſuch Caſe the Detendanr ſhall not be 
received to wage his Law, that the other Partner did not ſell the Goo 
to him as is ſuppoſed in the Declaration. Godb, 244. Hill, 11 Jac. C. h. 
Lambert's Caſe, 
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ane may be charged to pay all the Debt as well as both; per Roll Ch. ]. 
* g there are Accounts between 2 Merchants, and one becomes Bank- 
the Court is not to make the other, who perhaps upon ſtating the 
\.counts is tound indebred to the Bankrupt, to pay the Whole that o- 
riginally was intruſted to him, and to put him tor recovery of What the 
Bankrupt owes him, into the ſame Condition with the Reſt of che Cre- 
ditors, * to make him pay that only, Which app ars due to the Bank- 
rupt on the Foot of the Account. Other wiſe it will be for Accounts be- 

them aſter the Lime of the other's becoming Bankrupt, it any ſuch 
were ; per North Ch. J. Mod. 215. Trin. 28 Car. 2. C. B. Anon. 

5. A. and B. were Foint Farmers of the Exciſe ; J. S. laid out Money 
on their Behalf. A. died. ] S. brought an Action againſt B. and counted 
of Money laid out to rhe Uſe of the Detendant. I he Defendant pleaded 
Non-affumpſit. The whole Court were of Opinion, that the Action would 
not lie. For 2 Partners being concerned the Action will not lie againſt 
ane alone. The Plaintiff ought to have fer forth the Death of the other. 
But if Judgment be had againſt one, the Goods in Partnerſhip may be 
taken in Execution. 2 Mod. 219. Mich. 29 Car. 2. C. B. Titlard v. 
Warcup. 

6. 7 there be ſeveral Joint Traders, Payment to one of them is Pavment 
to all. Ar Niſi Prius Coram Holt Ch. J. 12 Mod. 447. Paſch. 13 W. 3. 
Anon 

5. H, if they all, except him to whom the Payment was made, were 
Bankrypts, the Payment is only unavoidable as ro his Proportion. At 
Niſi Prius coram Holt Ch. J. 12 Mod. 447. Anon. 

$. And if there be four Partners, whereof three are Bankrupts, and their 
Shares aſſign'd, and a Payment is made to him that was no Bankrupt, it 
is 2 Payment to all the Aſſignees ; for now they are all Partners. Ar Nil 
Prius coram Holt Ch. J. 12 Mod. 447. Anon. 


(C) One dies. Diſputes between the Executor or Admi- 
niſtrator of the deceaſed, and the Survivor &cc. 


. 94 to one Partner ſueth the Copartner for an Account of 
the Inteſtate's Share, Which this Court accordingly decreed. 
Chan. Rep. 241. 1) Car. 2. Heyne v. Middlemore.—2 Chan. Caſes 129. 
Mich. 34 Car. 2. Anaud v. Honi wood. | 
2. Tho' the Intereſt of e e yet the Executor of the de- The Caſe 
e 


cealed Partner may have an equitable Intereſt by the carrying in Materials 5s, viz. 
* yo A. and B. 


for the Trade, whereupon the ſurviving Partner may be charg'd by Bill in ba 
Equity. Lev. 273. Trin. 21 Car. 2. B. R. Wells v. Wells. e ee 
ing of Bricks 


for J. S. A. died, leaving M. his Executrix ; B. promiſed M. in Conſideration of her promiſing to re- 
linquiſh her Intereſt in the Partnerſhip, that he would pay her ſo much Money as ſhe had been out 
adout the Bricks; M. brought Aſſumpſit againſt B. and had a Verdict; bur it was mov'd in Arreſt of 

ent, that here was no Conſideration, for that M. had no Intereſt in the Partnerſhip, which be- 
ing Joint, muſt ſuryive to J. S. and that ſhe ought to have ſhewn how ſhe relinquiſh'd her Intereſt. 
Bur the Court held it a good Conſideration ; for it might be that there were Cœtenants, that no Survi- 
vorſhip ſhould be, (and after a Verdict the Court will intend that there were) which rho” they < act 
ſever the Foint-inteveſt in Law, yet they give Remedy in Equity, which to debar her ſelf of, is a good Con- 
ſideration, and being laid by Way of reciprocal Promiſe, there needs no Averment of Performance. 
Vent, 40. 41. Trin. 21 Car. 2. B. R. Wells v. Wells, 


- 


3. Surviving Joint-merchant, and the Executer of the deceaſed join'd in 
Jos, and held good, 2 Lev. 228. Trin. 30 Car. 2. B. R. Hall &c. 
Hulfam. 
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4. An Accout ot Partnerihip in Trade thall not be inſpetied after 5 
i, Hal ne, and mult not be carried on after the Death of a Parci;er 
2 


171 
an] 
Cty 
decerts 


the Books of Account were charg'd, 'twas ordered that Detendant be G 
mined on Iuterregatories relating thereto. Hill. 27 Car. 2. Fin. R thy 
4 * 7 : 


5. Surviving Partner trading on his own Account with the Debtors tg), 
Partnertlip, it was ordered that an Attorney be appointed to ſue tf; th 
Debts, unleſs the ſurviving Partner would give Security to anſwer a Molen 
ot the Debrs to the Adminiſtratrix of the deceaſed Partner, Hill, 145; 
Vern. 118. Eitwick v. Coningsby. | x 

6. Two Perſons had mutual Dealings, but beſore their Account 
ſettled one of them dies, and the Survivor brought a Bill again hi, 
Executors to have an Account, and that the Plainritt might diſcount, wh, 
he was to pay, out of What the Executors were to pay him; and ir u 
decreed accordingly, altho' it was objected it might make a Devattayir i 
the Executors. Mich. 1701. Abr. Equ. Caſes 8. Beaumont v. Grover. 

7. It there are two Joint-Traders, and one dies, and the viv ga 
ries 01 the Trade after the Death of the Partner, he ſhall anſwer for the H 
made by this Trade. Per Lord Harcourt. Wms's Rep. 141. Paſch. 1-1; 
in Caſe of Brown v. Litton. | 


(D) One dies. Diſputes between Credztors and the . 


DDO XC. 


The Survi- 1. S$ſumpfit for 100 1. for Goods ſold by the Plaintiff and B. whon 
ion d = | Plaintiff furviv'd ; Detendant pleads in Abatement, that the Plan. 
alen till and B. were Foint=Merchants, and that by the Law Merchant there 


the deceaſed , = : k 
Toint-Mer- is no Survivor between them, and that B. made J. S. Executor, who ad- 
chant join'd miniſtred, and is now alive, and not Party to the Suit; and reſolved u 

in Action, on Demurrer upon Conſideration of Co. Litt. 172, 182. and F. N. B. 172 


and counted (E) that the Bill ſhall abate. 2 Lev. 188. Hill. 28 & 29 Car. 2. B. K 


that upon 

the Law Hall v. Huffam. 
Merchant 
there is no Survivor, and that the Survivor and the deceaſed fold to the Defendant &c. Judgment tor 
the Plaintiff, 2 Lev 228. Trin. 30 Car. 2. B R. Hall v. Huffam.—S. C. Held accordingly. Fre. 
man's Rep. 46$.--——3 Keb. 98 Trin. 29 Car. 2. S. C. reports, that the Court inclined the Action 
ſurvives, and that upon Recovery 7 the Survivor, the Executors of the deceaſed ſhall come in, b. 
cannot join. Hall v. Rougham.—In Trover the Defendant pleaded, that the Plaintiff and A. an 5 
were Joint-Merchants, and were poſſeſſed of the Goods as Merchants, and that by the Law of th: 
Land there is no Survivorſhip between Joint-Merchant, and concluded in Bar. It was argu'd vn 
Demurrer, that the Action was well brought by the Survivor alone, becauſe the Action mn # nere 
ſurvive, tho" the Intereſt does not; otherwiſe there would be a Failure of ſuſtice, becauſe the Exc 
of the deceaſed, and the Survivor cannot join; for their Rights are of ſeveral Natures, and there mu 
be ſeveral Judgments ; Beſides, tis clear this is not a Plea in Bar as it is pleaded here; and of that Of. 
nion was the whole Court, and ſo the principal Point, viz. the Gift of the Action was not adjudged 
Carth. 1-0. 1-1. Hill 2 & 3 W. & M. B. R. Kemp v. Andrews. S. C. argued, and the Cue n 
2 Keb. 798. was cited; And per Cur. This can never be a good Bar; ſo that they did not conſider he. 
ther the Executors muſt or can join; and gave Judgment for the Plainritt. —— 3 1 290. S. C. adjudged 
for the Plaintiff; for this at the molt is only a Plea in Abatement, and Defendant pleaded it in B. — 
But this Point of the Executor and the Survivor's joining or not, was determined Paſch. 10 W. 5 & 
in the Negative, viz. Two Joint-Merchants made B. their Factor; one died leaving an Executor ;! 
was held that the Survivor and Executor cannot join; for the Remedy ſurvives, but not the Duty, 4% 
therefore upon Recovery he mult be ae deer F to the Executor for that. 2 Salk. 444. Marta 


Crump. 


2. If there are two Partners in Trade, and oxe buys Goods for 6th, © 
the other dies, the Survivor may be charged by Iudebitatus Aſſumpfit gere 


Tall“, 


_— 


ally, without taking Notice of the Partnerſhip, or that the other is dead, 
ind he ſurvived. Per Holt Ch. J. Comb. 383. Trin. 8 W. 3. B. R. 

Hyatt v. Hare. | 

z. Tho' there is no * Sarvivorſbip among Merchants, yet if two Fornt- * Winch. 52 


Merchants contract with a Bailitt, the Contract is intire and N and Arg. 
by the Death ot the one ſurvives to the other. Now ſuppoſe a Factor +708 444 
ſhould bring his Action tor his Wages, it muſt be with the Survivor only. 

per Holt Ch. J. Comb. 474. Paſch. 19 W. 3. B. R. Martin v. Crump. 


(E) Inter ſe. 


1. IF there be two Joiui- Merchants, one of them naming himſelf a Mer- 

chant ſhall have an Account againſt the other, naming him a Merchant, 
and ſhall charge him as Receptor denariorum ipſius B. ex quacungue cauſa & 
contract ad communem Utilitatem ipſorum A. & B. provenient. ſicut per Le- 
rem Mercatoriam rationabiliter monſtrare poterit. Molloy 457. cites 10 H. 7. 
16. a. out of Co. Lit. 172. Lib. Intrar. 11. 18. 19. 

2. A. and B. Partners in Trade fated their Account, and A. gave B. a 
Note for the Balance, but à the ſame Time B. promiſed to rettiſy any Error 
or Miſtake in the Account; B. gets Judgment againſt A. on the Note ar 
Law ; Decreed a new Account concerning their Stock and Trade, and Pay- 
ments and Receipts, and each to produce their Books of Account on Oath, 
and what ſhall appear due, to be paid with Intereſt when and where the 
Maſter ſhall appoint. Fin. R. 431. Mich. 31 Car. 2. Chandler v. Dorſet. 

3. Tho' Length of Time is no Bar between Merchant and Merchant, yet 
Dealings having ceas'd many Years between them, and alter Diſputes hav- 
ing acquieſced till the Death of one of them, the Court will nor decree an 
Account with the Survivor, but leave the Plainriit to his Remedy at Law. 
2 Vern. 216. Mich. 1692. Sherman v. Sherman. 

4 Among Merchants it is looked upon as an Allowance of an Account 
current, if the Merchant that receives it does not object againſt it in a 
ſecond or third Poſt ; per Commiſſioner Hutchins. 2 Vern. 276. Mich. 
1692. Sherman v. Sherman. 

5. If any Partner borrows any of the Partnerſhip- Money, his own Share 
ſhall be 8 tor it, and ſhall not be permitted to come into Equity 


and pray an Account without making a Satisfaction for che Debt. Abr. 
Equ. Caſes 9. Trin. 1728. 


For more of Partners in General See Bankrupt, Bills of Exchange. 
and other proper Titles. 
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(A) Parties tn Suits iu Equity. Of the Nece ſſi of 
having proper Partes; and J//Þo ſhall be  Ge- 


meral. 


"( e or Vouc hee are not Parties till they have appeared ang enter 
* pleaded or entered into the Warranty, Br. Reſommons, pl. 1. cite? 
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of ſeveral ou ſhall not proceed againſt one alone, but muſt bring all the Perſons liz. 
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2. Several Cauſes were brought to hearing together, where ſome that were 
Parties to one Bill were not ſo to another, and decreed in one againſt ,,, 
who has no Party to that Suit; Finch C. laid, that on hearing ot them to. 
gether, the Juſtice which was to be done on them all appeared, and you 
mall not ſever them now, 2 Chan. Cafes 234. Trin. 29 Car. 2. Turner 


v. Daws and Mayor. | 
S P inCaſe 3. The Rule in Equity is, where to or more are hable to a Demand, 


2 
A "os le before the Court. 2 Vern. 195. Mich. 1690. in Caſe of Jackſon * 
Hill. 25 Car. Rawlins. 
2. Ireton v. 
Lewis But where a Bill was brought by ſome Proprietors in Behalf of themſelves, and all other P,.. 
prietors except the Defendants, it was held good on Demurrer by Lid Macclesficld without nami; 
them, there being a great Number of them, and ſo no coming at Juſtice, becauſe of continual Abe. 
ments by Death &c. Chan. Prec. 592. Trin. 1722. Anon——See (B.) pl. 66. Brown v. Howard. 


. Where there were ſeveral Zraſtees, and all were dead, and a Bill wi 
brought againſt the Repreſentative of A. the Survivor, it was object 
that the Repreſentatives of the other Truſtees ought to have been belore 
the Court; but the Plaintiff % ing only to have an Account of what came tt 
the proper Hands of A. and of his Receipts and Disburſements only, and uct 
ot any Joint Receipts or J ranſactions by hign with the other Truſtees; 
the Objection was over- ruled. Hill. 9 Ann. Abr. Equ. Caſes 74. Lady 
Selyard v. the Executors ot Harris & al. 

5. A Nominal Perſon only that has no Intereſt is no neceſſary Party; and 
a Suit may go on without him. MSS. Tab. cites 12 March 1520. Butler 
v. Pendergraſs. | 
6. In a Court of Equity it may be neceſſary to make one Perſon a Deſen- 
dant in a Cauſe, becauſe another is intitled to his Aſfiſtance Barn. Ch. Rep 
361. ſays, it was ſaid by Ld Chancellor. Hill. 1740. in the Caſe of Los. 
ther v. Carlton. 
Curſ. Canc. 7. Ordinarily, ſeveral Plaintiffs may not join for different Cauſes ; nor 
8 may ſeveral Detendants be put in one Bill, where the Cauſe and Char: 
es againſt them is altoget her different. P. R. C. 262. 


times, for 4a- 
voiding Mul- 
tiplicity of Suits, and to bring all Parties, who may be affected by the Decree, before the Court, the 
Suit 1s by Parties who have ſeparate 4 * and Intereſts, as Deviſces, Legatees, Creditors, and fuch 
like. P. R. C. 262.— Curl. Gas 460. S. P 


S. P. Curſ. 8. Care ſhould be taken, that whoſoever ſues in his own Right ſhould 
Canc. 461. have no legal Diſability upon him, as Utlawry, Excommunication, an allt 
Enemy &c. For it he has any, it may be pleaded. P. R. C. 262. 
S. P. Curſ 9. But where alien Enemies by Permiſſion come here for Refuge, and live 
Canc. 460. 45 wa y, the Court will greatly diſcountenance a Plea of Alien Enemy 
bid. 


(B) Parties. To Bills in Chancery. / Jo. 


1. Indebted by judgment, dies inteſtate, and leaves a Wite ard: 
Adminiftra A- Son; the Wife takes Adminiſtration, and enters on rhe Lands 
tors as Guardian, and made J. S. her Executor, and dies. J. S. poſſeſſed tit 
Perſonal Eſtate of A. and the Wife, and entered on the Lands as Gui 
dian to the Son. The Son dies. Ihe Heir of the Son pays 200. on ti 
Judgment, and brings his Bill to be repaid. He ſhould make the gan- 
rater de Bonis Non of A. Party. 2 Chan. Caſes 197. Trin. 26 Cat. * 
Breſſenden v. Decreets. 


2. Bil 


— — — — — —᷑· —— —P 


—ů —Vᷣ— _—-- - — — 


— 


; Party. 249 


2. Bill by a Judgment Creditor to diſcover Inteflate's Eftate ; Detendant id. 534. 8 
mrs, tor that the Adminiſtrator is not made a Party, he being the Per- 8 Hill. $0. 
ſon to whom Vetendant ought to pay what (it any Thing) is due, and ry * 0 
that the Plaintlit is not capable to demand or diſcharge the ſame, and man. 
then pleads the Statute of Limitations, The Plea and Demurrer were al- 
lowed. Fin. R. 303. Trin. 29 Car. 2. Rumney v. Mead & al. 

z. A. leaves 100/. Legacy to B.—C. claims this 1001. as 4 Giſt by B. 

0 Ca little before B's Death The Adminiſtrator of B. muſt be made a 
Party as well as the Executor of A. Fin. R. 387. Trin. 30 Car. 2. Wall 
y, Eattmead and Hakes. 

4 A Bill is brought, and a Decree had againſt Feme Adminiſtrator and 
her Baron; the Feme dies. Whether the Plaintiff can proceed againit the 
Baron, without bringing the Admini/trator of the Wife before the Court? 

2 Vern. 195. Mich. 1690. eee v. Rawlins. 

5. A Bill was brought by Creditors of the Husband againſt the Wi- 
dow who had an adequate Jointure to her whole Fortune, but was in 
Conſideration of Part only, and the Remainder was out upon Bond un- 
altered, and it was to ſubject the Remainder to pay Debts ; It was ob- 
jected, that the Adminiſtrator of the Husband was not made a Party; 

Bur the V ile bezng cailed Adminiſtratrix in the Bill, and having by her 
Anſwer conſeſſed ttt ſhe had poſſeſſed the perſonal Eftate and diſpoſed of it, 
and being the Perſon by Law titled to Adminiſtration, though the denied 
by Anſwer that ſne had raken Adminiſtration, the Court over-ruled the 


Objection. Ch. Prec. 63. Mich. 1696. Cleland v. Cleland. OP 


; . . . Attorney -Ce- 
6. Bill by the Heir to avoid a Leaſe made by his Father, who was at era. 


the Time a Lunatic; the Attorney General muſt be made a Party. Fin. aA 
135. Wich. 26 Car. 2. Leigh v. Wood and Leigh. 
7. B. was indebred to A. by Bond, and was out/aw'd before Fudgiment ot 
A's Suit. A. brought his BY in Equity again/t B. and one C. a Truftee of 
an Annuity payable to B. ot 201. a Year devited to B. out of a perional 
Eſtate, to ſubjett this Annuity to A's Debt. Ld. C. Parker directed the 
Plaintiff to get a Grant from the Exchequer Court, and make the Attor— 
ney General a Party, and then come back again hither. W ms's Rep. 445. 
Irin. 1718 Balch v. Waſtall. 
8. A Decree was made in the Time of King Cha. 1. for Payment of 
401. a Year out of particular Lands tormerly Part of the Foreft ot Bluden 
to the Vicar of C. in Wiltſhire, in Lieu of T:ithes. A Bill was brought a- 
gainſt the Land-owners to eſtabliſh a Right to this 40l. a Year. It was 
objetted that theſe Land-owners were Tenants to the Crown, of Lands 
lying within the Bounds of the Foreſt, which formerly paid no Tithes, 
and that the Attorney-General ſhould tor that Reaſon have been made a 
Party. But it was anſwer'd, That it did act appear by the Bill that they 
are Leſſees under the Crown, and the Defendants have not inſiſted upon it 
in their Anſwers, and ſo that is out of the Caſe. And the Court took no 
Notice of the Objection. G. Equ. Rep. 230. Paſch. 12 Geo. in the Ex- 
chequer. Cuthbert v. Weſtwood & al. RANA 
Bankrupt 
9. Bill for Diſcovery of a Bankrupt's Eftate ; Defendant demurr'd, be- <0 
cauſe the Bankrupt was not made a Party; and allow'd. Vern, 32. Hill. 
1688. Sharp v. Gamon. CO! 
X ST Perſons beyend 
10. The Plaintiff being a Reſduary Legatee brought his Bill againſt the Sea. 
Detendant, who was one of the Executors (without his Co-Executor) 19 
have an Account of his own Receipts and Payments, Deſendant inſiſted at 
at the Hearin „that his Co- Executor ought to be made a Party; and 
that tho a Bill might be brought + = one Factor without his Compani- 
8 on 
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on, it he were HH Sea, yer that had been allowed only for Neceſſity 
and that it was otherwiſe inCafe of Executors;PerLd.Chaicellor the Cadie 
hall go on, and it upon the Account any Thing appear difficult, the 
Court will take Care of it, The Reaſon is the fame here, as in the Caſe 
ot Joint Faciors ; and the running out of Proceſs in this Caſe is purely Mg. 
ter of Form, and he doubted whether aForetgner can be ſerved with a Sub. 
pæna in a Foreiga Country. Ch. Prec. 83. Mich. 1698. Cowllad v. Cely. 
11. B. in 1661 made his Will, and amongſt other Legacies d ede ay 
Annuity ot 201. per Ann. 20 C. to be paid Quarterly, and gave other Le. 
gc1es, and then has this Clauſe, All ihe Reſt of my Real and Perſona! Efn 
act beſore bequeathed, (my Devts being paid) 1 give to my Brether D. and 
makes him ſole Executor. D. paid the Annuity feveral Years and made 
his Will, and charged a his Real and Perſonal Eftate with this Hunlic 
and devited all his Real and Perſonal Eſtate in England (Part of which 
was the Eitate ot B. and to his 2 Daughters, who lived in England) were 
Dete::dants ; and all hisReal and Perſonal Ettate in Barbadoes to his ty c. 
ther Daughters that lived in Barbadoes and were no Parties to this Suit. 
Ine 2 Daughters here paid the Armuity ſeveral Years, but then ſtoppd 
Payment, on Pretence that the Words of B's Will did not charge his 
Real Eſtate with this Annuity; or if they did, yet the Perſonal Eflite 
ought to be firſt exhauſted, which did not appear to be. And the Real 
and Perſonal Eſtate in Barbadoes being equally liable by the Will of Þ: 
the Daughters, who have thoſe, ought to be made Parties; for they 
niizghr have made Satisfaction; or however they ought to have been 
betore the Court, that the Detendants might at the ſame Time have 4 
Pecrec againſt them to pay their Proportion; For tho' at Law the Party 
may take his Remedy againſt which he pleaſes; yer in Equity all mut 
be Parties, that Right may be done to all at the ſame Time; on the 
other Side it was ſaid, admit it to be ſo in Cafe it may be eafily done, 
Yer it is zwpradic. ble in this Cafe, and therefore ought not to be requit- 
ed, and ſo neld my Ld. Keeper, and that the Lands were charged by B's 
Will; and it any Satistaction has been made by thoſe in harbadoes, 
it lay on the Deſendant's Part to thew it. Paſch. 1702. Abr. Equ. Cates 


FRALYN 14 Quintine v. Yard. 


Trufe. 12. In Caſe of a Diſcretionary Power lodg'd with the Wite to diſpoſe 
ot a Sum of Money among hrs 3 Children, and the W ite being Step-Y- 
ther to one of them, made an unequal Diſtribution, the Court inclined to 
rclieve ; but it was moved there could be no Decree, becauſe the d= 
Daughters were no Parties; it was anſwered, they may come in before tht 
Maſher. 2 Chan Caſes 230. Paſch. 28 Car. 2. Craker v. Parrot. 
13. Truftee tor 3 Perſons is called to an Account. All the C/ gre Truft 
muit be Parties. Vern. 110. Mich. 1682. Hanne v. Stevens. 
A Ceſy que 14. In a Bill to be relieved touching a Leaſe tor Years, or other per- 
Truſt muſt 8 againſt Executors. Tho' the Executors are bur Excc˙e 1. 
* = 4 _ Truft, yer it 18 not necellary to make the Cefty que Truſts or Refaduary Lt 
Party, tho: gatees Parties. Vern. 261. Mich. 1684. Anon. 


it be not al- 


ways neceſſary to make the Truftee Party, but then the Ceſty que Truſt muſt undertake for the Tru: 
tees conforming to the Decree. Ch Prec. 27 5. Hill. 108. Kirk v Clark & al. In ſome Caſes ( 
Truſtee may ſuè in his own Name; But ordinarily Ceſty que Truſt mult be a Party. P R. C. 263. 

Chan. Prec. 15. City of London brought Debt for Rent againſt their Leſſee of tt , 
156 S.C— Waterworks. The Aſſignees file their Bill, and obtain an Injunction. Ti: 
2 Vern. 421- City file their Croſs Bill againſt the Aſlignees for a Diſcovery. It cane ( 
pl. 384. Cry o 3 | * * P be „ 

of London out by the Detendant's Anſwer to the Croſs Bill, that it was turned in 

v. Richmond Stock-jobbing and divided into Shares ; objected to the Croſs Bill, that ta- ( 
& al. Detendants were only 'T ruttees tor the Shares; beſides a Demand tor Reit 


was only proper at Law, but if they will come into Equity they mul 
make the Ceſty que Truſts Parties; but decreed that the Croſs Cauſe + 


n 


— * 


Party. Th wn: 


— —_ 
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Fell brought, the Plaintiff in it being driven into Equity by the Detend- 

ants, and they might have their Remedy from the Sharers who were their 

Under-tenants. MS. Tab. cites 9 Feb. 1702. Richmond v. Mayor of 

on. 0 

_ A. is Tenant for Life of a Truſt, Remainder to his Sons. A. before 

a Son born, brings a Bill againit the Truſtees, and an Account is decreed 

and taken. The Sons ſhall be bound by this Account. For all Perſons 

were Parties that could then be made Parties. 2 Vern. 527. Mich. 170g. 

Leonard v. Ld. Suſiex. RANA 

CopyboldCafes. 

17. A Bill was brought by a Jointreſs, to ſupply a Strrrender of A Copy= WS 

hold. The Deviſee of the Lands, the Heirs at Law, and the Lord of the 

Manor were made Parties. Fin. R. 388. Trin. 30 Car. 2. Marlow v. Maxie, 

Chaplin & al. IS 
Deviſees. 

18. A. deviſed Lands to B. C. and D. tor 7 Years for Payment of Deuts 

and deviſes the Fee aſterwards to J. S. In a Bill by J. S. to compel Pay- 

ment of the Debts, he muſt make a// the Deviſees Parties. Fin. Rep. 278. 

Hill. 29 Car. 2. Pigg v. Cold well. RIA” 
Fixecuiors. 

19. A. conſtituted B. aud C. his Executors, and if they would not take (ON SS 

upon them the Executorſhip, then he appointed D. and H. Atterwards B. and * 

C retuled ; by this D. and E. are Executors, and B and C. arc not. So eur . 

that in Actions brought tor Debrs of the Teſtator, B. and C. need not join ors, and a 


or be named. Went. Ott. Executor 10, 11. cites 3 H. 6. 10. 6. till is 
brought a- 

gunſt one, and he in his Anſwer confeſſed that Je alone proved the Will and adted in the FxecutorſÞip, and 
that the others never intermedaled therein, it was faid to be good, and that in ſuch Caſe in an Action ar 
Law it would have been ſufficient to have named him only, who prov'd the Will; Much more tn a 
Court of Equity. And Ld. Keeper was of the ſame Opinion, and ſaid, If the other Executors had 
any Demands out of the Eſtate, they might be at Liberty to come in before a Maſter, it they thought 
ft. G. Equ. K. 75. Hill. 8 Anne. * hon. v. Pitman. 


20. Note, by the beſt Opinion in Chancery, upon Subpzna againſt Ex- ＋π Fxecutors 


ecutors the one ſhall not anſwer without the other. Br. Reſponder, pl. tho. oft 96 
I them be ay 


37. cites 8 E. 4. 5. Intant of fee 
| Years old, 
muſt ſue and be ſu'd, 3 Ch. Rep. 92. 1647. Offley v. Jenny and Baker.—— N. Ch. R. 44. S. C.-— 


Smithby v Hinton. A Creditor. catmor fue one Co-Executor alone without joining the other 
9 Mod. 89. Hill. 10 Geo. Scurry v. Morſe. 


21. Two Executors are Plaintiffs, one is excommunicated, the other thall 

te ſevered and the Detendant ſhall anſwer him. Toth. 137. cites Hill. 

39 Eliz. Tomes v. Vaughan. 

22 Executor of a Mortgagee ought to be a Party where the Heir ſucs 2 Ch Cafes 


to have the Money paid or ts forecloſe, the Mortgage. Ch. Caſes 51. Paſch. 29 Paſch. 
| f 32 Car. 2. 
16 Car. 2. Freake v. Hearſey als. Horſey. + for. Wat 


Tanton.— 
Nel Ch. R. 93. S. C. Where the Heir of the Mortgagee forecloſed the Mortgagor rhe Executor 
of the Mortgagee not being Party, upon a Bill by the Executor againſt the Heir of the Mortgagee and 
ortgagor, the Land was decreed to the Executor. Arg. 2 Vern. 67. Trin. 1688, cites it as decreed in 
Caſe of Gobe v. the Earl of Carliſle. 


23. Money after a Decree inroll'd was cerrity'd due to the Executor of 
'te Plaintiff, and upon Exceptions to the Report, becauſe he was no 
Panty it was diſallowed. Bill diſmiſsd unlels Cauſe. 3 Ch. R. 63. 22 
Car, 2. Cullam v. Dove. | 

24. Obligee in a Marriage Settlement in Truſt and the Executors of the 
Otligar mutt be Parties to the Bill, either as Plaintiffs or Defendants. 
Ch. R. 52. ....Car, 2. Bagg v. Foſter. 


25. 3 Sture- 


Tho' an Executor does actually releaſe, yet he muſt be made a Party to the Suit. Vern. R. 31 Hill. 1681. 
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25. 3 HMreties; one pays the Debt, another dies Iuſolvent. In a Bill 
gainit the 3d, the Executors of him that dy'd Infolvent muit be made Par. 
tics. Finch's R. 15. Mich. 25 Car. 2. Hole v. Harriſon. 

26. A. ſeiſed ot Lands in Fee raiſed a Term of 1000 Years to B. tj, 
cxtinguiſiid if A. paid 80 J. per Ann. to B. his Execurors &c, ſor 42 
Years, which being expir'd, and A. being dead, his Heir brought a Bill tor 
a Surrender of the Refidue of the ſaid Term, Detendants demur becauſe the 
Execrutor or Adminiltrator ot A. was not made a Party; but held inſutfci. 
ent. Fin. R. 104. Hill. 25 Car. 2. Bampfield v. Vaughan. 

27. Bill againit Detendanrs as Executors to pay a Legacy of 100, de. 
viſed to Plaintitts by their Father, and to Account for the Surplus of hit 
Fffate ; one ot the Detendantrs demurr d; For that he and one J. D. were 
made Heut durante Minore Ar tate of A. the Plaintitt's Brother, who 4 
tained his fullage and dy d, ſo that the ſaid Executorſhip being determined 
ſome other F xecutor or Adminiſtrator ought to be call'd ro anſwer who 
might poiſibly make our ſome ſuthcient Releaſe or Diſcharge, and de. 
murr'd as to the Account ot the Surplus ; becauſe there are others to u 
Defendants are liable to Account as well as to the Plaintiffs, and they not 
Parties to this Suit, ſo may be put to unneceſſary Trouble and Suit con- 
cerning the fame. Ihe Court ordered Detendants to anſwer as to the 
100/. but allow'd the Demurrer as to the Demand of Account of the 
Surplus, and that Plaintitis might bring a newB1ll as to that. Fin. R.11;, 
Hill 25 Car. 2. Arwood and Davis v. Hawkins. 

p R. C. 262. 28. A Lepatce of a Term ſu'd for it but made not the Executor Party, 

S P.—S.P. and theretore the Bill was not good, tho' the Plaintiff alleged in the 

SING Canc. ill, that the Executor had attented ro the Legacy. Chan. Caſes 25+ 

phe Trin. 28 Car. 2. Moor v. Blagrave. £ 
29. A. gives Bond to B. in Truſt for C. a Feme Covert, A. after Death of 
the Husband pays the Money to the Executor of the Husband. Ordered 
to make the Fxecutor of the Husband a Party. Fin. R. 330. Mich. 29 Car. 
2. Flavel v. Ball. 

30. It a Judgment be had at Law againſt one Obligor, you may fuc 
the Executor ot him alone to diſcover Aſſets &c. becauſe the Bond 1s 
drown'd in the judgment. Quære. 2 Vent. 348. Mich. 31 Car. 2. Anon. 

go if an Exe- 31. Detendant deinurr'd tor want ot proper Parties, one of the Hutu. 
cutor o ue tors not being made a Party, and the He over-ruPd, becaule tn 
"nd of ime; Plaintiff had alleged in his Bill, that he knerv mor who was the of her fuel 
prov'd that je and pray'd that Detendant might diſcover who he was and where le 
had inquires lived. Vern. R. 95. Mich. 1682. Bowyer v. Covert. 


after but 
could not fnd him, this was thought a full Anſwer to the Objection, that ſuch Executor was not made 
Party. ms's Rep. 684. Mich. 1720. in Caſe of Heath v. Percival. 


But the Re- 32. A. deviſed that his Executors ſpould ſell his Land, and made 2 Executom, 
porter adds a gne Executor died, and the other renounced, by Reaſon whereof Adminiftratis 


Cn was granted to F.S. who brought a Bill to compel a Sale; It was objected, 


Caſes in Equ. that there wanted Parties, the Executor not being made Detendan!, 
in Ld.King's For tho he had renounced, yet the Power of Sale continued in bi, 


kt and was altogether collateral to the Executorſhip. But there being cn 
1. ſays, the * Power and no Effate deviſed to the Executors this Objection was over 
— ws rul'd. 2 Wms's Rep. 308, 309. Mich. 1725. Vates v. Compton. 
rought a- 
inſt the Heir at Law, and as to the Executor's not being made Party it was anſwer'd, that the A 
deſcended to the Heir at Law, and he is only a Truſtee to the 575 of the Will ſince the Executor renources, ” 
ſo there was no Occaſion to make him Party; and it was ſo held. 


— 


„ co df co 2 


1 33. Ld. Chancellor doubred, whether a Foreigner can be ſerved wich 

Foreieners. a Subpæna in a Foreign Country. Hutchins ſaid, he remembred that it 
Great Duke of Tuſcancy had laid ſeveral Perſons by the Heels for exec 
ing a Commitjion to examine Witneſſes in his Dominions without hi: 
Leave. Ch. Prec. 83, $4. Mich. 1698. Cowtlad v. Cely. 


2 4. Wben 


Party. 25% 

WR W here the Executor ſues an Account of the Surplus Money being .= 

devited to him the Heir ſhould be Party, or elſe he is not bound. Per Ld 7: 

Coventry. N. Ch. R. 34. Gird v. Tooggod. 3 
35. A. ſeiſed ot Lands in Fee binds himſelf and his Heirs in a Bond, and 

deviſes His Lands to F. S. in Fee. It the Obligee brings a Bill upon the 

Statute 3 & 4 W. & M. 14. to ſubject the Deviſee to the Payment of 

Debts, he muſt make the Heir ot the Deviſor a Party; otherwiſe it there 

be no Heir. And perhaps it may be otherwiſe too, it the Bill had charg'd 

that the Plaintiff had made Inquiry, and could find or d:/cover no Heir. 

Wms's Rep. 99. 100. per Lord C. Cowper. Mich. 1107. Gawler v. Wade, AL”) 


Joeint-Cove- 
nantors, Fac 


36. If Obligors are bound jointly and ſeverally, and one dies, the Execu- ,,,; &c.—— 
tor of the deceaſed Obligor may be ſued in Equity for the Debt, without Vide (A). 
making the ſurviving Obligor a Party. Per Lord King; tor were it + 3. and in 
otherwiſe, what was intended to ſtrengthen the Security would weaken it. ape Fon 
2Wms's Rep. 313. Mich. 1725. Collins v. Griffith. 3 „ 
37. Twas admitted that it there are three Foiut- Factors, and a Man ha.. 
a Demand againſt them jointly, a Bill againſt any one of them tor the whole 
Duty ſhall be good, and that there are divers Precedents ot it. Sed quære it 
it be not only where the Factors are beyond Sea. Vern. 140. Hill. 1682. 
in Caſe of Barker v. Wild & al. AH 
ortenavts. 
38. Two Jointenants for Liſe muſt both be Parties Plaintiffs in a Bil 
or the Bill muſt ſhe w that one is dead. Fin. R. 82. Hill. 25 Car. 2. 
Weſton v. Keighly. 
39. Foint-Leſſees of Water-ſprings near the City of London brought a 
Bill, and ſuggeſted the Third to be dead, who was living, and held not 
well ; and it being for an Account, it was held per Cur. that bringing him 
betore the Maſter would not be ſufficient. Wms's Rep. 428. Patch. 1718. 
Stafford v. City of London. 


PAIJ?sAR WW” ) 


Lee atces. 


40. Adminiſtrator of A. Executor and Legatce of B. brought his Bill . 
againit D. for an Account of B's Eftate, who was the Father ot D. D. de- 

murr d, becauſe his Brothers C. and E. who are Legatees by the ſaid Will, 

and are charged to combine with Defendant, are not made Parties; Demur- 

rer allow'd with the ordinary Cotts of 5 Marks. Fin. R. 202. Hill. 27 

Car. 2. Galle v. Greenhill. 

41. A. deviſes 100 J. a- piece to B. C. D. and E. and makes them Reſidu- When Le- 

ary Legatees ; If either of them ſues for the Legacy, the other three need ger. 
not be made Parties; but if for the Reſiduary Part, they muſt be 4 made ere per. 


Parties, Fin. R. 243. Hill. 28 Car. 2. Dunſtall v. Robet. ſons, each 

| alone may 

ſue for his own Legacy. 2 Chan. Cafes 124. Mich. 34 Car. 2 Haycock v. Haycock. Tho' the 
acies of each were to increaſe or diminiſh as the Eſtate ſhould do in the Hands of Executor, Ibid.— 

S, P. 2 Chan. Caſes 178. Mich. 2 Jac. 2. Attorn. Gen. v. Rider. 


42. A Legacy given to Tio, One cannot ſue for it. Per Sol. Gen. 2 Chan. 
Cafes 124. Mich 34 Car. 2. Haycock v. Haycock. 
43. If Refduum Bencrum be given to divers, they muſt all join. Ut 
lap. per eundem. 
44. It Legatee brings a Bill againſt an Executor for Diſcovery of Aſſets, 
tis no Objection that he has not made the other Leg atees Parties. 12 Mod. 
522. p. 13 W. 3. Anon. 
London Caſes. 
45. While the Judgment againſt the Charter of London was in Force, a 
Bill brought for a Debt due from the Chamber ot London was againſt the 
old Lord Mayor and the Commiſſioners. Vern. 311. Hill. 1684. Nay- 
lor v. Cornith & al. 


(AL) 
45. The Plaintiff by his Bill pretends Title to certain Lands as Freehold Lord of 4 


Manor. 


hich Lands Arnold the Detendant claims to hold by Copy of Court-Rell O Sy 
Tr Nun 


254. Par ty. 
eee N N | CO IG 
all Was all- him and his Heirs, and prayed in Aid of S. the Lord of the Manor; ney. 
ra” oy" i thelefs the Plaintiit ſerved the ſaid Arnold with Proceſs to rejoin, Wich. 
(4 C E 1 k n , » rs 4 
1 out calling the ſaid 8. thereunto, which this Court thinks 10t nicer 
were only theretore ordered the Plaintiff mall no more proceed againſt the Deten« 
Partics, and dant belore he have called the faid S. in Proceſs. Cary's Rep. 81. g. 
10 ay ue cites 19 Eliz. Lucas v. Arnold. 8 

1C da Ine 
4*fornet!) to 24 


new Title againſt their firſt Leſſor. Mis. Tab. cires 5 March 1717. Ward v. Reilly. 


SAL) 47. Where a third Morrgagee to bar Equity buys in the firſt, he is net 

2 obliged to make the Jeccnd Morizagee Party to that Bill and Lecree 

„evi. r, n 2 & 
ertgag, Ch. R. 86. 26 Car. 2. N. Ch. R. ni. 24 Car. 2. Sherman v. Cy, 


mainder- 3 
r 8. F. and 1 
gage. 45. Bill was to redeem or forecloſe a Mortgage. Twas objected thy 
—FW>- the Detendant was only Tenant for Lite of the Equity of Redemption 


and the Remainder-men over were not made Parties. Tone Court directed: 
Bill to be brought by the Detendant to have a Sale made, the Mortgagee' 
Debt paid, and the Surplus diſtributed amongſt the Tenants for Lile ard 
the Remainder- men in Proportion, according to their reſpective Inte; 
2 Vern 117. Mich. 1689. Thynn v Duvall. | 

49. The Plainrift's Cauſe was heard before the Maſter of the Roll 

and the Matter ordered that for Want of proper Partics (viz. for that the 
Morigag cr was not made a Party, the Plaintiff being a ſecond Mortgage 
and conteſting the Validity ot the firſt Mortgage pretended to be made 
to the Detendant, and to have Account if a true one &c.) the Plaintif 
ſhould pay 5 Marks Coſts, and make the Mortgagor a Party. The Plan- 
titf ſers down his Caule as an original Cauſe, and not by Way of Appell, 
having indeed amended his Bill, but zever ſerved the Mortgagor with Pri 
ceſs, which he pretended he could not do, becauſe the Mortgagor was le. 
ond Sea, but that they leſt a Subpæna at the laſt Place of his Abode, viz. 
at the King's Bench, where he had been Priſoner, and eſcaped : But the 
Court would z0t hear the Cauſe; For the Plaintiff ought to have the Mon. 
gagor's Anſwer, or run out all the Proceſs of Contempt to a Segueſtraticn. 
betore he can hear his Cauſe againſt the Detendant. 3 Ch. R. 215. Thony- 
{on v. Baskervill. 

50. A Mortgagee may forecloſe another Mortgagee whom he has brought 
betore the Court, tho there are ſome ixterveniug Incumbrancers not mate 
Parties, and without firſt torecloling the Morrgagor. 2 Vern. 518. Mick 
1705. Draper v. Jennings. 

51. An Hſtate is charged with ſeveral Incumbrances, come ſemble, one ln. 
cumbrancer my ſue without making the reft Parties; at leaſt it is cured 9 
a Decree directing an Account to be taken of all the Mortgages and li- 
cumbrances that attect the Eſtate, MSS. Tab. 12 July 1721. Odell i 
Graydon. | 

52. Where a Settlement is ſet up, all the mean Incumbrancers, and lib 
wiſe the Remainder-men mutt be made Parties. MSS. Tab. 1721 
Edgeworth v. Edgeworth. 

53. A. mortgaged to B. for 00 Tears to ſecure 3501. Afterwards, and tv 
long ſince as 1105. B. made an Under Mortgage to C. for zool. B. dial 
C. brought a Bill againſt A. to redeem. The Repreſentati ves of B. 0ug"' 
to be made Parties to prevent another Account as to what is due up"! 
the original Mortgage to B. 2 Wms's Rep. (643) Mich. 1731. Hobi 
v. Abbor. 

Obligors and : 
Obligees— 54. Bill on a Counter-Bond entered into by a great Number of Oli 
See pl 36. ſome of whom were dead and left Aſſets, and others dead and let none, 
and others living. The Court may proceed againſt any, and make a De 
cree, tho? all the Obligors are not before the Court; And the Reato! why 
all the Obligors are to be before the Court is a Rule of Conſcience, and 
to prevent further Suits for Contribution, but is not of Necellity, i 
here! 
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therefore may be diſpenſed withal, eſpecially where the Parties are ſo many, 
ind the Delays fo mutiphed and continued. Fin, R. 105. Hill. 25 Car. 2. 
Lady Cranborne, Bowyer, and Dalmahgy v. Criſp. 

55. It one ſues in Chancery an Executor of one Obligor to diſcover 
Aſiets, you muſt make a// the Obligors Parties that the Charge may be 
equal. 2 Vent. 348. Mich. 31 Car. 2. Anon. 

56. Whether you may not ſue the Principal, and leave out them that 
are bound only as Sureties? 2 Vent. 348. Mich. 31 Car. 2. Anon. 

57. Bill tor Reliet againſt a Bail Bond fraudulently effigned by the 
Sheriff. The Plaintiff in the Action at Law mutt be made a Parity. Vern. 
$7, Mich. 1682. Ifrael v. Narbourn. 


58. A Bill was brought againſt Land-Owners toefabliſh a Right of 401. 4 
Year inſtead of Tithes, which by a Decree in Time of Cha. the firſt was to te 
paid out of particular Lands, (formerly part of the Fureft of Bladen) to the 
Vicar of Cricklage in Wilts. It was * that the Occupiers as well as 
the Land-Owners ought to be made Parties to the Bill; For that a De— 
cree againſt the Land-Owners would not atle&t the Occupiers. To which 
it was anſwered, That it would be endleſs ro make all the Occupiers Par- 
ties; and it that was neceſſary to be done, the Plaintiff could never come 
at his Right, for there were great Numbers ot them, and any ſingle one 
dying would put the Plaintiſt to his Bill of Revivor, and cited the Cafe 
of Blſcoe v. the Undertakers of the Land Bank, betore Ld. Keeper 
Wright, who ſaid, he would not oblige them to bring all betore the 
Court, ſince the Right might be determined, by having a tew, which 
the Court thought reaſonable. Per Cur. tho' we candecree only againſt the 
Land-Owners, who are before the Court, yet that will affect the Lands; 
the gol. per Ann. ought to be apportioned among the Owners, and the 
Original Decree may be carried againit the Occupicrs. And decreed 4 
Commitſion ſhould go to inquire into, and aſcertain the V aJue of the Lands, 
the Owners and Occupiers Names, and whac Proportion of the 40 J. per 
Ann. each Tenement ought to pay. G. Equ. Rep. 230. Paſch. 12 Geo. I. 
Cuthbert v. Weſtwood & al. 

59. It a Man's Goods come into the Hands of different Perſons one after 
anther, an Action of Trover may be brought againſt any of the Pertons 
that has ever had the Poſſeſſion ot the Goods, without making the other 
Perfons Detendants. Barn. Ch. Rep. 325. cites it as fo ſaid by Ld Chan- 
cellor in the Cafe of Harriſon v. Pry ſe. 

60. A. B. who had been Governor in the Eaſt Indies, purchaſed 1000 1. 
Kut h- Sea Steck, and accepted it in the South-Sea Books a ſhort Time after 
he had bought it. Another A. B. of R. who had likewiſe South Sea Stock, 
et this 1000 J. Stock placed to his Account in the South-Sca Books under tlie 
Deſcription of 10004. Stock belonging to A. B. of R. Some Years after, 
A. B. of R. tranferred this 1000 J. Stock to F. S. his Broker, in order to 
fell it for him, and 7. S. fold it accordingly. A. B. the Governour died. 
The Fraud was diſcovered, and Satisfaction was demanded of A B. of R. 
by M. the Executor of A. B. the Governor, which ſtruck A. B. of R. 
| with ſuch Contuſion that he died the next Day. M. exhibired a Bill a- 
gainſt the Adminiſtrator of A. B. of R. to be relieved on Account of this 
Fraud. It was objected on the Hearing that J. S. ſhould have been 
made Defendant. Bur Ld Chancellor ſaid, his Opinion was, "That there 


#425 0 Occation for it. Barn. Ch. Rep. 3424 Hill. 174. Harriſon v. 
Poſe. 


ber 4 the Money allotted for the Building them, praying to nave his Di- 
widend &c. and that the remaining Part of the Money which had not 
aready been laid out in the Purchaſe ot Lands, might now be laid out 
14 Purchaſe. Ld. Chancellor thought the "Treaſurer was nothing more 
an an Officer or Servant under the Commillioncers, and that he is bound 


15 


Uccubiers or 
P. e. 0. 


. 


FA) 
Off ers 


61. A Rector of one of the New Churches brought a Bill agu] the Tren. 
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to act according to their Directions, and that the Commiſſioners cught |, 
Jane been mide Parties. And accordingly they were atterwards made De- 

E tendants. Barn. Ch. Rep. 377. Hill. 1740. Vernon v. Blackerby. 

Parte unter- 

2 62. Bill for Relief againſt an Award made by ſome Members of the Fs 
India Company. "Fhote Members, and the Arbitrators are made Det... 
dants; They may demi to the whole Bill without anſwering to the Fraud 
For the Plaintiff can have no Decree againſt them, nor can their Anſwer, | x 
read againſt the Company; But they ſhould be examined as Witneiſes. 2 

ARALS Vera. 339, Trin. 1709. Dr. Steward v. Eaſt India Company. 

Paus. 140. 54. 

LY — 63. In Caſe of Apportionment of Rent by Reaſon of ſeveral Purchaſes 

it ſeems all the Parcha/ors ſhould be made Parties, yet in Caſe of Cir. 

cumvention, the Want of ſuch Parties was taken no Notice of. Ver; 


Chan. Caſes 273. Hill. 27 & 28 Car. 2..... v. Hawkes. 


250 


Remainder- 
bee of. ab 64. Lands were deviſed in Truſt for two young Ladies, and if they 
died within Age, and before Marriage, the Remainder over, now tie 


youngeſt being 16 Years old, and the other 18, they brought their Bj! 
tor Execution of the Truſt, but it was diſmiſſed tor Want ot making the 
Remainder-man Party; per Ld Wright. 12 Mod. 550. Mich. 13 W. z 
Anon, 

65. Lands on Marriage of A. with M. were conveyed in ftrit? Settlement 
bur in the Deed was a Proviſo, that A. ſboul have a Power of diſpoſing 
thoſe Lands in ſuch Manner as he ſhould think proper, in Caſe he ſhould e. 
tle other Lands of tool. a Year to the ſame Uſes. They had Iuue one 
Daughter. J. S. articled with A. for the Purchaſe of the ſettled Lands 
without having any Notice of this Settlement. He entered upon the 
Premiſſes, and then hearing of the Settlement, retuſed to pay the Pur. 
chaſe Money. A. brought his Bill againſt J. S. ro compell Payment, fug- 
geſting that at the Time of the Contract, he had ſettled other Lands of 150 
a rear to the ſame Uſes. Ld. Chancellor was of Opinion, that the #/: 
aud Daughter ought to be made Parties to this Suit; For otherwiſe the; 
may bring a new Bill, and overturn the Title of the Defendant, and ti 
Bill may be amended by praying that they may join in the Convey- 
ance to the Purchaſor, and a Decree may be made to the Purpoſe. And 
decreed accordingly. Barn. Ch. Rep. 371. Hill. 1740. Lamplugh v 
AL”) Hebden. 


Tenants of a 


Manor. 
1 66. On a Bill to ſettle the Cu/foms of the Manor as to Fines upon Deaths ani 


Per Lord Alienations, an Iilue was directed, and Verdict given; Lord Keeper Wright 
l held, that though ſore only of the Tenants were Parties to the Bill, ye: 
Prec. 591. the reſt would be bound, Mich. 1701. Abr. Equ. Cafes 163. Brown i 
the Proprie- Howard. Ld. Keeper cited Ld. Gerard's Caſe. And Ld. Nit 
tors of fem tingham's Caſe, and ſaid, That in theſe and 100 Cafes more all were 


9 AM bound, and that no Right could be done otherwiſe by reaſon of perpetuil 
v. the late Abatements, —and cited Sir Milliam Boothby's Caſe, in rhe Dutch 


Managers. S. where ſuch Bill was amended and made to be on behalf of the Plaintic 


18 and all the reſt of the Tenants. 


3 67. Toa Bill for Charitable Uſes all the Terretenants need not be made 


A r ee Parties. 1 Salk. 163. in Canc. 1712. Attorney General v. Shelley. 


all his Lands ; g : | 
in Chigwell in Eſſex, and Enfield in Middleſex, with 20 J. a Year to the Poor of Enfield [1 


Suit on behalf of this Charity for the Arrears of this Rent-Charge, it is not neceſſary to make all te 
Tertenants of the Lands, out of which the Rent iſſues, Parties. Wms's Rep. 599. Hall. 1719. Attorg- 


General v. Wy burgh & al, 


65 


33 
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"63. Note, by the beſt Opinion in! Chancery, the one Feotice of Trutt SAL, 
hall not anſwer without his Companion. Br. Reiponder, pl. 37. cites 8 tees 


2 


us. tt. Ai. a. 


inn — en 


4 5 Deviſe of perſonal Eftate to Fruſtees to pay to his Wiſe during her 
Lite 100 l. per Annum 17 /zert of Dower! The Executors in truſi ought to 
be made Parties, and Leave to do ſo was given at making the Decree, Fin. 
R. 134. Mich. 26 Car. 2. Leſquire v. Leſquire. | 

70. Bill tor a ſpecihck Peritormance ot a Covenant with A. for the Benefit 
„ B.—A. mult be made a Party to the Suit; But it it had been only a 
Promiſe, either A. or B. might have brought the Action, according to 


Roll and Bate in Yelv. 117. H 111. 1688, 2 Vern. 36. Cook v. Cook. 
71. In directing an Iſſue a bare Triiſtee ought not to be a Party; for 

that might hinder his being an Evidence. MS. Tab, cites 1703. Dawſori 

v. Franklin. 
12, By a Marriage Settlement an Eſtate was limited to A. his Heirs 

and Aſſigns during the Lives of the Plaintiff and his Wife, in Truft to ein- 

ploy the Profits torÞer Uſe, with Remainder over; Upon a Bill tg ſer aſide 

z tormer Settlement made by him as gotten by Fraud Plaifitiit had 

Leave to amend his Bill, and make A. wan had the legal Ettate, a Party, 

and without wich he could have no Decree. Hill. 10 Geo. 9 Mod. Bo. 

Hobſon v. Staneer, | 
13. Where a Truſtee conveys over a real Eſtate in his Hinds to another, 

who has no Notice of the Trat, and a Bill is brought by Ceſty que Truſt, 

the Truſtee muſt be made a Detendant; Per Ld. Chancellor. Barn. Ch. 

Rep 325. Hill. 1740. in Caſe of Harriſon v. Pryle. SAL 

ttneſs 

14. On a Motion at the Rolls after hearing, ſome of the Plaintiffs got > 

an Order Ex parte to ſtrike out the Name of one of the Plaintiffs, and mike 

lim a Fitneſs ata Trial, which ſurpriſed the Defendant, and the Court 

fer alide that Trial, and made the Witneſs a Plaintiſt again. 2 Chan. 

Caſes, 80. Mich. 33 Car. 2. Exton v. Turner. 


—_—_— ww. „ 18 — 


See Abate- 
ment 


(C) Want of proper Parties. The Effet 1 hereof. 
I. all Suits great Care thould be had, that there be proper Parties 8 P Curt. 


for and againſt whom the Court may reſpectively make a Decree ; Canc. 459. 

and alſo, that there be all Necelſary ones, For if upon the Face ot the Bill 
it appears that any of theſe are wanting, the Detendant may tor that Cauſe 
demur ; or it he does not, yet the Court many times upon hearing will 
ut tor want of them proceed toa Decree ; Or it it does, the Dec ree may be 
revers'4; Or it it be not reverſed, yet none but the Parties to the Suit, 
and thoſe claiming under them, are bound by it. P. R. C. 261. 

2. Appellant to pay the Cots of the Day for want of proper Parties, 
and to be at Liberty ro amend his Bill. MS. Tab. cites 9 March, 1718. 
Morriſon v. Nesbite. 


/Ty | . 

D) ho ſhall be ſaid to be Party. Ven and by what, 
praying Proceſs. 

A A Bankrupt brought a Bill againſt B. his ſuppoſed Debtor to 
* coimpel him to Account; B. inſiſted that the Athgnees ought to 
le niade Parties; A. by Order amended his Bill, and charged the Affionces. 
a the Prayer of Proceſs was (as beſcre) only againſt B. who again put in 
% June Plea. And by Ld. C. Parker, they only are Dcetendants again! 
| Cuu W. Oi 
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whom Procels is pray d, and no Proceſs being pray'd againſt the Aſſignees 
they are ſtill nor Detendants, and conſequently the Plea good. Wings 
Rep. 593. Mich. 1719. Fawkes v. Pratt. 5 


(E) Of alteriig the Parties. 


F Motion 1, T EAVE was given to amend a Bill, and add Plaintiffs as well as 
ny wa 1 Detendants Parties. Fin. R. 114. Hill. 25 Car. 2. Hudſon aud 
either Plain- x. | | 

8 or De. Filher & al. v. Fletcher. 

fondarits may : i 

add Pirties before Anſwer. P R. C. 263 8. P. Curſ Canc. 461. Any time before Frame. 
nation, the Court will ſuffer the Plaintitt to amend his Bill, and add Parties, and without Coſts, it 
there be no Plea or Demurrer, ard fo as the Addition be not ſo great as the Defendant. will need a new 
Copy of tie Bill, nor rs wy in a farther Aniwer, and that the Plainritt amend the Defendant's Copy 
according to the Addition" &. P. R. C. 264.— S. P. Curi. Cauc. 461. 


S. P. Curs. 2. Plaintiffs may be ſtruck out of the Bill any time before Hering, ſo 
anch that thole leit are ſufficient to anſwer the Coſts; Or it they be not, yerir 


yo a Defer- ; ge" pee” 2 
„ant may be may perhaps be allowed upon giving Security to antwer the Coſts. P. R. 


{truck out G, 203. 

any Time i ö ; 

before Hearing; But if it be after Appearance, it will be with Coſts ; the Bill as to him being diſmiſſed 
P. R. C. 263. —s. P. Curl. Canc. 461. 


S. P. Curf. 3. Before a Deſendant has anſwered, his Name may, upon the Plain- 


ou 461- trift's Motion, be ſtruck out of the Bill. P. R. C. 263. 
0 if a De- 


fendant by Anſwer diſclaim all Intereſt in the Matter in Queſtion, or appears to be a diſintereſted Per 
lon, his Name may commonly be ſtruck out at the Requeſt of either Plaintift or Defendant. P. R. C. 
263.-——8, P. Curſ. Canc. 461. 


S P. gut if 4. The Court will, after Pablication, and any Time before Hearinz. 


1 rr gt upon Cauſe ſhewn, ſutler Parties to be added. P. R. C. 264. 
added at- 

ter Publication, the Cauſe as to ſuch Defendant, mult be heard upon Bill and Anſwer only. Cur 
Canc. 461. F. 0.0 $63.6. ©. 


S. P. Curſ. 5. After a Decree, and before it is enrolled, Perſons intereſted may, ly 
Canc. 461. Petition, be made Parties, and let into it, it their Right be interwoven 
with the other Plaintiffs, and ſettled (in the General) by the Decree, 
they paying the Plaintiffs a proportionable Part of the Charges ot the 
Suit &c. P. R. C. 264. 
5 Curſ: 6. It one be named Plaintiff without his Privity or Order, he 
hag may come into Court and renounce the Suit; or he may give a War— 
rant under his Hand and Seal to Counſel to move, and conſent tha: 
the Bill be diſmiſs'd, or if there be more Plaintiffs that it may be di- 
miſſed as to him, and it will be difmiſs'd accordingly. P. R. C. 264. 


For more of Party in general, ſee Abatement, Diſmiſſion, Falts 
or Deeds, Hearing, Jointenants, and other proper Titles. 


Paupers 
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Paupers. 
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(A) Vo may be admitted a Pau per. 


1. 11 H. NACTS that Every poor Perſon having Canſe of Add ion, 

J. 12. ſpall have original Writs and Sul pæ nas gratis; alſo the 
Judge or 7 udges of the Court where the Suit depends, call aſien him 
Coun'el and Attorney, who are there enjoined to diſpatch his Buſineſs 
w1Ithout Fees. 

2. In 23 H. 8. cap. 15. of Coſts, there is a Prodi ſo that all and every A poor Man 
ſuch poor Perſon or + erſons, being Pluintiif or Plaintitts, i any of tire ſaid Detend.nt, 
Al ius, Bills, or Plaints, which at the Commencement of t hir Suits or A 3 Now 
ABions, be admitted by Diſcretion of the Judge or Fudges, where ſuch the . 
Suits or Actions ſhall be puriued or taken, to hade their Pro eſs and Counſel Common 
oe Charity without paying any Money cr Fee fer the ſume ſhall nit be Coms- Pleas, aA 
pelled to pay any Cofts by Virtue and Force of this Statute, but ſpall [uffer Rn LING 
er Pun:foment, es by the Diſcretion of the Fiſtices or Fudge, befire whom be admitted 
ſuch Suits ſhall depend, ſhall be thong bt reaſonable ; any 7 hine ſore rehearſed to defend in 
to the contrary kereof notwithſtanding, Forma i au- 

peris, hut 
| Was denied. 
The Statute for admiting Paupers extends to Plaintiffs only, and not to Defendants, Notes in C. B. 22 
Paſch. 8 Geo. 2. Anon. ; 


z. It was mov'd to Diſpauper a Plaintiſſ, becauſe he had a Living of gol. 
a ear, but becauſe he had ſworn that he was indebted ure than he was 
worth, Turton and Gould J. were againſt it: But Holt held that his 
being indebred, or his Eſtare being mortgaged, is no Reaſon, and that 
it is enough that he has a conſiderable Eſtate in Poſſeſſion. 2 Salk. 537. 
Mich. 11 W. 3 B. R. Anon. 

4. The Court permitted one to defend an Indiffinent of Conſpiracy in 
Forma Pauperis. Paſch. 9 Geo. 2. The King v. Wright 

5. It has been complained of as an Abuſe, that both Parties, Pl1intif5 
ond Defendants, have been admitted in Forma Pauperis in the ſame Cauſe ; 
For that it tends much to the Trouble and Diſquier of the Court, and 
incourages the Parties to be vexatious. Curſ. Canc 489. 


(B) In wwhat Caſes, and How. 


. | F a Man will ſwear to the Prothonotary that he is not able to pay for 
A che Entring tis Pleas in the Roll, the Prothonotary thall enter it 

Ithout taking any thing. 15 E. 4. 26. b. pl. 2. | 
2. In an Action upon the Caſe for ſlanderaus Words none f}.all be ad- I. P. R. 


| mitted to fue in Forma Pauperis ; per Haughton J. 2 Roll. R. 237. Mich. 3 
1 Sy 


20 lac. E * 
Jac 5. R. Anon. ſays the fumes 


was 1auid 


by Wild at the Par: 


| 3. The Way for either Party to obtain the Admiſſion is, Firſt for the SP. Curt. 

Patty to make an Alidavit before a Maſter that he is not worth 51. then "ape 

'v Ulaw a Peritition Io the Lord Chancellor or Maiter ef the Rolis, to be im dil! 
admitte 
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Paupers. 
; — — 4 „55 . 
ſwear that admitted to have a Counſel and Clerk aſſigned him, naming whom in the 
he hath det petition. P. R. C. 266. 


121. in tlie 
\\ orld, except his If earing Apparel, and the Jline «hich be ſues for ; a Fudge will, upon a Petition . 
"I $5: 


fuch an Affidavit, admit him to ſuc in Forma Pau] xis, and aſſign him Counſel, and an Attorne, 
I. P. R. tit. Forma Pauperis. . 


260 


S. P. Cure 4. If the Complainant petitions, he muſt, at the Bottom of his petitia 
8 Fw have a Certificate under the Hands of two Counſel, tgnitying they cc. 
he muſt have ceive he has good Cauſe of Suit; except the Bill be already fil-d) ad 
4 Counſe!'s then he needs no Certificate. P. R. C. 266. 


Hand to his 
Petition, certifying the ſudge to whom them the Petition is directed, that he conceĩves the Petitionee 


heath good Cauſe of Action; and he muſt alſo make Oath that Je is not worth 10 I. all bis Debts paid, excorg 


the Yatter in One ſtion. L. P. R. tit. Forma Pauperid.— The Defendant needs no Certificate. P. R. C. 266 


5. This being done, and the Affidavit annex'd to the Petition, he pie. 
ſents the ſame ; ard it chere appear no Cauſe againſt it, my Lord Chir. 
cellor or the Mlaſier of the Rolls, underwrites an Order according to the 
Petition. P. R. C. 266. 

6. Rolle Ch. J. ſaid, That he did not uſe to admit any one general 
to ſue in Forma Pauperis, that is, to fue zz a/l Cauſes, but only to ſie 
ſo in one Cauſe, by Virtue of that Admittance, 1654. B. S. So thy 
it he had other Caule to ſhew, he mult petition again to be admitted t 
ſue in Forma Pauperis, & lic toties quoties. L. P. R. tit. Forma Paupetis, 
Cites 1654. B. S. 

J. A Defendant cannot be admitted to ſue in Forma Pauperis with- 
our /ir/? moving the Court ; by a late Rule. Comb. 7). Hill. 3 & Jac 2 
B. R. Anon, 


8 (C) Favour d, Indulged, Punifhed or Reſtrained, 


ſuit (P) 
how far. 


I. Plaintiff was admitted at the Commencement of an Al iou to fue in 
Forma Pauperis, bur before Iſſue he was di/charged of it, and aft 
was Nonſuited. Ir ſeems that he ſhall not pay Coſts within the Statute 2; 
H. 8. 15. becauſe of the Proviſo. Bur in this Caſe Coke faid, that the 
Statute is that he jhall have Corporal Punithment. Roll R. 88. Mich, 1: 
Jac. B. R. pl. 39. Anon. 

2. A Pauper thall not find Pledges; Per Mountague Ch. J. Roll. Rep 

447. Hill. 14 Jac. B. R. Huttey v. Moore. 
If a Panper 3. It one that is admitted to ſue in Forma Pauperis, will not proczd 
gives Notice according to the Rules of the Court, but uſeth Delays to vex his 4dver- 
of Trial, and fary, the Court will auger him; tor the Law does not favour the Fo"! 
cow RP?” od Injury to others, but to help them to recover their Right, wie: 


d, he «AM h ; . | 
ſhall be diſ- they want Ability ot themſelves to do it. L. P. R. tit. Forma Paupet!, 


* 2 cites Mich. 22 Car. B. R. 

06. 

9 W. B. R. Anon. So if he be Noyſuited. Gibb. 161 Mich. 4 Geo. 2. Anon. 2 
A Motion was made for Cfts againſt a Pauper for not proceeding to Trial; and the Court upon Det: 


ordered Coſts to be tax'd, and declared that a Pauper ſhall pay Cofts for all Defaults, as an Exc, 
Adminiſtrator ſhould for their own Defaults. Rep. of Pract. in C. B. Trin. 2 Geo. 2. 1728. W 


& al. v. Parker. 


The Court It was mov'd to diſpauper the Plaintiff in an Action of Treſpa!: ant 
will a Ejectment, it being proved by Afidavit, that he was a very Vexarivds 1 
doi, will be. ſon, having been thrice Nonſuited in this Action, and would neter f“ 
this will be 2 . 7 = { 1. 
a Means to Coſts, or make a ſufficient Leſſee to pay them, and had alſo i211 4 35" 


make him 7a] Releaſe to the Defendant. Roll Ch. J. ordered that he be diſpapeng 


leſs conten- 


I. 
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and that he put in an able Leſſee ro pay Coſts, Or otherwilc he thall nor * and 
7 the Law 
proceed in this Action. Sty. 386. Trin. 1653. Anon. 3 


your unneceſſary vexatious Suits. L. P. R. Tit. Forma Pauperis, cites 1654. B. S. 


5. In Caſe of a Nonſuit of a Pauper Plaintiff, upon Inquiry of the Prac- If a Pauper 
rice in ſuch Caſe t Was certified that the uſual Way is to tax Coſts, and it A 
the Colts be not paid, that the Plaintiff hall be wWhipt: Bur tis 2e Difg be Gp, 
cretion of the Court to ſpare both, TY Conſideration ot the Circumitances taxed, and he 
ot the Cauſe, bur in the principa Caſe they awarded that the Plainrtiit ſhall nor go 
ould make Election to be whipt, or to pay Coſts. Sid. 261. Trin. 17 9? After 


. . without payee 
Car. 2. B. R. Muntord v. Pair, ing the Colts, 


| | or ſhewing 
xccording to the Act of Parliament that he was hipp'd. Per Cur. Far. 114. Mich. 1 Anne. B. R. 


Anon - 


6. Where a Pauper recovers, he ſhall pay the Box Per Williams J. 1 
Bulſt. 170. Trin. 9 fac. in Cate of Moor v. Moor. 

. A Pauper ſhall not pay (Cs, unleſs he be Non/urted ; but then he But on a 
{hall pay Coſts, or be whipp'd. Per Holt Ch. J. 2 Salk. 506. Mich. 9 ray oeakegey 
W. z. B. R. Anon. = 


miglit be 
; a Whipp'd for 
Nonpayment of Coſts, Holt Ch. J. denied the Motion, ſaying that he had no Ofhicer for that Purp»ſc, 
and that he never knew it done. Ibid, He was order'd to pay Coſts for Scandal. Toth 237. 6 Car. 
Higham v. Ladd. 


8. Tho' a Pauper ſhall not pay Coſts, yet he ſhall have Cos. Abr. The Plain- 
Equ. Caſes 125. cites Paſch. 1701. Scarchmer v. Foulkard. by Fray ha 
ma Pauperis, and had a Decree to recover the Duty uit Cs; the Maſter taxes Coſts as uſual for Pertons 
not Paupers. Defendant moves, that he tax only Pauper-Cofts, and faid it was unreaſonable the Piain- 
tf hould have more Coſts than he was out of Pocket; that it would encourage Paupers to he veua- 
tious, to be aſſured if the Cauſe went againſt them, they ſhould pay no Colts, and if for them, ſhould 
recover not only the Thing in Demand, but a good Sum of Money too, which they never expended ; 
and cited the Caſe of Harvey v. Tuder, 22 December, 9 W. 3. where the Plaintiſt who was a Pay- 
;cr, having obtainbd a Decree with Coſts, and the Maſter having taxed Colts as uſual, on Exceptions 
tothe Maſter's Report, for that Cauſe the Chancellor allowed only Pauper-Colts. On the other Side it 
was ſaid, that the Counſel, Clerks and Solicitors gave their Labour to the Pauper out of Charity, and 
not to his Adverſary, and therefore he onght to have Colts as others, where the Decree is for Colts ge— 
rally ; though the Court may, if they find him vexatious, order Parper-Goſts only, but that is by ſpe— 
cia Order, in Caſes of Contempts, Inſufficient Anſwers &c. bur where Co'ts are tated, and of Courte 
he i to have the ſame as thoſe that are not Paupers, and cited the Caſe of hautton v. Jager, where 
the Plaintiff a Pauper had a Decree with Coſts, and the uſual Coſts were taxed ; and on Petition that ir 
might be Pauper-Coſts only, the Lord Sommers would not allow it. My Lord Keeper ſaid it was un— 
reaſonable any one ſhould have more Coſts than out of Pocket, and ordered the Plaintiff and his Solici— 
tor to make Oath before the Maſter ; and <vhat they ſwore they had paid, or were to pay, to be allowed, 
out no further. Chan. Prec. 219. 220. Paſch. 1703. Angell v. Smith. 


9. Tis a ſingular Favour to admit a Defendant a Pauper ; but if ſuch 
Detendant will plead a dilatory Plea, the Court will diſpauper him. 11 


Mod. 84. Trin. 1706. 5 Ann. B. R. Anon. 

10. Afrer Admittance, 20 Fee, Profit or Reward hall be taken of the 8. P. Curr 
Pauper by any Counſel or Attorney, for Diſpatch ot his Buſineſs while it Canc. 488. 
depends 1n Court, and he continues a Pauper ; nor any Contract or Agree- ( Ord. 
ment made for any Recompence or Reward alterwards. P. R. C. 266. id 
207. ottend lie e- 

; ; in, they are 
to undergo the Diſpleaſure of the Court, and ſuch Puniſhment as the Court ſhall think fit ro i» flicr a 
and for the Pauper's Oftence herein he ſhall be dpavpered, and never admitted ugain in the fame Suit in 
Forma Panperis . RC: 269 8. P Curf. Canc. 488 2ut tho” the Clerks take no Fees, ſtritt- 
Iv 10 Called, of a Pauper, yet they make him pay for the Labour of Writing, which is after the Rate of 
per Sheet ; and this is ſaid to be allowed by the Court. Ibid. 


11. It it be made appear to the Court that any Pauper has ſold or cz S P. Curt 
'ratfed for the Benefit of his Suit, or any Part thereot, while the ſame de- Canc. 432. 
Pers, ach Cauſe thall be thenceforth totally ie the Court, and 
leber again retained. P. R. C. 267. 
XXX 12: A. 
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5, P. Curl. 12. As a Party may be admitted in Forma Pauperis at any Time durin 
8 „ dche Suit; ſo it at any Time tis made appear to the Court Mat he j; of ſuch 
where it was 161/223, that he ought not to be in Forma Pauperis, the Court will di. 
ſew-'d the PAauper him. P. R. C. 268. 
Court, that a : : 
Panper avas in Poſſeſſion of the Lavds in Que ſ ion, the Court ordered him to be diſpaupered, mough . 

Detendant hd a Verdict at Law, and might take a Writ of Poſſeſſion. P. R. C. 208.—— 6 5 
Curſ Canc. 439. | 


13. No Proceſs of Contempt at a Pauper's Suit ſhall be ſealed, uy; 
ſigned by his Six Clerk, who 1s to take Care 1t be not vexatious or Need. 
lets. Curf. Canc. 489. cites Ord. Chan. 153. 

14. Plaintitt being admitted co ſue in Forma Pauperis was Nonſyire; 
and taken inExecution for the Cofts thereof, he having an Eſtate fallen 10 hi, 
ſince. It was mov'd to diſcharge him, becauſe by the Law he that ſues in 
Forma Pauperis ſhall pay no Coſts but ſufler ſuch Puniſhment as the Cour: 
thall think fit. But the Court was of Opinion, That it the Plaintiff a 
a Pauper when the Cauſe was tried, he thall not pay Coſts, and that the 
Deſcent of Lands ſhall not have Relation to that Time. And fo a Rule 
was made to diſcharge him. 8 Mod. 344. Hill. 11 Geo. 1725. Ance] ; 
Sloman. 

15. In Ejectment after Iſſue join d, Defendant mov d for a Trial at Ba 
which Plaintiff oppoſed, but after wards conſented to upon theſe Terms, . 
that in Caſe of a Nonſut or Verdict againſt the Flaintiſt, he ſhould pay fu 
CY only as are uſually allow'd in Trials at Ni Prius. Alter making thi; 
Rule, Plaintiff got himself admitted in Forma Pauperis ; and then the Cai 
was tried at the Bar, and a Verdict found for Defendant. Upon the Plug. 
ritt's bringing a /econd EjetFment it was mov'd, that it thould be r. fern d 
to the Maſter to tax the Coſts of the Firit according to the Plaintiff's 4. 
greement, which he could not waive by admitting himſelf a Pauper 
wards; and that his bringing a new EjeEtment (after being cat : 1: 
Bar) was a ſtrong Inſtance ot Vexation, which the Court will nete. 
courage. But the Court held, that this Agreement of the Plainrit? cull 
not preclude him trom the Benefit of a ſubſequent Admiſſion in Forma 

Khao d. 4 Pauperis, (which may be had at * any Part 4 the Froceearngs ,) 701 it 
in Forma means only, that if any Coſts ſhould be judged due, then he ih ald pr 
Pauperis at Niſi Prius Colts only; and not that he ſhould pay Colts in all vent; 
any Time le- Now the only Inſtance, in which a Pauper ſhall pay Coſts is, where be 
1 Plaintiff's bringing this ſecond Ejectment only cannot of it ſelf be called la. 
Blackerby. @tious; For by the Law ot England, a Man may bring as many Ejectments 
as he pleaſes, as appears in Jenk. 67. And tho' this is there raker: ate 
ot as an Inconvenience, yet it appears, that even by the C Law where 
2 Perſons were conteſting the Title of Land, the Poſſeſſion was ſuffer 
to be changed twice, (1. By a Real Action; 2. By a Writ of Righi) tho 
no oſtner. And this Caſe is no more. And accordingly the Rule tor ta- 
ing Colts was diſcharg'd. Mich. 13 Geo. 2. B. R. Britton on the De. 
miſe of Webb v. Grenville. 


(D) Of the Demeanor of Counſel &c. 


8. P. Curſ. I. HE Counſel or Attorney affigned to aſſiſt a Pauper, either to pre 
Canc. 489. cute or defend, may not refuſe ſo to do, except he ſatisfy my Lot! 
Cha _ or the Maſter (who ordered the Admiſſion) wich ſome good R. 

. 152. tor ſuch Refuſal. P. R. C. 267. 


fn 
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| 2. The Counſel who moves tor a Pauper ought to have the Order of S. F. Curl: 


| : R , . Canc. 489. 
Admittance with him, and to move tor him betore he makes any other EEOC 


Motion. P. R. C. 267. ; Chan. 152. 


And 
vat hinders not, but that he may have another Motion, or as many as he might have without it. P. R. 
0 267.—— 8. P. Curſ. Canc. 489. 


2. If the Regiſter finds that any, for whom a Counſel moves as a Pau- S. P. Curl. 
- was not admitted in Forma Pauperis, lie ſhall not draw out the ſecond 2 
Noten of ſuch Council ; but the Fruit of it ſhall be loſt for his Abuſe Chan. 153. 
to the Court in the other. P. R. C. 268. 
4. All Mafters, Counſellors, Officers, Miniſters, Clerks and Solicitors S. P Cart. 
n the Court are to obſerve theſe Rules in Favour of Paupers. P. R. C. Qunc. 459: 
8. 
* The Admiſſion muſt always be produced in the Office where the Pau- 
r has Occaſion to paſs. P. R. C. 268. ——S, P. but this ſcems not 
now ſo ſtrictly neceſſary. Curſ. Canc. 489. 


For more of Pauper in General, See Monſuit (P) pl 4. S. 2. and the 
Notes there, and other proper Titles. 


Pawn. 3 
Jew Zo. Geo 2 ch 2-4, 29. 09: 3:6. ST 


(A) Mat. As to the Intereſt of Pawnee or Pawnor ; * 7) 7: 
and how conſidered. 


J. IF A. gage Goods to B. and after A. is attainted of Felouy, yet the S.P Becaule 
King thall not have the Goods thus gaged, without paying of the /e 


Sum for which they were gaged. Br. Pledges, pl. 31. cites 13 K. 3 
2. 13. 


perty in the 
Goods ſo 
gaged; per Doderidge J. 3 Bulf. 17. Hill. 12 Jac. in Caſe of Waller v. Hanger. Bur the King 


no by paying the Money. Yelv. 178. cites 13 R. 2. 31. Br. 31. & 22 E. 4. 10. & 26 H.6. 
ith. Barr, 

Pledging does not make an abſolute Property, but is a Delivery only till Payment &c. and may be 
r. demanded at any time upon Payment of the Money; For it is delivered only as a Security for the Money 
krt ; and there is a Difference between mortgaging of Land and pledging of Goods ; For the —— has 
an abſolute Intereſt in the Land, whereas the other has but a ſpecial Property in the Goods, to detain 
them for his Security; Per Fleming Ch. J & al. Cro. J. 245. in Caſe of Sir J Ratcliff v. Davies 
| The Delivery is nothing but the bare Cuſtody, and it is not like to a Mortgage; For there he that 
do Intereſt ought to have the Money; but in the Caſe of a Pledge, it is only a f pecial Property in him 


| that takes it, and the general Property continues in the firſt Owner ; Per Fleming Ch. J. quod non 
un negatum. Yelv. 178. S. C. 


2. A Pledge cannot be but where the Thing is delivered by Command of the * S.P. Br. 
| 'ber to take it, and at the ſame time, and this is properly a Pledge ; Bur 1 * Bl. 

4 Man commands another to take and retain it till he be ſatisfied of ſuch e ung : 
Debt, this is * no Pledge. Per Brian Ch. J. and this Diverſity was had not Poſ- 


| vanted by the Court. Br. Treſpaſs, pl. 271. cices 5 H. 7. 1. —— of ĩt 
| efore 


I 3. It a Man delivers Goods in Pledge for 40 J. Lorrowed, and after the 3 
alter is convicted in 100 l. in Delt to another, thoſe Goods ſhall not be 18 Arg 


Pur cites 22 E 4. 
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. ut in * Exccrtion till the 40 l. be paid; For the Creditor has Intereſt in 


1; Lea of it. Br. Pledges, pl. 28. cites 34 H. 8. 


Hf 191d and 
Stock of Sheep for Years, ſhall not be put in Execution during the Leaſe. Er. Pledges, pl. 28. cn 


22 E. 4. 10. 


5. P. 2 Salk. 4. He who has Goods at Pawn has a ſpecial Property in them, ſo thu 
W he may work ſuch Pawn if it be a Hor/e or Ox, or may take the Cm. 
COS ' Milk, and may uſe it in ſuch a Manner as the Owner would; Bur if he 
miſuſes the Pawn an Action lies; and he has ſuch Intereſt in the Pawn, 33 
he may aſien it over, and the Alſignce ſhall be ſubject to a Detinge it he 
derains it on Payment ot the Money by the Owner. Owen 124. Mich, N 

ac. C. B. Moor v. Conham. 
1 Bulf. 32.5. 5. Upon the Tender of the Money ſecur'd by the Pawn, by the Pawner 9. 
Cs And his Executor, the Property notwithſtanding the Refuſal, :s reduc'd inftare. 
3 ly to the Pawner &c. Without Claim; Bur per Curiam, the Executor tall 
ave“ Debt tor the Money againſt the Pawner; for upon the Redemption 


Converſion tor h . ; tg a 
them. * it remains a Duty. Yelv. 178. Trin. 8 Jac, B. K. Sir J. Ratclitt v. Dayies 
Roll. . 60. 

ſays it was fo adjudged in Ch. J. Fleming's Lime. It was ſo held, 1 245 Ratcliff. „ D.. 
vis Upon "Tender of the Money, and Refuſal to deliver the Pawn, an Action of reſſas on 1, 
Caſe lies, per Doderidge J. 2 Bulf. 309. in Caſe of Iſaack v. Clark. * The Reporter adds 
Quzre, and fays, Mirum mihi, in as much as there never was any Contract for the Money butwey 


the Parties. Yelv. 179. 


( B) Redem tion. At what Time And on what Terms, 


w_ J. 244. 1. HERE no time of Redemption ot a Pawn is agreed, he thit 
>. DL pawns may redeem during his Life; but his Executor cant n- 
deemed after em; for it is a Condition perſonal. Yelv. 178. Trin. 8 Jac. B. R. Ru 
the Death of cliff v. Davis. 


F the Pawnec, 
* but not of the Pawner. 3 Salk, 267. 


1 Yelv. 175.5. 2. A Man pawns Goods, and after is out/awed ; during this his Outlas. 
* C. ry he cannot redeem them; Per Williams J. 1 Bulſ 29. Trin. 8 Jac, Ru- 
1 cliff v. Davis. 
1 G. Equ R 3, A. pawn'd Jewels of 600 I. Value for 200 1. to B. and takes a Nt, 
1 2580 12 acknowledging the Fewels to be in B's Hands for ſecuring 200 l. and aiter- 
and is. only a wards A. borro@s more Money on ſeveral Notes, without taking .Sorice dt 
Copy of the the Jewels, and dies ; Executors brought a Bill to redeem on Payment 
other. 200 l. But Cow per C. decreed Payment of the Notes, as well as the 2001 
the Day ot Payment being lapſed ; But Mr. Vernon ſaid, it there had bet! 
any Bond-Creditors, or a Commiſſion of Bankrupcy againſt A. the Nos 
* mult be poſtponed, and B. could not have tack'd them to the Pawn. Mich 
1715. Ch. Prec. 420. Demandray v. Metcalt. 


—— —— 


—B XA . * 


(C) Redemption. ere the Pawn is transferr'd or de- 
livered over. 


Noy. 137.5. I. Hough the Perſon that takes the Pawn delivers it over to a St, 
C.—Cro. J. ger, yet it Pawnee dies, the Tender of the Money muſt be to 


244 Trin. a , : ake nakel 
14%. l K. Executor, and not to the Stranger; For the Lelivery makes bur u. 1 


* 
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cuſtody of it; And if the Delivery had been * on Confrderation, it does not S. c 
alter the Caſe ; for the Stranger is not privy to the firit Contract of Pa Wk We for 
ing, nor to the Condition, and ſo not ike to a Mortgage; and in Cafe of J. Bull ac l. 
pan there is only a ſpectal Property in the Pawnee, and the general 31.8. C.— 
property continues in the firſt Owner. Yelv. 178. Trin. 8 Jac. Sir J. Ihe Fender 
Rateliff v. Davis. muſt be made 


to rhe Bailee, 
aud not to the Executor of Pawnee ; per Fleming Ch J. 1 Bulſ. 31. Trin. 8 Jac. Ratclift v. Davis. 


2. A. pawns Jewels to B.—B. pawns them over to C. for a greater Sum, Trin. 1728. 
and after B. borrows more Money of C. on promiſſory Notes ; It A. will re- an : 2 c 
deem he muſt pay C. all the Money borrowed on the Notes by B. as well ira c Caſe 
s the Money for which B. pawn'd them to C. Quære tamen. 2 Vern. 691. of Sir Juſtus 
Trin. 1715. Demainbray v. Mercalt and Knight, & al. — Ibid. 698. Beck S. C 


5 ; Abr. Equ. 
$. C. Decreed. Mich. 1715. Caſes 324. 


(D) Redemption. Of Deeds pawned. 


l. Truſt of a Term for raiſing younger Children's Portions was diſ- 

charged all but 200 l. ro M. who was one of the Daughters, and 
of whom the Heir at Law borrowed 5oo l. and left the Deed ot Truſt in 
her Hands as a Pawn for ſecuring the 500 l. and 200 l. and died, leav- 
ing four Daughters his Heirs, who bring their Bill againſt the Pawnee, 
and the Executors of the ſurviving Truſtees to deliver the Deed, and al- 
ſen the Term, which was decreed on Payment of the 700 Il. Fin. R. 10. 


Mich. 25 Car. 2. Fitzjames v. Fitzjames. : 
F * 3 A. Ae. 1 Che + 976. 


— —ͤ— 


(E) Redemption. Where Goods are armed by one 


that is not Owner. 


I, I a Man finds the Goods of another Man, and pledges them for Mo- 
ney, the Owner may retake them. Br. Pledges, pl. 28. cites 35 
H. 6. 25. Simon Eyre's Cale. 
2. A Country Clothier ſends Cloths to his London Factor to ſell. Fac- 
tor pawns them. Pawnee by Anſwer admits Factor pawn'd ſome Cloths, 
but knows not it they were the Plaintiff's; Ordered that the Clothier in 
the Preſence of two more might have the View of them, which was that 
the Plaintiff might be thereby enabled to bring an Action at Law. Vern. 
497. Mich. 1686. Marſden v. Panſhall. 


— 


F) How it may be zſed. And in what Caſes it may 
be /o/d. 
* HEN a Man hath a Special Intereſt in a Thing by AF in Law, he See (A) pl. 
cannot work or otherwiſe uſe it; but where he has it by Ad f Þ Marg. 


> Party, he may; as in Caſe of a Pawn; per two Juſtices. Owen 124. be 17 2 
ich. 7 Jac. C B. Moor v. Conham. 


v hat which 

Corſe for due X : ws c le the 

worſe f wearirg, as Cloaths &c. the Pawncecannot uſe it. But if it be ſomewhar, that wHl not be the 
ar wearing &c. as Jewels &c. the Pawnee may uſe them, but then ir muſt be at his Peril; For it 
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the Pau nee is robbed in wearing them, he is anſwerable ; and the Reaſon is, becauſe the Paru bc 
in the Nature of a Depoſitum, that it cannot be uſed, but at the Peril of the Pawnee; and the 1 
occahoncd the Los. But if the Pawn is laid up, and the Pawnee is robbed, the Pawnce is not 
ſucrable. Alto if the Pawn be of ſucha Nature, that the keeping it is of Charge to the Pawnee 43 ** 
be a Cow or a Horſe, the Pawnee may milk the Cow or ride the Horle ; and this is in R ecompence 3 


the keeping. 2 Salk. 522 Paſch. 5 W. & M. B. R. Anon. 


2. M here Goods are pawned redeemial ie at a Day certain. The Pan 
in Caſe ot Failure of Payment at the Day may tell them. 2 Sal; 26“ 
1. . 5 
, 3. A. borrowed Money of B. and for a Security abſolutely transferred 
on Fachequer Annuity defeaſanced to be void en Payment ſuch a Day. Atter 
the Day B. demanded the Money frequently, and gave Notice that be 
would ſell at ſuch a Time, and that A. might be preſent to ſee it ſold 3. 
thefull Value. A. deſired Forbearance. B. died, and his Adminiſtrator ſold 
it by a ſworn Broker tor the full Value ar that Time, tho' atterwards 
they roſe in Value. A. praycd Redemption, or to compel the Purchaſe 
of another Itke Annuity to be transferred in Lieu of it. And fo it wa: 
decreed by Ld C. Harcourt, But upon Appeal to the Houle of Lord; 
ſetting out the Circumſtances of the Caſe, as that ſuch Annuities were 
uſually fold as well as Stocks at the Exchange, and that it was but 
Pawn, that the Requeſt of Forbearance was a ſubmitting to the Sale at. 
ter that Time, that among Merchants, aſter Day of Payment pait, they 
were taken as ready Money, that it would occaſion Mulriplicity ot Suits 
in like Caſes, and that this being the Caſe of an Adminiſtrator, who ws 
obliged to diſpoſe of the Aſſets to pay Debts and Legacies, it was the 
itronger ; the Decree was reverſed, Nemine contradicente. W ms's Rep, 
261. Trin. 1714 Tucker v. Willon. 


(G) Loft or Damaged. 


Bur ſec that, 1. IF the Pawn be of a periſhable Nature, as Oil, Corn &c. and no Time 


per Fleming of Redemption limited, the Loſs will be to the Pawner if the 
8 Goods perith naturally, and the Pawnee will have Debt for his Money, 


Bona Peritu- and the other no Remedy for his Pawn. Yeiv. 179. per Fleming Ch, |. 


ra as a Pawn, and not denied, in Caſe of Ratcliff v. Davis. 


at his own 
Peril be it, if he cannot re- deliver them again on Tender and Payment of the Money borrowed. 1 Bal 


30. Ratcliff v. Davis. 


— — — a — 
r >.9-.24- g 


4 Rep. 83 b 2. If the Pawns laid up, and the Pawnee is rob, the Pawnee is no: 
in South- anſwerable, but if he wears them, “he is anſwerable for the Loſs. 2 Salk 
core's Cale, 622. Paſch. 5 W. & M. B. R. Anon.— He may indie: the Robbers tv 

taking the Goods; For he has Property againſt all Strangers. See Kelv. 


the Pawnor 


tendered the 9. b. pl. 7. Mich. 21 H. 7. 


Aloney before 
the ſtealing, and the other refuſed to deliver them, then Pawnee ſhall be charged. Co. Litt. 59 — 


S P. For now his Property is determined, and he is a hay cy Derainer, and he thai keeps Gouts If 
Wrong muſt anſwer for them at his Peril at all Events; For his Detainer is the E caſon of his 5" 
2 Salk. 523. Trin. 2 Annæ B. R. Coggs v. Bernard. Roll. R. 129.—* Co. Litt. S. 123. 89 — 
4 Rep. 83. b. in Southcote's Caſe. 


— ili 


— — — dal — — - 
— - 


3. If a Creditor takes a Pawn, he is bound to reſtore it on Ph. 
ment of the Debt; Bur if his Care in keeping it be exact, and tee 
Pawn is loſt, he ſhall be excuſed ; For there is no Detault in him. 2 Salk, 

23. Anon. 

4. If the Pawn be laſt, the Pawnee has ftill his Remedy 0 to 
Money ; For the Law requires nothing extraordinary of the Paste 
but only to uſe an ordinary Care for the reſtoring ot the Goods. 25 


$23, Anon. (H) * 
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(H) Actions, Proſecutions, and Pheadings. 
Jenk. $3. pl. 


„ Nformation was made in the Exchequer by J B. that the King was ney. 

1 poſſeſſed of Jewel at W. and ſhewed what, which was in the kcep- 11 g. 35 but 
of N. P. Warden ot the Jewels of the King ſuch a Day and Wear; and this cem 
that after ſuch a Day and Year in London, it came to the Hand's of & H. miprImes 
ind Proceſs iſſued againſt him, who came and /i that the City of Loa- (35) *or(25.) 
aon is an ancient City, and has been Time our of Mind, in which there 
has been a Cuſtum I ime out of Mind, that if any put Goods in Pledge for 
amy Duty whatſoever, that he who receives it ſhall retain it till he be jatts- 
fred of the Debt, by Which &c. and that O. R was poſſeſſed, and the Day 
and Year in the Information, delivered the God's in Pledge to the Defendam 
for 601. borrowed of him; abſque hoc, that the Fewel came to his Hinds in 
any other Manner, and ſaid that the Sum is not yet paid, & hoc &c. and 
ſad by Proteſtation that the Property was not in the King, nor was it 
ſigned with the Print or Arms of the King, and the King demurr'd in Judg- 
ment ; and upon long Argument it was held by the beſt Opinion that 
the Cuſtom is not good; For it cannot have lawtul Commencement, and 
if it was good between Subjects, yet it ſhall not bind the King; and at- 
ter it was agreed in the Exchequer that the King thall be reſtored, and 
Proceſs by Capias awarded againſt the Defendant. Br. Cuſtoms, pl. 5. 
cites 35. H. 6. 25. 

2. In Debt, the Defendant ſaid that he has infeoffed him of certain Land Er. Pledges, 
in Pledge, and if he will re-infeoff him he is ready, and always has been to 5 C NY 
pry him; and the beit Opinion was, that it is a good Plea ; bur ſeveral 
were ot Opinion, that where Contract is jimple ar the Commencement, 
and alter Pledge is given tor the Debt, that it ſhall not he pleaded in 
Debt, That the Plainritt has pledg'd &c. Contra where Pledge is deliver'd 
for the Debt at the making of the Contract; For in the other Cafe, the 
one ſhall have Debt, and the other Detinue of the Goods ; Contra where 
it is given in Pledge at the making ot the Contract. Br. Dette, pl. 111 
cites 9 E. 4. 25. 

3. Debt tor 200 I. and counted that the Defendant delivered Silks to him 
to ſell, Meliore Medo quo poterit at his Pleaſure, and fo much as he might 
receive for the Silks, zo retain tor the 200 l. in Satisfaction &c. and 
ſo much as ſhould remain, the Defendant thould pay to him; and that 
ne fold for 1501. and for 501. which remained he brought his Action. Pi- 
got ſaid, J. B. offered you 200 l. for the Silks, and you refuſed ; and yet, 
per Cat. and Brian, this is no Plea; tor the Plainritt had Authority to 
ſell them at his Pleaſure, and if he had fold them tor 12 d. rho? they 
were worth 1cco]. the Detendant has no Remedy; bur Brooke lays, it 
ſeems to him that this is not Reaſon ; tor he was to ſell them Meliore 
11 quo poterit, which is, tor the beſt Price. Br. Dette, pl. 154. cites 
18 E. 4. f. 

4. Ireſpaſs by A. againſt B. of a Chain of Gold taken, the Defeadant 
ſud that the Plaintiff, betore the taking, licenced him to take the Chain, 
aud retain it in Pledge till too Marks which he owed to him were paid, 

y which Licenſe he took it, judgment &c. Keble demurred tor 
rer Cauſes, 1ſt. Becauſe he pleaded Licence, aud it arpeared by his own 
Plea that he took it as a Pledge, by which he ought to ſay, that he rook it 
42 Fiedge, and that the Plaintiit impignoravit &c. and not quod licen- 
clavit, Bur to this it was ſaid, that he cannot take it as a Pledge, be- 
cute he had not Poſſeſlion thereof before, but that he may take it and 
*tan it quouſque &c. Per Brian Ch. J. a Pledge cannot be but where the 
Thing is delivered by Command of the other to take it, and at ihe ſame Time, 
nd this is properly a Pledge. But if a Man commands another to take and 
Kain it till he be ſatisfied of ſuch a Delt, this is no Pledge, and this 

werlity was granted per Cur. And fo it ſeems the Plea good as to 

Ws, Keble inliſted, 2dly, Becauſe it is ut alleged, fer what Cane the 
Delt 
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268 Pawnage. 


Dit was due; and per Townſend and Davers Juſtices the Debt is not tra. 
verſable. And 3dly, Becauſe the Defendant did not ſay that the 100 Mark: 
were not paid at the Time when he took the Chain, and as to this the De. 
iendant amended his Plea &. Er Adjornatur. Br. Treſpaſs, pl. 251 
cites 5 H. ». 1. Ld Dudley v. Ld Powis. | 
5. In Treſpaſs of Goods taken the Defendant pleaded how he by Accord a 
the Plaintiff detained them in Pledge for 10 1. which the Plaintiſt ca 
lim, and did not ſhew Cauſe of the Debt; and well. Br. Pledges, pl. 1; 
cites 21 H. J. 13. E 
A. was in- 6. 1 Fac. 1. cap. 21. The Sale of Goods wrongfully gotten to any Broke; 
1 1 in London, Weſtminſter, Southwark, or within 2 Miles of Loudon, ſhall 1 
for beine a dlier the Property thereof. 6 
Pawn-brok- If a Broker, having received ſuch Goods, ſball at upon the Requeſt if 
er, and it e true Owner, truly diſcover them, how, and when he came by them, and 
eve! og ty to whom t hey are conveyed, he ſhall forfeit the double Value thereof to thy 
that this Iu- ſaid Owner. , 
gicim ent was This Act fall not prejudice the ancient Trade of Brokers in Londen, li. 
in Nature of ing ſelected and ſworn for that Purpoſe ; it being only intended againſt Enge 
an Action ff az Pawn-takers, who for the moſt Part keep open Shop. 


Troves; for it 
was, that the Defendant on ſuch a Day &c. had lent M. the Wife of T. S. 2s. 6d. and at the fans 
Time did receive of her an Under Petticoat of Silk, as a Pawn for the Re-payment of the Money 
and that he (the Defendant) had Illicite & Deceptive refuſed to deliver the ſaid Petticoat, noryith. 
ſtanding that the faid NI. had tender'd to him the ſaid 28. 6 d. with Intereſt for the ſame, Ad Damnun 
of the ſaid T. S. and in Malum Exemplum &c. ſo that at moſt this is only a Breach of Contract, which 
is actionable, but not indictable. But the Court (abſente Holt Ch. I.) would not quaſh the Indi&men;, 
becauſe of the Abuſe by Pawn-brokers. Sed Quzre ; for if the Defendant had demurred to this u. 
gy - could not have been maintained by Law. Carth. 277. Paſch. 5 W. & M. B. R. The King 
v. Gallwich. 

If the Pawn-broker on Tender of the Money refuſes to re- deliver the Goods pledg'd he may be iu. 


ed; For being ſecretly pawn'd, it may be impoſſible to prove a Delivery in Trover for want of Wi. 
netſes ; per Holt and Eyre J. 2 Salk: 522. Paſch. 5 W. & M. Anon. 


7. A Pawn-broker's Servant took a Pawn; the Pawner came and tender; 
the Money to the Servant; He ſaid he had loſt the Goods. On this Pawner 
brought Trover againſt the Maſter ; and per Holt Ch. J. Zrover lies. 2 Salk, 
441. Mich. 10 W. 3. Jones v. Hart at Guildhall. 

8. It I pawn Goods to A. for ſuch a Sum, A. may have Det: for the Mo- 
ney notuthſtanding his having a Pawn ; per Holt Ch. J. at Niſi Prius. 12 
Mod. 564. Mich. 13 W. 3. Anon. 


For more of Pawn in General See Batlment, JIroperty, and 
other proper Titles. 


Pawnage. 


(A) What it is. And what paſſes by the Grant of it 


Pawnage or 1. JYAwnage is the Profit of Acorns, Nurs, Hawes, Hipps, Sloes and 
Pannage, 1s Beech Maſts; per Welſh J. Quod Benlowe's conceſſit, and fad, 


1 That ſo it is of Apples and Crabbs. Quod Brown ]. negavit, and faid, 


Swine feed that Pannagium in the Exchequer is taken all one as Herbagium. Mo. # 
upon in the pl. 139. Anon. 


Woods ; As To ; ; WP” 
Maſts of Beech, Acorns &c. Alimentum, quod in Silvis colligunt Pecora, ab Arboribus dilap!u 


Alſo it is the Money taken by the Agiſtors for the Feeding of Hogs in the King's Foreſt. Crom Juri 
155. Stat. Welt. 2. Seq 25. Mavens ſays, Pannage ſignihes moſt properly, the Maſts of the % — 


Payment. 269 


Hedge-rows : And Linwood thus defines it, Pannagium eſt paſtus pecorum in Nemoribus & in Silvis, 
tote de glandibus & aliis fructibus Arborum Silveſtrum, quarum fructus aliter non ſolent colligi. 
I: is mentioned in the Statute 20 Car. 2. c. 3. Jac. Law Dict. Verb. Pannage. 


2. The Queen granted the Cuſtody of a Park for Life &c. cum Omni- 
bus Proficuis & Commoditatibus &c. to the ſaid Office belonging, to 
which the Herbage and Pawnage of the Park appertains, and after grants 
the Park to another and his Heirs. The Grantee cuts Trees and carries 
chem away, and it was held that this was Injury done to the Keeper, as 
to the Herbage and Pawnage, but not in reſpect of taking the'T'rees; For 
which Injury the Keeper is put to his Remedy by Aſſiſe or Action on the 
Caſe, and not by Action of Treſpaſs, which does not lie. For if fo, it 
would lie againſt him who had Franktenement in Poſſeſſion for Profit ap- 
rendre; and therefor Aſſiſe or Action on the Caſe lies for the Trees. It 
2 that Aſſiſe does not lie becauſe he cannot have Seiſin of the Pawn- 
age of thoſe Trees being utterly taken away, and there is Reaſon that he 
fall have Action upon the Caſe for his Damage, but for the Herbage he 
may have Aſſiſe, tor which Action on the Caſe does not lie. 2 And. . Anon. 

3. A. by Deed grants Herbagium & Pannagium within his Lands rend- 
ring Rent, and after the Grantor cuts the Trees, Dyer Ch. J. thought the 
Grantee could not bring Treſpaſs, nor could hinder the cutting them, 
but that he might have Ae; For it is Proficiuum in certo loco capiend. 
As of Eſtovers, if he cuts the Trees Aſſiſe lies, and he ſhall not diſturb 
him; For he has no Intereſt in the Trees. Mo. 46. pl. 139. Mich. 5 Eliz. 
Anon. 

By the Grant of Pannagium, Hogs may eat the Graſs; but if a Man 
t his Acorns, the Grantee muſt gather them; and where Pannagium 
is granted the Grantee may put in his Hogs into the Place granted. Sic 
Dictum fuit. Ow. 35. Mich. 13 & 14 Eliz. Anon. 


For more of Pawnage in General See Manwood of Foreſt Laws 
perbo Pannage; and tee Common, Foreſt, and other proper Titles, 


Payment. 


* 


(A) Good. In Reſpect of the Thing paid or given. 
A Being indebted to B. takes a Receipt of B. in his (A's) Books, and So another 
goes with B. to C. a Banker; the Banker asks B. it he would have Bill taken 
Money or Notes; B. ſays he muſt pay it away, and ſo takes 2 Notes pay- „ _ 
able to the Perſons he was to pay it to, and receives of the Banker » s. and the Tak 
Overplus, and within 3 Hours after the Banker breaks. It was agreed, if er owing the 
the Banker had refuſed Payment, A. had been chargeable notwithſtanding Banker 5 1. 
the 3 in B's Books, but here was a Negotiation of this Matter, ad. * 
which di charg'dA. and ſo B. became nonſuired at a Trial beſore Pember- Back be rin 


ten Ch. J. 2 Show. 296. Paſch. 35 Car, 2. B. R. Vernon v. Boverie. Bill as paid, 
this was 
held by Pemberton Ch. J. a Negotiating, and diſcharged A. Ibid. Cookſey v. Bovery. 


2. A. ſells Goods to B. and B. is to give a Bill in Satisfaction. B. is 12 Mod 203 
{charged tho the Bill is never paid; For the Bill is Payinent. But O- 8. C 
*erwife a Bill ſhould never diſcharge a preccilent Debt or Contract; Bur 
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it Part be received, it ſhall only be a Diſcharge of the old Debt 

much. 1 Salk. 124. 3 W. & M. Clark v. Mundall. 
And if a 3. If a Man contracts for Goods, and after his carrying them away giz. 
meds "ag * the Seller a Toldſmith's Note tor the Money, it does not amount to a Pax. 
ks before, ment; but it it were given at the very Time of the Contract, it would i, 
take ſuch a prima tacie Evidence that it was taken in Payment; per Holt Ch. J. 12 
on and keep Nod. 405. Trin. 12 W. 3. Anon, d 
it till the 
Party en gem it is drawn becrmes inſolvent, in an Action brought by him againſt the Buyer on tha 
Bill, he ſhall be barred ; but he ſhall recover the Debt upon the original Contract; per Holt Ch. 1 
12 Mod. 488. Anon. : 


— a 


tor 05 


4. If A. buy a Thing of B. and gives him a Go!d/miih's pill in pay. 
ment, which Vendor accepts without Exception; if the Goldimith ere 
worth nothing, and A. does not know it, it is a good Payment; ſecus it 4 
knew him to be in a failing Condition; per Holt Ch. J. 12 Med. ;;- 

Paſch. 13 W. 3. Anon. 
But if B. 5. It A. owes B. Money and he gives him a Gold/mith's Note in Paymy; 
had an Flec- the Debt is not diſcharged 'till B. receives the Money, if there be not Ds 
= 3 : = fault in him that it was not paid, or it he does not ar the Receipt of the 
a Gol dmith's Note give an Acquittance for the Debt to A. Per Holt Ch. J. 12 Mod, 521 


Note, and he Paſch. 13 W. 3. Ward v. Sir Peter Evans. 
choſe the 


Note, it may be otherwiſe; and more eſpecially if he gives p his former Security that he had for the origi. 
nal Debt; per Holt Ch. J. 12 Mod. 521. 


6. It A. and B. be two Goldſmiths, and B. gives a Note to C. for 100] 
A. gets Poſſeſſion of it, and brings it to B. and zakes @ new Vote thr it, 
giving up his former, it is no Payment; per Holt Ch. J. 12 Mod. 521. in 
Caſe of Ward v. Sir Peter Evans. 
J. Bond for a ſimple Contract is not Payment of the original Debt. 
but is a Thing of an higher Nature which extinguiſhes the Debt; per Hol: 
Ch. J. 12 Mod. 538. Trin. 13 W. 3. in Cafe of May v. King. 
6 Mod. 36. 8. The Court held, that a Goldſmith's Note 18*no Payment, being only 


3 p. Paper, and received conditionally (if paid) and not other wiſe, without an 
. expreſs Agreement to be taken as Caſh. 2 Salk. 442. Hill. 2 Ann. B. R 


Upon a gene- Ward v. Evans. 
ral takino, he 

that takes ſuch Notes ſhall bear the Loſs, unleſs he that gives the Bill evarrants it for a certain Time 
For then it is at his Hazard during the Time; per Ld. Wright. Chan. Prec. 200. Trin. 1702. Cron. 
ther v. Crawley. 


A * Bill of 9. The Party receiving a Goldſmith's Note ſhall have a reaſonable Time to 
e A receive the Money, and is not obliged as ſoon as he receives it to go im. 
Note, is not mediately for the Money. 2 Salk. 442. Hill. 2 Anne B. R. Ward! 


Payment, Evans. 
unleſs the 5 
Party omits receiving of it in a reaſonable Time, as 3 Days, when he might have received it; but! 
he gives a Receipt and accepts the Note as Payment, this ſhall bind him; per Holt Ch. J. 11 Mod >; 
Trin. 5 Anne B. R. Sir Charles Thorold v. Smith.— * S. P. Ibid. 7 2. in S. C. 


10. Payment of Baſe Money in Ireland is no Diſcharge, the Prov!/9 le. 
ing for Payment of Money in Sitver. MS. Tab. cites 20 March 1720. Bat! 
v. Conley. 


Maſt . 
miSerran (B) Good; in reſpect of the Perſon to, or by, avhom. 
(D) 
I. HRE covenant jointly and ſeverally, and the PlaintitF declares 
| Od Defendens non ſolvit, without ſay ing, (nor any ot the others) 


and yet it was held well, becauſe the Action was not brougit again 
1 them 
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them all, in which Caſe it would have been otherwiſe; And it any of the 
others had paid it, the Detendant might properly have pleaded it; So it 
is in Debt upon an Obligation, where two are bound jointly and ſeveral- 
Ivy, Novy. 75. in Caſe ot Conſtable and Clowbury, cites 15 E. z. 

2. In Debt upon an Obligation, the Condition was 75 pay to the 
Obligee, and others the Pariſhioners of D. 20 1. at the Feaſt of N. 
The Defendant pleads, that he paid it to the Obligee, and |. S. and Pp 
R. K. others ot the Parithioners of the Parith ; Ihe Plaintiſf replies, ke 
That J. 5. and R. K. were not all the Pariſhioners of the aid ; 
Pariſh, But Dyer and Welch held the Replication was ill; For it is not 

requilite that the Payment ihould be to all the Pariſhoners ; becaule the 

Condition 13 not ſo; Bur it he pays it to 7wo of the Pariſhioners, it is ſul- 

kcient. Mo. 68. pl. 183. Trin. 6 Eliz. Anon. | 

. Feoffment on Condition to pay 10 l. to the Feoffee, his Exccurors 

and Aſſigns, within three Years, That then &c. Feotlee has Ive three 
Sons, whom he makes his Executors, and dies betore Day of Payment ; 
The Ordinary grants Adminiſtration to J. H. during the Minority of tle 
Executors ; Per Dyer, It is the ſureſt Way to pay the Money ro the Ex- 
ecutors, notwithſtanding the Adminiſtration; For the Adminiſtrator in 
{ich Caſes is but a Bailiff or Receiver to the Executors, and accountable 
to them, which Harper conceſſit; And per Cur. it the Monies be paid ro 
one of the Executors it is ſufficient. 4 Le. 100. Temp. Eliz. Anon. 

In Debt upon a Bond upon Condition to ſtand to the Award of J. S. Pt where a 
the Defendant pleaded, that the ſaid |]. S. had arbitrated that the De- /7 #*, who 
fendant ſhould pay to the Plaintiſf 10 J. and he faid, he had paid it to ROE boy 
the Plaintiff's Wife, and that the received it; upon which the Plaintifi'de- 2 
murr'd ; And Judgment was given tor the Plaintiil. Le. 320. Trin. 31 received Mo. 
Eliz. B. R. Frond v. Barts. oy hr * 
Husband got Jvdgment on the Bond; It was ordered, that he acknowledge Sati, faction. 8 Caſe, 
38. Mich. 15 Car. 2. Seaborne v. Blackſtone. 


5. An Award was tor the Detendant to pay to the Plaintiff and another; In Debt 
In Debt for Non-pertormance the Declaration ſaid, that Detendant had 3 Bond to 
nit paid to the Plaintiff. Per Glyn Ch. J. It I am bound ro pay Money to 7 aintiff 's 


ö ide, the 
two, 1 can pay It actually but to one; For I cannot pay one and the ſame Declaration 


Sum to two ſeveral Perſons at one and the ſame time; And atterwards in averr'd, that 
IJ * * * * ! «7 
the ſame Term, the Court gave their Judgment, that it was good Cauſe we Money 1 
4 * , v * was 0 + ö 
to demur generally. 2 Sid. 41. Mich. 1657. Rot. 79. Abbot v. Biſhop. 8 


fo tle ſaid 

Indes before 
the Coverture &c. And it was objected, that it was not ſaid, Nec alicui eu, For it might be paid to 
one of them; but the Court held, that would have been ſuperfluous, and that it was ſufheient without 


it; for Pay ment to one of them is Payment to all the Obligees. Noy. 69. Warner & Stone & U. 
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6. In Trover it appear'd, that the Plaintiff's Sou had a general Authori- 
'y from his Father to receive aud pay out his Father's Money; 1 he Son 
ook a Bill tor Money due to his Father, and received it without a par- 
"ular Authority tor that Purpoſe, with an Intent to einbezzle and ſpend 
it, but gave a Receipt as for Money had to his Father's Uſe, and the Mo- dt 
ey was given to the Detendant. Holt Ch. J. held that the Action was 
naintainable by the Father; For the general Authority which the Son 
dad to take his Father's Money, made the Receipr of rhe Money to be 
to his Father's Uſe, and a good Diſcharge ot the Debt, ſo as that the Fa- 
«Kt could not avoid the Payment, and charge the Perſon that paid the 
| -20Ney with an Action, conſequently it became the Father's Money, the 
"on, into whoſe Pofleifion it was given, being to this Purpole as his Fa- 
ders Servant. Salk. 289. Coram Holt Ch. J. at Niſi Prius. Anon. 
7 He that has Pocver to ſell, has Power to receive the Money; For it a 
"Ian give Power to his Servaut to ſell his Horſe, he impliedly gives him 
8 tO receive the Money; and Payment to ſuch Servant is Payment to 
e Owner, Per Holt. 12 Mod. 230. in C. B. Mich. 10 W. 3. Anon. 
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l 272 Payment. 

| 8. Payment to the Treaſurer cf Gray's-Inn &c. is Payment to rheH ouſe; 4, 
; Payment to the Chamberlain of London is Payment tothe City. 12 Ng 

| 413. Trin. 12 W. 3. in Caſe of Levin, v. Randall. | 

1 
| 


. 


(C) Good. In reſpect of the Perſon to whow 


A Stranger. 


Money paid 1. 
to the Scri- 
vener of the 


F a Scrivener is employed generally to put Money to Uſe for , 
1 Year, and the Money is paid to the Scrivener, who breaks or docs 
Mortgagee is hot pay the _— the Payment does not excuſe the Party; but if hee. 
good Vay- ceives it by ſpecial Command, that is a good Caule of Equity. Hetl, 46. 
ment. MS. Mich. 3 Car. C. B. Anon. 
Jab. 20 No- 
vember 1702. Sharp v. Thomas A Man intruſts a Scrivener to put out his Money, he takes 8,.. 
for it, and afterwards delivered the Bond to the Obligee, but receives the [Intereſt from Time to Time, at 
afterwards called in the Principal; and the Obligor paid the Principal to the Scrivener, and took a Note fro 
him him to deliver up the Bond (he having it not when the Money was paid in) then the Scrivener ait, 
to the Obligee to ſend him the Bond, ich he accordingly does, but takes the Scrivener's Note, either to dle, 
back the Bond or pay the Money ; before the Money paid, the Scrivener breaks, and the Obligee for: 
little Money gets back the Bond from the Scrivener's Clerk, and puts it into Suit; and this Bill un. 
14 brought by the Obligor to be relieved, and have the Bond delivered up, which was decreed according. 
1 ly with Colts for the Court held, that from the Time the Bond came into the Scrivener's Hand, 
he was Truſtee for the Obligor (the Money being paid); and it is plain the Obligee truſted the Sci. 
vener, not only with putting out his Money, but with the Cuſtody of his Security. Paſch, 1691. Ab; 
Equ. Caſes 145. Abbington v. Orme.—Order'd the Bond to be cancell'd. Toth. 273. Hill. 20 Jac. Hy. 
et v. De-la-Fountaine. 
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But Payment 2. If a Judgment is given in Debt, and the Money is paid fo the Ang. 


to the Sheri 8 F > (x ö EEO 
peace wy uf ney of the Plaintiff, though the Money miſcarry with the Attorney, ye: 


is not good; the Payment is good. Het. 46. Mich. 3 Car. C. B. Anon. 


though on a 


Fi. Fa. ſome think it would be good. 2 Show. 139. Mich. 32 Car. 2. B. R.. . v. Morton, 


—_ only <> 


— —— — 


ö 2 Chan. Ca- 3. Payment of Intereſt of a Mortgage to Scrivener is good it he“. 
les 77- Arg. the Bond or Mortgage Deed ; So of Principal if he deliver up the Bond; 


| vever puts bat Otherwiſe of f Mortgage Deed as to the Principal; becauſe there mutt be 


| B's Money a Re-conveyance. But if Mortgagee agree, it is well during Mortgage“ 
1 upon Bond Lite, though he has neither Bond nor Mortgage, and ſo if after his Deceit: 


| to C. and af- Executor agrees to it either expreſsly or by Implication. 1 Salk. 157 


l 2 Hill. ) Ann. in Canc. Whitlock v. Waltham. 


" rincipal | 
1 1 the Scrivener, who gave a Receipt ; but the Bond being in B's Cuſtody, the Payment was. 
it ood. Vern, 150. Hill, 1682. Roberts v. Matthews. * Chan. Caſes 93. Mich. 19 Car. 2. S.* 
I! en v. Conisby——S. P. Ibid. 111. Trin. 20Car. 2. Dey v. Osbaſton. If Obligor takes not wit 
1 Bond when he pays, and the ee gon the Bond, and ſo has Remedy at Law, there the Deli tin 
| 
; 


the Scrivener. Arg. 2 Chan Caſes 77. Mich. 33 Car. 2. Taulurer v. Ward. + Chan. Prec. 2:3 
Mich, 1702, Martin v. Kingſley. | 
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(D) Good. In reſpect of the Manner. Fraud, Ai. 
ce KC. 


For though I. Makes a Feoffment to B. upon Condition, that i A within a le 
_ one e after the Death of B. ſhall pay 100 J. to the Heirs or Execrits*f 
8 5 B. that A. may re- enter. B. makes a Feoffment of the Land to C 

wo Conditi. Makes his Will, and his Wife and Heir his Executors, and dies; 4. with 
on perform'd in a Year after the Death of B. by Agreement with the Heir of B. at a TW 
in Words, and Place limited for the Payment pays the 100 l. ro him; And by 05 


yet Circum- 


1 


Payment. 273 
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cid Agreement A. 1s immediately to have back 30 J. of this 100 l. which ge will 
is done accordingly ; Adjudg'd and affirm'd in Error, that this colourable make it to be 
Payment is not ſuthcient to reveſt the Eſtate in A. For it is not a Pay- no Payment 
ment of the 100 I. but of yo I. only. Jenk. 261. pl. 61. Goodal's Caſe, nor Perform 


V ance in Juso 

Cro. E. 383. Paſch, 37 Eliz. B. R. Goodale v. Wyar. S. C. — And Eſtates of third Perſons ſhall 

vt be deveſted by colowrable or covencus Payments, but by true and eſtectual Payments. 5 Rep. 96. S. C.--- 

Poph. 99 S. C. for it was not was not done Aue ſeltends. — Godb. 299. citcs it as Packinyton's 
. 


Cale. 


2. It was held, that if colourable Payment of Money by a Purchaſor is 

recited when none was paid Revera, this Eſtate is invalid againit him that 

comes in bona Fide for a valuable Conſideration, and this may be given 

in Evidence well enough without pleading it. Clayt. 32. Aug. 11 Car. 

Ballard v. Sitwell. 

z. A. having Notice of a Decree to which he was no Party, pays con- 

trary to that Decree ; It was order'd, that he thould pay the Money over 

again. Vern. 57. 122. Hill. 1682. Harvey v. Mountague. This 

Not ice was only by being preſent in Court when the Decree was 

pronounc'd, Ibid. | 

4. A. has Notes of B. a Goldſmith, and knows B. to be in a * declining *6 Mod 147. 

Condition ; C. comes to A. to demand Money due ; A. asks C. it he will Popley V. 

take B. 's Notes in Payment; C. is willing to take it, and A. pays it him. x gs Bur 

Holt doubted if this was nor a good Payment, becauſe here was no Arti- 1 

fice or Surpriſe uſed, Farr. 139. Hill. 1 Ann. B. R. Hopkins v. Gery. « D. and 
OHers a 

Nete of a declining Goldſmith in Payment, and D. ſays I will rake it, if it be a good Man, tho' he 


then knew him to be otherwiſe, that will not be good Payment. Per Holt. Farr. 139. in Caſe of Hop- 
kins v. Gery. 


5. It a Banker or Goldſmith, who has many People's Money, will re- 
fuſe Payment, but keeps his Shop pen, and as often as he is arre/ted, pvc. 
Bail, he may by that Means give Preference of Payment to his Friends ; and 
when he has done, if he runs away, yet ſuch Payment thall ſtand againſt a 
Commithon of Bankruptcy. Per Holt Ch. J. Farr. 139. Hill. 1 Ann. B. R. 
in Caſe of Hopkins v. Gery. 

6. A. bequeaths a Legacy ro M. the Wile of J. S. who afligns it in 
Truſt for his Children, and aſter he deviſed it by his Will likewiſe, tor 
the Benefit of his Children, and made M. his Wife Executrix, who con- 
pounds with A's Executor, and accepts 200 l. in full for zool. Decreed that 
the Executor of A. ſtand charged to the Children for the other 106 1. 
Mich. 1 Geo. G. Equ. R. 89. Atkins v. Dawbury. 


(E) Good. / hat amounts to a Payment. 


. I a Feoffment in Fee be made on Condition to pay 100 l. on ſuch a 

Day, and at the Day the Feotlees make an ( Vligation to Feottor tor 
Payment of it, the ſame is no Performance of the Condition. Le. 112 
1 Paſch. 30 Eliz. C. B. in Caſe of Stamp v. Hutchins, 

2. A. paid B. 100 J. in Redemption of a Mortgagee ; B. bids C put it into 
is Ciſet, which C. did: Then A. demanded his Writings, which B. re- 
tuſed to deliver 3 whereupon A. required his Money again; B. bid C. ſetch 
to deliver it back to A. which C. did, and turned it out on the Table 
A. to take it in Preſence of B. This was a good Payment of the Mort- 
Tp but A. retaking the Money is accountable to B. for the Money as 

own Money. Cr. E. 614. Trin. 40 Eliz. B. R. Hewer v. Bar- 
tholome w. 

a 3. The Plaintiff ſold Goods to A. and the Defendant, being there pre- 
ent, Promis'd that it A. did not pay Ec. ſe cem, Atterwards the Ploin- 
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tiff accepted of A. a Bond tor all the Sum due upon the Contract; and afte: 
a Verdict tor the Plaintiff, this was moved in Arreſt ot Judgment; Fo 
that by the Bond the Contract was determined and diſcharged ; and b. 
Conſequence the Aſſumplit ot the Detendant, which depended upon it 
And accordingly the Court was for arreſting the Judgment, tor that it!, 
all one as if A. had paid it, or the Plaintiff had releaſed it; but it bein, 
thewn that the Bond was Part ot the firſt Contract, and conſequently the 
the Contract was not deſtroyed by it, Judgment was given tor the Plain. 
till. Noy 140. Oldiield's Cafe. 

4. A. brought 100 l. to pay to B.— C. who was B.'s Daughter, nate 
20 J. out of the 100 l. and went away with it. A. thall nor be chargcable 
with the 20 J. till he ſhall recover the ſame ot the Daughter; and an Ju. 
Junction was granted accordingly. Chan. R. 68. 9 Car. 1. Plomer 
Plomer. 

5. Giving Security for Purchaſe Money is Payment ; admitted. Cha- 
Cates 99. Hill. 19 & 20 Car. 2. Sir Joſeph Douglaſs v. Wade. 

6. 950 J. is to be paid by Vendee to Vendor; Vendee by Vendor 07. 
der pays 500 I. Part to a Bond Creditor, and takes au Affrgament to Hin 
the Bond, and likewiſe pays other Money to other Creditors by \ eo; 
Order, but took Security tor Repayment, on certain Conditions, Decreed 
to be No Payment to the Vendor, ſo long as the Aſſignment ot the Bond. 
and the Security tor Repayment were kept on Foot, and not delivered u- 
to be cancell'd. Fin. R. 84. Hill. 25 Car. 2. Magſon and Sitwell y, 
Fane, Clayton & al. 

7. A Note drawn on A. to pay Money tor Value received is a good Di- 
charge of a Debt, tho' the Note be not paid, unleſs the Creditor 2e 
the Bill in convenient Time. Per Holt Ch. J. Show. 155. Paſch. 2 W. & 
M. Darrach v. Savage. 

8. A. gives B. a Bill of Exchange on C. in Payment of a ſormer Der; 
this is not allowable as Evidence on Non Ailumptit, unleſs paid; For a Bil 
ſhall never go in Diſcharge of a precedent Debt, except it be Part of the 
Contract that it thould be fo. 1 Salk. 124. 3 W. & M. Coram Holt Ch.] 
at Guildhall. Clark v. Mundall. 

9. The Plaintiff was indebted to the Defendant upon two Notes; and 
the Detendant obtained Judgment at Law againit him tor the Money; 
and then defiring the Detendant's Forbearance, he told him that it e 
would procure one Defoy to give him his Note for the Money, he would acct! 
of it, and acknowledge Satisfaction on the ET and deliver up th: 
Plaintiff's Notes; and being to go forthwith out of England, he leſt the 
Plaintiff's Notes with his Agent here, to be exchanged tor Defoy's, it 
Caſe the Plaintiff procured them; and the Plainrift accordingly procuret 
two Notes, payable to the Defendant, which he delivered ro the Deter- 
dant's Agent, and took up his own Notes, and the Attorney at Las 
ſtaid all further Proceedings, but would not acknowledge Satisfaction 0! 
the Judgment, having no Orders tor it from his Client; and before Des 
paid any of the Money he failed, and then the Defendant proceeded at La, 
on the judgment; whereupon the Plaintiff brought this Bill to be relieve, 
and ſuggeſted that he had diſcounted the Money with Defoy, and made fun 
SariafaBtion, but he made no Preof of any ſuch Thing, and rheretore att: 
Hearing his Bill was diſmiſs'd by the Maſter of the Rolls, and this B. 
cree was affirm'd by my Lord Keeper on Appeal. Abr. Equ, Calcs 145 
Hill. 17500. Grubarr v. Gairand. 

10. When a Merchant draws a Bill upon a Correſpondent, who dc 
this is Payment; For it makes him Debtor to another Perſon, who 7) 
bring his Action. 10 Mod. 37, Trin. 10 Ann. B. R. Per Parker Ch |. !! 
Caſe of Louviere v. Laubrav. 


F) Wh: 


\ 
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(F) What amounts to a Payment. Roto, 


i. EBT upon an Obligation with Condition that the Defenaant 
grants to the Plaintiff before IWhitfentide the Leiv and kar of tHe 
14.1 of D. Habend. &c. / 6 J. le paid, that then &c. and ſaid that 
etre W bitfontide the Defendant leas'd to the Plaintiff the Mill for Term of 
1 Jears, rendring ſuch Rent per Ann. &c. and that the Plaintiff jj ould retain 
in his Hands all the Rent which ſhould amount to 6 1, And per Needham, 
this is good, tho' the Rent and Farm were not in Eſſe at the Time of the 
Obligation made, but the Leaſe was made aſter; but Laicon contra, and 
that the Retainer of the Rent till the 61. be paid, is as good as Pay- 
ment of the Rent or Grant to the Plaintiff oi the Rent, till 6 J. be paid; 
Er Adjornatur. Br. Condition, pl. 81. cites 37 H. 6. 26. © ©. cel 
2. In Prohibition the Suggeſtion was, that the Queen, and all thoſe io 4-2 ; 


in Satistaction of 7ithes. In Evidence it appeared that the Queen had the ten . 
Eſtate of the Abbot ot K. who was Owner of the Land, and likewiſe Rel or I rot 
in Fee in Right of his Abbey. And it was infiſted that this did not 

rove the Preſcription, becauſe neither the Abbot, nor the Queen who had 

his Eſtate, could pay themſelves. Bur rhe Courr held otherwiſe ; tor 

that the Unity of the Inheritance of both was not a Diſcharge in perpetuum 

of the Tithes or Modus. And if fo, then the Retainer thall be ſaid Pyy- 

ment to himſelf. Mo. 521. Mich. 40 & 41 Eliz. B. R. Chambers v. 
Hanbury. 


(G) Made; ow it may be. By Parcels. 


. ] N Caſe the Plaintiff declared that the Detendanr, in Conſider— 

ation the Plaintiff would torbear him a Debt tor a certain Time, 
promiſed to pay it at two ſeveral Days, and ſhewed which in certain. And 
t was mov'd in Arreſt of Judgment, that it is wot mentioned by what Por- 
ions the Debt was to be paid. Per Clench j. the Defendant has Liberty 
10 pay it in what Portions he pleaſes. But, per Gawdy, he ought to pay 
It by egual Portions ; As a Rent referv'd payable ar two Feaſts, without 
laying by what Portions it ſhall be paid. The Court agreed that the Ob- 
cction was not good Cauſe to arreſt the Judgment. 3 Leon. 235. Mich. 
32 Eliz. B. R. Brewin v. Mansſjeld. 


(H) Made ; At what Time it on9ht to be. 


1 F I /ell my Horſe to you fer 20 l. you ſhall not have the the Horſe if But if fu- 
you do not pay the Mine) preſently ; For tho I am content that you tre Day of 

ſhall have him for 20 1. yet it it is not paid preſently, bur aucther comes : = de 4 
nd gives me 201. fer him, and I accept it, there the ſecond ſhall have it, ot the ood. 

and not the firft, who did not pay me. Per Carell Serj, which Fitzh. Bargain, and 
|. and Brudnel Ch. J. agreed. Br. Contract &c. pl. 15. cites the Vende: 

14 H & 19 has Poſſeſſion 

; immediataly; 

| ; p and the Ven- 

dor ſhall have Action at the Day Per Fitz Br, Contract, pl. 15. Cites. 14 H. 8. 15. 


2 Bur 


$53. in 


whoſe Eſtate &c. had us'd ro pay to the Rector of K. 2 8. 4d. per Ann. caſe of Ben- 
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276 Payment. 


en eee 
['ut if Ide 2. But if you are in the Market and offer me a Piece of Cloth fe- 


bert, and be- 20 8. and 1 agree, and as I 2m tiling the Money another conies and pi, 


ore i R — . * 0 2 
ebe, 5 (ol 50% 208. for it, and gon agree, yer I all have the Cloth; For there 18 ;,, 
the Cloth to Default in me. Per Broke. J. which Pollard J. agreed. Br. Contr,6- 
another, there pl. 15. CITCS 14 H. 8. 19. 


I ſhall not 

have the Cloth, becauſe I did not pay preſently, nor no Day of Payment was given between us pe 
Broke J. which Pollard J. agreed. But otherwiſe it teerns, if Vendor had agreed to flay till tle Verde 144 
Br. Contract, pl. 15. cites 14. H. 8. 19. Lut if the Verer aud 


Photo 5 


fetched the Money from his Heuſe 
V/endee are agreed tor 208. and the Vendor delivers the Cleti to the Vendee, ard he accepts 
fect Bargain ; and fo fee a Diverſity bet een à perfect Bargain and a Communication. Per B. 
tract, &. pl. 15. cites 14 H. 8. 19. 


3. But Sale of Stuff for ſo much as F. N. Hall arbitrate is a good 
tract, it he arbitrates what, &c. and it he will not arhitrate any Su. 
then the Bargain is void; Per Pollard, to which Brudnel Ch. J. agreed, 
And by him, if J. N. was preſent, and would 7' ſay, the Bargain is 
void; but it he be ext, the Bargain is good till J. N. refuſes to ſa 
what ſhall be paid, and the Parry thall have reaſenable Time to move |, N. 
what he thall ſay &c. having Regard to the Diſtance of the Place where 
he dwells. Br. Contract &cc. pl. 15. cites 14 H. 8. 19. 

4. And a Man may ſell! his Stuit for 10/. upon Condition that he hal! 
have it again when he comes to Pauls, and by the Performance &c, the 
Bargain ſhall be void. Per Pollard. Br. Contract &c. pl. 15. cites, 
14 H. 8. 19. 

5 And it a Man ſells his Horſe for 10 J. and accepts 1 d. in Earneſt, it i; 
a good Contract; and the Vendee thall have the Horſe, and the other thall 
have an Action for his Money. Per Brudnel Ch. J. Br. Contract. pl. 1; 
cites 14 H. 8. 19. 

6. A Difference was taken, where a Day of Payment is limited, and 
where it is not: For in the firſt Caſe the Contra? is good immediately, and 
an Action lies tor it without Pay ment; but in the other Cafe not. A; 
it a Man buys of a Draper twenty Yards ot Cloth, the Bargain is void 
unleſs the Money is paid immediately; but it a Day of Payment be l. 
mired by the Parties, in this Cafe, one ſhall have an Action of Debt, and 
the other an Action of Detinue. Hill. 28 H. 8. Dy. 30. pl. 203. 

7. It I in Conſideration of 10). to be paid at Michaelmas promiſe No 
a Horſe, it is no Plea that the Money is not paid, Dy. 76. pl. 30. Marg 

And ſays it has been often ſo adjudged. 

8. There are four Times of Payment of Rent. 1. Voluntaryand not Satis- 
Factory. 2. Voluntary, and in ſome Caſe Satisfatfory, in tome Cale not. 
3. Legal and Satisfattory abſolutely, and not Croercive. 4. Legal, Satis- 
factory, and Coercive. See 10 Rep. 127. b. Mich. 11 Jac. in Clunn's Cale. 


(C. g.) pl. 
34 | 
A. promiſes 1. Bond was to pay at or before the 25th of March, and the Oblig 
to pay 100 |. tender d the Money the 24th. And the Queſtion was, W het! 
= = 1 5th of the Bond was ſorfeited ? Per Anderſon Ch. |. It he had rene: 
Bread in the laſt Inſtant of the 24th Day, he had fav'd the Obligation: For ©: 


© rando re- : | | is 
quiſitus foret, Word (before) continues the whole Time trom the Date of the Bond t.. 


A. is not the firſt Inſtant of the 25th Day; and where a Man has Liberty of 1 im 
bound to pay to do an At, he ſhall do it in the laſt Inſtant of the Time. But the ot” 
this till the 3 X a 5 GY 

Juſtices were againſt him, and thought that the Word (5747) = * 


laſt Hour of of f4 oat * 
the Day, and have no other Conſtruction, than that thereby the Obligor might de 
re; 


B. ought not mitted to pay it before the Day, Ly Agreement of the Ole 2 90 


Dl. 


ro requeſt it or it ſeems that is no more than the Law allows. Mo. 12%. Þ 


before ; per : 
dag Noll. Paſch. 25 Eliz. Anon. 
R. 189. Paſch 13 Jac. B. R. Hudſon v. Barton - Roll makes a Quære. 


8 (I) Made. At what Time it way be. 


3 
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2. In Debt upon Bond, the Condition was for Payment of a Sum at a Dy. 222. b. 
certain Day and Place. The Defendant pleaded Payment at the Day and \, —— 


A 2 : . arg. Cites 
Place, according to the Condition; and upon Iſſue taken, it was found 8. * 2 


char he paid it before the Day, and at another Place, and the Plaintiff ac- 198. 8 C — 
::pted it. And the Defendant had Judgment by the Opinion of the whole Mo. 265.5. 


Gurt; For * Payment beſore the Day 7s Payment at the Day. Trin. 1 45. 
z1 El. C. B. Cro. EI. 142. Bond v. Richardſon. 1 Leon. 311. 
S. C.—Sav. 

06 8. C—* Mo. 366. pl. 502. Anon. S. P.—Cro. J. 434. Hill, 14 Jac. B. R Holms v. Brocket. S. P.— 
Godb. 10 pl. 14 Mich. 24 El. C. B. S. P. But that it not being pleaded ſpecially, but generally, that he 

id it according to the Condition, the Jury muſt find againſt the Defendant ; For that the Special Mat- 
Ls would not prove the Iſſue. And Dyer Ch. J. ſaid that the Plaintift's Counſel might have demurr's 
to the Evidence. — Dy. 222. b. pl. 22. S. P. 


z. In Debt on Bond, Defendant pleads Payment before the Day, and Iſſue 8 C. cited 
being taken upon it, it was found for the Plaintiſi« But upon a Writ of * by 
Frror the Judgment was revers'd. For tho? ifa Verdict had been for the in (Cub 
Defendant it would have been good ; becauſe Payment before the Day is Martin v. 
Payment at the Day; yet being found for the Plaintiſſ, it is become * an im- Pritchard. 
material Iſſue ; For 5 before the Day, is no Evidence of Non- 8 + porn 

ayment at the Day; and it might be paid in the mean Time. 10 Mod. D 
147. Hil. 11 Ann. B. R. Merryl v. Joſſelyn. ade 


CO . : : Matter, the 
Plaintiff might demur. Ibid. — * Cro. Jac. 434; Hill. 14. Jac. B. R. Holms „. Rrocker. 


(K) Made, at what Time; Where the Day 1s uncertain- 
ly expreſſed. 
. Bond was to pay 20 l. at the Feaſt of our Lady, without limiting 
in certain what Lady Day, viz. The Conception, Nativity, or 
Annunciation. Per tot. Cur. The Deed ſhall be conſtru'd ro intend ſuch 
Lady Day which ſhould next happen and follow the Date of the Bond. 
3, Le. J. 6 Eliz. B. R. Anon. 

2. A Statute Merchant was acknowledg'd for the Payment of 500 1. but Bridg 16. 
nm Day of Payment was limited, as mentioned in the Statute of Acton ey whe 
Burnel ; and the Lands being extended, an Audita Querela was brought, 8 os, 
and inſiſted that the Statute was void for that Omiſſion; And of that Winch. 86. 
Opinion was Hutton J. but the reſt of the Court held the Statute to be Hickford v. 
good. And they agreed that a Day of Payment is matter of Subſtance ; Machin. 
becauſe without it the Mayor cannot tell when to make Execution, which 5 Lee! 
appears here upon this Statute ; For as no particular Day is limited for 7, makes a 
the Payment of the Money, it is payable immediately, and ſo it is as Quare, if a 
certain, as if a Day had been mentioned in the Statute ; and of this the Statute Mer- 
Mayor is to take Notice. And accordingly Judgment was given againſt cont be @ 


the Plaintiff in the Audita Querela. Jo. 52. Mich. 22 Jac. C. B. ; Song oy 
Maskelyne v. Higford. cher it be 


ayable till 

all the Days of Payment be paſt, as of a Bond. Hutt. 42. Davis's Caſe. S. C. bat hay a Su- 

. was awarded upon the Extent, the Statute being void for the Omiſſion of the Day 
ay ment. 


(L) Payment, limited in the Disjunctive. 


. DON D for Payment of 40 l. annually during the Life of B. at the Het. 74 
Feaſt of St. Michael and the Annunciation, or within thirty Days Anon S. k. 
| after 


So 


B b bb 
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28 after every of the ſaid Feaſts. B. dies within the thirty Days. Helq 
{> per that this a Diſcharge of the Payment due at the Feaſt before his Death 


= ening Ch. Cro. E. 380. Hill. 37 Eliz. in Scacc. Price v. Williams. 


Gro J. 228. 


In Cale of Bar wick v. Foſter 


Arn 


(M) Application. How. Ih ſhall apply the Payment. 


If one pays 1. HE Defendant being indebted to the Plaintiff upon Bong, ang 
2 Arch alſo upon Book, for \V ares had ot him, tender'd the Money due cn 
of @ Bond, the Bond at the Day, which the Plaintiff accepted, and faid ir ſhould be 
and the Par- for the Book Debt, but the Defendant ſaid, he paid it upon his Bond and 
ty to whem it not otherwiſe. The Plaintiff croſs'd his Book as diſcharg'd, and brought 
EIN / — Debt on the Bond, bur adjudged againſt him; For the Payment is to be in 
yecejve it fox the Manner the Detendant would make it, and not as Plaintiff would xc. 
aretterCanſe, cept it. Cro. Eliz. 68. pl. 19. Mich. 29 & 30 Eliz. Anon. 

et if he re- : 

* it, it ſhall be judged to be paid in Satisfaction of the Bond; For he muſt receive it upon ſuch 
Terms as the other will pay it. Sic dictum fuit. Sty. 239. Mich. 1650. in Caſe of Bois v. Cran field. 


— 677, 2. The Manner of Tender and of Payment ſhall always be directd 1; 

en... him who makes the Tender or Payment, and not by him who accepts them, 
Core. S. C. n 7. 09 2-0-8 . 
ſavs, the And therefore where a leſs Sum was paid in Satistaction of a greater be. 
Court in- fore the Day, tho' it was allowed to be a good Diſcharge, yer becauſe the 
clin'd it was Detendant did ot plead that he paid it in Satisfaction, but that he paid it 
a E generally, and that Plaintiff received it in Satisfaction, the Plaintiif had 
mention the Judgment. 5 Rep. 117. Trin. 44 Eliz. Rot. 501. C. B. Pinnel's Cafe. 
Objection to 
the Form of it. 
of both he pleaſes; For he and not the Receivers is the Frſt Agent. 
Stracy v. Sanders. 


A. owes B. 20 l. by Award and 20 l. by Bond. He Fab 20 L. It ſhall be on which 
arr. 123. Hill. 1 Anne BR 


2 Chan Rep. 3. Money paid before actual Entry of Fudgment on Bond is to be talen 
tho' the judgment be entred after, as of a Term 


. d 

ny betore the Payment. Chan. Caſes 24. Trin. 15 Car. 2. Criſp v. Blake. 
So where it 4, Where Intereſt is due on a Bond, and the Debtor pays any Sm 4 
was more, it than the Intereſt, the Payment is to be accounted Intereſt only. Chan. 


Gurg'd Caſes 106. Paſch. 20 Car. 2. Arg.—Ibid. 24 Arg. in Caſe of Criſp v. Blake. 


the Intereſt 

firſt. 8 Mod. 242. Paſch. 10 Geo. Boſtock v. Boſtock. Judgment was had for Principal and lu. 
reſt due on a Bond. Decreed per Bridgman K. on Appeal, and confirm'd per Finch K that what Sum the 
Oblipes had receiv'd Prior to the Entry of the E ſhould go in Diſcharge of the Intereſt, an: 
what he received after the Judgment enter'd, ſhould go firſt to diſcharge the Intereſt and then the Pri- 
cipal. Fin. R. 89. Hill. 25 Car. 2. Criſp v. Bluck. 


If there had F. A. is bound as Surety for B. to C.—B. owes C. a further Delt of 1994 
been 2 Debts on Simple ContrafF,—B. and C. come to a ſtated Account tor all Monts 


2 N owing to C. as well for What was due on the Bond in which A. is b0u 


rally paid, as for what is due to C. on Simple Contract; and there being due to- 
the Creditor 85 1, B. makes a Bill of Sale towards Satisfaction of the whole Debt; ard 
may elect decreed, that the Money ariſing by the Bill of Sale ſhall be applied © 


and chooſe 


after to what Wards Diſcharge of both Debts in Proportion. Vern. 34. Hill. 1681. Per- 


Debt to ap- T1s v. Roberts. 

ply it, when ; 3 
on Payment the Debtor made no Diſtinction how he paid ir, but the Payment (in the principal C. 
being purſuant to a preceding Account of both Debts, the Payment ſhall be intznde4 accor9'7; * 
the Account, viz. on * both Debes, and ſo ſhall be proportion'd ratably on both Debts; per LA CA 


cellor, and ſo confirm'd an Order of the Maſter 2 Chan. Caſes 84. Hill 35 & 34 Car. 2. Pe" 


Roberts—* 8. P. but obſcurely expreſs'd Show. 216. Paich. 3 W. & M. Styart „. Rowland 


5. 4 


—— i 
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6. A Creditor by Fudement and alſo by Bond receives 2001. of the Pur- 
chaſor of the Eſtate of the Debtor, but gives no Notice to the Purchaſor, 
that it was to be apply'd towards Payment of the Bond Debt. Per Cur. it 
{hall therelore be apply'd towards Satisfaction of the Judgment, the 200 l. 
being Part of rhe Purchaſe Money. Vern. 468. Trin. 1687. Brett v. 

lar ih. 

: 7. A. whilſt a Trader owes 1001. to B. and leaving o his Trade, bor- 
rows of B. 100 I. more — A. pays B. 100 J. not mentioning which. Per 
Holt Ch. J. it ſhall be apply'd to the former, fo that the Creditors ſhall 
never charge him with a Commiſhon of Baxkruptcy tor that 1901. which 
remains. Cumb. 463. Mich. 9 W. z. Anon. 

8. A. was bound to pay B. Soo l. Atterwards C. became Surety with A. fer 
100 /. Part of the oO J. and then A. having a Fudgment for 5001. againſt 
J. H. aſſigned it to B. towards ſatisfy ing B's Debt. B. received ſeveral 
Sums on the Judgment, and the Sheriff, by B's. Conſent, let A. have 800. 
of the Money levied on the Judgment athgned to B. This will not any 
ways help C. and go in diſcharge of any Part of the 1001. he is Surety 
for. But if B. had actually received any Money, and had atterwards lent 
ic or any Part of it to A. then C. would have been caſed by ir. Per Ld. 
Wright. Ch. Prec. 178. Mich. 1700. Halford v. Byron. 

9. A. indebred to B. by Specialty, viz. Articles under Hand and Seal, See Maxime. 
and alſo on Simple Contrat# on a running Account, pays ſeveral Sums, and —5 Med. 56. 
entered them in his own Book, as paid on Account of what was due on Fs o . 8 
the Articles. Per Cowper C. .©nicqaid Solvitur, Solvitur ſecundum Modum 1 
ſoldentis, is to be under ſtood when the Perſon pay ing declares at the Time of indebted by 
Payment, on what Account he pays it; Bur it the Payment is general, gag and 
the Application is in the Receiver, and the Entry in A's Books is not ſut- any gt "ge 
ficient to make the Application. 2 Vern. 606. Hill, 1707. Manning v. Money ge- 


Weſtern. nerally. It 

: ſhall be 

taken to have been paid towards Diſcharge of the Money due on the Mortgage, which carry'd Intereſt. 
Vern 24. Mich. 1681. Hey ward v. Lomax So if indebted by Hand and for Gocds. 2 Brownl. 107 
If one owes 40 l. by Bond for the Payment of 201]. at ſuch a Day, and 201. Ly Contract to the fame 
Perſon, payable at the ſame Day; and at the Day he pays 201. without telling for which it is, it ſhail 
= 7 ng in Equity upon the Bond, becauſe that is moſt penal upon him, 12 Mod. 559. Mich. 13 

3. Anon. 


(N) Plea. / hat is 2 good Plea of Payment. 


U. Pigment is no Plea, unleſs where the Defendant cannot wage his 
Law. Br. Dette, pl. 96. cites 22 H. 6. 36. 
2. Payment to a Stranger by Command of the Plaintiff is no Plea in Debt Br. Condi- 
of 101. ro pay 51. But Contra of Payment to the Plaintiſ by the Hands of tion, pl 12. 
1 But in Debt of the Penalty or of the Principal Sum ſpecified eites S. C. 
F. rit of Debt, Payment is no Plea. Br. Dette, pl. 15. cites 27 
3. Debt of 101. the Deſendant ſaid, That the Plaintiff” has received xl. 
of it pending the Writ and no Plea, but ſhall anſwer to the Debet; but Ac- 
{uttance of Part ſuffices to diſcharge all the Action. Br. Debt, pl. 137. 
cites 3 H. 7. 3. 

4. And in Debt for Rent upon a Leaſe for Years, Payment of Parcel in 
another County is a good Plea, and ſhall abate all the Writ. Ibid. 
5. In Debt upon a /ing/e Bill, the Defendant pleads Payment without Cro El. 455. 
Acquittance ; upon which Iflue was taken and found for the Plaintiff. It & C 
was held that Payment without Acquittance is no Plea, and ſo Iſſue was Mo. 692.5 


in d upon a Thing nor material; For if the Defendant had paid the 8 


dum without an Acquittance, yet the ſingle Bill had remain'd in Force. chols—— 
m_ there having been an Iſlue join'd upon an Affirmative and Negative, Jerk. 255. 
4d ound tor the Plaintift, it was held to be aided by the Statutes of S. C—Mo. 
Jeotails, 


lc, i 
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plcton & ſeofails; and Plaintiff had Judgment, which was affirm'd on a Writ gf 
Bout V- Error. 5 Rep. 43. Mich. 37 & 38 Eliz. B. R. Nichols's Caſe, 


"Frewlock. 
Cro. E. 884. Colbrook v. Foſter. 8. P 


§. P. —Cro. El. 157. Etnam v. Tottam. S. P. 
Dy. 25. b. pl. 160. Anon. S. P. per Montague. Dy. 51. Mich. 33 H. 8. B. R. Waberley v. Cock. 


erel. S. P Arg S. P. and a Fortiori, it is not a good Plea in a Scire Facias upon a Judgment 
which is a Debt upon Record. Reſolved per Cur. Trin. 35 Car. 2. C. B. Rot. 317. Kettelby v. Hale“ 
Tra To a Bond <vith Condition indorſed Payment is a good Plea before Breach, but net af tercevardt, rg 
more than to an Action of Debt upon a 1 Bill ; For the Benefit of the Condition is loſt when the 


Breach is made. Per Holt Ch. J. Trin. 13 N. 3. 2 Salk, 508. Marle v. Make. 


6. In Debt upon Obligation the Condition was, that the Defendant ſhould 
pay from Time to Time the Moiety of all ſuch Money as he ſhall receive, and 
give Account ; And per Cur. Payment pleaded is good without ſhewing 
the particular Sums ; But they agreed, that it che Condition had been to 
pay the Moiety of &c. without ſaying from Time ro Time, it ought to 

pleaded fpecially. Quære the Diverlity. Sid. 334. Paſch. 19 Car. 2. 


Church v. Brownewick. 
7. 4&9 5 Ann. cap. 16. S. 12. Enacts that in Debt on ſingle Bill, Dit, 


or Scire rf on fudgment, Defendant may plead Payment in Bar, In 
Debt on Bond, if the Defendant before Alt ion brought hath paid the principal an 
Intereſt due by the Defeaſance or Condition, th ſuch Payment was not mad: 
ftrily prod to the Condition or Defeaſance, yet it may be pleaded in Bar, 
and ſhall be as effefFual as if the Money had been paid at the Day and Place, 
according to the Condition, and had been fo pleaded. 


1 


(O) Proof of Payment. What is. 


g. HE Court inclined, that a Receipt in the Mortgage Deed, and 

Condition of Redemption on ee of the Money, and 
Defendant's Oath that he had paid it, was Evidence enough of Payment 
after ten Nears againſt any Perſon. Chan. Caſes 119. Hill. 20 & 21 Car. 2. 
Goddard v. Complin. 

2. Bill againſt an Executrix for Performance of Articles, by which ber 
Husband was bound to pay 6000 l. to the Plaintiff, who acknowleag d the 
Receipt of the whole, viz. 4000 1. in Money, and the reſt by a Convey- 
ance of Lands ; Decreed, that the Acknowledgment is an Evidence of the 
Performance, ſince the Plaintiff made no further Demand for ſeveral Nears; 
and it is unreaſonable to put an Executor to prove a preciſe Payment ater to 
long a time, and the Acknowledgment under Hand and Seal ought to 
be concluſive, and diſmiſſed the Bill. Fin R. 246. Hill. 28 Car. 2. the 


Duke of Newcaſtle v. Cleyton. 


9 


(P) Payment. Deviſe or Settlement for Payment of Debts. 
How. Pari Paſſu. 


9 HERE an Equity of Redemption or Truſt Eſtate is deviſed fr 
Caſes 275. Payment of Debts, all Debts ſhall be paid equally. * But! 
Gra. Whit- ſuch Deviſee be alſo made Executor, then do the Lands ſo deviſed become 
ton v. Lloyd. legal Aſſets, and then Debts mutt be paid according to their Precedency 

at Common Law, and this is ſaid to have been reſolved 1 


—8 P. 2 or Superiorit ; 
Vern. 248. Caſe of If v. Morly, and decreed accordingly here. Vers. 6: 


Mich. 1691. M: 3 
— „. Mich. 1682. Girling v. Lee. 


Powell — : | 
a Vern 405. Mich. 1700. S. P. Anon. Chan. Prec. 127. Mich. 1509. Cutterback v. Smith. — 


Payment. 


Chan. Prec. 136. Mich. 1700 Bickham v. Freeman. — Lord Cowper thought the Accident of being 
made Executor (which Mr. Vernon inſiſted ſtrongly upon) ought to make no Difference in Equity, but 
that all Creditors Mould be conſidered equally, and would fee Precedents though Mr. Vernon faid it 
had been a ſettled Diſtinction, and that there were ſeveral Precedents in Point. Ch. Prec. 408. Trin. 
1-15. Challis v. Casborn. BO a 

„ Diſtinction was taken Arg. that where a Deviſe of Lands to be ſold for Payment of Debts is made 
i Executors and their Fleirs, they are legal Aſſets, and Debts muſt be paid in a Courſe of Adminiſtra— 
tion,; otherwiſe if deviſed to 7. ruſtees cu <were not Executors, or to Enxecutors and a third Perſon a Stron- 
ger, incirher of which Caſes they would only be equitable Aﬀets ; hut at the firlt Hearing the Maſter 
the Rolls ſeemed not to agree, in Regard generally all Teviſes for Payment 'of Debts are ro Execu- 
tors; But in the principal Caſe, the Premiſſes deviſed being mortgaged in Fee by the Teltator, and he 
having nothing but an Equity of Redemption, it was reſulved by Lord C. King, that it could be only cqui- 
able Aſſets, and conſequently muſt go amongſt all the Creditors equally ; For as much as Debt by 
ſudgment, and a Debt by ſimple Contract are in Conſcience equal. 2 Wms's Rep. 414 to 416. Trin 
1727s Deg. V. Deg. 


/ 


2. A. having mortgaged his Eſtate ſeveral times over, and for near the Debtson 
full Value to each Mortgagee, and being likewiſe indebted on Judgment . N 
Bonds and ſimple Contracts, ſettles his Eſtate tor Payment of his Debts ; 


f . Nature 
The real Securities ſhall be firſt paid, and then the Ponds and ſimple-Con— . ure 


tract Debts in an Average. Vern. 101. Mich. 1682. Child v, Stephens. — Lands, hall 

And a judgment not decreed to take Place of the Atter-Mortgagees. Ibid. have the Pri- 
ority where 

1055 8.C. Lands are 


ſettled tor 
Payment of Debts; But where they are * given to pry Debts and Legacies, they ſhall be paid in equal 


Proportion. Chan. Caſes 32. Mich. 15 Car. 2. Wolſtoncroft v Long, Sec Chan. Caſes 248. Mich. 
26 & 25 Car. 2. S. P. but no Judgment, Hixon v. Whitham.—; Chan. Rep. 12. S. C. * If Lands 


are deviſed or conveyed to pay Debts, the Payment muſt be in Proportion equally of Debts by Bord or 
otherwiſe. 2 Chan. Caſes 201. Mich. 26 Car. 2. Parker v. Dee. 


3. A. being indebted to B. C. D E. and F. conveyed Lands to the Uſe And Lord 
of himſelf for Lite, and after the Uſe of his Will, and by his Will %- Chancellor 
dito B. and C. for the Payment of his Debts and died. 4 and C. ſold declared. 


| . - : that when 
the Lands and paid themſelves, and ſuch other Creditors as they were Lands ar-: 


Sureties to for A. by which the Aſſets were exhauſted and nothing left to /e fer 
pay D. E. and F. who brought their Bill to have a proportionabſe Satis- Payment ef 
luction, which was decreed accordingly. 2 Ch. Caſes 54. Trin. 33 Car, 2. * . 
Cell v. Adderley & al. Truſtees of Agard and v. Smith the Adminiſtrator Creditors are 
0 Agard. etjually in- 


; titled, and 
in ſuch Caſe Debts with or without Specialty are equally regarded; For though there is a 


Difference in Caſe of Executors ho are to pay Specialties before Promiſes, that is an artificial Prefcrence 
by Law, but naturally a Debt by Contract without Specialty is as juſt as the other; And the Convey- 
ace to the Truſtees (being themſelves Creditors and Sureties for a Guard) does not give them any Pre- 
ference. Ibid. — 4:4 though ſome Circumſtances in this Caſe might give Hope or Confidence to the 
Truſtees, that they might prefer themſelves, viz. that B. was his Servant, and C. lent his Money at 
the Time of the Conveyance, and ſome Speeches tending to declare ſuch Truſt, ver that alters not the 
Ce; beſides, that ſuch Truſt was ſince the Statute of Frauds and Perjurics. Ibid. 


+ A Term was in Truſt to raiſe any Sum not exceeding 15001. for Pay- 
ment of Debrs which he ſhould ve at his Death. He borrows 10001. 
ot J. S. and by Deed appoints his Truſtees to pay that 1000/7. out of the 
Truſt Eſtate, and dies indebted to ſeveral other Perſons in more than the 
1500 J. would pay, decreed the 10001. to be paid in the firſt Place. Ch. 

Prec. 44. Paſch. 1692. Seymour v. Fotherby. 

5. A. deviſed his Real and perſonal Eate for Payment of Debrs and & E. ard 
Legacies. B. a Creditor gets Fudgment againſt the Executor, and then he _— 
and cther Creditors that had not tdpment joined in a Bill, and had a De- the Ditt»- 
cee tor Sale of the Eſtate and Payment of the Debts in Proportion. B. ence u'u- 
proved his Debr, received ſeveral Dividends, and then petitioned for a ally taken 
* earing; For that he being a Judgment Creditor ſhould have Preſe- 88 ; 
= tO other Creditors as to the perſonal Eſtate. But the Court would 2 e in 
= alter the Decree tor the Reaſons above, and thought if any Prete- Equity, as 
caces were to be, B. ſhould bring what he had received into Hetch-por, uhu, any 


% e Reaton Or 
Cc c an Found tion, 
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W a. 


— — — — 


«1d contrary and ſhould then take either 4 Law or all Equity; per Ld. Wright, " 
ſi _— Prec. 190. Paſch. 1102. Shepherd v. Kent. a 

41 0 
[aw ; But in Caſe of Land deviſed to be ſold for Payment of Debts, this Court always decrees the Profs 
«rifing; from the Sale equally among all the Creditors ; But then this may be conſidered as a Gittof Ter 
ttor arnong all his Creditors, and this Court will make no Diſtinction where Teſtator did not, „ Vang 
ry being; as it were his Truſtee, 10 Mod. 427, 428. Mich. 5 Geo. 1. Wilſon v. Fielding. 25g 


— ——— —„x ————— — — — — — — — — 
I 1 


6. A Judgment obtained after a Conveyance made for Payment of Dey, 
ſhall nor aflect the Eſtate as a Judgment, and ſhall only be paid in pro. 
prone per Lord Harcourt. Chan. Prec. 3 10. Hill. 1710. Stephenſon 

lay ward. | 

But ſee 2 7. A Term is Taiſed, and the Truſt declared 7o pay all Debts in Pr. 


* portion, without preferring one Debt to another ; The Bond Creditors Were 
ets Dig ſatisfied part of their Debts by the Executors out ot the perſonal Eſtate, 


v. Beo, Notwithſtanding which, Lord Harcourt held, That they may ſtill come 
where A. de- in for the Remainder in Proportion with the ſimple Contract Creditor: . 
viled all For the Law gives the Fund of the perſonal Eſtate to the Bond Creditors, and 


Fra 2 the Party gives the Fund of the Truſt Term; And the Clauſe that no Debr; 


1 His Execu- Thall have Preference, muſt be intended only with regard to their Saris. 
tors aud their faction out of the Truſt Term. Wms's. Rep. 228. Trin. 1713. C4 
Fleirs, in v. the Counteſs of Burlington. 

truſt to be 

fold tor Payment of all his Debts; It was decreed by the Maſter of the Rolls, and affirmed by Lord 
C. King, that though the ſpecialty Creditors 'might have the Preference out of the perſonal Eſtate, ys 
if they do ſo, and would afterwards come in upon the Lands ſo deviſed, they ſhould firſt bring int 
Flotch pot what they had received out of the perſcnai Eſtate; For the Teſtator had connected his real ard 
ferſonal Eſtate with a View that all ſhould go equally, and he might give his equitable Aﬀet; upon 
what 'Terms he pleaſed. 77 a gw5. vs pr Mare we 


—_— —___—— 


— 
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But if the 8. A. deviſed his Lands for Payment of all Debts, but did not deviſe them 
N 2 „ tobe fold for Payment of Debt, but permitted them to deſcend charged 
* a With the Debt, and therefore it was inſiſted, that they were /egal Aſſtts by d. 
ſold tie Landi, ſcent as to the Bond Creditors, and charged only in Equity by the ill as to 


and then the 11mple Contracts, and Ld. C. Parker held, that the Bond Creditors ſhal 
Bond Credl- be preferred to thoſe by ſimple Contract. W ms's Rep. 429. Paſch. 1715, 


had 
bigght Freemoult v. Dedire. 


their Acti- 

ons, they ſhould have been paid only their Share out of the Aſſets; Per Ld. C. Parker; And he fad 
it is obſervable, that by the expreſs Words of the Statute of 3 f H M. 14. where there is ary li- 
viſe or Appointment by a Will of Lands for Payment of Debts or Portions to Children, other than the Heir at 
Law, according to an Agreement before Marriage, ſuch Will ſball be of Force. Wms's. Rep. 430, 431. 
Paſch. 1718. Freemoult v. Dedire. 


9. There is a Difference in Equity, when a Debt by ſimple Contra@ is 
turned into a Debt of a ſuperior Nature by a Fudgment confeſſed by Teftatir 
and when by the Executor; in ſuch Caſe the former ſhall habe a Preterence 
according to Law, with reſpect to the equitable Aſſets, but not the later; 


per Parker C. 10 Mod. 426. Mich. 5 Geo. 1. Wilſon v. Fielding. 


(at Debts are to be paid by Virtue of ſuch Del. 


or Settlement. 


I. Settles Lands for Payment of his Debts; the Lands fo {ett 
o ſhall be liable zo Debts of A. as he was Executor of B. his 2 
ther. Chan. Rep. 249. 16 Car. 2. Fleming v. Taylor. 

2. A. was indebted 100 l. and made B. his Executor and dy'd ; B. mi 
C. his Executor, and deviſed to C. Lands to pay his Debts. J. S. to wi 
A. was indebred prays Satisfaction out of the perſonal Eſtate of A. and þ 
and our of the Lands. 'This Proviſion of the Deviſe of Lands 1 1 


—— 
** 


Payment. 
Debts does not extend to Debts of A. nor to make Satisfaction out of the 
Lands if B. had waſted the perſonal Hſtate of A. to the Value of the Debt. 
For this Devaſtavit by B. rho! it is a Charge upon him, yer is not with- 
in the Will of Lands charged tor Payment of Debts; For it is not pro- 
perly aDebt by Contract but Ex Maleficio, which is not within the Meaning 
or the Will; per Finch C. 2 Ch. Caſes 215. Paſch. 28 Car. 2. Price . 
rgan. 
1 are ſettled for payment of Debts, amounting a Sum in Groſs, 
viz. loo l. they are liable to pay the [ntereft as well as the Principal, 
and ſhall make good what ſhall be paid out of the perſonal Eitate. Fin. 
R. 286. Hill. 29 Car. 2. Shipton v. Tyrrell. 
4 A. makes a Deed of Truſt tor Payment of his Debts, to take Effect 
after his Death; The Words in the Deed were (Monies owing by him) and 
Helle was annexed to the Deed, wherein Mention was made ot 1900 1. 
owing to A. and 500 I. owing to B. and then there is this Item, viz. 
the Sum of 3ooo I. owing to other Perſons. Decreed, that the Lands 
ſhould ſtand charged only with ſuch Debts as were owing ar the 7111e 
of making the Deed ; And Finch C. ſaid it was ſo in all Cajcs where a 
Deed is made for Payment of Delts owing, unleſs it be expretied to be tor 
Payment of ſuch other Debts as he ſhould after contract, or to that Et- 
ſect. Vern. 28. Hill. 1681. Puretoy v. Puretoy. 
5. A. has a Decree againſt B. for 21001. Debt. B. appeals to the 
Houſe of Lords, where the Decree is affirm'd; B. petitions and has an 
Order for Re-hearing, and being extremely affected with his ill Succeſs 
falls ill, makes Ins Will, and deviſes his Lands tor Payment of his Debts ; 
Per North K. Ir cannot be ſuppoſed that B. who deny'd A's Debt on 
Oath, and dy'd his Martyr in his Cauſe, ſhould ever intend any Beneſit 
of this Truit to A. So in Caſe of a Verdict and he had brought Attaint 
and made ſuch Settlement, the Debt recovered by the Verdict could never 
be intended to be ſatished. But at length decreed, that after all Debts on 
limple Contract were paid, A. ſhould be — his Debt if he could find 
Aflets. Vern. 142. Hill. 1682. Norden v. Norden. 
6. A. while a Student at Cambridge, and being but juſt come of Age, 
was drawn by Circ umvention into a Covenant for Payment of a Siſter's Por- 
tion which he was not otherwiſe liable to, and which he afterwards retuſed 
the Payment of, and retus'd to levy a Fine of his Lands, though decreed 
lo to do, to ſubject ro the Payment of it. Afterwards he deviſed his 
Lands tor Payment of his juſt Debts. The Queſtion was, Whether this 
conteſted Debt ſhould be paid ? And that ir ſhould not was cited the Cate 
above, of Morden v. Morden. Bur Ld. C. Jeffries ſaid, Ihe Law has 
laid it is a juſt Debt, and therefore ir muſt now be taken as fuch ; and 
had not the Lands been deviſed, but have deſcended on his Heir, they 
would be Aſſets, and liable to the Covenant; and decreed the Debt wich 
Intereſt, Vern. 431. Hill. 1686. Lord Hollis v. Lady Carr. 
7. A. by Will gives B. 400 J. in Satisfaction of all Monies owing to him, 
and ſubjects his real Eſtate to the Payment of his Debts. A. owed B. 800 J. Chan. Prec. 
but it was barrable by the Statute of Limitations. The Lords Commiſſi- 9. 8 C. —— 
oners decreed the Payment of the whole 8oo /. notwithitanding the e * 
Words of the Will and the * Statute of Limitations. 2 Vern. 141. Trin. Will % Kay: 


1690. Gofton v. Mill. as he is in- 
debted to B. 


300 J. to D 
450 J. &c. when he mally owed B. 400 I. and D. 500 l. &c. and afterwards by that Will ſubjects his 


4 nds to the Payment of his Debts, they would be liable to pay all that was due to B. and D. & not- 
athſtandin the Teſtator's miſtaken Recital; per Ld. Rawlinſon. Ch. Prec. 10. Trin. 1690. in Caſe of 
ofton v. Mills 8. P. 1 Salk 1 54. 1707. 1 Anon. T2 Wrms's Rep. 374. Arg. cites this 
% the Caſe of Stagger v. Welby.—And upon producing this Caſe Ld C King over-ruled a Plea of the 
_ of Limitations. Trin. 17 26. But on Appeal to the Houſe of Lords this Decree was re- 
'eried, and ordered the Plea to ſtand for an Anſwer. Ibid. Blake way v. the Earl of Straftord. 


8. The 
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Payment. 


Freem. Rep. 
236. pl. 308. 
1111. 1699. 
8 


Ch. Prec. 
502. Mich. 
1718. Anon. 
ſeems to be 


8. G. 


9. The Plaintiff had brought his Action againſt M. for lying eg x 
Nie; and 13 January 1689. M. made a Conveyance of his Land to Trac 
tees, in Truſt to pay his Debts mentioned in a Schedule annexed to the Deed 
and ſuch other Debts as he ſhould appoint, within ten Days in Hillary Term 
following; The Plaintiff recovered 5000 . Damages againſt M. and 
brought his Bill to be relieved againtt the Deed as fraudulent againf 
him, and made to defeat him of his Debt; Per Cur. this Deed is ar 
fraudulent either in Law or Equity for ſuch Debts as are named in th. 
Deed ; for the Plaintiff was no Creditor at the making of the Deed ; and 
tho it was made with an Intent topreter his real Creditorsbetore this Deb. 
when it ſhould come atterwards to be a Debt; yet it was a Debt found 
in Maleſicio, and therefore it was conſcientious in him to preter the other 
Debrs before it; but the Plaintiff may come in uon the Surplus after the 
Debrs mentioned in the Schedule, or appointed within ren Days, pur. 
ſuant to it, are ſatisfied. Mich. 1699. Abr. Equ. Cales 149. Lewkner . 
Freeman. 

9. The Plaintiff's Relation (to whom he was Heir) allowed his Wit 
Pin-Money, which being in Arrear, he gave her a Note to this Put 
poſe, I am indebred ro my Wite 1091. which became due to her ſuch , 
Day; after, by his Will, he makes Proviſion out of his Lands for 
Payment of all his Debts, and all Monics which he oxed to any Perſon i 
truft for his Wife ; and the Queſtion was, W hether the 100 J. was to be 
paid within this Truſt; And my Lord Keeper decreed not; becauſe in 
Point of Law it was no Debt, tor that a Man cannot be indebted to ki; 
Wife, and it was not Money due to any in truſt for her. Hill. 1521 
But Quære, for the Teſtator looked on this as a Debt, and ſeems to in. 
tend to provide for it by his Will. Abr. Equ. Caſes 66. Cornwall v. the 
Earl of Mountague. 

10. A. gave M. his Wifethe ſoul Diftemper twice, upon which ſhe let: 
him, and J. F. Jent her 30 l. to pay Doctors Ec. and for Neceſſaries. A. 
terwards A. deviſed Lands for Payment of Debts and died. On a Bill 
by J. S. it was held by the Maſter of the Rolls, that admitting the 
Wite cannot at Law borrow Money ſo as to bind the Husband, yet it 
being applied to her Uſe for Cure aud Neceſſaries, the Plaintiſt, who len: 
it, muſt in Equity ſtand in the Place ot thoſe who found and provided 
ſuch Neceſſaries; And therefore as ſuch Perſons would be Creditorso! 
the Husband, ſo the Plaintiff muſt ſtand in their Place and be a Creditor 
alſo, and directed the "Truſtees ro pay his Money and Cots. \Wms's 
Rep. 482. Mich. 1718. Harris v. Lee. 

11. A. an Infant married without his Father's Conſent, and being diſcard- 
ed by him, borrowed Money to ſupport himſelf and Wife to the amount ot 
130 |. and having a conſiderable Eſtate in Reverſion after his Fathers 
Death, and ſoon after coming of Age, he deviſed his real Eſtate to Truſ- 
tees for Payment of his Debts with Intereſt. It was held by the Matter 
of the Rolls, that there not being in this Cafe any Circumſtance © 
Fraud, and the Money not being advanced to ſupply the Infant's Extri 
vagancies, and the Money being but 130 l. and rhe Intant's Eſtate con. 
ſiderable, and he being on his Father's Diſpleaſure left deſticure, an! 
obliged to borrow for his neceſſary Support, and conſidering alto part! 
cularly, that he did not barely deſire that his Debrs ſhould be paid vv: 
with Intereſt alſo, (which is unuſtal) it was decreed, that this Money 
actually lent as aforeſaid, though during the Teſtator's Infancy, was Witt. 
in the Truſt. Wms's Rep. 558. Trin 1719. Marlow v. Pittield. 

12. It a Man deviſes his Lands for Payment of his Debt, this Dev! 
makes the Land as a Security or Mortgage for all the Teſtator's Debts, as well 
thoſe by ſimple Contract as otherwiſe, and the ſimple Contract Debts ca 
carry Intereſt as the Land, which is the Fund, yields annual Profits; Fe! 
Lord C. Macclesfield, who ſaid it was the daily Practice. 2 WI, 
Rep. 27. Trin. 1722. Maxwell v. Wertenhall. 


tc WM —_ 11 ET IT 6. 2 


13. li 


Payment. 
13. If a Truſt be created for Payment of Debts without /7 ecifying what 
Debts, but as to one Debt the Party intereſted in the Eſtate charged forbids 
the Truſtees to pay it, as not thinking it a real or juſt Debt; it the Truſtees 
(hould atterwards ſpontaneouſly pay this Debt, they ought not to be al- 


lowed it. Arg. 2 Wms's Rep. 454. Paſch. 1728. in Caſe of Balſh v. Hy- 
ham. 
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(8) Deviſe or Settlement for Payment of Debts or Lega- 
cies, Where they ſhall be paid Pars Paſſz. 


HERE Lands are given to pay Debts and Legacies they ſhall So where 
be paid in Proportion; but in Caſe of Debts on Faudgments n Equity of 


: "_— . f ede mption 
that in ther own Nature charge the Land it is otherwiſe. Chan. Caſes was deviks 


32. Mich. 15 Car. 2. Woolſtencroſt v. Long. for Payment 

; of Debts and 
Legacies, they ſhall be paid Pari Paſſu, unleſs the Eſtate ſtood charged with the Debts before. N. Ch. 
R. 202. Paſch. 1692. Powell's Caſe. But if the Lands are then mortoaged, it prevents the Judg- 
ment affecting the Land. Arg. Vern. 64,65. Mich. 1682. in Caſe of Girling v. Lee Yet After- 
Judgments ſhall be paid before Bonds and ſimple Contracts. Vern. 101. Mich. 1682, Child v. Ste- 


phens. 


I. 


2. Legacy to an Execator is to be paid in Proportion with others, ſo far * And gets 
2s the Eſtate will extend with Damages, and it is not like the Caſe at Judgmaut. 


eli. Ch R. 


Common Law, where the Executors pay their own Debts and Legacies | ,. «© (+ 
firſt, or him, that firſt ® ſues, his whole Legacy beſore others. 3 Ch. K. 
54. 22 Car. 2. Butler v. Coote. 

3. Truſt was for railing Portions and Maintenance of Children, and for 8 C. cited 


Payment of Delts; Decreed per Bridgman K. ro be paid Pari Paſſu; bur . — John 
on a Re-hearing it was decreed by Finch K. that the Children's Main- Loſe, — 


tenance ſhould be firſt paid, rhe Debrs in the next Place, and the Portions decreed by 
latt, Fin. R. 88. Hill. 25 Car. 2. Sir Robert Bells v. Sir John Bells. Bridgman to 


be paid Pari 
Paſſu, but reverſed by Lord Nottingham, who ſaid, he would not make a Man fin in his Grave, and 
that he thought in Caſe of a Truſt for Payment of Debts and Legacies, the Debts ſhould be preferred 
2 Very, 248. Mich. 1691. 


4 A. deviſes his Lands to his Execntors towards Payment of his Debts 
and Legacies ; Per Finch C.Debts muſt be paid beforeLegacies, and he rook 
a Difference between ſuch Appointment made by Conveyance and by Mill. 
Chan. Caſes 275. Paſch. 28 Car. 2. Whitton v. Lloyd. 

5. Where Land is deviſed to be ſold tor Payment of Debts and Lega- The Money 
cies, Jeffries C. was of Opinion, that the Debts and Legacies thould be raiſed by 
pad in equal Proportion, without any Preference to the Debts; And fo — 4 he 
It was reſolved in the Caſe of Sit John Bowles by the f Ld. Norring- and the * 
ham. that Debts and Legacies ſhould be paid Pari Paflu , but the Lord Debts and 
North reverſed that Decree, and gave Preference to the Debts ; And ſo Legacies 
lixewiſe Ld. North decreed the Debrs to be firſt paid in the Caſe of 8 Per 


Hixon v. Whitham ; But Ld. Jeffries declared he was not farisfied Lords Comm 


with that Opinion, and would conſider of it. Vern. 482. Mich. 1687. miſſioners. 2 
| Golling v. Dorney. | 41 133. 
ill. 1590. 

AION —* Fin. R. 196. Hill. 27 Car. 2. S. C. and fo decreed per Finch K. cited 2 Vern. 406. Mich. 
. Anon Bur ſee pl. 3. and the Note there. 


6. A. makes his Nephew his ſole Executor, aud deviſes to him and his 2 Vern 24- 
Nerrs all his Lands in Truſt to ſell, and pay all his Debts and his Child ren's Mich. 1691. 
| ' IONS with the Monies to be raiſed by the Sale, and perſonal Eſtate; = « 

and gave 1001. to each of his Children, of which there were nine 


Dddd Per 
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Per Lds. Commiſſioners, the Deviſe being to him and his Heirs, the Land. 
mult go in a Courſe ot Deſcent, and he muſt rake as a Truſtee and not 4. 
| an Executor, and theretore decreed the Debts and Portions to be paid 
1 in Proportion. 2 Vern. 133. Hill. 1690. Anon. 


So ii en 5. Deviſe was 70 Truſtees tor Payment of Debts and Legacies, and the 
| only 6 Truſtees are made Ixecutors. The Eitare is dehcient. Per Cur. No Doyby 
p Sir fol the Truſtees being made Executors, when the Eſtate is fold, the Mone, 
Bowles's becomes legal Aſſets; and Debrs therefore mult be preterr'd. 2 Vern, 24% 
Cale, Mich. 1691. Greaves v. Powell. 
W here the 
Deviſees are made Hxecutors, the Money raiſed by Sale of the Lands becomes legal ſets, and the Debr; 
muſt be firſt paid; but it is otherwiſe where the Deviſees are not [Executors. Per Ld. Wright, 2 Ven 
425. Mich. 1500. Anon. ; | 

§o where the Charge was crith the Payment of all ſuch Debts as I ſooll oe at my Death, And alſq a 
the ſeveral Legacies herein after mentioned; and after giving feveral Legacies, the Teſtators deviſed 
ſeveral Copyhold Lands, which he had ſurrendered to the Uſe of his Will, to his eldeſt Son and l. 
Heirs ſubject to, and charged with all his juſt Debts, and the ſeveral Legacies therein before be 
queathed, and made his faid Son Executor, Id. C King ſaid that the Words (And a!fo) were not gn. 
terial; but what was moſt material was the Deviſe to the Executor, which muſt be taken to he +; 
enable him to pay the Debts and Legacies, and is Aſſets; and whether legal or equitable Aſſets, aye it, 
ſame J ine; For equitable Aſſets in the Hands of the Executor muſt be applied as legal Aſlets are, fir} 
to 1 and then Legacies ; and decreed accordingly. 2 Wms's Rep. 550 Trin. 1:29, Wa. 
ker v. Meager. 

But where there is a bare J. ruſt for Payment of Debts and Legacies, Ld. C. King ſaid it might be 
otherwiſe, and the Legatees might then have a Right to be paid equally. 2 Wms's Rep. 552. Trin 
[ 1-29. In Caſe of Walker v. Meager. : | 
l N. B. The Editor adds a Quere, Whether it is not now the Practice, in Caſe of a Truſt for 
Payment of Debts and Legacics, to prefer the former. And refers to 2 Vern. 248. Greay:s 
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4 v. Powell. 

j 1 8. A. before the Statute againſt fraudulent deviſes, deviſed a Free 
11 Eſtate to his ſecond Son and his Heirs, ſubject to the Payment of 
} Debts and a Legacy of 5ool. And the Queſtion being, whether the 
1 Debrs ſhould be preterr'd to the Legacy, Ld. Harcourt ſaid he would 
If expound the Teſtator's Meaning to be What it ought to be, viz. To 


y his Debts before he was charitable ; and decreed the Debts to be 
i firſt paid. 2 Wms's Rep. 551. cited Arg. as the Caſe of Petre. 
Hh S. P. Chan Pruen. | 
bi Caſes 32. 9. A Mortgagee, who had nothing left but an Equity 4 Redemption ct 
1 Mich.i15 the mortgaged Lands, deviſed the ſaid Equity of Redemption tor the 
'NF _ 1. Payment of his Debrs and ſome Legacies which he had bequeathed to fe. 
crofty, veral Perſons by his ſaid Will. Ir was decreed, that if the Eſtate di 
Long — not ſtand charged with the Debts before, but only by the Will, in fuck 
which ſee at Caſe, both Creditors and Legatees ſhall come in part paſſu. N. Ch. R. 20%. 
* pl. 2. Paſch. 1692. Powel's Caſe. 

arb 10. One who had formerly compounded Debts with his Creditors, an 
Sel Caſes in thereupon was releaſe! by them, proving afterwards fortunate in th: 
— . World, made his Will, and thereby gave ſeveral Legacies ; and among 
Time. 2 Other, to ſuch of his Creditors as ha compounded his Pets with him Kc. 
S. C. The Court thought thar by the Releaſe the Debts became extinct, and ſo 

thoſe compounding-Creditors Legatees were out of the Caſe as Cred! 
tors, and muſt now claim as voluntary Legatees, and could have n0 
other Title than to the Legacies in Al Manner given by the VV, 
and not to be preterr'd in Payment, the perſonal Eitate nor being , 
ficient to pay all. 2 Wms's Rep. 291, 293, 296. Trin. 1725. Coppin 


v. Coppin. 


(S) Jo 
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Payment. 


1 


S) hat is a good Deviſe, or good Settlement for Payment 
of Debts. 


1. E E D in Truſt to pay Debts, tho' the Creditors are not Parties, It ig not 


3 ö u- N "4 ro0d againſt 
and no Certainty of Debts therein appearing, yet is good againſt an ® . 


Her Purchaſor, who had Notice of this Truſt. 2 Chan. Rep. 30. 21 per 1.4. K. 


Car, 2. Langron v. Tracy. Finch.Chan 
— - 5 ke 5 Ales 2.39. 
Hill. 26 and 27 Car. 2. Leech v. Leech. But in this Caſe nothing is mentioned of Notice.) 


2. A. ſeiſed of Land in Fee-ftmple, bequeathed it to his Executor to pay 
Debts. The Executor has no Eſtate of Freehold ; tor if he ſhould, it 
muſt be either for Lite, which might ſoon determine before Debts paid, 
or in Fee- ſimple, which would carry away the Land from the Heir tor 
erer; when perhaps a tew Years Profit might ſuthce to ſatisfy the Debts: 
And alſo by Death of the Executor, the Land ſhould deſcend to his Heir, 
and not to go to his Executor, who would be Executor ot A. the firſt 
Teſtator. Went. Off. Execu. 253. 


— 
6 


(T) Mat ſhall be liable to the Payment, or {hall be 
ſaid charged. 


1. D Eperſion after an Eftate Tail (the Eſtate Tail being determined for 

R want of Iſſue) is ſubject to Truſtees tor Payment of Debts. 2 
Chan. Rep. 208. 32 Car. 2. Bruce v. Gape. 

2. I Will all my Debts ſhall be paid before any of my Legacies or Gifts 
here in after mentioned ; and then deviſed ſeveral pecuniary Legacies ; And 
alter, in the ſame Will, deviſed Lands to J. S. on Condition to pay a cer- 
tain Rent to J. N. and other Lands to J. S. on Condition to pay 51. per 
Ann, to J. D. Quære It theſe Lands are by the Will ſubjected to the 
Payment ot the 'Teſtaror's Debts, or only to the Payment of the particu- 
lar Rents thereunto deviſed 2 Per Cur. The Lands are not ſubjetted to 
the Payment of Leſtator's Debrs. The general Clauſe in the Beginning 
ot the Will ſhall be intended only of the perſonal Eſtate, and the pe- 
cuntary Legacies thereout deviſed. Vern. 457. Paſch. 1687. Ey les v. Cary. 

3. A perſonal Eſtare not ſpecifically deviſed is to be applied to Payment 
ol Debts, and the rea/ Eſtate thall not be ſubjected thereto, but only /upp/e- 
mentarily. 2 Chan. Rep. 382. 1 Jac. 2. Middleton v. Middleton. 

4. A ſeiſed in Fee, deviſed his Lands to B. and the Heirs of his Body; 
and in the fame Will defired B. to pay all his Debrs. Ld. C. Jeffries de- 
creed the Lands ſhould ftand charged with Payment of the Debts, tho 
it was but a Kind of Deviſe for that Purpoſe atter an Eſtate Tail; and af- 
armed in Domo Proc. N. Ch. R. 118. Mich. 1691. cited as Pelham's 
Caſe in the Caſe of Webb v. Sutton. — But it ſeems that a Deſire to pay 
2 Money Legacy is no Charge on the Land. Ibid. 

5. A. ſeiſed of Freehold and Copyhold Land, ſurrenders to the Uſe of his 
Will; and then deviſes to B. a!/ his Goods, Chattles and Eſtates whatſ- 
der, upon Condition that ſhe pay his Debts and Legacies, and makes B. 

xccutrix and dies, leaving C. the Defendant his Son an Infant. B. dies 
before Probate of the Will. On a Bill by the Creditors for the Sale of the 
Eitare, the perſonal Eſtate being deficient, the Court thought the Words, 
with other Circumſtances of the Caſe, would paſs the Lands, and de- 
creed a Sale, and the Heir to join when he comes of Age; bur he being 
n Infant, Day was given him to ſhew Canſe, aſter he comes of Age. 
Ch. Prec. 37. Mich, 1691. Lumley v. May. 1 
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Peculiars. 


The Biſhop's 
Ofcial ſhall 
be intended 
to have Ju- 
riſdiction, 
but the Au- 
thority of a 


beton; but the Arch Deacon is Oculus Epiſcopi, and de jure Ordinario he 


— (—„—»— 


6. It a Man deviſe an Annuity to a Child to be iſſuing out of certai 
Lands; and by the ſame Will he deviſes the ſame Lands for the Paymene 
ot his Debts and Legacies. 'The Deviſe of the Annuity is a ſubþtin 
Charge on the Lands, and ſhall be good. This was ſo held N. Ch 1 
202. Paſch. 1692. in Powell's Caſe. N 


For more of Payment in General, See Charge, Condition | 
Trial, and other proper Titles. ; Tender, 


Peculiars. 


(A) The ſeveral Sorts ; and Pleadings. 


x: HE Court of Peculiars is that which dealeth in certain Pariſhes, 

lying in the ſeveral Dioceſſes, which Pariſhes are exempt from the 
Furiſdiction of the Biſhops of thoſe Dioceſſes, and are peculiarly belonging 
to the 8 of Canterbury; within whoſe Provice there are 57 ſuch 
Peculiars; For there are certain peculiar Juriſdictions belonging to ſome 
certain Pariſhes, the Inhabitants whereof are exempt ſometimes from the 
Archdeacons, and ſometimes from the Bithop's Juriſdictions. Godolp 
Rep. 119. Cap. 11. S. 16, 

2. It a Man be ſued out of his Dioceſs ; yet if it be within his proper 
Peculiar, it is not within the Stat. of 23 H. 8. Per Coke. Roll. R. 329. 
Hill. 13 Jac. B. R. Moore v. Cockein and Sanderſon. 

3. It cannot be intended Peculiars have any Authority, unleſs it be 


is ro commit Adminiſtration. Cro. J. 556. Mich. 17 Jac. B. R. Chiberton 
v. Trudgeon. 


Peculiar muſt be ſet forth. 2 Mod. 65. Hill. 23 & 28 Car. 2. C. B. Dawes v. Harriſon 


Upon a Declaration in Prohibition, and the Pleading to it upon 
Demurrer 2 Queſtions were argued ; 1ſt, Upon the Remitit Curiam by 
the Dean of Salisbury, who had a Peculiar, and he made Letters of Re- 
queſt to the Dean ot the Arches, upon which it was objected, that this 
was per Saltum, and that he ought to have made his Requeſt to the im- 
mediate Ordinary, and Hob. 16, 186. and Cro. Car. 262 &c. were cited 
for this Purpoſe, but non allocatur; For tho? this is true, if it was a Pe- 
culiar of an Archdeacon or any other, ſubject to the Juriſdiction of rhe 
Ordinary, that then the Objections made, and the Caſes cited would hold; 
But to this Holt Ch. J. ſaid, That there are are three Sorts of Pecullars 
1. The firſt which is whenArchdeacon &c. have aPeculiar within the Duet 
and ſubjetF to the Furiſdiction of the Ordinary. Second, When one has 3 
Peculiar not ſubjett to the Ordinary but to the Archbiſhop. And the Third 
is, When one has a Peculiar ſubject neither to the Ordinary nor to the Arche 
biſhop as there are ſome ; and he ſaid, That tho' the Dean of Sarum 18 00 
ſome Purpoſes ſubject to the juriſdiction of the Biſhop, yet as to this Pe- 
culiar it is all one, as if it was in a Stranger; and it is not under the |! 
riſdiction of the Biſhopof Sarum, more than of the Biſhop of London; and 
if he had made Requeſt to the Biſhop of Sarum, and the Party had ber 
Cited upon ir, ſuch Citation had been a Citation out of his Dioceſe wit 


it 


SSS SRK 


Peer. 5 28 = 


—the Statute of 23 H. 8. and it does not appear that he is within the 
Jarifdietion ot the bithop of Sarum; and theretore it thall not be intend- 
Holt Ch. J. Skin. 589. Mich. 5 W. 3. B. R. Johnſon v. Ley. 


* A Citation was in the Conſiſtory of ...... and a Prohibition was If 5 ber we 
* veral Poi 6 bie * uboratnate 
mov'd upon three ſeveral Points. And of which, one was, That the ſaid to the Biſhep, 


durch was within ſnch a Peculiar, and conſequently not within the juriſ- then Je An. 
— of the Conſiſtory Court, not even by Lanes ot Requeſt. Jan — wee * 
by Holt Ch. J. all Peculiars are not inferior to the Ordinary of the Dioceſe Caſe to the 
u which they are; and ſuch, as are not, cannot tranſmit any Cauſe to 5, "biſhop, 
che Ordinary, and ſuch tranſmitting muſt always be to the immediate Supe- e Meg 
(cr ; The Dean and Chapter of Salisbury have a large Peculiar within Ordinary, as 
the Limits of the Dioceſe, but as much out of the JuriſdiEtion of the Archdeacon 
Dioceſe of S. as the Dioceſe of London is. The peculiar Zuri/d:t10n of f. CT | 
in Archdeacon is not properly a Peculiar, but rather a ſubordinate Furi/- e it 
gion. Vid. Hob. 185, 186. and the Remiſſion of the Cauſe mult be to is if the be- 
that Juriſdiction, to which the Appeal would lie, in Cafe the Cauſe had 8 his 
med late 
las coordinate Juriſdiction with the Biſhop : And theretore what Sort of Archbiſhop ; 
Peculiar this is, would be improper to determine upon Motion; and if your But if the 
Suggeſtion were Right, it were fit for a Prohibition, and the Matter to Peculiar be 
come in Debate on a Declaration therein. 6 Mod. 308. Mich. 3 Ann. B. R. jyee 1 ky S6. 
Treil v. Edwards. the Fon af 
Ordinary Ju- 


riſdiffien (which was common in the Caſe of Monaſteries both by the Grants of Kings and Popes) then 
the Cauſe muſt be remitted to the King, as Apps muſt be alſo in ſuch Caſes ; and fo it is provided by the 
Statute of 25 H. 8 cap 31. Per Hobart Ch. J. Hob. 186. Jones v. Jones If a Sentence is given in 
2 Peculiar, the Appeal is to the Archbiſhop, and not to the Biſhop of the Dioceſe ; which proves it 
to be of exempt Juriſdiction. 11 Mod. 6. Paſch. 2 Anne B. R. 


For more of Peculiar in General See Executors and Adminiſtrators, 
Prohibition, and other proper Ticles. 


Peer. 


(A) Peerage. 


. FN ancient Time, none might be a Baron who had not 13 Knights 
ad Fees, and he that had ſo much might come without Writ to the 
rn lament to give Advice. And now when Barons have been called to 
2 by the King, or created by Patent, they are Barons of 
Place and Seigniory, which is intended great Command and Reve- 
ae, and their Texants of thoſe ancient Baronies are diſcharged of Contri- 
f tion to the Wages of Knights in Parliament, becauſe their Lords ſerve 
r them in Parliament; and Ld. Chancellor ſaid, If a Baron waſte his 
Efate, fo that he is not able to ſupport the Degree, the King may degrade 
« A 1 3 Jac. in * * - the CR ns Sher 
2. it eer is not barrable by Fine. Par es 11. The 
v. 2 Purbeck. N 


E eee (A. 2) 


* ed s nd Þ C . . * . . 4 0 
not been remitt And a Peculiar prima facie is to be underſtood of him that Mather ws the 
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290 Peer. 


(A. 2) His Duty and Power. 
1. HE Statute of Marlebridge 52 H. 3. cap. 10. Excuſes B. 


and Peers from paying Attendance at the Tourn unleſg their brit 
be ſpecially required for ſome Cauſe. Vid. 2 Inſt. 120, 121. 

2. Upon ConſtruEtion of Statute 13 Hf. 4. cap. J. with the Statute g 
17R.2. 8. and alſo with the Statute of 2 H. 5. 8. it has been held, that 
even Noblemen are bound upon Pain of Fine and Inpriſonment, upon realen. 
able Warning to attend the Fuſtices in Execution of the ſaid Statute, and 
not only to arreſt Rioters, but even to conduct them to Priſon. Hay 
Pl. C. 161. cap, 65. S. 20. 

3. No Duke, Earl or Baron, as ſuch have any greater Authority 20 ke 


the Peace than mere private Perſons. 2 Hawk. PI. C. 32. cap. 8. S. 1. 


(B) Attendance in Parliament. 


Noy. 102. 8. 1. ORDS Mordant and Sturton, were ned in the Star-Chamber, 
3 , 5 uot attending the fir/t Day of the Parliament, having been ſumond 
nor Felony, under the Great Seal, viz. 10,000 Marks Mordanr, and 6000 Marks Stu. 
but it is Treſ ton, and remanded to the Tower of London during the Will of the Kim, 
pals to depart N. B. This was at the time of the Powder Plot, to which they were 
from te Par- thought to be Privy. 


liament with- 0 1 | = 
int the King's N. B. The Excuſe of Ld. Sturton for his not coming was, that Je 


1 indebted 130 l. and dar'd not come to Parliament. Mo. 180. 3 June, 4 J. 
Stand? Pl. C. Ld. Sturton and Mordanr's Cale. 
238. (A) —— 


Hawk. Pl. C 59. cap. 22. S. 2. 


(C) Privilege. 


1. Mag. Chart. Nacts that Earls and Barons ſhall not be ameri, 
1 9 - 3. cap. 14. but by their Equals, and after the Ouantity of tba 

reſpaſs. 
S P. Ibid 2. Capias does not lie againſt an * Abbot nor a Biſhop, tho he be returi's 
5 1 5 Nihil in the firſt County, and is returned Nihil «pon a Teſtatum in a t+ 
_ S. reigh County alſo ; and the ſame Law ot a + Lord of Parliament. Br. Ex- 


P. Ibid pl. gent, pl. 3. cites 27 H. 8. 22. 
2. Cites 26 | 
H. 8... But if Reſcous be returned upon a Lord of Parliament, Capias lies for the Contempt. Br. Ei. 
rent, pl. 3. cites 27 H.8. 22.————S, P. per Popham. Mo. 767. Mich. 3 Jac. in the Counteſs of N 
and's Gate S. P. Cro. E. 170. Lord Stafford v. Thynne. S. P. Fin. Law, 8vo. 355. 
Serjeant Hawkins ſays it ſeems, That even Peers of the Realm, whether ſpiritual or tem poral, t 
liable to an Attachment for ſome Contempts, as for reſcxing a Perſon arreſted by due Courſe of Law, for 
roceeding in a Cauſe againſt the King's Writ of Prohibition, or for diſobeying other Writs wherein tk 
King's Prerogative, or the iberty of the Subject are nearly concerned; but ir ſeems clear, that h 
certain general Rule, that a Peer is puniſhable in this Manner for Diſobedience of all Writs what's 
ever; and it ſeems certain, that no is liable to an Attachment for not appearing on a Fur) ; there 
fore it ſeems, that what is ſaid in ſome Books in general, that an Attachment lies againſt Peers for 4 
tem ts, ought to be underſtood of ſuch only as are of an enormous Nature, as thoſe above ment ioned, a 
others of the ſame Kind, about which ir is difficult to lay down any certain particular Rules. 2 Hays 
Pl. C. 152. cap. 22. S. 33. 


2, Ati 
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3. And upon Recovery againſt a Biſtop, a Man ſhall have Elegit, and Exigent doc: 
nor Ca. Sa. But Exigent lies againſt a Lord of Parliament, if he be not dot lie a- 


| | x rainit an 
certified Lord of Parliament. Ibid. Zan, Duke, 
Baron nor 


Counteſs. Ibid. pl. 37. cites 14 H. 6. 2. 


4. And Day of Grace ſhall not be given againſt a Lord of Parliament. 
bid. 
| 5. And Lord of Parliament ſhall not be ſworn in an Inqueſt. Ibid. 

5. And where a Lord of Parliament or Baron is at Iſſue he ſhall have 
1, or 2 1 Knights of his Inqueſt, or otherwiſe the Array ſhall be 

uaſh'd. Ibid. 
5 17. Noy Attorney General in Lectura Mr Atkins, 1632. held that 
Baron or Earle ought to appear at the Seſſious of the Foreft, and that no Im- 
munity by Common or Statute Law privileges him; and the Reaſon 
is, becauſe it is Suit real, ot which no Subject tall be diſcharged, and the 
Statute of Marlebridge mentions only Tourne of Sheriff, and it thall not be 
intended for Foreſt. D. 314. b. Marg. pl. 98. 

$. Roll. Ch. J. ſaid it is queſtionable Whether a Counteſs by Patent only 
for her Life be priviledged from Arreits or no. Sti. 234. Mich. 1650. 
Counteſs of River's Cale. Ibid 254. S. C. Hill 1650. Held not al- 
lowable ; but adjornatur. 

9. Peerage is no Privilege for taking an Orphan contrary to the Cuſtom 
of the City of London. And in * Hom. replegiando where he retains the * Sec Homi- 
Body, he thall be committed. Lev. 163. Paſch. 1) Car. 2. B. R. Wil- ne Reple- 
kinſon v. Bolton. ones. 

10. A Bill of Middleſex was iſſued out of B. R. by an Attorney of the 
Court againſt the Counteſs of H. which was diſcharged by Syperſedeas 
without pleading ; becauſe it appeared by the Record, that the was a 
Peereſs, and the Attorney was committed ſor ſuing our the Proceſs, Vent. 
298. Trin 28 Car. 2. Anon. 

11. Widows of Peers are to have the Priviledge of Peers wot to be ar- 
refted ; but as to Privilege of Parliament, it was determined both Ways 
in 1676. See 2 Chan. Caſes. 224 Anon. 

12. In Eject ment a ſpecial Verdict was found on a Trial at Bar, and , X Peer 
thereupon Fudgment for the Defendant, and Cofis taxed ; and after Affida- 22 aj 
vit of the Demand of rhe Coſts, a Motion was made for an Attachment — ſome 


againft the Dutcheſs, (the Duke being dead) ſhe being one of the Leſſors, of his Te- 


for Non pap ment of the Cofts ; and it was alledged, that if rhe Court did not nants, and 


grant it, the Detendant would be Remedileſs ; For tho? in other Caſes a er- Fa 
Diſtringas iſſues againſt Peers, yer in this Caſe no Proceſs can go but an The Defen- 
Attachment. Bur the Court retuſed to grant an Attachment againit the dants mov'd 
Perſon of the Dutcheſs, bur ordered her 2 Cauſe why an Attachment, as ay be being 
to her Goods and Chattels, fhonld not be iſſued ; which Rule was atterwards deu te 


- . -onle 
made abſolute. Rep. of Pratt. in C. B. 7. 8. Hill 12. Ann. 1713. pn, 


not to he 
Thornby, on the Demiſe of rhe Duke and Dutcheſs of Hamilton v. atrach'd if 
Fleetwood. Ae 
ould be a- 


gainſt him, might be obliged to make ſame reſponſible Perſon his Leſſee, or otherwiſe would waive his Privi- 
lege. But the Court rejected the Motion; For if the Plaintiff was worth nothing, he could not be 
compell'd to do ſo; and it would be unreaſonable that his Peerage ſhould be a Loſs to him, ſince every 


pe 1 
2 bas a Right by Birth to ſue in the King's Courts, where no Diſtinction is to be made of Perſons. 
$ Mod. 20. Mich. 7 Geo. 1721. Ld. Coningsby's Caſe. | 


13. A Peer, or Lord of Parliament, cannot be an Approver ; For it is 
Yantt Magna Charta for him to pray a Coroner. 3 Inſt. 129. cap. 56. 


2 Hawk. pl. C. 205. cap. 24. S. 3. 


D) Proceedings. 
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fee (C) (D) Proceedings at Law, and in Equity, 


Br. Con- 1. IN Debt and Treſpaſs againſt a Lord or a Peer, Capias does not lie. 
tempts pl. 3 contra upon Contempt. Br. Replevin, pl 19. cites 11 H. 4. 14 


cites. 8 QC. 
Rr. Proceſs, pl. 35. cites 8. C. 


The like - 2. An Attachment (was granted) againſt the Lord Cromwell. Toth, »6, 
1 the cites 14 Eliz. Tavernor's Caſe. 


ord Dacres. 
Toth. 76. cites Tune 37. Eliz So an Attachment (was granted) againſt the Lord Barkley, at the 


Motion of the Counteſs of Warwick. Toth. 76. cites June, 37 Eli. | ; 
A Peer of the Realm appeared to a Bill in Chancery, but did not anſwer; it was ſaid, that formerly an 


Attachment lay, but now, by Order of the Parliament, no Proceſs lies but Securſtration. Comb. 62 
October 29. 1087. in Chancery. Anon. 


3. In Caſe of Goods of a Peer taken on a Foreign Attachment, and 
removal of the Cauſe into C. B. he m⁰iſt find Bail, and the Bail ſhall be 
liable to pay the Condemnation. And for Execution on a Star. Staple, 
Merchant, on the Stat. of Acton Burnel, or on the Star. of 23 H. 8. the 
Body of a Baron ſhall be taten in Execution ; For by theſe Statutes ſuch 
Perſons were not exempted. 2 Le. 173. pl. 209. Trin. 29 Eliz. C. B. 


Harris v. Lord. Mountjoy. 
4. It was held that a Nobleman ſhall be bound with his Bail in a Re. 


coonizance to render his Body; and that upon the Star. of 13 E 1, It 
he hath not goods or Lands, his Body ſhall be taken in Execution; For 
the Law in ſuch Cale excepts only Clerks. 4 Le. 6. 29. Eliz. in C. B. 


Anon, 

5. If a Bill in Chancery be exhibited againſt a Peer, the Courſe is fir 
for my Lord Keeper to write a Letter to him; and if he doth not anſwer, 
then a Subpæna; then an Order to ſhew Cauſe why a Sequeſtration ſhould 
not go; and it he till ſtands our, then a Sequeſtration. Becauſe there 
can be no Proceſs of Contempt againſt his Perſon. 2 Vent.. 342. Mich 
22. Car. 2. Anon, 

6. It during the nas of Priviledge, you want to proceed immediately 
againſt a privileged Perſon, you mult ether get him to agree to waive his 
Privilege, which in moſt Caſes (it he be a Man of Honour &c.) he will 
not retuſe ; or you may Petition the Houſe where he fits, that he may do 
ſo, and then he ſeldom refuſes it; or if he does, the Houſe, if it 


| 
, 
| ſee Cauſe, will order him ro waive his Privilege. Curſ. Canc. 499. 


Cap. 18. 


| 7, Note, If the Waiver of Privilege be of his own Generoſity, or 2 


voluntary AR, it is neceſſary that you have it made under his, or bis 
Solicitor's Hand, tor your Indempnity; For Parol Waiver, in ſuch Caſe, 


will not be ſufficient. Curl. Canc. 499. cap. 18. 
8. It is ſaid, If a Truſtee be made a Defendant here, he ſhall not 


| have Privilege, though he be a Member of Parliament. Quere. 
0 c_ = Cap. 18. 
9. 


Hringas is the firſt Proceſs againſt a Peer on an Information for 
an Intrafjon on the ings Lands, or for a Trover and Conver/ion of i 
King's Goods. 2 Hawk. Pl. C. 284. cap. 27. S. 12. cites Co. Ent. 387. 


(E) Sworl. 


Ir 
he 


(E) Sworn, In what Caſes. 


1. IN the Pleas of Parliament, 18 E. 1. between the Earl of Glou- 
ceſter and Earl of Iereford, John de Haſting a Baron, upon long 
Debate whether he ought. to be tworn becauſe he was a Peer of the 
Realm, it was reſolved, that he ought to lay his Hand to the Book. 
The like was refolv'd 10 Car. in B. R. by the Court where the Lord 
Dorſet's Teſtimony was requiſite. See D. 314. b. Marg. pl. gs. 
2. A Bill was againſt a Peereſs to diſcover Decds, the anſwers on her 
Honour and confeſſes Deeds. She ſhall produce them only upon her Hon- 


our and not on Oath. Ch. Prec. 92. Paſch. 1699. Duke of Hamilton v. 
Lady Gerrard. 


3. Where a Peer is to anſwer to a Bill, his Anſwer put in on his Hon- This Privi- 
our is ſufficient; but where a Peer is to anſwer Interrogatories, to make an lege is re- 


Affidavit, or be examin'd as a * Witneſs, he maſt be on his Oath, pong woe hw 


r Har- n Anſwer. 
court Ld. Keeper. 2 Salk. 513. in Canc. Sir Tho. Meers v. Ld. Sturton. Wen Rep. 


146. Trin. 
1711. S. C. In Cauſes between Party and Party a Peer that is a Witneſs muſt be ſworn. 2 Mod. 


99. Trin. 28 Car. 2. C. B. Earl of Shaftsbury v. Ld. Digb 3 Keb. 631. S. C.——- If he is 


not ſworn, whatſoever he ſays is no Evidence. But he cannot be compell'd to be ſworn; Per tot. Cur. 
Freem. Rep. 422, 423. Paſch. 1676. S. C. 


(F) Degraded. 


. EORGE Nevil, Duke of Bedford, was degraded by force of an 8. C.cired 
Act of Parliament, 16 June, 17 Ed. 4. which Act, reciting the Arg. Show. 

making of the ſaid Sir George Duke, doth expreſs rhe Cauſe of his De- Carl. 994 6 

gradation, in theſe Words viz. And forasmuch as it is openly known, that the I King bh 

ſaid George hath not, nor by Inheritance may have any Livelyhood to ſupport Ta. Pur: 

the ſaid Name, Eſtate and Dignity, cr any Name of Eftate ; And oſten- beck. 

times it is ſo ſeen, that when any Lord is called to high Eſtate, and hath 

not convenient Livelyhood to ſupport the fame Dignity, it induceth great 

Poverty and Indigence, and cauſech often- times great Extortion, Embra- 

cery and Maintenance to be had, to the great Trouble of all ſuch Coun- 

tries where ſuch Eſtate ſhall happen ro be. W heretore the King, by Ad- 

viceof his Lords Spiritual and Temporal, and by the Commons in this pre- 

ſent Parliament aflembled, and by the Authority of the ſame, ordaineth, eſ- 

tabliſherh and enacteth, that from henceforth the ſame Creation and making 

of the ſaid Duke, and all the Names of Dignity given to the ſaid George, or 

to John Nevil his Father, be from n void and of none Effect &c. 


In which Act theſe Things are to be obſerved. Firſt, That although the : {Fang 


3 ot be de- 
Duke had not any Poſſeſſions to ſupport his Dignity, yet his Dignity cannot be graded but 


ppo 
baten 1 rom him without an * Ad Parliament. Second, The Inconvenien- by Attainder 
es do appear, where a great State and Dignity is, and no Livelyhood to 07AE of Fare 


maintain it. Third, It is a good Reaſon to take away ſuch Dignity by Aci 1 


Mod. 56 
Parliament, and therefore the ſaid At of the 28 H. 8. ſhall be expounded, Trin. 5 W. 


according to the general Words of the Writ, to take away ſuch Jnccnve- & M. the 


ence, 12 Rep. 106, 107. in the Earl of Shrewsbury's Caſe. . 


AI (G) Pleadings 
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Peer. 


(G) Pleadings. 


1. IF a Man be to plead his Peerage, it is not neceſſary to have a H. 

or to ſay that he is nus Parium Regni, but to plead the Letters He. 
tents or Writ of Summons ot his Anceſtor, and ſhe w that he far in Parlia- 
ment, and derive his Pedigree from ſuch Anceſtor. But à Biſhop who ig 
ſeiſed of his Barony in jure Recleſiæ, and is not Noble in his Blood, he 
ought to plead that he is Unus Parium Regui &c. Skin. 521. Trin. 6 M. 
& NM. B. R. in Caſe of the King and the Earl of Banbury. 


(H) Trial of Peers and Peereſſes. By cum. In what 
Caſes per Pares. 
Br. Appeal, 1. I Appeal againſt a Lord Peer of the Realm he ſhall not be try 


2.97 4 by his Peers, but as a commmon Perſon ſhall be, and ſo it was ad- 
1+. 1 judged betore Forteſcue againſt the Lord Grey of Codner. But upon In- 


Trial, pl JE 4 . 
ahi * arti ment of Felony or of Treaſon he ſhall be try'd by his Peers; For this is 
S 3 7 the Suit of the King. Br. Corone, pl. 152. cites 10 E. 4. 6. 
Wo n 


ſo it was done in the Lord Dacres's Cale, 33 H. S. who was hang'd for Felony, for the Death of 
a Man who was found in his Company at a Hunting in in Suſſex. Br. Trial, pl. 142. cites 33H.$ 
There is a Diverſity between an Appeal and an Indictment; For Appeal receives certain Trial, 
whick Iudict ment refuſes, viz. in Appeal Trial by Battle is allowed, where in Indictment it is not al- 
lowed Alſo in Indictment of Treaſon or Felony againſt a Peer of the Realm, the Trial is by b:s Peers, 
„hi h manner of Trial in Appeal is not grantable. By which it appears that this Trial by Peers 1; 
rhe proper Trial which belongs to a Peer of the Realm, when upon Indictment of Treaſon or Felony 
he has pleaded Not Guilty. Staunf. Pl. C 153. cap. 1. In a Premunire he ſhall be try'd by Free- 
holders, notwithſtardivg it is at the King's Suit. And fo in Appeal at the Suit of the Party for bert 
Treaſon, Murder, Robbery or other Felony. z Inſt. zo. For the Appeal cannot be brought be- 
fore the Lord High Steward of England, who is the only Judge of Noblemen in Cafe of Treaſon or 
Felony. 2 Inſt. 49 And alſo it is not within Magna Charta, cap. 29. which extends only to the 
King's Suit, Ibid. 

At the Common Law in theſe four Caſes only a Peer ſhall be yy by Tis Peers, vit. in Treaſon, 
Felony, Miſpriſion of Treaſon, and Miſprifion of Felony ; and the Stature Law which gives fuch 
"rial, having Reference unto theſe or to other Offences made Freaſen or Felony his Trial by his Peers 
ſhall be as before But in Caſe of a Premunire the ſame being only in Effect a Contempt, no Trial in 
this ſhall be of aPeer by his Peers; per Fleming Ch. J. 1 Bulſ. 198. Paſch. 10 Jac. the King v. Ld, Vaux, 


* 2 Hawk. 2. This Manner of Trial is given, as it ſeems, by the Statute of Mais 
F. Charta, cap. 29. which is in this Manner. Nullus liber Homo capiatir, 
gs 4 he vel Impriſonetur, aut diſſeiſietur de libero Tenemento ſuo vel Libertatilius di 
ſame Statute, Jiberis conſuetudinibus ſuis, aut Utlagetur, aut exuletur, aut aliquo modo di. 
and in S. 11. ffruatur, nec ſuper eum ibimys nec ſuper eum mittemus, niſi per legale Fitdic 
Dy _ um Parium ſuorum vel per Legem terre. Nulli vendemus, nulli negavinis 
It 8 * ' aut differemus Fuſtitiamvel Rectum. In this Statute there is this ord 
grced that (Homo) which includes as well Male as Female, and yet it has been 1t- 
a Queen, the tended of Males only, as appears by a Statute made Anno * 20 H. 6. i! 
. 1. 9. the Letter of ; which 1s thus. Whereas it is contain'd in the Great Char 
ſo a Queen ter among others in the Form following. Nullus liber Homo capiatur, a, 
Dowager, Priſonetur, aut diſſcifietur de libero Tenemento ſuo, aut Libertatibns ſilis, © 
whether ſhe Liberis conſuetudinibus ſuis, aut Utlagetur, aut exuletur, aut aliquo dd dt 
2 frruatur, nec ſuper eum mittemus, nec ſuper eum ibimus, niſi per legale ui 
the King's 4% Parium ſuorum vel per Legem terre. In which Statute there is d , 
Death, or tion how Femes, Dames of great Eftate, by reaſon of their Barons, Pers” 
take a ſecond the Land, Coverts or Sole, viz. Dutcheſſes, Counteſſes or Baroneſſes, ( 
Hutband, be Je pur to anſwer, or before what Fudees they ſhall be jndg*d, upon 11d 

. of Treaſons or Felonies by them committed ; For which Cauſe there is 2 Daa 


- 
& 1, 


Commoner; © Cl | 
and alſoall in Law, before whom and by whom ſuch Dames ſo indlicted fha!! tt | it 


. 
* — 
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anſwer and be judged. Our Lord the King willing to ouft ſuch Ambigities on * by 
and Doubts has declared by the Authority aforeſaid, that ſuch Dames ſo in- 7 : they + 
dited, or after to le inditted of any Trea/on or Felony by them done or after f0 le; or mar- 
be done, though they are Covert of Baron or Sole, that they thereof are pi in ried to Peers 
anſwer and put to anſwer, and adjudged before ſuch Judges and Peers of the or Common- 
Ream as Heers of the Realm ſhould be, if they were indicted or impeached cf e Frome ſo 
ſuch Treaſons or Felonies done, or After to be gone, and in ſuch Manner and e Vic. 
form and in no other. But none of thoſe Statutes have been put in Ure counteſſes, 

io extend to a + Biſhop or an Abbot, tho* they have the Name of the Lord ue initled 


Parliament; For they have not this Name of Biſhop or Abbot ratione do © I rial by 
bi - Bat ratione Oficii, nor have Place in Parliament in reſpect the Pecers, 
Nebilitatis . Bi : 3 


ortheir Nobility, but in reſpect of their Poſſeſſions viz. the ancient Baronies au them be ex- 
uex to thetr Dignities. And according to this there are diverſe Precedents, of preſly men- 


which the one was in the Time of H. 8. and fee ||P. 10 E. 4. 6. that one of ned in 


the Peers indicted of Treaſon or Felony, may if the King pleaſes be arraigned — n oy. 


thereot in Parliament, and then the Lords Spiritual ſball make a Procurator tor Charta. But 
them, 1nasmuch as by the Canonical Law they themſelves ought uct to cou. it is e 
enn any to Death. And tit. Corone in Fitzh. P. 3 E. 3. P 161. the Bi⸗ 3 
ſhop of Wincheſter was arraign'd in B. R becauſe he came to the Par- ;; © 


. b loſes her 
lament by Summons, and departed without Licence. Shard ſaid, that Dignity by 


a Parliament is afiembled for the Profit ot the King and of his People, marrying a 
then when one of the Peers does not come, or departs without leave, this Cπmoner. 


isa Treſpaſs as well to the Peers as to the King; and of Things touch- . A 1 
ing Parliament, they ſhall be judg'd in Parliament, Judgment it you Will the Realm 
take Conuſance here, which is a Place more baſe. Scrope laid, thoſe uud ſhall 
who are Judges in Parliament are Judges of their Peers. But the King be tried 


NS ried 
has not a Peer in his own Land, by which he ought not by them to be 3 


judged, nor elſewhere make his Suit againſt him who treſpaſſes againſt raigment of 
| him but there where it pleaſes him, by which &c. And Nore, that a Crime Br. 
this Trial by the Peers holds Place alſo where one of the Peers Trial, pl. 


of the Realm 1s inditted only of Miſpriſion of Treaſon or Felony, in wh ich F. 
Trial the ſame Form is to be obſerved, as thall be where any Peer is in- jenge. 115. 


dicted of Treaſon or Felony, and arraigned thereof. Stauni, PI. C. lib. 15 — 

» that the Bi- 
3. 152. b. 153. cap. I. Mop ot Ko⸗ 
chiſter was not tried by his Peers in the Time of H. 8. Ibid. 2 Hawk. Pl. C. 424. cap. 44. S. 12. 
in the Notes in the Margin (b) ſays, in Fitzh. Corone 161. it ſeems admitted, that a Biſhop ſhall be 
tied by his Peers in Caſes proper for ſuch Trials. But as to the Note out of Fitzh\. Challe! ge 115. the 
dereant fays it is miſtaken ; For that no ſuch Opinion is holden there, And there S. 12. cites Staunf. 
152. & 3 Inſt. 30. That thoſe who are Lords of Parliament, not in reſpect of their Nobility, but 
of their Baronies, which they held of the Crown, as Biſhops now do, and ſome Abbots and Priors 
cid formerly, are not within the Intent of Magna Charta, to be tried by the Peers. And Selden 
ſeems clear, that this is the only Privilege which Biſhops have not in Common with other Peers. And 
thoſe, who ſeem moſt for the contrary Opinion, admit that the Law hath been generally {6 taken. Nei- 
ther do they produce any Precedent where a Biſhop or Abhot has been tried by the Peers upon a Com- 
niſhon ; but on the contrary admit that there are two Precedents cf their beirg tried by the Country. 
And it is ſaid by others, that there are diverſe Precedents of this Kind; yet Salden with his utmoſt 
Diligence, ſeems able to produce but two, which clearly ard fully come up to his Point, viz. thoſe of 
Archbiſho Cranmer and Biſhop Fiſher. However, it ſeems to be agreed, that while the Parliament is 
i!ting, a Biſhop ſhall be tried by the Peers. | Br. Corone, pl. 1 52. cites S. C. 


3. Alſo this Trial by the Peers is given in Caſe of IndiFment upon the 
*rarure, for ſpeaking of ſeditious News, Rumours er Tales of the King or 
Yuen, as appears by the Letter of the Statute made Anno 1 & 2 P. 
& M. cap. z. Staunf. Pl. C. 153. b. | 
4 And note, that in every Caſe or Caſes of Treaſon or Felony newly 
made by Statute, the Lords ſhall have their Trial by their Peers, not with- 
ading that the Statute does not provide for it by expreſs Words; So 
that the Proviſo inſerted by the Lords in every new Statute, which makes 
realon or Felony, ſeems only Surpluſage. Ibid. 
5. And note, that the Number of Peers who are to try every Lord is 
elde, and more as the King pleaſes, but not leſs than the Number of twelve 
mon Experience informs us. Ibid. 


6. Aud 
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6. And note, that by the Statute made Anno 33 H. 8. cap. 23. it inn 
dained, That the King may award Commiſſion to hear and deterunne Treat. 
or Murder in ancther County than «here the Treaſon or Murder was herpa 
ted and done ; In which Statute there is a Prov iſo for the Lords to de trie 
by their Peers; and ſuch a Proviſo is in the Statute made Anno z 5H x 
cap. 2. concerning Treaſons done out ot the Realm, which Provide; . 
thoſe Statutes are necetlary, in as much as thoſe Statutes are out of the 
Courſe ot the Common Law ; And fee the Statute made Any "TY : 
cap. 20. tor 'T rial by the Peers in Cafes of Lunacy which is come to hin 
who has committed Treaſon, but this Statute ſeems to be abrogated hy tb. 
Statute made Anno 1 & 2 F. MH. And ſee the Statute of Anno 33 {4 , 
12. concerning Treaſons, Murders, or Manſlaugbters, perpetrated within 
the Verge, where there is a Proviſo alſo tor the Peers to have their Tri. 
al as they have had betore the ſaid Statute. Staunf. Pl. C. 153. & 
cap. 1. 

2 Hawk. Pl. 5 r E. 6. cap. 12. S. 15. Enacts, that if any Lord of Parliament. « 

C 424 cap. Peer of the Realm be indicted of any of the Offences limited in this Ati, thy 


* 8 ſhall have their Trial by their Peers. 


ſays, he takes 

it to be agreed, That he has a Right to be ſo tried upon an Indictment of Treaſon or Felonly, whe. 
ther ſach Treaſon or Felony be made ſuch by the Common Law or by Statute; and alſo upon 4 
Indictment for aMiſpriſion of Treaſon or Felony; but ſays it ſeems that regularly he is to be triedby 
the Country for all other Crimes out of Parliament as Præmunire, Riot, Seducing a young Lac; 
from her Parents in Order to debauch her &c. : 


8. N z. cap. 3. Whereas by Law in Caſes of Life a Commoner ball le 

tried by a Fury of twelve Freeholders, who muſt all agree before they can lrin 
. in a Verditt to acquit or condemn the Priſoner, but on the Trials of Peers x 
Peereſſes a major Vote is ſufficient. 

F. 10. It is enacted, that upon the Trial of any Peers or Peereſſes, eith 
for Treaſon or miſpriſion of Treaſon, all the Peers who have a Right n ji 
and vote in Parliament, ſhall be dulyſummoned 20 Days at leaſt before the Tri- 
al, and every Peer ſo ſummoned and appearing ſhall vote in the Trial, fif 
taking the Oaths of Allegiance and Supremacy required by 1 N. & M. and ſul- 
ſcribing and repeating the Teſt enjoined by 30 Car. 2. 

S. 11. Provided that this Att ſhall not extend to Impeachments, or dib 
Proceedings in Parliament. | 

S. 12. Nor to the Treaſons of Counterfeiting the Coin, the Great Seal, Privy 
Seal, Sign Manual, or Privy Signet. 


; By 6 Anne cap. 23. F. 12. Peers ſhall be indicted in Scotland as in Ex- 
and. 
10. If a Peer be impleaded by a Commoner, yet ſuch Cauſe ſpall not be tri. 
ed by Peers, but by a Fury of the Country ; For though the Peers are the 
proper Pares to a Lord ot Parliament in Capital Matters, where the Lit 
and Nobility of a Peer is concerned, yer in Matter of Property, the 
Trial of Fact is not by them, but by the Inhabitants of thoſe Countries 
where the Facts ariſe, ſince ſuch Peers living through the whole King- 
dom could not be generally cognizant ot F as ariſing in ſeveral Counties, 
as the Inhabitants themſelves where they are done; but this want ofhai- 
ing Noblemen for their Jury was compenſated as much as poſſible, . 
returning Perſons of the beſt Quality; therelore a Knight is necellarj 
to be ſummoned in any Cauſe where a Peer is Party. G. Hitt, C. B. 75, 

59. Cap. 8. 
Vet it is ſaid N has been adjudged, That if a Peer on an Arraignment betor: 
that there is the Lords, refuſe to put himſelf on his Peers, he ſhall be dealt with as ce 
0 1 that ſtands Mute; For it is as much the Law of the Land, that a Peet 
+ I db. be tried by his Peers, as a Commoner by Commoners; Vet it one We 
Berkley put has a Title to Peerage, be indicted and arraign'd as a Commoner, and 


himſelf on plead Not Guilty, and put himſelf upon his Country, it has been 4. 
his Country, : | d gel 


+ —u— — — — — — — — —— — 
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dg d, that he cannot after wards ſuggeſt that he is a Peer, and pray a "d was tried 


ral by his Peers. 2 Hawk. Pl. C. 425. cap. 44. S. 19. Kalghe! of 
g Ibid. in 
Po :.:. OE MELEE 


(I) Of the Order and Proceſs of Trial of Peers, 


s HE Order and Proceſs of this Trial appears Anno 1 H. 4. 1. & The Ji 


Anno 13 H. 8. 13. That when a Lord of the Parliament is to be e 1 
ere Com = 


arraigned of Treaſon or Felony, of which he is indicted, the King by his ,;o.,.., of 
Leiters Patents ſhall make one great and fage Lord to be the“ High Steu- Oyer and J er- 
ard of England for the Day of the Arraignment, who before the laid Day % or in 


hall make Precept to his Serjeant at Arms, (who is appointed to ſerve him 5 - = 


during the time of his Commiſſion, ) to cauſe to come before him twenty or done in that 
eighteen Lords of the Parliament at the ſame Day; And after at the Day County 
when the Steward ſhall be under the Cloth ot State upon the Arraign- where B. R. 


ment of the Priſoner, and has cauſed to be read his Commiſſion, the ſaid 85 a 3 
Serjeant Pall return the ſaid Precept, and the Lords hall be thereupon de- Conmmillion 


maided, and when they have appeared, and are ſeated in their Places, recites the 
the Conſtable of the Tower ſhall be demanded to Lring his Priſoner to the Indictment 
Court, who ſhall be conducted by him to the Bar, and then the ſaid generally as 


High Steward ſhall thew to the Priſoner the Cauſe tor which the King IT erg 


has aſſembled there the Lords and him, and command him to anſwer the High 
without any Dread, and thereupon ſhall cauſe the Clerk of the Crown to Steward 
read the Inditi ment to him, and to demand of him it he be f Guilty or not Power to re- 


to which, after he has anſwered Not Guilty, the Clerk thall demand fur- = 
ther ot him, How he will be zry'd?2 To which he may ſay, by God ſuch Indit- 
md his Peers; And immediately upon this the Serjeants and King's At- ment freun 


torney ſhall give Evidence againſt him; To which, when the Priſoner 88 
has anſwered, the ſaid Conſtable ſhall be commanded to retire with the wee tag" 


faid Prifoner from the Bar to ſome Place tor the Time that the Lords tt ſe- requires the 
cretly ſhall talk in the ſaid Court together; And thereupon the Lords ſhall Peers to be 


riſe rom their Places and conſult together, and that which they do they 1 4 


do pon their Honour without any Oath to be adminiſtred to chem ; And the Licuten. 
when all of them, or the greater part of them are agreed, they ſhall re- ant of the 
turn to their Places and ſeat themſelves; And then the High Steward Tower to 
ſhall demand of the © youngeſt Lord by himſelt, If he who is arraign'd be u the 


- 75 . - - Priſoner be- 
Guilty or not? And fo of him who is next to the Youngeſt, and fo of e hin 


the reſt ſeriatim, till he has perus'd all; and each of the Lords ſhall; A Ce-1jo- 
anſwer by himſelf; And then the ſaid Steward thall fend for the ſaid Pri- ra is a- 
ſcner, who ſhall be r back to the Bar, to whom the ſaid Steward aTded ont of 


. . . 1 a off cry 7 
ſhall rehearſe the Verdi „ and give *** Judgment accordingly. Staunt. CO 2 ; - 


PL C. 152. Lib. 3. Cap. 1. Indiciment it 
ſelt before 

the High Steward indilate, which may either bear Date the ſame Day of the Steward's Commiſſion or 
ay Day after. 4. The Steward directs his Precept under his Seal to the Lieutenant of the Jever, to bring 
ie Boy before him at ſuch a Day and Place as he ſhall appoint. 6. He makes amother Precept under his 
deil tothe Lieuteuant of the Tower, expreſſing Day and Place when Ec. . He makes F another Precept 
under his Seal to a Serjeant at Arms to ſummon tot & tales Dominos, Mat naets, & Proceres Injus Revit 
Angle predifti R. Comitis E. Pares, per quos Rei Veritas melius ſciri poterit, quod , perſonaliter compare ant 
cram prediffo Seneſchallo apud Me ſim. tali Die & Hera ad faciend ea, que ex Parte Domini Regis ſorert ſa- 
gerda Sc. 8. At the Day, the Steward with ſix Serjeart at Arms before him takes his Place under a 
Cloth of State, and then the Clerk of the Crown delivers to him his Commiſion, who re-delivers the 
lame unto him. And the Clerk of the Crown cauſes a Serjeart at Arms to make three O Yes's, and Com- 
mardment given in the Name of the Lord High Steward of England, to keep filence, and then is tle 
Commiſſicr read. And then the Cher delivereth to the Stexzvard a I Lite Rod, who delivereth the ſame to 
bim again, who holdeth it before the Steward; Then another 0 ), is made, and Commandment given 
in the Name of the H igh Steward of England to all Juſtices and Commiſſioreys to certi,y all I dictmor.ts 
d Records Sc. which being delivered into Court, the Clerk of the Crown readeth tlie Me urn | Aw 
Nher Des 18 made , that the Lieutenant of the Toxyer &c. return bis WH rit and Precept, ard to brin» the 
Priſcrer to the Bar, + which being done, the Clerk reads the Return. Another © V is mide, at 
the cant at Arms return lis Precept with the Names of the Barons and Peers by him ſurmor.ed, and 
Gore the 
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ard gryeth a Charge to the Peers, exhorting them to try the Priſoner indifterently according to theſc þ 
vidence. 9. The Peers are not ſworn, but are charged ſuper Fidelitatibus, & Ligecartiis Domino Resi 


not waive tis Trial by his Peers, and put him ſelf upon the Trial of the Guntry, that is, of twelve Free. 
holders ; for the Statute of Magna Charta is, that he muſt be tried per Pares And fo it was reſolyed 
in the Lord Dacres's Caſe, 15. The Peers ought to continue together (as 22 in Caſe of other Sub. 

„ they all come again in. 


to be referred to the Diſcretion of the Lord Ste ward. 2 Hawk. Pl. C. 425. cap 44. S. 20. 

** Contra Dal. 16. pl. 1. Anno 1 & 2 Ph. & M. the Marquiſs of Doriet's Caſe. 

* Ld. Coke ſays, that in ſuch Caſes there uſt be a Steward of England appointed. 3 Inft. 31.— 
But Serjeant Hawkins, 2 Hawk. Pl. C. 421. cap. 44. S. 1. in Marg. ſays, that the Neceſſity of making 
a High Steward to try an [mpeachment of * Treaſon, was denied * the Houſe of Commons, in the 
Earl of Danby's Caſe, and cites State Trials, 2 Vol. 198, 199. 
++ S. P. Br. Corone, pl. 152. cites 10 E. 4. 6. 
++ The Peers give their Verdict in the Abſence of the Priſoner &c. 3 Inſt. 30. cap. 2. 

JS. P. Br. Corone, pl. 152. cites 10 E. 4. 6. 

*The Ld. Steward gives [udgment according to the Determination of the Majority being more th 
twelve, but gives no Vote himſelf on a Trial by Commiſſion, but only on a Trial by the Houſe of Peer 
while the Parliament is ſitting. 2 Hawk Pl. C. 422. cap. 44. S. 6. 


2. If Execution be not done according to the Fudgment, then the High 
Steward may by Precept under Seal command Execution to be done according 
to the Judgment; but in Caſe of High Treaſon, if all the ret of tte 
Judgment, (ſaving the Beheading, which is part of the Judgment) * 
pardoned, this ought to be under the Great Seal of England. 3 Int. 31 
3. And when the Service is performed, then is an O Yes made for the dt. 
ſolving of the Commiſſion ; And then is the white Rod, which has been 
born and holden betore the Steward, by him taken in both his Hands 
and broken over his Head. 3 Init, 31. 

4. When a Peer is tried before the Houſe of Peers in Parliament, t 
Ld. Steward withdraws with the reft of the Lords and conſults with then.? 
Hawk. Pl. C. 425. cap. 44. S. 21. 
| * 


K 


5. It is agreed, that where a Peer is tried by the Houſe of Lords in full 
Parliament, the Houſe may be adjourned as often as there is Occaſion, and the 
Evidence taken by Parcels ; Alſo, it has been adjudged, That where the 
Trial is by Commiſion, the Lord Steward, after a Verdift is given, may 
take time to adviſe upon it; and that his Office continues till he has given 
ſudgment. Alſo it was ſaid to have been agreed by the Judges in the 
Ld. Dacre's Caſe, That on ſuch a Trial the Court might be adjorned, ant 
that if the Lords Triers did not agree, it was holden by ſome, they ought to 
Ie kept together all Night, and by others, that they might go to their ſe- 
veral Houſes. Bur it is ſaid, That there is no Precedent of the Lords 
Triers ever having ſeparated upon a Trial by Commiſſion, after the Evi- 
dence has been given tor the King, and it is ſaid to have been reſolved 
by all 82 in the Caſe of the Duke of Norfolk, That the Peers 
in ſuch Caſe muſt continue together till they agree to give a Verdict > 
and the like was adjudged by the Lord Steward in the Lord Delamerc's 
Caſe. 2 Hawk. PL C. 425. cap. 44. S. 22. 


(C) Nhat Advantages they may take on their Trials. 


1. I E. 6. cap. LNacts, that in all and every Caſe and Caſes, where any of By this Sta- 
12. F. 14 the King's Majeſty's Subjects ſhall and may upon his Prayer tute a Ld of 


have the Privilege of Clergy as a Clerk Convict, that may make Purgation, * 5 
in all thoſe Caſes and every of them, and alſo in all and every Caſe and Caſes Privilege of 


of Felony wherein the Privilege or Benefit of Clergy is reſtrained, excepted, or the Clergy, 
taken away, by this Statute or AF ( __ Murder and poiſoning of Malice 2 a 
prepenſed only excepted) that Lord and Lords of that Parliament, and Peer 8 all 
and Peers of the Realm, having Place and Voice in Parliament, ſhall by not; as for 
Virtue of this preſent Ad of Common Grace upon his or their Requeſt or Houſe. _ 
Prayer, alleging that he is a Lord or Peer of this Realm, and claiming that A. "= 
Benefit of this Act, though he cannot read, without any Burning in the Night Rob. 
Hand, Loſs of Inheritance, or Corruption of his Blood, be * judged, deemed, bing any in 
taken and uſed for the firſt time only, to all Intents, Conſtructious an Pur- the High- 
poſes, as a Clerk Convitt, and ſhall be in Caſe of a Clerk Convict, which 2 * 
may make Purgation, without any furt her or other Benefit or Privilege of Caſes — 
Clergy, to any ſuch Lord or Peer from thenceforth at any time after far any ed in this 
Caſe tobe allowed, adjudged, or admitted; any Law, Statute, Uſage, Cuſtom, Statute, ex- 


0 : ane * cept Wilful 
1 other Thing to the contrary in any wiſe notwithſtanding. 833 
in all other Caſes, in which Clergy is taken away oy Statute made fince this Act, be is in the ſame De- 


gree as a common or inferior Perſon is. And that by the Words (be * judged Ec.) it appears that he 
muſt make his Purgation, and if ſo then he muſt be delivered to the Ordinary to be kept till he has 
made it. Alſo if Lord of Parliament confeſſes the Offence upon the Arraignment, or abjures, or be out- 
law'd for Felony, he ſhall not in any of theſe Caſes (as it ſeems) have Bene fit of this Statute, inaſmuch 
% he cannot make his Purgation. Nor ought the Court to give him the Benefit of this Act, if the Lord 
himſelf does not requeſt it &c. Staunf. Pl. C. 130.—2 Hawk. Pl. C. 358. cap. 33. S. 109. and 360. 


8.1135. 


2. If a Dueſtion ariſe on the Trial ofa Peer concerning the Courſe of Par- 
hamentary Proceedings, the Lords will not ſuffer it to be argued by Counſel, 
but will debate it among themſelves. 2 Hawk. Pl. C. 40 f. cap. 39. S. 6. 
cites State Trials, 2 Vol. 694. 699. 

3. If a Peer of the Realm bring an Appeal, the Defendant ſhall not be 


admitted to wage Battel, by reaſon of the Dignity of their Perſons. 2 
Hawk, Pl. C. 42). cap. 45. S. 5. 


(L) Houſe 


Do u  EIRIInts 2 . ** 
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(L) Houſe of Peers ; Its Porrer over other Courts, a4 


Power of other Courts as to Peers. 


A Peer of 1, IF he be indifed in the King's Bench, or the Indifment removed thi. 
the Realm ther, the Nobleman may plead his Pardrn there before the ]udoes ot 
may be in- "Oe f JVdges Of 
diced in B. R. the King's Bench, and they have Power to allow it, but he cannor cone; 
of Felony or the Indictment, cr plead Not Guilty to the Judges of the King's Bench, % 
Treaſon, and before the Lord Steward ; And the reaſon of this Diverſity, that the Trial 
Jg my be or Judgment mult be before or by the Ld. Steward, but the Allowance of 
Fa the Pardon may be by the King's Bench, is, becauſe that is nor within the 


S till he pleads Statute of Mag. Chart. cap. 29. 2 Inſt. 49. 


Not Guilty ; 
For if he A not appear he may be outlaw'd in this Court; but when he has pleaded Not Guilty B 
R. is not Judge of the Cauſe, but the High Steward. But a Peer may plead bis Pardon in B. R. in as much 
as B. R. is Judge of the Cauſe till he has pleaded Nor Guilty; per Coke. Roll R. 297. Hill. f; Jac 
B. R. The King v. Ld. Norris. 2 


2. If a Nobleman be indicted, and cannot be found, Proceſs of Out 
ry ſhall be awarded againſt him per Legem Terrz, and he ſhall be ourlay- 
ed per Fudicium Coronatorum, but he thall be tried per Judicium Parium 
ſuorum, when he appears and pleads to Iſſue. 2 Inſt. 49. 

3. It is no new Thing for our Common Law Courts to examine Mat- 
ters of this Nature, which concern Proceedings in Parliament; we do 
but follow the Examples ot our Predeceſſors. In 38 Ed. 3. 14. the B 
certified to this Court, that the Father and Mother were married, but ttur 
the Party was born in Adultery ; The Lords ſent à Mrit to the Fudges, and or- 
dered them to judge on the ſpecial Matter; but the Judges did not obey, 

2 PA Hate In Stanton's Caſe 15 Ed. 3. F. Vouch. 109. the Lords commanded the 
N Court of Common Pleas to give a Judgment ; the Ch. J. refuſed; Atter 
amm, in his Abſence the others complied, and gave judgment. B. R. atter- 

, wards examined the Proceedings of the Lords, and adjudged them void, 

as appears 15 Ed. 3. 1. 2. in the Oxtord Library. We are not to delay 
the Juſtice of the Land, and the Law of ir is our Rule. Per Holt Ch, 

J. 12 Mod. 64. in Caſe of the King v. Knowles. 

: 4. Ir ſeems clear, that if a Peer be attainted of Treaſon or Felony, he 

47. may be brought before the King's Bench and demanded, What he has 10% 
/* why Execution ſhould not be awarded againſt him, andi if he plead any Ma- 

i, ter to ſuch Demand his Plea ſhall be diſcuſſed, and Execution awarded by 
the ſaid Court, upon its being adjudged againſt him. 2 Hawk. Pl. C. 4:4 
cap. 44. S. 18. | 


For more of Peer in General See Error, Iarliament, Preſentation, 
and other proper Titles. 


— 
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(A) Penal Bill. 
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I. I I bind my ſelf to pay 20 1. on ſuch a Day, and in Default top, 

1 30 1. the 40 1. muſt be paid without any Demand ; Per Hale C. 
Mod. 89. Mich. 22 Car. 2. B. R. in Caſe of Bradcat v. Tower. 

2. Debt for 201. Plaintiff declares, that whereas the Defendant b.: 
certain Bill obligatory Cognoviſſet ſe debere &c. Summam Vigint Lis, 
ſolvere querenti &c. ad vel ſuper 29 Diem Septembris 1585. 9/0 99 . 

tione 100. ipſe (the Defendant) obligaſſet ſe firmiter per eandem Billam, & 


in Facto dicit quod Detendens non Solvit to the Plaintiff the fais = 


Penalty. 


301 


won the ſaid 29th of September, per quod Actio accrevit ; Defendant 
demurr'd. Judgment pro 7 3 For tho' it is drawn properly as a Penal 
Bill, tor the Payment of the 10 J. yet there is enough to ground an 
Action of Debt for the 201. and the Day of Payment ſeems to refer to the 
20 l. 2 Vent. 106. Mich. 1 W. & M. C. B. Bond v. Moyle. 


For more of Penal Bill in general, ſee Conditions, Obligations, and 
other proper Titles. 


ll 


Penalty. 


* 


—— > — 


Me — 


(A) Penalty of Bonds, &c. Relieved or enlarged. And 
what ſhall be ſaid a Penalty. 

i. J F a Man be bound in a Penalty to pay Money at a Day, and Place, 

I by Obligation, and intending to pay the fame, is robbed by the Way, 
or hath intreated by Word, ſome turther Reſpite at the Hands ot the 
Obligee, or cometh ſhort of the Place by any Misfortune ; and 1o tailing of 
the Payment, doth nevertheleſs provide and tender the Money in fhort 
Time after; in theſe, and many ſuch like Caſes, the Chancery will compel 
the Obligee to take his Principal, with ſome reaſonable Conſideration ol 


his Damages (quantum expediat); For it this was not, Men would do 
that by Covenant, which they do now by Bond. Cary's Rep. 1. 


Lands upon a ſmall or trifling Default. Cary's Rep. 1. 


The like Fa- 
vour is x- 
tendable a- 
gainſt them, 
that will take 
Advantage 
upon any 
{trict Condi- 
tion for 
wndoino the 
Eft ate of an- 


other in 


So if two be jointly and ſeverally bound to 


Money; and the Obligee will give longer Day (or other Favour) to the one, and then will ſue the other 


for the Debt, he who is ſucd ſhall ſue in Chancery, Cary's Rep. 2. cites 9 E. 4. 41. 


2. It the Obligee have received the moſ Part of the Money payable upon 
the Obligation, at the peremptory Time and Place, and will neverthelets 
extend the whole Forteiture immediately, retuling to accept of the Re- 
hdue tendered unto him ſoon atter the Deſault, the Obligor may find Aid 
in Chancery. Cary's Rep. 2. 

3. A. lol a Rectory to |. S. and his Heirs, with Warranty, and en- 
ter d into a Recognizance of 1000/7. for quiet Enjoyment ; J. S. was ditturb'd, 
and fo the Recognizance was torteired. Tho' (as it ſeems). S. ſuſtained 
greater Loſs than 1000 1. yet Chancery cannot relieve &eyond the [enalty» 
of the Recognizance. Chan. Rep. 95. 11 Car. 1. Bidlake v. Lord 
Arundell. 

4 The Plaintiff and Defendant were Fiſhmongers, and had conti- 
guous Shops; and Differences having been between them, they were 
made Friends, and by that Mediation the Plaintitt was to give, and did 
give, the Detendant a Bond of 20/. Penalty conditioned to behave him- 
kit civilly and like a good Neighbour to the Detendant, and mot to di 
parage his Goods. The Plaintiff atterwards ashed the De/endant's Cuftomer, 
Whilit cheapning a Parcel of Flounders, why he would ony of the Defendant, 
and trid him thoſe & ſtunc, and ſo the Defendant loſt that Cuſtomer; 
and the Defendant aving ſued the Bond, and athgned that tor Breach, 
had a Verdict. And to be relieved againtt that Verdict, and the Penalty 
Of the Bond, the Plaintiff brought his Bill. The Defendant demnrr'd ; 

or that the Bond was not conditioned tor Payment ot Money, or Per- 
"mance of Covenants, or for any Matter tor which Damages in an 

con of Debt, Covenant, or any other Action, was recoverable ; nor 
3 there any Way to meaſure the Damages bur by the Penalty, and the 
ad being to preſerve Amity and neighbourly Friendſ}up, tor the Breach 
Hhhh ot 
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Penalty. 


voi which, the Plaintiff did ſubmit to pay that Penalty there £m; 
Le any Zriu had to meaſure the Damages for Breach of the Condition, 1... 
than the Parties have ſubmitted to. His Lordſhip declared, That as the 
Caſe was, the Penalty being but 20 l. he did nor think fit to par the D.. 
tendantto anſwer, tor that the Coſts ot Suit here, and at Law, would 
exceed the Penalty ; and fo the Demurrer was allowed. Bur he like. 
wiſe declared this was not to be a Preſident in the Caſe of a Bond ot 16 
or the like; And though the Demurrer was allowed, the Detendnr 5 
to have no Coſts. Chan. Cafes, 183, 184. Mich. 22 Car. 2. Tall , 
Ryland. | 
5. The Factors of the Eaſt India Company enter into Covenants to the 
0! Company with great Penalties o pay extravagant Prices for certain Goods 
this to a Co- nf : : J 4 . 
Vera by a TPerem mentioned, if they ſhould trade in ſuch Goods for themſelves, or 2 
Lefſ:c, that 42 Perſon or Perſons, except for the Company. A Factor entered into ſuch 
if he break Covenant, and was ſued by the Company; and on, a Bill to be relieve 
2 it was argued, that the Payments theſe Factors were to make for ſuch 
5 Ny Trading, contrary to their Agreements and Covenants, were not intended 
51. for ecery to be in the Nature of Penalties, but as adju/ted Damages agreed on he. 
ere; and fore-hand between the Company and them. The Lord Keeper declirq 
faid that that the natural End and Delign ot this Covenant was, to reltrain the 
eee th Factor trom trading at all in prohibited Goods, and this was primarily 
lief vet given intended; and that the Sums agreed on to be paid tor Trading, were nent 
in this Court intended as a Hedge tor ſecuring that Covenant. And tho' the Sun de. 
the Company amounts to 26000 I. yet it is uncer- 
The court would net re- 


againſt ſuch manded at Law by 

de prox rain how much thereof the Factor may pay. 

2 = Era lieve him, but diſmiſs'd his Bill. Fin. R. 117 to 122. Hill. 25 Car = 
Caſes 198. Eaſt India Company v. Blake. — And e contra. 
Trin 26. 

any C. And Bill diſmiſſed, tho' it was objected that this Covenant was a greater Penalty than 
Bond of double the Value. — S. P. as to the exceſſive Overvalue, and the Defendant was ruled to a9. 
ſwer, tho' it were a Penalty. 2 Chan. Cales 218, 219. Paſch. 28 Car. 2. Eaſt India Company . 


Mainſton. 


LA. Keeper 


com, arcd 


I have ven- 6. D. [was] Executor of C. [Who was] imployed as a Maſter of a Shi; 
2 1 6050 by the Eait-India Company, [and encer'd into] Covenants with them i 
or his Cafe pay a certain Mult# for every Cloth carried &c. in the Ship, and tock [E, 
but in ſuch a the Teſtator of] the Defendant to be his Mate, who made an Agreement ii 
Manner, tatis mutandis with [C. the Teftator of | D. and gave a Bond of 50 J. {i 
that if the yp Performance on his Part; but he, without C. the Teſtator ot] I) 
Reader diſ- , . 6 | 

like it, he NRnowlege, carried lo many Cloaths as the Mulet came to nol. which the 
may, if he Company deducted out of C. the Maſter's] the Wages, and [ which] the 
pleaſe, take 50 J. Bond would not ſatisty; and therefore | E. the Mate being dead, U. 
55 15 8 as Executor of C. the Matter] pray'd Reliet and Diſcovery ot [E.] the 
ing «wy Teltaror's Eſtate. The Detendant demurred ; Becauſe the Reliet (prayed 
whine Is was] of more than [the] Security by Bond (was given tor, and that this 
marked was] not proper in Equity; And ruled accordingly. Chan. Caſes 226 
Paſch. 26 Car. 2. Davis v. Curtis. 


wirhin the 

Crotchets.— 

Where an Action is brought for Freight and Damages, and the ſame is laid to double the Sn: of 
Penalty upon the Charter Party, tho“ more is re- covered than the Penalty in Damages, yet Execution 
ſhall be ſtinted to that Penalty. Fin. R. 435. Mich. 31 Car. 2. Bettiſworth v. Clerk and Archer. 


7. A. binds himſelf and his Heirs in a Bond of 40 J. Penalty c 
tioned to pay 200 J. to B. B. ſu'd and was relieved ; but it was cov 14's 
objected that the Heir could not be bound but by Writing, and ts 
Writing binds him but in gol. and the Executor could not pay it 
by a Decree without a Devaſtavit to other Creditors. Per Finch. . 
when the Plaintiff has 122 here, he ſhall have the ſame Advantig 
as at Law. 2 Chan. Cafes 225. Hill. 28 and 29 Car 2. Sims v. Urry. 


8. The Plaintiff was in Execution upon a judgment obtained on 


* 
4,» 
o 


. . . . 5 ö / 
Bond; and being thus in Execution, the principal Sum and ute, d 


Coſts were tendered to the Obligee, but he would not diſcharge him out © 


Execution without pay ing the whole Penalty of the Bond; and the 
upon 


5 


— Ma + #4 
—— — 
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en the Plaintiff exhibited his Bill to be relieved againſt the ſaid Penalty, 
which he had paid to the ſaid Obli gee. The Court ordered him to read 
„le Overplus of the Money. Fin. R. 437. Mich. 31 Car, 2. 
Burgh. , 4: 

9. A Surety, that 1s not bound by Law, ſhall not be made liable in 
Equity. 2 Chan. Caſes 22. Hill. 31 and 32 Car. 2. Simpſon v. Field. : 

10. A. acknowledged a Fudginent of 2000 l. Penalty defcaſanced for Pay- Not but that 
ment of 1300 1. Principal Money and Intereſt. No Interett was paid in 1 1 
many Years, and ſeveral Proceedings were had in Equity and at Law ; 11 


(Cie 947 
and on a Bill now brought, the Detendanrt pleaded the former Bill and Pro- 5 by : Hebt 
ceedings; and that after an Account taken in the tormer Cauſe, the „ νι the 
plaintiſf proceeded Law, and reviv'd his Judgment by Scire Factas, and ror 5 
had taken Execution Ly Elegit, and therenpon the Defendant had brought the x; hore 4 
whole Penalty of the Bond into C. B. and minted that a Court of Equity Party hath 
lag /t not to charge him beyona the Penalty of the fuig nent. And this been delayed 
Plea was allowed by the Court. Vern. 349. Mich. 1685. Hale v. FA gent 
Thomas, Court, and 


the like, but 
it was obſerved, that where it has been ſo done, it has been always againſt a PlaintiF, when he hath 


come for Relief. But there is no Precedent where a Plaintiff in this Court ſhall charge a Deferdwnr 
beyond the Penalty, and further than he could charge him ar Law. Burt in this Caſe the Court alloy, ed 
the Plea, principally becauſe the Plaintiſt, after the Account taken in the former Cue, had furccated 
his Proſecution in this Court, and proceeded at Law, having ſued forth a Scire Factas on his Judgment, 
1nd taken forth Execution; and therefore having elected to proceed at Law, he ſhould not now reſort 
back to Equity; eſpecially as this Caſe is, where he hath taken Execution by Elegit, which charged a 
Moety of the Lands only, and now would come for a Decree in Equity for the ſame Debt, which 


would charge the Perſon and the whole Eſtate, and therefore the Court allowed the Plea. Vera. 350. 
Mich 168 5. Hale v. Thomas. 2 Chan. Caſes 182 S. C. 


Friend v. 


— 


11. A. entred into Bond of 140 J. Penalty, conditioned for Payout of 
72 J. Alter many Delays in Suits by Privilege &c. and Relici prayed 
againſt the Bond upon Suggeſtions of Fraud, Want ot Conſideration &. 

t was ordered upon the Hearing, chat the Delendant ſhould nor be re— 
lieved but againſt the Penalty only ; and that it be referred to the Maſter 
to compute the Principal and Intereit due, and to tax the Plainrili's Colts 
both at Law and in Equity; and that What thould be found due, be paid, 
when and where the Maſter ſhould appoint. The Maſt ter computed the 
Prizcipal and Intereſt at 154 1. and the Cots at 671. ond to be pud the 21th 
of ior following. Upon this the Detendanr appealed to the Hufe of 
Lords, where one Queſtion was, Whether Chancery could juitly award 
mre than the Penalty; and objected, that rhe Order being to ſave againit 
tte Penalty, no more ought to have been decreed. But it was faid that 
notwithſtanding that, when the fame was referred ro a Matter to tax 
Principal and Intereſt, the Order bound the Party to pay both, tho' more 
than the Penalty; and the Meaning ot the ſirſt Part was only to relieve 

gainſt the Penalty in Cafe the Principal and Intereſt came to lefg than 

the penal Sum; eſpecially the ſame coming to be heard upon Crots-Bills, 

ad as this Cauſe was circumitancrd atter ſuch Delay &c. And as to Colts, 

cid that there was no Cauſe tor an Appeal in this Cafe; nor in truth was 

* ever known to be a Cauſe, it the Merits were againit the Party ap- 

Fllant, And fo the Decree was atfirmed in the Whole. Show. Parl. 

Cafes 15. Duval v. Terry. | 

12. A. has Fudgment for the Penalty of a Bond. The Queſtion was, It 

Payments N made to A. out of Brigadier's Pay, athgned as a Se— 
MIIy to A. ſhould he applied {irit to pay the Intereſt then in Arrcar, and 
Aer wards the Principal; and 1© A. to have now the Benefit of the Pe— 
ty to recover what remained due. Wright N. thought, that includ- 
18 what had been paid, tho” at ſeveral Payments, and many Nears tice, 
* ould have in the Whole no more than the Penalty of rhe Bond ; 1ay - 
"» 4 Man can have av wore than his Dit, and the Penalty is the ut— 
wen ot the Debt. Tamen Quære. 2 Vern. 509. Trin. 1705. Steward 
„ Rumball, 


13 A. 
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ſons, were in Poſſeſſion at, or within, 10 Years next before the Diſſolution of the Houſe, to whic! 


— —— 


Penſions. 


ö 


- 
TT — „ 
—, 


* : . 

. 13. A. by Marriage Articles was to pay 50 l. at 5 J. per Ann. till the 
Whole paid ; and zu Failure of Payment of any 5 J. then 0 pay the 
ole. Vai Failure, the Whole is due, and no part of it is a Penalty, 


only Detendant had Time tor Payment by Parcels, the Benent whereot 


is now loſt. 8 Mod. 56. Trin. 7 Geo. Anon. 
For more of Penalty in general, ſee Conditions, Obligations, an 


other proper Titles. 
At 3 CF PI a . IHp- 


Penſions. 


11 


(A) In what Court to be ſued for, and againſt whom . 


tian lies. 


I. Ccording to Ld. Coke's Opinion,z2H. 9. cap. J. gives Remedy in 
the temporal Courts, not only ior Tithes, but tor Penſions alſo, 
and other eccleſiaſtical or ſpiritual Profit, where the Owner is ditteiled, 
detorced, wrong'd, or otherwiſe kept out, or put from the ſame ; Becauſe 
by their coming tothe Crown by theStarutes ot 27 H. 8. 31 H. 8. 3) H. 
and 1 E. 6. they are become temporal Inheritances in the Hands ot Lay. 
men, and ſhall be accounted aſſets and Husbands, thall be Tenants by 
the Curteſy, and M ives endowed ot them, and thall have other Inc. 
dents belonging to temporal Inheritances, only that they retain this Eccle- 
ſiaſtical Quality, that the Owner of them may ſue tor the Subſtraction 
ot them in the Eccletiaſtical Court. Watſ. Com. Inc. 8vo. 1049. cap. 53 

cites Co. Litt. 159. a. 
e 3 . 2. 34 and 35. Hen. 8. cap. 19. F. 4. Enacts that, F any Occupicr if 
_ reh any Lands, or other Hereditaments of the late Monaſteries, out of which aiy 
to ſue Lay. {ortions, Penſions, Corodies, Indemnities, Synodies, Proxies or other Ir. 
men for Pen- fits, have been paid to any Archbiſhops, Biſhops, Archdeacons, and the 
_ in the eccleſiaſtical Perſons, wilſully deny the Payment, whereof the ſaid Archi 
1 _ db eps Ec. were in Poſſeſſion within ten Years before the Diſſclution of | 
19-. In Cate Monaferies, &c. it ſhall be lawful for the ſame Archbiſhops Ec. to mak: 
of Sprat v. ſuch Proceſs, as well againſt every ſuch Perſon as ſhall ſo deny I ayment, a 
Nicholſon. againſt the Churches charged with the ſame, as heretofore they have lafit 
5 done; and if the Defendant be Convict according to the ecclefiaſtical Laus 
Statute gives He Plaintiff ſpall recover the Thing in Demand, and the Value theres in 


Remedy on- Damages, with Coſts. 

ly for Pen- : 
Hor, and other Dues that did ariſe out of Lands &c. which came to the Crown by the Statute of Di- 
ſolutions; and therefore Damages and Coſts are not to be had by the Aid thereof, upon Suits for othet 
Penhons &c. And it gives Relief only for ſuch Payments, of which Biſhops, and other ſpiritual Fer 


the Thing belonged, by reaſon of which the Duty is demanded ; wherefore ſuch Duties, which has 
not been uſually paid within Memory, are not now recoverable, unleſs by the general Saving in r 
31 H. 8. c. 17. by Engliſh Bill in the Exchequer or Chancery; (Quære.) But if they have bee uf 
paid, it will then be preſumed, that they were due and paid at the Time of the Diſſolution, and ſo 
recoverable with Coſts and Damages by this Statute ; whence it follows, that Biſhops &c. are nab ke, 
lie ved by the Statute upon a Title ſhewed by Deed only, without Preſcription. Watſ. Comp. Inc d 


1054. cap. 53. | 


S. 5. If the Cauſe be determinable at common Law, the Party grich, 
ſhall ſue at common Law ; and if the Defendant be condemned, the I 
ſhall recover the Thing in Demand, and the value thereof in Damages, a 
Coſt 5. 

Provided, that if the King hath demiſed any of the ſaid Lands nl 
Covenant te diſcharge the Tenant of ſuch Charges, that then the Fart) cu 


0 
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ing the ſame, ſhall ſue for them in the Court of Augmentations, and not 

Here. 1 
* If a Suit be to be brought for a Penſion, or other Thing, due out 
of a Parſonage &c. it ſeems the Occupier, tho a Tenant, ought to be ſued 
and if Part of the Rectory be in the Hands of the Owner, and Part in the 
O:cupation of a Tenant, the Suit is to be againſt them both. Watſ. Comp. 
Inc. 8y0. 1055. Cap. 53. cites 1 Le. 11. Mich. 25 and 26 Eliz. C. B. 
Sutton v. Bowſel. ; : : 

4. The Church of B. in the Time of H. 3. was appropriated by the 
Biſhop of Sarum, and the Vicar was then endowed. And, upon the 
Endowment, the Biſhop made an Ordinance by theſe Words, Statuimus 
& Ordinamus; that the Vicar ſhall pay annually 20 l. de fructibus Vi- 
cariæ to the Precentor in the Church of Sarum, to the Uſe of the Vicars 
Chorals within the ſame Church. And for this Penſion a Suite being de- 
pending in the ſpiritual Court, and a Prohibition rg or brought, 
Conſultation was now pray'd ; becauſe it is a meer Penſion ſuable in the 
ſpiritual Court, and cited 11 H. 4. 85. Fitzh. N. Br. 51. Tanfield e contra, 
That it is an Annuity; and that Annuity lies 3 tor it in the King's 
Courts, and in Proof thereof was cited 19 Ed. 3. ſuriſdiction 28. that 
Annuity lies for a Penſion by Preſcription : And, that the Statute of Cir- 
cumſpecte agatis, Prohibition third, is but an Ordinance, as there it is 
faid. So Ed. 4. 12. of an Annuity granted tor Compoſition for Tithes, 
and 20 Ed. 3. Annuity 32. a Writ of Annuity was _ tor ſuch 
4 Penſion as ours is, W heretore &c. But all the Court reſolved, That 
the Suit was well brought in the ſpiritual Court; For Popham and Fenner 
faid, That there would be a Ditterence, where the Ordinary ordains 
ſuch a Payment as Judge; there the Suit ſhall be in Court Chriſtian ; 
and where the Patron and Ordinary make a Grant in the Time of the 
Vacation ; For there they charge as an Intereſt ; and Gawdy faid, that 
for ſuch a Penſion Suit might be either in this, or the ſpiritual Court. 
And that it is not denied by 20 Ed. 3. and fo is Nat. Br. Whereupon Con- 
ſultation was granted. Cro. E. 675. Trin. 41 Eliz. B R. Collier's 
Caſe. 

5. Annuity by Preſcription for a Penſion iſſuing out of the Church of 
S. it was had without Argument, that it lay again/t the Incumbent, 
as well for Arrears due in his Predeceſſor's Time, as in his own Time; For 
the Church itſelf is charged into whoſoever Hands it comes. Cro. E. 8 10. 
Hill. 43 Eliz. C. B. Trinity College in Cambridge, v. Tunſtall. 

6. Sub-Deacon of Exeter did libel in the ſpiritual Court againſt N. 
Parſon of A. pro annuali Penſione of 30 l. iſſuing out of the Parſonage 
of A. and in his Libel ſhewed, how that tam per realem Compolitionem, 
quam per antiquam & laudabilem Conſuerudinem, ipſe & Predecetlores ſui 
habuerunt & habere conſueverunt predictam annualem Penſionem out of 
his Parſonage of A. Dodderidge Serjeant, mov'd for a Prohibition in this 
Caſe, becauſe he demands the ſaid Pen/ion upon temporal Grounds, Vir. 
Preſcription and real Compoſition. But Cook Ch. J. and the other Juſtices 
were of Opinion, That in this Caſe no Prohibition ſhould be granted; 
For they ſaid, that the Party had Election to ſue for the ſame in the ſpi- 
ritual Court, or at the common Law, e both the Parties were ſpiritual 
TFaſens; but if the Parſon had been made a Party to the Suit, then a 
Prohibition ſhould have been ranted, and cited Fitz. Nat. Brev. 51. b. acc. 
And they further ſaid, that the Party ſueth once at the conimon Law tor 
the ſaid Penſion, and afterwards ſues in the ſpiritual Court tor the ſame, 
that a Prohibition will lie ; becauſe by the firſt Suit he hath determined 
his Election. Godb. 196. pl. 283. Trin. 10 Jac, C. B. Sprat v. 
Nicholſon, | 
.7- Vicar ſues the Parſon in the Spiritual Court for a Penſion, and Pro- 
mon deny'd ; For it is a ſpiritual Thing, for which he may ſue in the 
»Pwitual Court. Note, Defendants intitled themſelves to that Farſongge 
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Lands are in the County of C. 3dly. If they are at Iſſue on this Point, it ſhall be tried by a Vene 
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306 Perambulation. 
by a Grant of H. 8. who had it by the 3 iſt of H. 8. of Diſſolutions. Ng 
16. Goodwin v. the Dean and Chapter of Wells. 4 
But if a %. 8. A Penſſon out of an D mag tho" by Preſcription, is ſuable in 
dusDecinar- the ſpiritual Court; For it could not begin but by the Grant and Inſtitu. 
a: 17 a tion of ſpiritual Perſons, and therefore it the Duty be traverſed, it ma 
trie at com. be tried there. Per Holt. Ch. J. 1 Salk. 58. Paſch. 12 W. 3. B. R. Smith, 
mon Law, v. Wallis. Ibid. cires Vent. 120. Cro. E. 675. Where it is a Penſion 
and if it be by Ordinance of the Bijhop acting 2 Ordinamus & Conttituimus . 
8 and where by Concurrence of the Biſhop's co-operating with the Parry, 
ſhall go; per ee pl. 4. 
Holt. 12 9. In Vacation, Patron and Ordinary may grant a Penſion, and pat. 
Mod. 397. ſon ſhall be ſued there for it; and upon the Statute of Circumſpecte agatis 
Paſch 12W. 4 Prohibition was never granted in that Caſe ; tho' Co. in his Comment 
3. Anon. upon that Statute, be of a contrary Opinion. Per Holt Ch, J. 12 Mod. 


405. Trin. 12 W. 3. in Caſe of Stone v. Jones. 
For more of Penſion in general, ſee Prohibition, and other proper Titles 
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Perambulation. 


I. WR IT de Perambulatione facienda ought to be ſued with the Aſſn 
of both Parties. Where they are in Doubt of the Bounds of their 
Lordihips, or of their Towns, in ſuch Caſe then they by Aſſent may ſue the 
Writ directed unto the Sheriff to make the Perambulation, and to fer the 

Bounds and Limits between them in Certainty. F. N. B. 133. (D). 
Note, a Di- 2. The King may make his Commiſſion to other Perſons to make that Pe- 
3 be. Fambulation, as well as to the Sheriff, and to certify the ſame in the Commun 
tween the Pleas, or in the Chancery, or elſewhere, &c. And ſuch Commiſſion is 
Counties C. oftentimes * granted to make Perambulation of three or tour Counties, 
and H. by an where they are in Doubt as to the Bounds and Limits thereof; and tis 
Enqueſt Perambulation made by Aſſent ſhall bind all the Parties and their Heirs, 


ken of f. 
Counties by F. N. B. 134. (A). 


Force of a 


Commiſſion ; and reſolv'd, 1ſt. That if Land lying in the Town of A. but in truth, within the 
County of C. he allotted to the County of H. that they ſhall ſtill remain of the Town of A. as before. 
2dly. That this ſhall not conclude any of the County of C. to ſuppoſe by Writ, or otherwiſe, that the 


of both Counties. Quære. 29 E. 3. 45 F. N. B. 134 (A) in the Notes there (a). 


3. But if Tenant for Life be of a Segniory, and another who is Tenant i 
Fee-/imple of another Seigniory adjoining, ſue forth ſuch a Writ or Cone 
miſſion, by reaſon whereot a Perambulation is made, it ſeemeth the ſame 
ſhall not bind him in Reverſion; neither ſhall the Perambulation mae 
with the Aſſent of Tenant in Tail bind his Heirs. F. N. B. 134 (5). 

4. And the Perambulation may be made tor divers Towns, and i 
divers Counties, and the Parties ought to come in Perſ9n into Chancer), ard 
there acknowledge and grant that a Perambulation be made bet 
them, and the Acknowledgment ſhall be enrolled in the Chancery, 
thereupon a Commiſſion or W rit ſhall iflue forth. And if the Parties car 
not come into Chancery, then they ought to ſue forth a Writ of Dedimis pate 
tem directed to certain Perſons to take their Acknowledgment, and to & 
tify the ſame into the Chancery under his Seal &c. and then upon © 
Certificate returned into the Chancery, that Commiſſion or Writ may e 
granted, altho the Parties do not appear in Perſon in Chancery 59 P% 
the ſame. F. N. B. 134. (C). Ther 

5. Tier 
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ec. There is no Queſtion but Pariſhioners may juſtify going over any Cro. E. 441- 
* Land in their Perambulation. Per Anderſon. Owen 2. Good S. C. ac 
v, 


Way cording to 
ichel. ' their Uſage 
and may a- 


bate all Nuſances in their Way, cites F. N. B. 185. (B) and Book of Entries 158. 


6. A Libel was in the Eccleſiaſtical Court, that all Farmers of ſuch a 
Farm had uſed to find Cakes and Ale at the Perambulation of the Pariſh to 
the Value of Bs. or thereabouts ; A Motion was made for a Prohibition, and 
the Cuſtom denied; bur adjudg'd, that no Conſultation ſhould go. For 
z Cuſtom for Farmers is no more than a Preſcription tor Occupiers, which 
is not good where it is to charge the Land. But the Objection of Un- 
certainty as to the (or thereabouts) is not material; For all their Proceed- 
ings are ſo. 2 Lev. 163. Hill. 27 & 28 Car. 2. B. R. Welby v. Herbert. 


For more of Perambulation in General, See Manwood's Foreſt Law. tit. 
Boundaries of the Foreſt, and ſee Forelt ſupra, and other proper Titles. 


— 
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Perjury. 


(A) At the * Common Law. „There was 


no Courſe at 


I. F a Man makes a falſe Oath in any Court of Record, this is common Lacy 
Perjury at the Common Law before the Statute, for which he . = 
may be indicted, yet * Ace 
he Stat. 
; H. 7. the King's Council uſed to aſſemble and puniſh falſe Oaths of Witneſſes at * Diſcretion - 


and it appears by D. 2.7 2. that at common Law there was no Puniſhment for Perjury but in Caſe of A- 
taint; but in the Spiritual Court Pro Leſione fidei, they are uſed to puniſh them. Cro E. 521. Dan- 
port v. Simpſon. 


2, If a Man makesa falſe Oath in any judicial Proceeding in any Court, 
though ir be nor a Court of Record, yet it ts Perjury at the Common 
Law, for which he may be indicted ; becaule it is a great Dffence, it 
being a great Means of Inzuſtice. . f 

3. Ik a Man makes a falle Oath extrajudicially, not in any Court of 
Record, nor in any judicial Proceeding in any other Court, this is not 


jury at Common Law for which he may be indicted, though it 


4. Ia Man makes a Bargain for any thing, and voluntarily ſwears 
the Thing to be his own, or that he has good Title to it, though it be 


lalſe, yet it is not Per jury for which he may be indicted, becaule it 
15 not done in any judicial D roceeding. 


5. Na Juſtice of Peace, or Conſtable, or other Officer who is If a he 
ſworn to execute his Office duly, does not do it according to his Oath, e a fails 


; . Return, the 
it ſeems this is not Perjury for which he may be indicted ; But pat, 
may be indicted for the Ottence againit his Oath, indict him 
for Perjury 
upon the — Oath taken by him when he was admitted into his Office; per Cur. Noy. 92. in the 

ſe of Alderman Harris of Oxtord. And where, upon an Information againſt a Sheriff fer a taiſ:? 
Return of a Knight of the Shire, it appeared upon Examination, that he did not take the Oath of Office at 
his Ent upon it, being perſwaded by one H. not to do it by Reaſon of the Difficulty of the Articles, 
[ſo that e could not be condemned as Guilty of Perjury, yet] be and H. were both puniſhed by Fine 
Impriſonment for the Contempt, and the Sheriff was further fin'd and impriſoned for the Falſe Re- 
turn. D. 168. b. pl. 19. Trin. 1 Eliz. Bronker's Caſe, 


6. In 
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See (C 6. In an Indictment of Perjury, if it be alleged that there was a 
A Suit in Chancery between A. and B. and thereupon a Commition ilſu. 

* Fol-255. ed to examine Witneſſes * which was executed; and after the Defendant 

eee made a falſe Oath before Maſter age, one ot the Maſters of the Chat. 
ci-rment for cery, Who had Power to take an Dath, and fa the Detendant made 
Perjury al. corrupt and wiltul Perjury; This Indiccment 18 not Good. becauſe 
js an ft does nor appear, that Maſter JIage had Power to rake an Oath in this 
7 tefore Caſe, but only an Oath which might be in other Caſes ; tor as a h 
5» Rel ter in Chancery he has no Dawer, he being by this IName only z 
Rc, E. Clerk of the Court to make Writs, and it is not alleged, that th 
cepro31© Dath was filed of Record in the Court by which it might appear that 


moved for 


the quaſhing It Was d Judicial JArocceding, as the Precedents are in ſuch Caſes to 
it. 1ſt, It ſap, Prout per Recordum in Curia &c. apparet. Trin. 1652. in an Tn: 


is w_— dictment againſt Ruddy and Howe!! Ginn, Adjudged per Curiam q 
eat ehe ter Verdict againſt them. 


was a Maſter 
in Chan. of” 2dly, That this is no Perjury within the Statute of 5 Eliz. cap. 9. and 3dly, Becauſe he 
concludes this to be contra formam Statuti of 5 Eliz. for Perjury in this Affidavit, which is not Within 
the Statute. Curia allowed of theſe Exceptions, and for theſe Exceptions, by the Rule of the Cour: 
the Indictment was quaſh'd and the Party diſcharged of it. 3 Buls. 322. Hill. 1 Car B. R. The Kine 
v. Bell. An Action upon the Statute was brought upon this ſame Oath, the Count was, that i, 
Defendant came to Rich a Maſter in Chancery having Authority to take iffidavits &c. and made a falle A 
fidavit, but he did not allege that the Affidavit <vas in Chancery in Curia Cancellariæ, which the Court ſaid 
he ought to have done, or otherwiſe it is no Perjury within the Statute. Lat. 38, 39. Anon. ; 


S. P. At J. Perjury is a Crime committed when a lawful Oarh is adminiſtred 
LT by any, that has Authority, to any Perſon in any judicial Proceeding, wh 
p ga. ag * {wears abſolutely and fallly in a Matter material to the Iſſue, or Cauſe in 


believed or net. Queſtion, by their own Act, or by the Subornation ot others. 3 Inf. 
1 Hawk. Pl. 164. 
C. 152. Cap. | 
69. S. 1.—One was ſu'd in the Star-Chamber for Perjury in the Court of Requeſts upon a Depoſition ther, 
relating to a Title of Land and Franktenement in Queſtion there; and it was reſolved by all the ſuſtices of 
England, that this Perjury is not puniſhable ; For this was only a vain and idle Oath, and not a corrut 
one, becauſe the Court of Requeſts had no Pocver to examine Titles of Lands, which are Real, and the, 
are to be diſcuſs'd and determin'd in the King's Courts. Quod Nota. Yelv. 111, Mich. 5 Jac 5k 
cited by Williams J. as Paine's Caſe. 

If a Witneſs be examin'd after the Demiſe of the King upon a (onntſion granted in the King's Life Tin, 
and he is perjur'd upon ſuch Examination; tho' legally the Commiſſion was determined by the Demiſe 
of the King, yet the Commiſſioners not having Notice of ſuch Demiſe the Witneſs was held to be du- 
ly ſworn, and was puniſhable for Perjury in ſuch Examination by the Statute ; For that what the Con: 
miſſioners did was legal being before Notice. Cro. C. 97. Mich. 3 Car. Sir Randolph Crew v. Ver- 
non. 1 Hawk. Pl. C. 174. cap. 69. S. 4. 


S. P. 5 Mod. 8, If for a falſe Affidavit an Action does not lie upon the Statute of Per- 


D Jury et he may be indicted for this Perjury at the Common Law; For 
King 4 ſach falſe Afidavits made in the Star-Chamber, Chancery, and B. R 


Greep— and other Courts, ſeveral Perſons are greatly vexed. Per Coke Ch. J. Roll 
Serjeant R. 79. pl. 22. Mich. 12 Jac. B. R. Anon. 
Hawkins | | | 
ſays, perhaps the Books wherein this Opinion is holden, ought to be intended only of ſuch Aﬀidart 
which no way relate to the Cauſe depending in Suit before ſuch Court; For if they be of ſuch a N. 
ture, that either of the Parties in Variance be grieved &c. by reaſon of the Perjury; as where a Trial 
is put off, or a Judgment or Execution ſet aſide upon a falſe Affidavit, the Offence ſeems to be not on 
within the Meaning of the Statute, but alſo within the very Letter of it, unleſs the Words, Wit 
ſes and Depoſitions are confined to ſo ſtrict a Signification as to bear no Kind of Application to 97 
other Perſons or Oaths, except thoſe which are made Uſe of upon the Trial of the Iſſue in Queſt: 
1 Hawk. Pl. C. 180. cap. 69. S. 21. 


S. C. Palm. 9. J. S. was to prove a Matter relating to himſelf; J. S. and one JT. 8. 


47 procur d one W. R. a Knight of the Poſt to ſwear for J. S. who ſw 


he knew that the ſaid F. S. did the Thing. It was very true, 1s 
Ockley and 8 8 7 ; 
Whitles- T. S. did the Thing, but W. R. did not know it, nor did he know J. 
by's Caſe.— his was ſaid by the Chief Juſtice to be Perjury ; but he and the Other 

et. 97. Tuſtices held, that it is only puniſhable as Miſdemeanor, and that by th 


EB 8 i Common Law. 2 Roll. R. 244. Mich. 20 Jac. B. R. Whickfley's Ca. 


was agreed 90 
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— 
by the Court in one Stples's Caſe, that tho' a Witneſs ſwears true, yet if it be not true of his own 
Knowledge it is 2 corrupt Oath within the Statute. But in the Caſe of the King v. Uinton + 

own, the Court ſaid, that there was a Difference when a Man ſwears a Thing which is true in 
Fact, and yet he does not know it to be ſo; and where he ſwears a Thing to be true which is really 


&1ſe. The firl? is Perjury before God, and the other is an Offence of which the Law takes Notice. 


„Mod. 122. Hill. 2 & 3 Jac. 2. - But ſuch falſe Oath was puniſh'd in the Star-Chamber, as where 
Damages were awarded to the Plaintiff in the Star-Chamber, according to the Value of his Goods rio- 
touſly taken away the Defendant ; the Plaintiff cauſed two Men to ſwear the Value of the Goods, that 
never aw nor knew them ; and though that which they ſwore was true, yet becauſe they knew it 
not, it was a falſe Oath in them, for the which both the Procurer and the Witneſſes were ſente ced in 
the 5 3 Inſt. 166. Mich. 9 Jac. in the Star-Chamber. Gurnei's Caſe.— 1 Hawk. Pl. C. 
15. cap. 69. 8. 6. 


10. Adjudged by the Court, That a Man cannot be puniſhed by the — “8 P. 
Statute of 5 Eliz. cap. 9. for Perjury in his * own Cauſe, as f Wager «of v in an 
[ww &c. but for that he hal be inditted at Common Law, and it was ome” pol 
commanded to be ſo obſery*d from henceſorth, and that it has been ſo ad- put to him 


judged. Noy. 128. Sir Robert Miller's Cale. in a Court of 
Law or E- 
quity having Power to purge him upon Oath concerning his Knowledge of the Matter in Diſpute, 
or in his Atigcavi concerning, ſome collateral Matter, wherein the Parties own Oaths are allowed to be 
taken. But it ſeems, that a Juror who gives a Verdict contrary ro manifeſt Evidence is not properly Guilty 
of Perjury within the abovementioned Deſcription, becauſe he is not ſworn to depoſe the ruth, but 
only to give a true Judgment upon the Depoſition of others, and in many Caſes is not puniſhable at all 
in Foro — 1 Hawk. Pl. C. 174, 175. cap. 69. S. 5.—f S. P. Vent. 296. Trin. 28 Car. 2. B. R. Anon. 


11. A. was convicted of Perjury by Verdict, for ſwearing that he was 
Sroant to F. F. where in Truth he was only Servant to the Servant of F. &. 
And for this Oath Roll fin'd him 10 l. though Wild mov'd tor an Abate- 
ment, becauſe it was not malicious, and ſaid that one Tyler in like 
Cafe was fin'd but 5 1. All. 79. Trin. 24 Car. B. R. Anon. 

12. An Equivocal Oath; as where a Man having rolld up a Declaration 
in Hjeli ment like a piece ot a Tobacco-pipe, hid it zu his Box, and after 
delivered the Box to the Tenant in Poſſeſſion, and atter ſwearing the Delivery 
i a Declaration &c. he was pillory'd ; Per Allibon J. Cumb. 62. Mich. 
z Jac. 2 B. R. Anon, 

13. Ld. C. Parker ſaid, that he did not think it would be Perjury at 
Law, it the Depoſtions of a Witneſs taken De bene eſſe were quite contradittory 
to bis Depoſitious in Chief, there being no Iſſue joined; as there mult be 
belore che Depoſitions are taken in Chief. Wms's. Rep. 569. Trin. 1719. 
in Caſe of Cann v. Cann. 

14. It ſeems, That any falſe Oath is puniſhable as Perjury, which 
tends to miſlead the Court in any of their Proceedings relating to a Matter 
J0:cially before them, tho? it no way attect the principal Judgment which 
to be given in the Cauſe ; as where a Perſon ers himſelt to be Bail tor 
mother, and knowingly and wilfully fears, that his Subſtance is greater 
than it is. Hawk. PI. C. 173. cap. 69. S. 3. 

15. Alſo it has been reſolv'd, That not only ſuch Oaths as are taken 
upon judicial Proceedings, but alſo all ſuch as any way tend to abuſe the 
Aimimiftration of Fuftice, are properly Perjuries ; as where one tabs a 
ae Oath before a Fuſtice of the Peace, in order to induce him to compel 
"ther to find Sureties for the Peace &c. Or where a Perſon forſwears him- 
lelt before Commiſioners appointed by the King to inquire of the Forfeitures 
| 7 bis Tenants Eſtates &c. whereby he makes them liable to be ſeiſed by 

Exchequer Proceſs. Hawk. Pl. C. 173. cap. 69. S. 3. 


K k k k (B) Puniſbabloe. 


P erjury. 3 O 9 
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(B) Puniſhable How. At Common Law, and by Statue, 


Perjuri &c. 1. ERJURY before the Congreſt was puniſy'd ſometimes by Deg, 
difperdane ſometimes by Bauiſt ment, and ſometimes by Corporal I n ment 
. 45 ggg, ſome were punith'd by cutting out their Tongues, as was wont to be 
* niſi of talſe Witneiſes; After wards it came to be more mild, as Forfeicure of all 


ceſſent & is Moveables ; and atterwards it came to Fine and Ranſom, and never 1, 
profundius bear Teſtimony. 3 Inſt, 163, 164 Cap. 74. 


amendent. 
Brompton's Chronicon, $31. I. 12 Leges Alfredi & Godrini. Deinceps non ſint digni Juramentg 
{ed Ordalio. Ibid. $36. 1 24. inter Leges Edward. Nunquam Juramento poſtea dignus fit nec 
in Sancti ficato Atrio aliquo hᷣceat, fi moriatur, fi non habeat Epiſcopi Teſtimonium in cujus Dioceſ ſir 
quod Pznitentiam receperit, & Presbiter hoc referat Epiſcopo infra xxx Noctes, utrum ad Emendationen 
& Satis factionem venerit ; fi non faciat hoc, componat, ſicut Epiſcopus ei concedit. Ibid. 844. J. 60. in. 
ter Leges Adelſtani Regis. Manum perdat vel Dimidiam weram, & hoc commune fit Domino fg 
& Epiſcopo. Et non habeatur Deinceps juratione dignus, fi erga Deum Profundins non emendet, & 
Plegios inveniat quod ſemper in reliquum cefler, Ibid. 926 J 51. inter Leges Kanuti Regis. — Ard 
there immediately follows another Law, viz. Si quis Mendaci Teſtimonio maniſeſte fa% & groves inds 
no 


fucrit, non admittatur Deinceps in legitimum Teſtimonium, fed ſolvat Regi, vel uo * Yealſ- 
fang,—* This was a pecuniary Mulct in lieu of ſtanding in the Pillory. Somn. Gloff Verbo Hal. 


gium. 


F. was in- 2. 5 Fliz. cop. 9. F. 3. Enacts, that All Perſons which ſcall corriqt;, 
_— gp ag procure any Witneſs by Letters, Rewards, Promiſes, or other Siniſter Means, 
pou ing falſe 79 commu wilful and corrupt Perjury, in any Matter depending in Suit h) 
Evidence to Writ, Action, Bill, Complaint, or Information, concerning Lands or Here: 


the Grand In- taments, Goods, Debts or Damages in any of the Queens Courts of Record, 
queſt at ae/- or in any Leet, Ancient NN Court, Hundred Court, Court Baren, or in 


2 ag 5 = the Courts of the Stannary in Devon and Cornwal, er fhall corruptly procure u 


an Indie ment ſuborn any Witneſs ſworn to teſtify in perpetuam Rei memoriam, juch Offender; 
of a Riot. fhall, being convicted, torfeit 401. 
This Indict- 
ment was removed into B R. and F. diſcharged thereof; For this Statute has two Branches. The fil | 
anainſt Procurers of Perjury, and this is [in] Matter depending in Suit by Bill, Writ, Action, or la- 
formation; ſo that Procurement of Perjury upon Indictment is out of this Branch. The ſecond Branch 
upon which F. was indicted, is provided againſt thoſe who commit Perjury by bis or their Depoſition im e 
q the Courts therein mentioned, or being examined in Perpetuam Rei Memoriam. And tho" this Clauſe be 
eneral and not reſtrain'd to any particular Suits, viz. By Bill, Writ, Action, or Information, as th 
firſt was, yet this ſhall be conſtrued to refer to the firſt, and ſhall be expounded by'it. And fo oe Part 
of the Act ſha/l expound the other ; For otherwiſe, the *. that commits the Perjury upon [the] In- 
dictment ſhall be puniſhed by this laſt Branch, and he who ſuborns and procures him to commit it, 
will paſs unpuniſhed. 5 Rep. 99. a. Mich. 40 & 41 Eliz. B. R. Flower's Caſe — — Ibid. ſays it wa 
ſo —_— Mich. 36 & 37 Eliz. B R. in Monday's Caſe. And alfo, that ſuch Judgment ws 
iven. Trin. 39 Eliz in B. R. in Caſe of Perjuty ſuppoſed to be committed upon an Indictment of 
elony. Perjury and Subornation of Perjury bon an Indictment for the King, as in the Caſe abort 
of a Riot, is out of the Words of the Statute, as was reſolved in Flower's Caſe ; Becauſe Perjury upon 
an Indictment is not within the Statute. But fance Perjury was an Offence puniſhable by the Common 
Law, tho' the Indictment of F. founded upon the Statute was overthrown, yet his Perjury, tho” upon 
an Indictment, is puniſhable, and was moſt commonly puniſhed in the Star-Chamber. 3 Inſt. 164— 
But where P. was indicted upon this Statute, becauſe he was produced as a Witneſs for the King, uro 
a Trial in an Information, and ſworn &c. ſhewing the Oath and the Falſity therein; an Exception 
was taken, that a Witneſs being produced and depoſed for the King may not be puniſhed by way 0! 
Indictment, which is the Suit of the King merely; For he cannot puniſh his own Witneſs who [wes 
for him; And it was ſaid to be ſo reſolved in the Star-Chamber, That a Bill there lies not againſt hig 
upon that Statute ; And of that Opinion was the whole Court, that ſuch a Witneſs is not puniſha" 
by way of Indictment ; whereupon he was png > Cro. J. 120. Trin. 4 Jac. B. R. * Price's Ce 
It appears, that Perjury committed in an Information exhibired by the King's Attorney, or 
other for the King, by any Witneſs produced on the Behalf of the King is puniſhable, either * 
this Act, or by the Common Law; and fo it was reſolved in the Caſe of + Rowl. Jp. Eliza wh 
was this. The King's Attorney preferred an Information in the Exchequer againſt Hugh Nanny, E. 
the Father, and Hugh Nanny the Son, and others, for Intruſion, and cutting down a great Num? d 
Trees &c. in Penroſe in the County of Merioneth; The Defendant pleaded Not Guilty, and be 
Trial being at the Bar, Row]. Ap. Eliza was a Witneſs produced for the King; who depoſed upon d 
Oath to the Jury, that Hugh the Father and Hugh the Son joined in Sale of the ſaid Trees, and © 
manded the Vendees to cut them down; upon which Teſtimony the Jury found for the King, and! 
ſeſſed great Damages, and thereupon Judgment and Execution was had. Hugh Nanny the Fataer © 
hibired his Bill in the Star Chamber at the Common Law, and charged Rowland Ap. Eliza with Per 
jury, and aſſigned the Perjury, in that he ſaid Hugh the Father never joined in Sale, nor Commance 
the Vendees to cut down the Trees &c. Aud it was reſolved, firſt, That Perjury in a Wine” © 
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niſhable by the Common Law. Secondly, That Perjury in a Witneſs for the King was puniſhable 
b the Common Law, either upon an Indictment, or in an Information, or by this Act in an Informa- 
tion. And the ſaid Rowland Ap. Eliza was by the Sentence of the Court convicted of wilful and cor- 
mp Perjury. 3 Inſt. 164. cap. 74 : : 

8. C. cited 1 Hawk. Pl. C. 179. cap. 69. 8. 19. Where the Serjeant ſays, it ſeems eaſy to account for 
the Judgrent, becauſe he ſuppoſes it muſt be intended to have been a criminal Information; But if the 
[1formation, whereon the ſaid Perjury was ſuppoſed to have been commintted, had been of a civil Na- 
nne, he did not ſee any Reaſon why it ſhould not be as well within the Meaning, as it ſeerns to be ex- 
preſsly within the Words of the Statute; For ſurely the Opinion, that the K ing cannot by Indictment 
which is his own proper Suit, puniſh his own Witneſs who ſwears for him, cannot be agreeable to 
Law; becauſe, however the Perjury of ſuch a Witneſs may ſeem to tend to promote the King's Intereſt 
in relation to the Cauſe which happens to be in Diſpute; yet certainly it is a heinous Crime in its own 
Nature, and as much an Abuſe to Juſtice, and of the ſame ill Conſequence to the Publick, and conſe- 
quently as worthy of the King's Reſentment, as if it had been taken againſt him. 

ro. J. 212. Mich. 6 Jac. B. R. S. C. by the Name of Nannge v. Ap. Ellis & al. 

This Statute makes nothing Perjury but what was ſo before; 2 Ch. J. And per Eyre J. it pur- 
ſues the Common Law, and adds nothing new but the Penalty, Carth. 422. Mich 9 W. 3. B. R. in Caſe of 
the King V. Greep. 


. 4. If 2 Offender have uct Goods or Lands to the Value of 40 J. he 
ſeall ſulfer Impriſonment one halt Year, and ſtand upon the Pillory one 
Hour in ſome Market Town adjoining in open Market there. 

S. 5. No Perſon ſo convited fhall be received as a Witneſs in any Court of 
Record, until the Fudgment given againſt the ſaid Perſon be reverſed ; and 
upon every ſuch Reverſal the Parties grieved hall recover their Damages a- 
gunſt ſuch as did procure the ſaid Judgment to be firſt given againſt them by 
Adion upon the Caſe. 

F. 6. . any Perſon eit her by Subornation, unlawful Procurement, or Means So that the 
of any other, or by their cun Act, wilfully and corruptly commit wilf ul Per- Procurer is to 
N a a . : : forfeit more 
jury, in any of the Courts before mentioned, or being examined ad Perpetuam 


ds 2 , l ; than the Par- 
Rei Memoriam, every Perſon ſo offending, and being convitt, jhall forfeit 20. ty perjured. 


© 
and have Impriſonment fix Months, and the Oath of ſuch Perſon fha!l not be Sav. 46.in pl. 
received in ay Court of Record, until the Fudement be reverſed by Attaint or 9% 5-9 that 


| * "SEN 1 - in the Judg- 
atherwiſe ; And upon ſuch Reverſal the + Parties grieved to recover their ent op 


Dainages again/t ſuch as did procure the Fudgment to be given againſt them liament Plus 
by Aion upon the Caſe. peccat Au- 

thor quam 
Actor. 3 Inſt. 167. A Man cannot be guilty of Subornation of Perjurv, unle$ Perjury be ac- 
tually committed; per Holt Ch. J. But he ſaid, he had known one ſet in the Pillory for * exdeatorming 
to ſuborn, it being a great Offence. Comb. 450. Trin. o W. 3. B. R. Anon. 

* 2 Show. 1. Paſch. 30 Car. 2. B. R. the King v. Johnſon Hawk. Pl. C. 177. cap. 69. S. 10. 
fays, that in ſuch Caſe the Party is liable to be puniſhed, not only by Fine, but alſo by infamous Cor- 
poral Puniſhment. 

+ He that brings an Action upon this Statute muſt be the Party griev'd; other iſe he cannot have it, 
but ought to have the Offender puniſhed in the Star-Chamber. 3 Bulſ. 147. in Caſe of Cockeril v Ap- 
thorp. Bill of Debt was brought upon this Statute, and held to be maintainable, and adjudged 
fr the Plaintiff. Cro. E. 434. Mich. 37 & 38 Eliz. B R. Johnſon v. Pays. 


S. 7. If the Offender have not Goods to the Value of 20 l. he ſhall be fer on 
the Pillory in ſome Market-Place by the Sheriff if without any City or Town 
Corporate, and i - 1 # pg City Sc. by the Head Officer &c. and there 
hive both his Ears nailed, and be diſabled for ever to be ſworn in any of the 
Courts of Record aforeſaid, until the Fudgment be reverſed, and thereupon to 
recover his Damages. | 

KS. The one Moiety of which Money forfeited to be to the Queen, and 
the other Moiety to ſuch Perſon grieved by Reaſon of the Offence, that will 
ſue for the ſame. | 

9. 9, As well the Fudges of the ſaid Courts where ſuch Perjury ſpall be 
mmitted, as alſo the Fuſtices of Affiſe and Goal Delivery, and the Juftices 

Peace at their Ouarter Seffions, ſhall have Power to inquire of all Offences 
"nrary to this Af, by Inquiſition, Preſentment, Bill or Information, or 
Mherwiſe lawfully to hear and determine the ſame. 


. 10. The Juſtices of Afſiſe ſhall in every County two Times in the Year 
in their Sittings make Proclamation of this Statute. 


F. 11. 
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„. 11. This Act ſhall not extend to any Heclgſiaſtical Court, l ut that ſich 
Offenders may be pumfhed ly ſuch Laws as herctefore in the Eccicſiaſi. 
cal Courts. 
A E WE K 1. hs Act hall not reſtrain the Power of any Fudge having abſolute 
0 4 83 Power to puniſh Perjury before, But that they and every of them fall and 
} han- b ; . . : , 
cery for Pur- 14) proceed in the Puniſhment of all Offences heretrfore puniſhable, in ſuch 
jury ther? wiſe * as they might have done and uſed to do before the making of this Af 
8 to all Purpoſes, ſo that they ſet net upon the Offenders leſs Puniſhment thay 1. 
ande i certained in this Act. 
Statue. It Made perpetual by 29 Eliz. cap. 5. and 21 Fac. 1. cap. 28. 
is doubred 
if Defendant ſhould plead Not Guilty, whether he ſhould be ſworn to his Plea, and alſo to anſwer +. 
Iaterrogatories as was uſed in the Star- Chamber. Reſolved, that ke ſhould not be ſworn or examines 
upon Interrogatories, unless the Court of Chancery has abſolute Authority, and had uſed to examine 
P-rjuries in this Court before this Statute ; For then this is reſerved by this Proviſo, as for the Star. 
Chamber ; And if the Court of Chancery will examine Perjury committed there, (as it may by the Sta. 
tute) it mult be by Latin Bill, and the Pleadings in Latin, and Iſſue joined there, and fo try it in g 
R. as is uſual in the like Caſes D. 288 a. pl 51. Paſch. 12 Eliz. Anon —z Inft. 167. cites 8. C 
* Ulage cannot give a Court Authority, where it could not do it of Right before, by Reaſon of th 
Words, .4s they might have done, and uſed to do before &c. D. 243. a. pl. 54. Mich. 5 & 8 Eliz. On- 
Now's Cale. 


3. If a Witneſs depoſes falſely, but the Fury do not credit his Oath, hy: 
give their Verdict againſt his Oath; Tho' the Party grieved cannot fue 
him tor the Perjury, yet he ſhall be punithed at the Suit of the King. Per 
Cur. 3 Le. 230. pl. 310. Mich. 31 Eliz. B R. in Hamper's Cafe. 

Brownl. $2, . Quere, It upon Aid prater, he in Reverſſon joins, and he is griend 
$3. §. P. at al prejudiced by an Oath, and Depolitton, whether he may maintain an 
the End of Action upon this Statute ? For clearly, by the Common Law he may 
the S. C. and ; E 
ems a Copy have Attaint. Yelv. 22. ſeems to be a Quære of the Reporter at the End 
of Yelv. 22. Of the Caſe of Brode v. Owen. 
2 Geo. 2. cap. 25. F. 2. The more effefFually to deter Perſons from cem. 
mitting wilful and corrupt Pergury, or Suboraation of Perjury ; It is enafted, 
That, be/ides the Puniſhment already to be inflitted by Law for ſo great Crimes, 
it ſhall be lawful for the Court, or Fudge, before whom any Perſon ſhall i: 
convicted of wilful and corrupt Perjury, or Subornation of Perjury, to order 
ſuch Perſon to be ſent to ſome Houſe of Correfion within the e. County for a 
Term not exceeding ſeven Years, there to be kept to hard Labour during all 
that Time; or otherwiſe to be tranſported to ſome of his Majeſty's Plantations 
beyond the Seas, for a Term not exceeding ſeven Years, as the Court ſball think 
moſt proper; and thereupon Fudgment ſhall be given; That the Perſon cin. 
victed ſhall be committed or tranſported accordingly, over and above ſuch 
Puniſhment as 2 be adjudged to be inflifted on ſuch Perſon, agreeable to the 
Laws now in being Aud if Tranſportation be diretted, the ſame ſhall be tx- 
ecuted in ſuch Manner as is or ſhall be provided by Law for the Tranſports | 
tion of Felons; and if any Perſon ſo committed or tranſported, ſhall voiunts- Wi ic 
rily eſcape or break Priſon, or return from Tranſportation before the Expiratil 
of the Term for which he ſhall be ordered to be tranſported, ſuch Perf bein; WY is 
thereof lawfully convicted, ſhall ſuffer Death as a Felon, without Benet Wil *C 
Clergy, and ſhall be tried for ſuch Felony in the County where he eſcapes, een 
where he ſhall be apprehended. 

S. 4. This Act ſhall not extend to Scotland. | 

S. 5. No Attainder for any Offence hereby made Felony, ſball make or wt 
any * of Blood, Loſs of Dower, or Diſberiſon of Heirs. 

F. 6. This At ſhall be of Force for five Years to be reckoned from theaglt 
of June 1729, and from thence to the End of the then next Seffon > He 
iament. 


Made perpetual by the g Geo. 2. cap. 18. 


(C) Puniſb- 


Perjury. 


313 


8 


(C) Puniſhable. Iz Reſpect of the Court or Perſons, le- 


fore whim. 


| HERE the Court hath no Authority to hold Plea of the Cauſe, but 
it is Coram non Judice, there Perjury cannot be committed. 3 
aft; 166. He acorn ty Ly ad” 


| 


Goodwin v. Brown. 


2. Tho Perjury i the Spiritual Court is not puniſhable by the Statute, 
et the Statutè leaves 1t to be puniſhed as it was before, ſo that it is pu- 
niſhable in the Star-Chamber. Cro. E. 185. Trin. 32 Eliz. B. R. Plaice 


y. How. 


mm. A 


S. P. per 
Dolben J. 


2 Show. 44. 33. 


in Caſe of 


Cites 1 Cro. 352. 


Falſe Oath 
in the Spiri- 
tual Court, 
(tho' it be no 
Court of Re- 
cord) is Per- 


ary, for which the Party may be puniſhed at the Common Law by Indictment; per Cur. and therefore 
bed to quaſh an Indictment of Perjury for a falſe Oath made there. Sid. 454. pl. 23. Paſch. 22 Car. 


: B R. Anon. 1 Hawk. Pl. C. 173. cap. 69. S. z. 
z. Perjury may be in the Eccleſiaſtical Court ; For it is a Court Judicial. 
(ro, E. 609. pl. 12. Paſch. 40 Eliz. B. R. Shaw v. Tompſon. 


kr. Cro. E. 669. pl. 13. Paſch. 30 Eliz, Corbet v. Hill. 
14. Anon. 


4 An Indictment of Perjury for ſwearing before 6 Jafic of the Peace, 
That F. S. was preſent at a Conventicle, or r or a religious Wor- 
ſkip &c. It was moved to quath it, becauſe it did ot appear to be a Con- 
wenticle, (viz) That there was above the Number of five, and io the Juſ- 
tices of Peace had no Power to take an Oath concerning it, and then it 
could be no Perjury, ro which the Ld. Ch. J. ſaid, that Convenricles 
were unlawful by the Common Law, and the Juſtices may punith unlaw- 
ful Afſemblies. And he ſeemed to be of Opinion, that a Man might be 
indiffed of Perjury for a voluntary and extra-judicial Oath ; and cited a 
late Cafe, where one had * en away a Man's Daughter, and went be- 
fre a Fuſtice of the Peace, and ſwore that he had the Father's Conſent, and 
this in order to get a Licence to marry her; and he was indicted, and con- 
vited thereupon. And all the Court ſaid, that it was not the Courſe to 
quath Ind ictments of Perjury, Nuſance, or the like; but to put the Party 
toplead them. Vent. 369, 370. Mich. 25 Car. 2. B. R. Anon. 


So Perjury 
may be the 
Star-Cham - 


So before the Juſtices of Aſſiſe. Ibid pl. 


* Hawk. 
Th. 2192. 
cap. 69. S. 3 
Cites S. C. 
but ſays, it 
ſeems cer- 
tain, that no 
Oath Wlat- 
ſoever m a 
mere private 
Matter,\0w - 
ever wilful 
and maliti- 
ous it may 
be, is punith - 
able as a Per- 
jury in a Cri- 
minal Proſe- 
cution; For 
private Iiju- 


ries are to le redreſſed Ly frivate Aclicns. 


5. The Statute has ſubjected the Offender to a certain Penalty, and to 
(corporal Puniſhment, and therefore the Perjury muſt be by ſwearing 
llſely in a Court of Record, and in a Thing material to the Iſſue. But this 
1s not required at Common Law ; For it is Perjury to ſwear falſely in a 
Curt Baron, or in the Eccleſiaſtical Court which are not Courts of Re- 
cord; nor that, it ſhall be in a Thing Material to the Iſſue; For a Man 
my be perjured in an Anſwer in Chancery to a Thing not charged in the 
bill, Per = 5 Mod. 348. the King v. Greep, 


Aron ——Perju cannot be committed in the Court of the Lord of Copvholds, or 


* 8. P. For 
which the 
Party may be 
puniſhed at 


Common 

Law by I- 
dictment; per 
Cur. 
454. in pl. 


Sid. 


23. Paſch 22 


Car. 4 R. 


in any Court 


ich is holden by Uſurpation, other wiſe in a Court-Leet, or Ccurt-Baren which is held by Title. Godb. 179 


f 252. Mich. 9 Jac. C. B. Anon, 
6. The Oath ought to be taken before Perſons lawfully authoriſed to 
dminiſter it; For it it be taken before Perſons acting meerly in a private 
Pacity, or before Perſons pretending to a legal Authority of admint- 
"Ig fuch Oarh, but having in Truth no ſuch Authority, it is not pu- 
able as Perjury; yet a falſe Oath taken before Commiſſiuners, whole 
non at the Time is in Strictneſs . by the Deiniſe of the King 
LI1II 18 
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is Perjury, if taken before ſuch Time, as the Commiſſioners had No, N 
ot ſuch Demiſe; For it would be of the utmoſt ill Conſequence in fach g 
Caſe to make their Proceedings wholly void. Hawk. Pl. C. A 


br. 
204. cap. 69. S. 4. 63, 


n. 


(D) Puniſhable. In reſpect of being committed in any 
Judicial Proceedings. 


The Oath 1. HO” an Oath be given by him that hath Iawful Authory, and the 


muſt be et 1 ſame is broken, yet if it be not in a Judicial Proceeding, it is ng 
a Judicial Perjury puniſhable either by Common Law, or by 5 Eliz. becauſe they 


Proceeding, are General and Fxtra-judicial, but ſerve lor Aggravation of the Offence 
or in ſome as General Oaths given to Officers or Miniſters of Juſtice, Citizens, Bur- 
other publick geſſes, or the like, or for the Breach of the Oath of Fealty or Allegiance 


agg =—=1, Ora &c. they ſhall not be charged in any Court Judicial tor the Breach dd 


ture, wherein them Afterwards. As if an Officer commit Extortion, he is in Truth per. 
de King's jured; becauſe it is againſt his General Oath ; and when he is charged 


Honour and with Extortion, the Breach of his Oath may ſerve tor Aggravation, 3 
Hin 


concerned; As 
before Com- 
miſſioners appointed by the King, to inquire of the Forfeitures of his Tenants, or of defective Ties 
wanting the Supply of the King's Patents. But it is not material, whether the Court, in which a fate 
Oath is taken, be a Ccurt of Record, or not, or whether it be a Court of Common Law, or a Court of 
Equity or Givil Lav &c. or whether the Oath be taken in the Face of the Court, or out of it before 
Perſons authorized to examine a Matter depending in it, as before the Sheriff on a Writ of Inquiry 
&c. or whether.it be taken in Relation to the Merits of a Cauſe, or in a Collateral Matter ; as wher 
one, who offers himſelf to be Bail for another, ſwears that his Subſtance is greater than it is &c, But 
neither a falſe Oath in a mere private Matrer, as in making a Bargain &c. nor the Breach of a Pronit 
ſory Oath, whether publick or private, are puniſhable as Perjury. Hawk. Pl. C. Abr. 203. cap. 6 
. 


, . « = 


2 


* S. P. per 2. If the Defendant perjureth himſelf in his Anſwer in * Chance 
22 15 Exchequer Chamber &c, he is not punithable by 5 Eliz. For it extend 


253. in Mat- eth but to Witneſſes; but he may be puniſhed in the Star-Chamber &c 
thews's Caſe, 3 Inſt. 166. 


C0) 
*S.P.1 3. A Bill of Perjury Tam quam was ſued, becauſe the Defendant li N 
Hawk. PL.C. one of the * Homage El. did preſent with the Reſt of the Homagers, Tix 
488 ie Ly the Plaintiff had cut down certain Trees, whereas in Truth he had not cut 
Man be for- down any. All the Juſtices held, that for this Matter the Bill lay n0 
ſworn in a upon the Statute 5 Eliz. For this Branch of the Statute is to be int: 
83 11 ot Perjury in Depottions only. 3 Le. 201. pl. 253. Paſch. 30 Eliz. B. 
Steward, this Matthews's Caſe. [9 
is Perjury; | 
per Hobart Ch. J. to which Hutton J. agreed. Win. 3. Paſch. 19 Jac. in Caſe of the King v. Bowen 
S P. by Twiſden J. Mod. 55. pl. 109. Hill. 21 & 22. Car. 2. B. R. Anon. Perjury at Com 
mon Law may be in a Court which is not of Record, as Chancery or Court Baron if in a material H | 
and ſo upon the Ptatute by expreſs Words. Freem. Rep. 506. Paſch. 1693. the ang v. . -. 00 1] 
the Ld Mountague's Witneſſes. And an Indictment for Perjury in the like Caſe was diſcharged 
becauſe the Statute extends only to Perjuries of Witneſſes in their Examinations Epc. per Wray and ot le pe 
ſuſtices D 288. a. Marg. pl. 51. cites Trin 19 Eliz. B. R. Knight's Caſe. Bur ſee Cro. Eee 
Contra Mich. 44 & 45. Eliz. Poultney v. Wilkinſon. T 
2 : : 8 „. 
4. One was indicted for Perjury committed in his Anſwer in the 92 % 


Chamber, and upon his Examination to Interrogatories there. But becaul 
theſe Matters are not within the Statute, he not being examined as 2 if 
neſs between the Parties, nor in perpetuum Rei Memoriam, he was dl 


charged. Cro, E. 148. Mich. 31 & 32 Eliz. B. R. Rither's Caſe. 
5. Inſo 


Perjury. 


— 


319 


5. Information was brought that where A. 5vas Receiver of the Rents of the 71 it 8 
alſo agreed, 
; : 5 . that the Per- 
gfier the Time of Payment, he had depos'd at an Inqueſt of Office by Commiſſion — ep by 4 
to inquire whether the Condition was broken for Nonpayment within the 7:queſt of 
forty Days, that he in Fatto received it after the forty Days expired, and an- Mice is aſ- 


Cucen, and that any other Perſon may aſſign ſuch Perjury, if he be griev'd * not upon 
by ir, but the Attorney may, tho' the Queen be benefited by ir. Mo. 629. the Statute 
l 861. Mich. 43 & 44 Eliz. Agar's Caſe. of 5 Elis. and 


the Court 
wok the Antedating to be a great Offence, but becauſe it was not in the Bill complained of, they did 
not proceed, Mo. 627. Agar's Caſe — “ S. P. 1 Hawk. Pl. C. 180. Cap. 69. S. 20. 


6, A. brought a Bill in Chancery againſt B. and afterwards C. was made Brownl. $2. 
Party to the Bill againſt B. by Order of the Court. A Commiſion iſſued be- 33: S. C and 


9 . 2 | rare rag 
tween C. and B. to examine Witneſſes. Upon this Commiſſion J. S. was Gy * 


aamineũ ex parte C. and depoſed direcily for C. againſt B. And thereupon a Yelv. 22.— 
Decree was made againſt B.—B. brought Debt upon the Statute againſt Hawk. PI. C. 
S. as a Party griev'd by the Depoſition : J. S. demurr'd. Gawdy and Yel- 2 Sag 
erton]. held that the Action did not lie; for the Words of the Statute are, F i, 3. 
Where a Man is grieved by a Depoſition in a Suit between Party and Party; S. C. But 
And in this Cale it appears that C. was not Party to the Suit, but came in a the Serjeant 
Latere by an Order, and no Bill depending either againſt him or brought ſays, Terhaps 

; "wy b 5 e Autho- 
by him, and fo it is out of the Statute; tor being a penal Law, it ſhall be rity of this 
uken ſtrictly. Yelv. 22. Mich. 44 & 45. Eliz. B. K. Brodee v. Owen. 2 may 

att 

weſtioned, not only becauſe the Words of the Statute whereon it is grounded are miſta bod. alſo 
tecauſe the Offence ſeems in Truth to be both within the Meaning and — of the Law, ſince there- 
by a Perſon is grie ved in Reſpect of a Cauſe depending in Suit in a Court mentioned in the Statute. 


* — - 7 | —_— —_ " 


J. M. was Defendant in a Bill in the Star-Chamber, and examined upon S. P. But if 
Interrogatories, The Plaintiff, ſuppoſing that he had committed Perjury in 1 
tis Examination, procured him to be indicted upon the Statute. But per the Part of 
wr, Cur. he cannot; for he was no Witneſs, but remained ſtill Defendant, the King 
withſtanding his being examined upon Interrogatories ; for it he con- upon Inter- 
kd any Thing againſt himſelf upon the Interrogatories, he ſhould be ter- 
mdemned. Quod Nota. Velv. 120. Hill. 5 Jac. B. R. Sir Robert jg. Per 


Miller's Caſe. Weſton. 
Dal. 84. 85. 
pl. 39. 14 Eliz. Anon. 


E) Puniſhable. In Reſpect of its being in 4 Thing 
_ material or not to the Tue. 


IT is not a Perjury within the Statute 5 Eliz. unleſs it be depos'd 8. P. Or in 


upon ſome Matter depending in Suit in ſome Court of Record; and it he ans Rags pe 
ferjur'd in Circumſtance, and * not in the Point in Oueſtion, it is not the Statute. 


lateral or puniſhable by this Statute. As it a Man ſwears, That he ſaw And other 

|S. ſteal and deliver ſuch a Deed, and when he did ir, he was in a f blue Circumſtan- 
ug; where indeed he was not in a blue Coat. Per Popham. Goldsb. ces ar * 
v1. pl. 140. Hill. 43 Eliz. Anon. b ec 


cording to 
3 the Deſcrip- 
* - in the Statute. Freem. L. 506. Paſch. 1693. The King v. one of the Lord Mountague's 
#UNCNCS 
{fit be not material to the Iſſue or Cauſe in Queſtion, it is not Perjury, tho' it be falſe, becauſe it con- 
not the Point in Suit; and therefore in Effect it is extrajudicial. Beſides this Act gives Remedy to 
' Party griev'd, and if the Depoſition be not material, he cannot be grieved thereby. 2 Inſt 17 C : 
ere 


2 16 Perjury. 


* Where it is et material to the Iſſue, it is not puniſhable by the Statute. Reſolv'd ir ke, 
Mich. [> Jac. in Caſe of Priddle v. Napper. S. P. by Roll Ch. J. Sty. 337. Nn 
of Cuſtodes v. Howel Gwin. — 8. P. agreed by the Attorney General. Arg. 2 Show. 20, l Cal , 
%% King v. Emerton, that it muſt be ſo . the Statute ; but at the Common Law it is not en a 
8 _ 15 Mich. dg w z EN, * t Ch. J. in the Caſe of The Kiug v. Erkepe, denied 1, 

e of Goldsb 191. and held that it a Man gives Evidence to the Credit of a I bhi i 
* yet it is Perjury n gives Evidence to the Credit of a Witneſs, tho'this be not the 

t If a Man be indicted for Perjury at Common Law, it muſt be for a Thing that is not alteoe:}. of 
but muſt have ſome Relation to the Matter; as if a Witneſs ſhould ſevear what Chaths be Th jr re, 
ſaw wer a Fat _ it 1s — foreign to the Matter in Queſtion, and if he were miſtaken 118 
not Perjury at Common Law. Freem. L. 506. Paſch. 1693. Ihe King v. "Wi, Yabs 
Mountaguc's W itneſles. 5 93 5 *. one of the Lord 


— 
— 


5. C. cited 2. A. was examined upon Interrogatories in Chancery, whether T. - 
K. 569 Roll of Sane Memoriæ at the Time of his Death ; to which he ant! . ww 
3 he was of Non Sane Memorie five Days before his Death. Upon which An- 
{wer J. S. was indicted of Perjury ; but upon Exception the Indictment 
was quaſh'd ; becauſe it was in a Thing immaterial; for it might be that 
he was not of ſound Memory five Days before his Death, and yet be of 
found Memory at the Time of his Death. Arg. Palm. 383. cites 14 Jac 
Manton's Cale. | 
Palm. 382. 3, Indictment for 100 ſetting forth, That one Sotherton 744 


12.8 R380. brought an Action of Treſpaſs againſt 7. S. for a Treſpaſs done by his Shees 


and Hough- 15 Sotherton's Cloſe (reciting the whole Record) and that T. S. had Plean- 
ton J. ſaid * ed Not Cuilty, and at tbe Trial G. D. (the Perſon now ind icted) Fallo Ma- 
that it G D. Jitioſe & Corruptive, gave Evidence to the Fury thus, (viz.) I ſaw thirty «© 


way forty of T. 8."s Sheep in Mr. Hot herton's Cloſe, and I knew them to te his dheep, 


the Sheep becauſe they were mark'd with a (5) on the Shoulder, and all his Sheep ar; 

there, and mark'd with à (5); when in Truth his Sheep were not mark'd with a (5). 

that 2 It was objected to this Indictment, that the Perjury was aſſigned in a 
4 


5 Per, Thing immaterial to the Iſſue ; tor that was whether the Sheep of T, 8. 


jury may be were in the Cloſe or not, and the Perjury was, that all his Sheep were 
aſſign'd in mark'd with a (5) ; now, tho they were not mark'd with a (5), yet 
this ; and yet they might be in the Cloſe : But adjudged that the Perjury was well at 


terial whe. ligned ; tor when he had ſwore generally that he had ſeen the Sheep in the 


ther J. S. Cloſe, he gave a Reaſon how he knew them to be the Sheep of T. S. and 
ſaw them or that being talſe, it was a Means to induce the Jury to give a Verdi& 
no. And ſo apainſt T. S. and he was prejudiced thereby. Nelſ. Abr. 975. pl. 21. 
he held in cites Palm. 382. 535. Jary v. King. 


this princi- 
pal Caſe alſo. And Lea Ch. J. held the Perjury well aſſign'd, and that the Reaſon was not immaterial, 
and concluded that this ſhall not be diſpuniſhable. [Bur nothing is ſaid of any judgment] And Ibid. 
538. Paſch. 4 Car. B. R. this was mov'd, and it was infiſted that it was not Perjury within the Sta- 
tute ; becauſe the Mark was not material, but that the material Point was, whether they were the Sheep 
of T. S. or not. But that Hyde Ch. J. and Whitlock held e Contra, and that it is Perjury; for tho 
it be not the principal Point in Iſſue, yet it conduces to it, and is the Thing which led the Jury But 
Doderidge contra, becauſe the Swearing was only to the Particularity, and here is no Perjury ; for it“ 
a Thing which dubionſly concludes to the [ue, becauſe another Man may mark his Sheep with a (5)5 
well IT 8. But this Indictment being againſt TVo, viz. Jary and King, Hyde Ch. ] faid that the 
Indictment was vitious; for Two cannot be indicted together, and the Perjury of the one is not the Per- 
jury of the other; to which Whitlock accorded, but Doderidge ſaid nothing. And Day was g1721 ' 
the Attorney General to maintain the Indictment.— —2 Roll R. 368. 369. Mich. 21 Jg. 8 R. 
S. C. of Indictment againſt one Defendant, and there it is that * Haughton J. ſaid that if he had fur 
that he ſaw the Sheep there, and that J. S. alſo ſaw them, Perjury might be aſſign'd in it, but here 
the Thing is not material, in which the Perjury is aſſign'd, and therefore &c.— Ibid. Ley Ch. J. be 1 
the Matter of the Mark to be the Inducement to the Jury to find the Verdict, and that thence are 
Prejudice to the Party; and therefore it ſeemed to him that the Perjury could nor be better alſi zu d, 
and that this being a Prejudice to the Party, it is not reaſonable that he ſhall be un punith'd —[S 
in neither of the | Plies. is the Caſe mentioned to be adjudg'd ] 


4- One was charg'd with Perjury, for having ſworn that F. &. res 
his Dagger, and beat and wounded M. R. and it was found to be with 4 
Staff. This was agreed not to be Perjury ; for the Beating was the 0) 
Thing material. Cited by Richardſon. Her. 99. Paſch. 4 Car. C. B. in ti 
Caſe of Allen v. Weſtley, as one Styles's Caſe. | 

5. An Indictment was, That he being interrogated by the Judge 18 


giving Evidence to che Inqueſt, viz. Whether A. brought ſuch a Nuns 


7 


Per jury. 317 


6 ws — 


of Sheep from D. to S. all together, he anſwered Yes, Where in Truth he 
ang /n Part at one Time aud Part at another. Ihe Court diſcharg d him; 
or che bringing them all at one or at ſeveral Times, is not material; but 
the bringing them or not is the Subſtance : and the Manner of bringing is 
Crcumſlance only. 2 Roll. R. 41. Trin. 17. Car. Laiſton's Cafe. 

5. A Witneſs was ask'd, Whether ſuch a Sym of Money was paid for two 
Things then in Diſpute, to which he anſwered Yes, tho) in Truth it was 
1:4 but for one by Agreement; yet it not being material whether it was 
aid for one or for both, it was reſolved that he ought not to be punithed 
tr Perjury. Cited by Haughton J. 2 Roll. R. 42. in Laiſton's Cale. 


Sergeant Hawkins ſays, Perhaps in all theſe Caſes, [viz. pl. 2. 3. 4. 5.] it ought to be intended, Thar 
the Queſtion was put 1n ſuch a Manner, that the Witneſs might reaſonably apprehend that the ſole De- 
for, of putting it was to be informed of the ſubſtantial Part of it, which might induce him through I- 
aadertency tO take no Notice of the circumſtantial Part, and give a general Anſwer to the ſubſtantial ; 
for otherwiſe, if it appear plainly that the Scope of the Queltion was to ſift him as to his Knowledge of 
the Subſtance, by examining him ſtrictly concerning the Circumſtances, and he gave a particular and 
diſtinct Account of the Circumſtances, which afterwards appear to be falſe, ſurely he cannot but be 
guilty of Perjury, inaſmuch as nothing can be more apt to incline a Jury to give Credit to the ſubſtan- 
tal Part of a Man's Evidence, than his appearing to have an exact and particular Knowledge of all the 
(Arcumſtances relating to it. And upon theſe Grounds the Serjeant cannot but think the Opinion of 
thoſe Judges in the above Caſe of Jary v. King, who held him guilty of Perjury, very reaſonable; for 
the giving ſuch a ſpecial Reaſon for his Remembrance could not but make his Teſtimony more credible 
than it would have been without it; and tho' it ſignified nothing to the Merits of the Cauſe whether 
the Sheep had any Mark at all or not, yet inaſmuch as the aſſigning ſuch a Circumitance in a Thing 
material had ſuch a direct FTendency to corroborate the Evidence concerning what was molt en 
and conſequently was equally prejudicial to the Party, and equally criminal in its own Nature, and 
equally tending to abuſe the Adminiſtration of Jultice, as if the Matter ſworn had been the very Point 
inlſſue, there doth not ſeem to be any Reaſon why it ſhould not be equally puniſhable. But the Serjeant 
ys he cannot find this Matter any where thoroughly ſettled or debated, and therefore ſhall leave it to 
every Man's own Judgment, which from the Conſideration of the Circumſtances of each particular 
Caſe, may generally without any great Dithculty diſcern wherher the Matter in which Perjury is at. 
ſ-ned, were wholly impertinent, idle and inſignĩficant, or not, which ſeems to be the beſt Rule for 
determining whether it be puniſhable as Perjury or not. Hawk. Pl. C. 175.176. cap 69 S. 8 


7. A. deviſed his Eſtate to M. his Wiſe, and her Heirs, and died. And there 
J. S. being of the Name of A. ſet up a Deed, and had rwo Trials at Bar, fore if one 


of Aided . e . ans gives à falſe 
but was nonſuited in both; and upon the Evidence it was very ſuſpicious er 40 4 


that the Deed was forg'd. M. exhibited a Bill in Chancery to diſcover Thing not 
what he knew ot the Deviſe, and whether he did mot ſollicit to prove this cvarg'd in a 


Wil in Chancery; to which he anſwer'd, That he did not ſollicit in Chancery 1 
n prove the Will of his Kinſman A. the Tiflator. And tor this Anſwer J. S. nihableler 


was indicted at Common Law, and it was prov'd at the "Trial, That he Common 
tid ſollicit, but that he did not pay the bees: The Jury found him guilty, Law ; Gr if 
and it was mov'd to ſtay judgment, that it is not Perjury, becauſe it is „, Anſwer 

. : Ef | to Interrora- 
not material. But per Cur. + Perjury at Common Law may te in a Thing f, ne 


4 


wt material. Sid. 274. pl. 32. Trin. 17 Car. 2. B. R. the King v. Drue be forſworn 
: in a Thing 
tot material charg'd in the Interrogatorĩes, this is not Perjury, nor is it a Matter puniſhable by the. 
Common Law, becauſe he thot adminiſiers the Oath hath nc Power to adminiſter it, unleſs in a Mattey 
barg ' d in the Interregatories, Per Cur. Ibid. * [The Words in the Book are 2s here, but quere if 
they ſnculd not be thus, viz. In a Thing material not charg'd in the Interrogarorics.] 

dSerjeant Hawkins, citing 8 C. ſays, Surely this ought not to be underſtood in ſo great a Latitude 
i5!f it were meant that every Falſity in ſuch an Anſwer muſt nerds be Perjurv, how ſocver foreign, cir- 
cunftantial and trivial the Point wherein it is aſſigned may be, which is directly contrary to what ſeems 
* de clearly taken for granted in other Books. Ard therefore perhaps no more may be meant by dit, 
ol that he may be as well guilty thereof by anſwering to a Matter not charged in the Bill, as by an- 
Poms, to the Matters therein contained, which may alone be ſaid to be material, becaule the Defen- 
ant 15 not obliged in his Anſwer to take Notice of any Thing elſe; or elſe perhaps the Meaning may 
de. That in a Proſecution for Perjury at Common Law fertirg forth a falſe Oath in ſuch an Anſwer, 
relating to the Thing ſaid to be in Variance, the Falſity ſhall be intended prima facie to have been 
dme Way material in the Cauſe, unleſs the contrary be proved by the other Side. 1 Hawk. Pl. C 
1:6. Cap. 69. S. 8. 


8. Upon a Queſtion about ſealing a Deed at D. and whether J. S. was 
1 eſs to it, G. ſwore that J. S. at the Time was 199 Miles diſtant from 
V. at N. and fo could not witneſs it. Juſtice Eyre held, that it a 

Mmmm Nlan 


Perjury. 


—— 


58 


* 14 ja zo? 5 — 4 p- " — N ; . „„ 
dan ſwears falicly in a Matter which 1s Yet material 5 57 
* 3 Inſt. 164. ' g f q to the Ius, US not 


4 Bulft. 150. Perjury ; and to prove the Matter, he cited the Caſes in the * Marg; 
Hob. 53. 11 and moreover that the Starure 5 Eig. cg Perjury purſues the Cy. 11 

1 a 1 5 5 4 x WH Hite 7 
Rep 113. 1 Law, and adds nothing new but the Penalty; and that in this Caſe the 


1 15 Matter in which the Perjury was alhgned, was immaterial to the Iii 
alm. 13 ; 2 CLE . : & JE 
> Roll Kev. and therefore no Perjury puniſhable by + Indietment. Sed per 14,1; 


41. 369. FO J. *ris Perjury to ſwear falſely in any Circumfance which conduces 7. 
Yelv. 111. the Iſſue, or to the Diſcovery of the Truth; but where *tis only in ſome ,. 
Sty. 136.— pertinent or minute Circumſtance, (as where the Witneſs dined ſuch a Un 
i Het 97. v Which is uſual amongſt the Vulgar in giving Evidence, tis not Peri 
Cro. 352.— is uſual amongit the Vulgar in giving Evidence, 'tis not Perjyr, 
Parkes Ch: becauſe it doth not conduce to the Iſiue, or to the Truth ot the Matter: 
Jia his be tried. Carth. 422. in Cale of the King v. Greep. 
p1n10N Was, 
that Perjury may be committed in a circumſtantial Matter, tho' he faid he dil not remember that 
Fact it was ever carried ſo far; That he had heard of a Caſe in King William's Time, [which fee, » 
be rhis Caſe of the King v. Greep.)] and that upon this Oath the Defendant was convicted of Perjury "Ita 
obſerved, that tho the Matter of this Oath was but a Circumſtance conſider'd in Relation Ray oe, Pairs 
in Queſtion upon the Trial in which the Oath was given, yet it «vas A his Oath, His I tire H 
But he ſaid that if Perjurvy wight be cenmitted in a Matter of Circumſtance, it muſt be a maten 
cum ſtance, and of that Weight, that aον ,,, he could not hope to find Credit with the Jury. 10 Mad 
195 Mich. 12 Ann. B. R. in the Cale of the Queen v. Muſcot. 5 


; 
J 


Bol . 9. But if the Credit of a Witneſs is in. Dlieſtion, and another Perſon :; 
neſs coming ſuppert it ſwears falſely, this is Perjury. Carth. 422, in Caſe of King y. 
to Town Greep, 
lay at one 

Inn, when he Jay at another Inn is not Perjury, becauſe 'tis immaterial. Per Holt, Comb. 461. 8. 
—2 Salk 514. 5. C. 2 Nod. 142 8. C. | 


(F) Puniſhable. In Reſpect of its being a Male, « 


Tindve FECNCY. 


I. WAS indicted, and the Perjury prov'd was, That L. ſwore at 
e Trial by Niſi Prius, that J. S. was in London to be arreſted, (which 
was material, as the Iiſue was concerning the Taking ot J. S. by the 
Sheriff) where J. . was net in London. And upon the Evidence ot the 
Perjury it was prov'd that J. S. was in Southwark out of the Liberties at 
the ſame Time, (which according to the general Acceptation is London, 
but not where the SheritFot London has any Thing to do;) and the jury 
found him Guilty. The Court fin'd him only 20 1. becauſe it ſeemed t 
be ſworn by Inadvertency. Sid. 405. Hill. 20 & 21 Car 2. B. K. Tt 
King v. Lewen. ; 
2. Information of Perjury ; the Caſe appeared to be, That the Deten- 
dant S. went with the Fuſtices, Conſtables and others, zo diſturb a Conven- 
ticle in a Town in Leiceſterihire, and that he as&'d 4 bellow there % 
Name, and he ſaid James, (who was a known Conventicler) wheres 1! 
Truth the Man named was not there, and the Fellow that anſwered knew 
it, but the Defendant did not; but however, believing it, he ſwears velore 
the Juſtice that James was at the Conventicle ; and rhereupon a Cons 1et10! 
was had. And now upon Motion, it being a plain Miſtake, the Verdict 
was ſet aſide, the Oarh not being wiltul and corrupt Perjury. 2 Show, 
165. Mich. 33 Car. 2. B. R. The King v. Smith. 
3. Ho a Perſon ſwore, that he [aw aud read ſuch a Deed, and i prov 
upon the Trial 2 be only the Counterpart which he law ; yet it was Held no 
Perjury, becauſe only a Miſtake. Cited by Parker Ch. |. and ſaid he re- 
membred this Caſe rul'd by his Predeceſſor. 10 Mod. 195. Mich. 12 
Ann. B. R. in Caſe of Ihe Queen v. Muſcot. 


(E) Puni ſhable. 
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Perjury. 
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(G) Puniſhable. Py c. 


I. Perjury was voluntarily committed iz B. R. by 7. F. on Proof For Perury 
of a Suggeſtion for a Prohibition granted there arainſt an Hecleſtiaſti- pen oa R 
0 MI. - any remyvora 
cal fudge according to the 2 & 3 E. 6. cap. 13. by which the Party was Aer mo te. 
ſtaid ot a Conſultation. Ir was a very great Queſtion, whether it was clefiattical 
unithable in the Star-Chamber or not? and rhereupon all the Juſtices Court hat! 
allembled at Ser jeant's-Inn, and they thought that it was not. D. 242. 7% er f. 
3 1 1 0 8 VC Ot, anal 
b. 243. pl. 53. Mich. 7 & 8 Eliz. Onſlow's Cafe. bs. thus ae 
NS: cerning a 
Spiritual Matter, the Party griev'd may ſue for the ſame in the Star-Chamber, and cites the Statutes of 
3 H. 7. cap. 1. & 11 UI. 7. Cap. 25. 32 H. 8 cap. 9. and then cites this Cate in D. 242, 243. and ſays, 
when you have read this Caſe, you will confeſs how neceſſiry the reading of ancient Authors and Re- 
cords is; and the continual Experience in the Star-Chamber is agaiait the Opinion conceived rhere. 
2 Inſt. 164. 
J 


2. A. brought a Bill in Chancery againſt N. R. and N. F. ——IV. R. Ard becauſe 
ut in his Anſwer, and allo made Affidavit that N. S. was fo fick that he hy oy mel 
0 gt . - »: cri 2 
could not travel without Danger of Death. At the hearing the Cauſe IV. S. ,.. punib- 4 
came into Court, and affirn'd he was not Sick, but that N. R. had perſuaded able in Chan- 
him to go to Bed and feiga himſelf Sick, that on . R's coming to London he den, Lord 
mig ht affirm he left M. H. Sick a-bed. Ld. Egerton ordered them both to l 
. ; . 7 . 7 ” Lerto 
be examined upon Interrogatories; and though W. R. denied, and W. S. hend abre— 
affirm'd it, yer the Practice appearing by other Witneſles, which was cedent 17 
rot only a Contempt to the Court, but likewiſe a double Peijury in W. Feb. 37 H.8. 
R. the Court adjudg'd him to pay 20 l. Vine, to be impriſon'd, and pay 3338 
2 Fo I ”sS LSE » 4 q 4 * 7 » - N | 
19 |. Cots. Mo. 656. pl. 900. 11 November. 44 Eliz. Pullen v. Bullen and v.Gulliam, 
Clerke. | wherea H- 
; i : neſs who had 
committed Perjury in Chancery, was adjudged Mere ts the Pillory and to pay Coſts. Mo. 65-. in 8. C. 
And the like 30 Eliz. in Cafe of Pomeroy v. Ford, one Jovce a Witneſs in the Caute was ad- 
judged to the Pillory for Perjury. And his Lordſhip taid, That every Gorrt may puniſh Perjury * appear- 
ing before themſelves. Ibid. 

A Furor upon a Votre Dire offirm'd that he ad rt 40 s Treebold ; and others of his Neighbours aſfirm'd 
upon their Oath, that they knew his Land, and that it was of the annual Value of 41. Wherenpon 
the ſuſtices had committed the Juror to the Flect. Ibid. cited by Ld. Egerton, as 10 Eliz. C. B. Sir 
Geo. Calveley v. Riſhley. 

Vaughan Ch. J. ſaid, That perhaps a Witne may be punited for Perjury in facie Curie, but 
that he would not maintain it to be Law. Waugh. 152, ig Buſhel's Cafe Any Court may puniſh 
ſuch a Criminal for Perjury committed in facic Curiz, which was the better Opinion in BButhcl's 
Cale, tho* the Chief Jutitice Vaughan doubted of it 8 Mod. 179, 1895. Trin. 9 Geo. 1. 1524. The 
King v. Thorogood. The Statute of 5 Eliz, of Per ury directeth how Perjury ſhall be puniſh- 
ed ſaving the Authority of the Star Chamber, yet for Perry committed in Chancery either in an Af. 
hdavit or an Aniwer &c. If ſuch Perjury appear to the Chancellor, the Party may be puniſhed ace 
cording to his Direction. 1 Chan. Rep. 14 Mich. 13 Jac. in the Earl of Oxford's Caſe. 
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3. Exception was to an In!ictment of Perjury, that Zuftices of the No Indift- 
Peace have no Power by their Commitlion to take Inaictments of Perjury ; 1 
b 4 n 2 ; 6 a « JUNICOS 

But the Court doubted, and teemed afterwards ot Opinion, that they e e 


might. 11 Mod. 67. Mich. 4 Ann. E. R. in Cafe oi the Queen v. Perjury at 
Gunn, the Commun 
Law; For 
their Power is created by Act of Parliament within Time of Memory, and they have thereby no other 
Authority than M hat is thereby given them; and the general Words of their Commiſſion De omnibus 
als Tranſgreſſionibus & Malefactis cuibulcuncuc, muft be undertood of ſuch Crimes as they have Pow- 
er over, by the feveral Statutes which created or enlarged their Power. Put Perjury upon tle 5 His, is 
Ntable before the Juſtices of Seſſions; becauſe it is ſo appointed by the particular Proviſion of that 
Nature per Curiam. 1 Salk 4c. pl. 2 Mich 9 Annie B. R. in Cale of the Queen v. Yarrirgton. 
- Serfeant Haw kins lays, it has been of late ſettled, that Juſtices of Peace have vo Juriſdici on cover Per- 
* Ang Gommen Law, ard fo as to Forgery; the principal Reaſon of which Reſolution he ſays hie ap- 
pretends was, that inafmuch as the chief End of the Inſtitution of the Office of theſe juſtices was 
tor the Preſervation of the Peace againft Perſonal Wrongs ard Oben Violence,and the Word Treſpaſs 
Ans more proper and natural Secu is taken for ſvch Kid of Injuries, it mall be underſtood in that 
Me only, in the ſaid Statute (of 34 E. 5. cap. 1. j ard Commiſſion, or at the moſt to extend to ich &> 
ther 
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ther Cflerces only as have a direct ard immediate Tercercy to cauſe ſuch Preaches of the Peace 48 
| itels &c which on this Acccunt have been adjudged indic able before Juſtice of the Peace. 2 Hay k 
EL I £0; cap. . S. 38. 
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One made an Affidavit in C. B. and being aſterwards examined, con- 
ſeſled it to be falſe, whereupon the C. B. recorded his Confeſſion, and or. 
dered him to be put in the Pillory, Is was objected, that C. B. had no 
Juriſqiction in Criminal Caſes, and that therefore if it had appeared on 
Record that the Detendant was perjur'd, that Court could not have pun- 
iſhed him; But it was anſwered, that the Puniſhment by Pillory is by 
the Statute of 5 Eliz. and C. B. having given a Sentence according] 
thews that they proceeded on that Statute, which g/ves Power to any Court 
where the Perjury is committed to puniſh the Offender ; ſo that it is plain 
that that Court has a Juriſdiction, eſpecially ſince it is provided by that 
very Statute, that it hal not extend to any Eccleſiaſtical Court, which be. 
ing a Negative Pregnant, is a full Proof that all other the King's Courts 
may puniſh ſuch Ottenders, and even thoſe who ſliall be convicted by their 
own Conteſſon ; For the Statute gives Power to hear and determine by Ingui- 
tion, Information, Bill, Preſentment, or otherwiſe, and to give Cache 
and award Execution &. Now by the Word (Otherwiſe) the Conteſſion 
ot the Party may be intended; Beſides, if C. B. cannot puniſh the De- 
tendant by the Statute of 5 Eliz. he might be puniſh'd at Common Law; 
For Perjury is an Offence at Common Law. On the laſt Day of the 
Term the Detendant was pillory'd. 8 Mod. 179, 180. Trin. 9 Geo, 1. 
1724. the King v. Thorogood. 


See 5 lis. 


SF oY (H) Diſability and Reſtitution. 


2 Hawk. PL 1 IT isa principal Cauſe of Challenge to a Furor, that he has been con- 
C. 417. cap. victed ot Perjury as a Witneſs. Trials per Pais. 141. cap. 9. 


33. S. 2 6 - 
& p. = is ſuch Exception ſolv'd by a Pardon, But it ſeems that the Record of the Conviction muſt be 


produced if it be a Record of another Court; or the Term &c. be ſhewn, if it be a Record of the 
fame Court * Ibid. 395. Cap. 37. S. 52. the Serjeant ſays, He dces not find it clearly ſettled, 
whether the Pardon of a Conviction of Perjury makes the Party a good Hitneſs. 


Plaintiff re- 2. Read was convitt of Perjury by Dawſon ; Atrerwards R. convicted 
covers a- D. in the Point of the firſt Perjury. It was mov'd for R. 1ſt. That he hav- 


ere ing abſented himſelf and Fudgment nct being given, an Entry might be mad: 


upon the ſole pon the Record, that he be acquitted ot the firſt Perjury ; But the Court 
Evidence of held, that they could not do it, but he might bring Error it he will; But 
J. S. and has they reſtor'd him to his Place of one ot the Attornies of the Court. 
Judgment, adly, It was mov'd, that R's Bail be diſcharged nnwithtanding his Re. 


and after- | - . 2 0 ; 
Janus 4 JS. CogntSance forfeited, tor the Reaſons before; But the Court ſaid, they 


was convict could not do it now i another Teri without Danger of crecting a Clock- 


of Perſury Houſe, beſides the Recognizance is eſtreated into the Exchequer. Sid. 217 
on = pl. 23. Trin. 16 Car. 2. B. R. the King v. Read. 


{ame Evi- 


dence, not- _ 
8 banding the Court would not ſet aſide the Judgment. But if it had been after Verdict that ar In- 


dictment of Perjury was 1 ee againſt J. S. the Court would have ſtopped entring the Judgment 
till the Perjury tried. Trials per Pals. 226, 227. Cap. 11. 


3. If a Man is convict on the Statute, Diſability is part of the Judgment, 
bur at Common Law it is only the Conſequence. 2 Salk. 514. Mich. 9 W. z. 

B. R. the King v. Greep. 
- Hawk, Pl. 4. A Motion was made to ſet aſide a Judgment for Irregularity on the De- 
C. 433. cap. fendant's Affidavit; And it was oHñiected to the Reading it, becauſe be u 
46. S 23. ccudidt of Perjary; Et per Holt Ch. J. Mutt he therefore ſuffer all [njnries 


— bat) and have no way to help himſelf? Powel J. you ought to have the Recoil 
Cen * 2 


i. Mmm. it. il i. 
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of Conviction in your Hand when you make this Objection; But per 
Holt Ch. J. if he had it would be nothing to the Purpoſe. 2 Salk. 461. 
Mich. 4 Ann. B. R. Anon. 


That a Con 
viction of 
Perjury does 
not diſable 

a Min from 


making an Affidavit in Relation to the Irregularity of a Judgmear. 


(I) Actions and Plead INFS. 
. A N Adion upon the Statute of 5 Eliz. of Perjury was brought by 


S. P. Hawk. 


three, and they declared, That the Detendant being examined up- Pl. C. 181. 
on his Oath before Commiſſioners, if a Surrender was made at ſuch a Court C9. 99. 8 28 


of ſuch a Manor of a Copyhold, to the Uſe of A. and B. TWo of the Deten- 
dants ſwore, that no ſuch Surrender was made &c. R ga was taken to 
the Declaration, becauſe the Certainty of the Copyhold did not appear upon 
the Declaration; For the Statute is, That in that Cafe the Party griev'd 
ſhall have Remedy; ſo as it ought to appear in what Thing he is griev'd ; 
uod ſuit conceſſum per totam Curiam. 3 Le. 68. Mich. 20 Eliz. Anon. 

2. Another Exception was taken, becauſe the Action in ſuch Caſe is given 
to the Party grieved ; And it appears upon the Declaration, That the Sur- 
render, in the Negative depoling whereot the Perjury is aſſigned, was 
made to the Uſe of two of the Plaintiffs only, aud then the third Perſon 1 
wt 4 Party grieved, tor he claims nothing by the Surrender; and there- 
fore, and becauſe the rwo Parties grieved have joined with the third Per- 
ſon not grieved, it was the Opinion of Wray and Southeote Juſtices, that 
the Writ ſhould abate. Ibid. 

3. An Information upon the Statute 5 Eliz. was, that the Defendant 
Ummiſit voluntarium Perjurium contra forman Statuti, but did not ſay, Cor- 
rupte & voluntarie commiſit Perjurium; It is not good. Per Shute |. Sav. 
43. Mich. 24 & 25 Eliz. in the Exchequer, in the Caſe of Bradihaw v. 
Lowe & al. 


defeſuit : But becauſe it was not alleged at the firſt when the Fact was alleged, the Declar 


S. P. Tho' 
in the Con- 
cluſion of the 
Declaration, 
it wa, EP [ic 
falſo, corrupte 
© woluntarie 
ation was ad- 


judged inſufficient, and that the Plaintiff Nihil Cap. per Billam. Cro. E. 2o1. pl. 30 Mich. 32 & 33 


Eli. B. R. Somerland's Caſe. S. P. 1 Hawk. PI. C. 178. cap. 69. S. 17. 


The Word Jolun- 


tarie ought to be in the Premiſſes, and Corruptive does not include it, and ſo was the Opinion of the whole 
Court ; amd awarded that Nil Capiat per Breve. Het. 12. Paſch 3 Car. C B. Kitton v. Walters. 
The Indictment wanted the Concluſion, viz. Et ſic falſo & voluntarie Perjurium caumiſit &c. and 


Defendant was diſcharg'd. Cro. E. 137. Trin. 31 Eliz. 9. Thomas's Caſe. 


4 A Man was indicted upon the Statute of 5 Eliz. of Perjury, in 2 
Court Leet, and the Indiciment was, That he at the Court Leer of tlie 
Earl of Bath Super Sacramentum ſunum coram Seneſcallo &c. And Exception 
was taken, becauſe it ſaid, at the Leet of the Karl of Bath, whereas every 
Leet is the King's Court, although another has the Profit and Commodity 
of it; And it was ſaid, That the Steward of a Leer was an Officer of Re- 
cord; And alſo his Oath was, it he had made any Reſcous or not, with 
which he was charged; Drew, it is not within the Statute ot 5 Eliz. tor 
then it oug bt to be before a Fury in giving Evidence, or upon ſome Articles; 
But the Court was clear ot Opinion againſt him. Godb. 71. Mich. 28 & 
29 Eliz. B. R. Anon. | 

. In an Action the Plaintiff declared of a Perjury in an Add ion of Debt 
brought Hill. 21 Eliz. whereas the Action in which the Perjury was, was 
Hill. 28 Eliz. and ſo the Recital did miſs the Record. It was objected, 
chat by this Means the Party might be doubly charged, to which it was 
anſwered of the other Side, That he cannot be doubly charged, becauſe 
it is betwixt the ſame Parties and in the ſame Cauſe, and only a Circum- 
ſtance is miſtaken ; Per Clench J. it is needleſs ro thew in what Action 
the firſt Perjury was committed; For if he favs in Treſpaſs, whereas in 

N nnn 4raca 


4, Le. 105 
Mich. 29 

Eliz. B. R. 
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322 Per jury. 
truth it was in Debt, all is naught ; But per Gawdy J. if no Action be 
alleged he cannot ſue upon the Statute of 5 Eliz. But the Caſe was upon 2 
ſpecial Verdict, which found that the Action was brought at another time than 
either of the Parties had alleged, and no Mention was of it before the Perdict 
ound it; and theretore Coke laid it was void For he faid, That by 22 
Af. 17. the Jury cannot find any other thing than the Parties have alleged 
For there the jury found a Dying ſeiſed alter a Recovery, whereas ; 
Dying ſeiſed was alleged, and did not ſay atter a Recovery. Godb. gg 
pl. 98. Mich. 28 & 29 Eliz. B. R. Dennie v. Turner. ; 
4P. 1 Hawk. 6. When ſuch heinous Crime is objetted againſt a Perſon it ought ty J. 
Pl. CS. Fully alleged, or otherwile it is not good; As where the Indictment was 
cap. 69. S. 17. That 72610 per ſe Sacro Evangelio 44005 depoſuit, but it was not diretth a 
leged that he was ſworn; The Indictment was diſcharged. Cro. E. toy, 
pl. 17. Trin. 30 Eliz. B. R. Dinſlow's Caſe. 

7. Indictment was, that the Detendant was examined upon certain Ar. 
ticles in the Star-Chamber, and that falſo & voluntarie depoſuit, bur ſheys 
not in what Matter he ſwore falſly, nor in what Action; And the Oath 
was in the Star-Chamber in rddleſex, and the Indictment in Staffard 
_ he was diſcharg'd. Cro. E. 137. Trin. 31 Eliz. B. R. Stedman' 
Caſe. 

8. Indictment was, That Defendant upon an Tine in ſuch a Matter fal 
depoſit ſuch a Thing, but ſhewed not how the Iſſue was, nor how the De- 
poſition trench'd to the Point of the Iſſue; And he was diſcharged. Cro, E. 
148. Mich. 31 & 32 Eliz. Lane's Caſe. 

9. Indictment recited the Statute, That if any be ſworn Oc. in any Court 
of Record, whereas the Statute mentions them ſpecially &c. The Detendant 
was diſcharged. Cro. E. 137. Trin. 31 Eliz. Thomas's Caſe. 

One was in- to. The Indictment was, That apud Caſtrum Lincoln falſo de po uit, 
dicted by the and did not ſhew in what County the Caitle was. The Defendant was dit- 


** 1 charg'd. Cro. E. 135. Thomas's Caſe. 


of Algate, 
but the Indictment did not ſhew in what County Algate was, and thereupon was outlaw'd. The Our- 


lawry was reverſed, tho' it was objected to be well enough, becauſe Middleſex was in the Margin, and 
ſo the Pariſh ſhould be intended to refer thereto. But becauſe an Indictment ſhall not be taken by In- 
tendment, and becauſe the County in the Margin ſhall be reterr'd to the Place where the Offence <vas con- 
mitted, and not to the Habitation of the Party, therefore it was held to be ill and reverſed. Cro. J. 16, 
Trin. 5 Jac. B. R. Leeche's Caſe. : 

Arreſt of Judgment in an Indictment of _ before the —— of Peace in Nortolk, for that it 
ſer forth, That a Fine was levied in C B. in Weſtminſter in the County of Middleſex; and that the 
Defendant perjured himſelf at Theed in the County aforeſaid, which Mr. Serjeant Weld held, mut 
relate to the laſt County named; and then the Juſtices of Peace for Norfolk — have Juriſdiction; 
and this he ſaid was the expreſs Caſe of the CAuten v. Rhodes,, adjudged about 2 Vears ago in thi 
Court. Sir 22 Mountague Contra, and ſaid, If it had been in Caſe of an Action, it would hare 
been good ; he took a Difference between the County's being in the Margin, and in the Body of the 
Indictment, and where it is only by way of Recital and in the ſubſtantial Part of the Indictmem, 
Weld ſaid; and if it can ever be conſtrued bad, it ſhall never be taken otherwiſe in an IndiAment, 
the Opinion of the Court was, that the Indictment was naught; ſed adjournatur. 11 Mod. 66, 6. 


Mich. 4 Ann. The Queen v. Gun. 


Such Count 11. Exception was taken to an In did ment of Perjury upon the Status 
was held in- 5 Eliz. againſt three, becauſe it was falſo & corruptive depoſuerunt, but na- 


tufficient for ſaying voluntarie, and that though at the End of the Indictment it is Et fe 


1 voluntarium commiſerunt Perjurium, yet this does not help it; And tor this 


in the Act of Cauſe they were diſcharged. Cro. E. 147. Mich. 31 & 32 Eliz. B. R. 


5 Eliz. as Lembro v. Hamper. 
here 1t ap- 8 a a 
* there are two diſtin& Clauſes, one if he be perjured of his own proper Act, the other, if he 


perjured by Subornation &c. and the Plaintiff ought to declare in 8 within which of tr 
the Defendant is perjured. The 2d Cauſe was, where the Act ſays, (wilfully and corruptly comm® 
any wilful Perjury ) and the Words of the Count are, falſo dixit & depoſuir, and ſays not Volw- 
tarie & corrupte , and the ſaid Clauſe (& fic commiſſit voluntarium & corruptum perjurium, ) {alyer: 
not the former inſufficiency, becauſe it is but a Concluſion upon the former Matter. And the lik 
Jane was given in this Court as to this latter Point, Anno 27 Eliz. in the Caſe of one 


of Lincolnſhire. 3 Inft. 167. "7, 


"67 ought to join ; 


— — 
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z Le. 230. S. C. & 2Le. 211. S. C. but in both Places the Word { Deceptive) is inſtead of (Corruptive 
as here; And Contra formam Statuti does not help it. Indictment for Perjury before a Com- 
miſſtoner for taking Athdavits concluded contra formam Statuti, but does not ſay Jeluntarie ard therefore 
il. Show. 190. Hill. 2 W. & M. The King v. Taylor. | 


12. One was indicted upon the Statute of 5 Eliz. of Perjury, for that S. C cited by 


there was a Suit in Chancery betwixt one Marſhall ano Harvey for the Holt Ch. J. 
. a f who ſays, it 
Manor of Staverton in the County ot Devon, and a Common was there- ;, the Cate of 
awarded to examine Witneſſes, that the Defendant ſwore that the Deed King and 
of the Feoff ment of the Manor (Manerium prædictum innuendo) was delivered Bowlrs,and 
as an Eſcrow to be delivered &c. Ubi revera it was delivered abſolutely &c. at he _ 
The firſt Exception was, that this Oath, That the Deed of the Manor was Rolf a 
delivered as an Eſcrow &c. is not material, unleſs it be thewn that it found it to 
concerned the Manor in Queſtion ; For otherwiſe, although ic were talſe, be according 
it is not puniſhable neither by Action nor by Indictment upon the Statute; to the 1 * 
For the Statute is, If a Witneſs depoſe falſly concerning any Cauſe &c. vg Mick. 
for which falſe Oarh he is not puniſhable by the Statute, unleſs it beſhewn 9 W. z. 1 
or averred how this concerns the Cauſe; And of that Opinion was the Caſe of the 
whole Court; And although it is alleged, Manerium predif. innuendo, rs, 4p 
yet it ſhall not help it; For a Man ſhall not be puniſh'd as a Perjurer by 28 Þ Howl. 
an Innuendo, wherefore for this Cauſe only the Indictment was diſcharg- Pl. C. 183. 
ed. Cro. E. 428. Mich. 37 & 38 Eliz. B. R. Anon. cap. 69. S. 22 

13. The Indictment recited the Statute of 5 Eliz. and miſrecited it in 
hoc, that the Statute is, Olo quilibet Attinctus de tali Offenſa ſhall loje 
and forfeit 201. The Recital is, Quod quilibet Attinctus &c. admitteret 
& forisfaceret 20 J. So it is admitteret pro amitteret, which is nor ſenſible, 
nor agreeable with the Stature; And altho' it was ſaid, That theſe 
Words are Quaſi Synonima & de eodem ſenſu, and the one being well 
recited is ſufficient ; yer becauſe they be both in the Statute, and the one 
is miſ-recited, it 1s il, and there is not any ſuch Statute recited ; Where- 
fore tor this Cauſe, Without hearing any of the other Exceptions which 
were offered, becauſe this Fault was maniteſt, the Indictment was dif- 
charged, and rhe Outlawry reverſed. Cro. ]. 133. Mich. 4 Jac. B. R. 

Parker's Caſe. 

14. In Action of Debt upon the Statute, and Verdict given for the For in as 
Plaintiff, it was moved in Arreſt of Judgment, that Plaintiff omitted in — 
the Declaration the Words of the Statute, viz. That if any one, either by the . 
Subornation of Sc. or by their own Act, Conſent, or Agreement, willully aud tween the 
corruptly commit any Manner of Perjury &c. and that the Perjury was a 2 Branches 
lzed to be, That Defendant being brought as a Witneſs did ſwear that the df 78 42 8 
Plaintiff ſuccidit & eſfodit a Pear-Tree, ubi revera there was no Pear-Tree . 
{rowing there the preciſe Day of the Treſpaſs, whereas he ſhould have ſaid, jury What. 

vi revera non ſuccidit ; But Coke Ch. J. held the Declaration good, and focver muſt 
the Verdict well given; And to this the whole Court agreed, and Jud g- m— 3 
A was given for the Plaintiff. 3 Bulſt. 147. Mich. 13 Jac. Cockeril V. „ them o 

rp. and it is no 
Way materia 
under which of them it doth come, it is a reaſonable Expoſition to look on the ſaid Words, - put 00 
tute ex abundanti, ſeeing they expreſs no more than the Law muſt needs have implied without 

m; from whence it follows, That they operate no more than if they had not been expreſſed, and 
conſequently ſhall not oblige the Proſecutor neceſſarily to purſue them, which would put him under 
the Difficulty not only of proving the Perjury, which alone is material, bur alſo of ſhewing it to be 


within one of the Branches of the ſaid Diſtinction, which is nothing to the Purpoſe. Hauk Pl. C. 
179. Cap. 69. S. 18. 


15. It was ſaid at the Bar, and not gainſayed, if a Man perjure bimſclf 
4gainff two, the one by himſelf cannot have an Action upon the Statute, but 
be he is nor the only Party grieved. Her. 73. Hill. 

B. Deakins's Caſe. 

16. An Indiftment on the Statute was, That in a Suit in Chancery be- 
teen A. and B. a Commiſſion iſſued in which the Defendant was examined 
"un Interrogatories, whether he knew the Land in Qlieſtiun &c? to — 

| ore 
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Per jury. 


— — — 


S P. Hav. K. 
N. C. 81. 


cap 69. 8. 22. 


An Inferma- 
tion of Per- 
jury at Gom- 
mon Laco 
does not re- 
quire ſo 
much Cer- 
taiyty as an 
Indictment 
on the Sta- 


tte; For if Sid. 106. pl. 16. Hill. 14 & 15 Car. 2, B. R. the King v. Wallengen. 


Perjury be 


uſſigned in ſwearing to ſeveral Interrogatories in Chancery, without ſhewing in which, this is good at 
Common Law, but not pon the Statute ; per Cur. 5 Nod, 348. Kihg v. Greep. 
Inditment for Perjury at Common Law the ſame Certainty is required as is upon the Statute ; Because 
the Statute does not make any thing Perjury which was not ſo before, per Holt Ch. J. Carth. 422, the 
King v. Greep. 

S. P. 1 Hawk. Pl. C. 181. cap. 69. S. 22. 


ſtinct Sentence berwixt the Recital and the Et qued ; And by Winds” 


before the ſaid Commiſſioners, fallly, voluntarily, and corruptly depoſed upon his 
Oath, that the Soil and Freekeld | then in Dilpute] was A's. and belonging 
to his Manir of D. where revera it was nt A's. nor Parcel of his May 
of D. but Parcel of B's. Manor in D. and jo commited wiiful and corrupt 
Herjury againſt the Statute of 5 El1z. Exception was taken for not fſhewys 
what was the Iſſue in Chancery, nor that this Land was there in Dueſticn, 
nor does it apperr that at tended to the Proof or Diſproof of the Iſſue, ſo i, 
it in ght te a Damage to the Plaintiff ; And ot this Opinion was Richard. 
{on Ch. J. and Croke J. and tho' the Interrogatory mentions it to be the 
Land in Qucition, yet it is not fhewn How it is in Cueſtien; and there can 
te nv Indittment upon this Statute, but where it 1s ſheun, that the Depoſition 
is upon the Matter in Oueſtion, and conducing io the Iſſue, and the Party 
therely prejudiced. Jones ., doubted as to the Exception; Bur Berkley . 
held it well enough ; For it would be too Prolix to thew the Bill, An. 
{wer, and Iſſue; And it being alleged that there was a Suit in Chancery 
between them, and the Interrogatory being whether he knew the Land 
in Queſtion ? which ſhews that the Land was in Queſtion, and a conye. 
nient Certainty is mention'd, it ſuffices ; otherwiſe he agreed it was not 
good; So it was adviſed, (there being two Indictments,) that he ſhould 
plead to the one, and thereby try the Truth, and the Exception ſhould 
be ſav'd. Cro. C. 352, 353. Hill. 9 Car. B. R. Sharp's Caſe. 

17. Information ot Perjury at Common Law was exhibited, and the 
Defendant was found Gnilty ; It was moved in Arreſt ot Judgment, that 
the Perjury was ſuppoſed to be committed in anſwering to ſeveral Interroga- 
tories adminiſt red to him in Chancery, which is very uncertain, becaule it 
is not ſhewn in what Interrogatory the Defendant was perjured; But the 
Court were clear ot Opinion, that the Information was good notwirh- 
ſtanding this; for every Perjury is puniſhable by the Common Law, tho 
they agreed that the * Statute 5 Eliz. cap. 9. requires greater Certainty. 


Sid. 1057,——In an 


18, Exceptions were taken to an Indictment of Perjury taken at a Se- 
ſions of the Peace, becauſe it was ſaid to be taten in Plena Sefffone Pais, 
and it does not appear to be the Quarter Seſſions, as by the Statute it ought, 
Roll ſaid, it is not enough to ſay that it was taken in Plena Seſſione, bu: 
it muſt appear in what Seſſions it was; And it was afterwards quaſhed, 
becauſe it did not ſhet that any of the Juſtices before whom it was taken wer. 
of the _ Sty. 123, 124. Trin. 24 Car. B. R. Burton's Caſe. 

19. In an Information of Perjury, and Verdict for the King; the Per 
jury was committed in giving Evidence upon a Trial in this Court h 
tween Dun and Dawlon. It was moved in Arreſt of Judgment, be- 
cauſe the Information was, Memorand quod Thomas Fanſhaw Miles dat (+ 
riæ hic Intelligi & Informari quod Termino St. Hillarii 1659, in Rotulis c. 
tiuetur fic (viz.) that Dun brought his Action, and recites the whole Ke 
cord ot it, and the Trial, and that the ſaid Read falſum præſtitit Scrum. 
tum at this Trial; And he moved, that it is not poſitive that the Dei 
dant took a falſe Oath ; But that continetur /ic, that he took a falſe Out. 
where he ought to have faid after the Recital fo, Et ulterius dat' Cur i! 
28 that the Defendant took a falſe Oath ar that Trial; And at 
Conſideration the Court gave Judgment againſt the Petendant, becad 
the late Precedents are ſo ; And now after Verdict it ſhall be taken 2 & 


the Record recited being in this Court, the Judges ſhall take Notice h“ 
tar the Record recited extends, and what that is that is poſitively ſe 
f ben!“ 


Perjury. 3 2 \ 


* | . . P 
hearſed ; And udgment was given accordingly. Raym. 34, 35. Mich. 
13 Car. 2. B. R. the King v. Read. 5 | 

20. Information of Perury ſet forth, that Sir John Leebrought Treſpaſs Sid. 148. 
in C. B for cutting of Trees, againſt Garward, and that the Defendant 9-0 te 
there pleaded Not Guilty : and upon the Trial there the Defendant /wore jection has 
Lat the ſaid William Garward ultimo Juni 12 Car. 2. did ct 60 Trees of it appeared 
le Value of 80 J. where in truth he did not cut 60 Trees of the Value by re Re- 
180 1. and Verdict againſt the Detendant ; And it was moved in Arrett 99 
of Judgment, iſt. In recital of the Attion brought in C. B. and the Iſiue are feveral 
ined, it is ſaid that it was awarded, Odd venire faceret hic duodecim, Errors in it, 
which is in B. R. and ſo the Trial was coram non Judice, and thenno Per- the Court 
jury can be committed and cited Yelv. 111. Pain's Cale. 3 Init. 166. 2dly, __ * as 
It is ſaid, that in that Action Furata ponitur in reſpefF um COr a1 Domino bob og toy 
Rege, ſo an Action is begun in C. B. and tried in B. R. and it is not alter For had it 
a Verdict; For there is no Mention of a Verditt to be in that Action of been other- 
Treſpaſs, and ſo not helped by any Statute; and tor this Cauſe it was ſtaid Ale. 
till &c. But afterward the Exceptions were over-ruled, and Judgment a- re ee 2 
gainſt Defendant to ſtand on the Pillory, and be fined 20 1. Ray m. 74. Variance be- 
Paſch. 15 Car. 2. B. R. the King v. Wright. tween the 


R ecord and 
the Indictment, which would be ill; becauſe thoſe Errors are not Errors of the Judgment bur of the 


rt Record. 


21. On a Motion to amend an Information of Perjury it was ruled, that An Indit- 
they give Notice to the Detendant of the Things to be amended, and he ent 17 585 
to thew Cauſe why they ſhould not be amended ; For the Court ſaid it B. R | 1 
may be amended. Lev. 189. Trin. 18 Car. 2. B. R. the King v. Golle. Term out 


of Middle- 
ſex arainſt Edwards of Perjury, and he was named Edward all along in the Indictment unto the Con- 


cluſion, and then it was, & fic prædictus Johannes commiſit Perjurium. The Court was moved, that 
this might be amended, and it was faid, Indictments removed out of London have been amended by 
the Original, for they do not certify that but only a Tranſcript; and a Jury have been fummoned to 
amend an Indictment found in this Court; and in this Cafe, if by Examination of the Clerk of the 


Peace it appeared, that the Indictment certified varied from rhe Original it might be amended ; ſed 


Curia adviſare vult. Vent. 13. Paſch. 21 Car. 2. B. R. The Kiog v. Bromley. 


22. Information for Perjury ; upon Not Guilty pleaded upon the Trial, S.P. 1 Hawk 
the Record of the Trial, wherein the Deſendant is alleged ro be perjurcd, I.. 3 
was produced, and it varied from what it was laid in the Information, and MOI BY 
at the Aſſizes it was allowed to be found ſpecially ; And upon opening the 
Verdict for the Defendant, it was reſolved by 'Twilden J. and rhe whole 
Court (abſente Keling Ch. J) that the Jury cannot have Cunuſance of any 
Variance between the Record and the Information; but the Judge ar the T'r1- 
al ought to have determined it; and ſo a Venire Facias de novo ought 
to iſſue. Raym. 202. Mich. 22 Car. 2. B. R. the King v. Sykes. 

23. An Indictment ſer forth, that a Convenricle was held at D. and 
that they movebant, perſuadebant & ſubornaverunt a certain Perſon to ſwear 
that ſeveral Men were then preſent, who really were at that time at another 
Place ; They were found Guilty, and a Writ of Error was brought to re- 
verle the judgment; The Error aſſigned was, that the Indictment does 
not ſet forth that any Oath was made, ſo it could not be Subornation 
There is a Difference between the perſuading of a Man to ſwear tallly 
and Subornation it ſelf; tor an Indictment tor Subornation always con— 
cludes contra formam Statuti; Curia, It is not enough to ſay a Man 
ſuborned another to commit a Per jury, but he muff ſbew what Perjury it 
is, Which cannot be without an Oath ; For an Indictment cannot be tramed 
tor ſuch an Offence unleſs it appears that the Thing was talſe which he 
Was perſuaded to ſwear ; The Queſtion therefore is, It the Perſon had 
lyworn what the Defendants had perſuaded him to do, Whether that had 
been Perjury? But the Indictment was quaſhed, becauſe the Words (Per 
vacramentum duodecim proborum & legalium heminum) were left cut. I hey 
O000 held 


a_— 
— 


Perjury. 


See Trial 
(B. f.6.) Per- 


jury. 


Afterwards, 
Paſch. 21 
Car 2. Upon 
a Trial at 
Bar by a 
Jury of Lin- 
colnſhire a 
Verdict was 
found for the 
Plaintiff, viz. 
that it _ 

a ſu itious 
Child. Ibid. 


held, that it the Return had been Right upon the File, the Record ſhqy; 
be amended by it. 3 Mod. 122. Hill. 2 & 3 Jac. 2. B. R. the King; 
Hinton and Brown. ; ; | 

24. Indictment recited the Record of a Trial, in which the Perjury as, 
ppoſed to be committed, being a feigned Iſſue out of Chancery, ſetting forth 
a Diſcourſe between Ld. W. and tour others, concerning the Boundaries 
of Lands, and that Ld. W. affirmed A. to be a Boundary, and that three d 
the four affirmed that it was not; whereupon a Wager was laid, and mu. 
tual Promiſes made between the Ld. W. and the other tour &c. And non 
at the Trial of the Indictment, this Fariance was affigned between the Re. 
cord recited, and the Indictment it felt ; the Athrmartion laid in the Renn 
being, that A. was not the Boundary, was made by four, whereas the [y. 
diftment laid it to be made by three, omitting the fourth; another Variance 
was, that one of the Denominations of the Lands in the Record were Bar- 
nap, and in the Indiffment Barnep ; and another Word in the Record, wi 
ortentati, but in the Indictment it was orientali ; but a grotler Fault vas 
that the Record of the Trial, in which the Perjury was alleged, was ut 
entered up, and ſo it did not appear that ever there was any Trial ; and Hol: 
Ch. J. denied the Minutes of it for Evidence ; but he taid, That by tes. 
ſon of the other Exceptions, the Indictment being inſufficient, they might 
indict him de Novo; For an Acquittal upon a bad Indictment, would be 
no Plea to a good one; whereas had the Indictment been good, an Ac- 
quittal upon the laſt Fault had been peremptory. 6 Mod. 167. Paſch, ,, 
Anne B. R. The Queen v. Carter. 


(T) Proof. 


I, HEN any one takes an Oath in a Curt, the Court always 
preſumes it to be true until his Oath be diſproved, and he be 


convicted of Perjury by Indictment, or Cenſure in the Star Chamber. or 
otherwiſe, and not in an Aci ion ſur Caſe, Cro. J. 601. Mich. 18 Jac. BR 
Ayre, als. Eyre v. Sedgewick. 

2. In an Information of Perjury, the Party, to whoſe Damage the Inf. 
mation has concluded, fhall not be a Witneſs ; Becauſe it the Defendant be 
convicted, this intitles the Party to an Action upon the Statute. Sid, 
237. pl. 5. Hill. 16 and 17 Car. 2. B. R. in Caſe of the King v. Poyey 
Lambert & al. ; 

3. An Information was againſt B. and others for Perjury, and againſt 
T. and G. for Subornation. The Caſe was thus, D. being Tenant fit 
Life, of Lands in Lincolnſhire of Good value, Remainder to his firſt Son 
in Tail, and ſo to his firſt Daughter &c. married MN. They came to London 
and lodged in Chancery Lane, where D. ſoon atterwards died. About the 
Time of D's Death M. pretended fhe was lately delivered of a Daughter. Upon 
a Trial at Bar in Ejectment, between this Infant and the Remainder-Man, 
the Birth was proved by Circumſtances uſual in ſuch Caſes, and allo ly 
Marks; and the Child being in Court was ftript and fhews. But B. the 
Midwife gave Evidence, that it was not the Child of M. but cf a pur 
Woman in St. Giles's, which B. and others bourht of the Woman for 2 8. 6d. 
and, by Appointment, was brought privately to M. and fhe was to make att 
Out-cry ; and that it was put into her Boſom, and taken from thence by 
its Thighs when Women came to the ſuppoſed Labour; and that there 
was a Bladder of Blood and Lambs Purtenances provided, and jhewed 
for the After-birth to thoſe who came to the Labour, and afterwards 
burnt ; And tor giving this Evidence B. was indicted of Perjury, aud the 
Circumſtances to prove her guilty were the cutting the Navel-Strings, 
the Colour of the Infant's Skin, &c. and that the had received 50 1. C! 
T. and ſeveral Treats at Taverns, by Direction of G. who was the next 


If 


Py SP wo 


Perjury. 
in Remainder with others, and ſo they were guilty of Subornation; 
and ſeveral Circumſtances were proved to this Purpoſe; But on the other 
Side, the poor Woman and others ſaid, that B. had her Child at this Time, 
aul that no Account was given of it afterwards, unlets this was the Child, 
and there was great Proof, that after the Child was chriſtened at St. 


Giles's the Mother gave it to B. and preſumptive Proof that the ſame 


Child was chriſtened again at St, Dunſtan's ; and it appeared that Money had 
been given. to the Witneſſes on both Sides. Upon the Whole, the Jury ac- 
quitted the Detendants of the Perjury and Subornation. 


Sid. 377. Mich, 
20 Car 2. B. R. The King v. Buckworth &: al. 


4. An Anſwer in Chancery was ſworn before J. S. one of the Maſters, 
and upon being excepted to for Inſufficiency, another Anſwer was ſwore be- 
tore another Matter, which ſecond Anſwer explained the Generality of the 
fiſt. As where the /r/f was thus, viz. She received no Money &c. the 
ſecond was thus, viz. She received no Money before ſuch a Day &c. It was 
ruled by the Court at a Trial at Bar upon an Information, 1. That nothing 
hall be aſſigned for Perjury which is explained by the ſecond Anſwer, 
becauſe it clears up what was a Perjury before, ſo as now to be no Perjury. 
2. That where one 1s ſworn to anſwer directly and to his Knowledge, 
1 Perjury can be aſſigned in any Thing there which is not of his Know- 
ledge, As of his Belief &c. 3. That tho Recital of a Deed in other Caſes 
is Evidence, yet it zs not Evidence to prove Perjury, nor ſhall it be re- 
ceived by the Court, nor a Letter of the Party inditted, tho" ſworn by one 


that he believes it to be his Hand. And fo the Defendant was wound, 
Sid. 418. Trin. 21 Car. 2. B. R. The King v. Carr. 


An Information tor Perjury was allign'd in certain Depoſitions in Information 
Chancery before Commiſſioners in the Country, an examin'd Copy whereof for 23 
was produced and ſwore a true Copy; it was urged that it ought to be A 
prov'd that the Party ſwore ſuch Things, becauſe this was but a Copy of fore Cm 


what was returned into Chancery by the Commithoners, who are neither ſfoners in the 


Officers nor on Oath, and not like an Anſwer ſworn before a Matter in _— 85 1 
Chancery who is a ſworn Officer. The Court was divided, and ſo the u hy 5 
Copies were not admitted as Evidence, the Commiſſioners who took the there. 
Depoſitions being all Iiving, and might have been Subpzna'd. W hereupon The Proof of 
the Detendant was found Not Guilty, without entring on the Merits, 8 ny 

* . . ending was 
2 Show. 486, 487). Mich. 2 Jac. 2. B. R. The King v. Baſpoole. a Capias and 

Warrant 

thereon, and Affidavit fil'd and allowed. There needs no Proof that the Party, before whom the Af. 
hcavit was ſworn, was a Commiſſioner, unleſs diſprov'd on the other Side; And per Cur. the Affidavit 
being of the Defendant in the Cauſe, and v/ed by Defendant on Action in Court it is enough, otherwiſe 
* rot ſo; But a Copy of an Affidavit only produced againit a Man, without Proof that he made it, 
ved it, or was concerned in the Cauſe, would be inſufficient. Show. 397 Trin. 4 W. & M. The 
King v. James. 


5. P. and ſeems to be S. C. 3 Mod 116. Mich. 2 Jac. 2. B. R. Anon. And Serj. Pemberton for the 
Defendant, admitted that an Information will lie in this Caſe againſt him, but the Commiſſioners mult 
de here, or ſome other Perſon, to prove that he was the Perſon who made Oath before them. The 
Commiſſioners ſign the De 


7 poſitions, and they ought to produce them ſo ſigned to the Court and prove 
For Depoſitions are often ſuppreſſed by Order of the Court. If a true Copy of an Atfdavit made 
tefore the Ch. J. of this Court be produced ata Trial, it is not ſufficient to convict a Man of Perjury. 
This is not like the Caſe of Perjury aſſigned in an Anſwer in Chancery taken in the Country, for that 
baer the Party's Hand; but here is nothing under the Detendant's Hand, and rherefore the Com- 
kopers ought to be in the Court to prove him to be the Man. The Court were cqually divided? 
3 and Wythers J. were of Opinion that it was not Evidence to convict the Defendant of 


* it might have been otherwiſe upon the Return of a Maſter of Chancery; for he is upon his 
8 oh v7 is therefore preſumed to make a good Return; 
en the 


f but Commiſſioners are not upon Oath, they 
„ epoſitions according to the beſt of 
' 07> 


their Skill, and a Man may call himſelf by another Name 
ark them without any Offence. The Commiſſioners cannot be miſtaken in the Oath, tho' they may 
don the Perſon ; For this Court may be ſo miſtaken in thoſe who make Affidavits here, but not 
ny Oath, if the Commiſſioners, or the Clerk to the Commiſſion had been here, they would have 
en good Evidence. 


| 4 Preſumption is ever to be made in Favour of Innocence; and the 


al ' 2 . . . . 
. W the Party will have a Regard paid to it till difprov'd ; There— 
Fe convict a Man of Perjury, a probable, or credible Evidence is not 


enough; 
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328 Per Nomen. 


enough; But it muſt be a ſtrong and clear Evidence, and more numero, 
than the Evidence given for the Deſendant; tor elſe it is only Oath againſt 
Oath A Miftake is not enough to convict a Man of Perjury ; the O25 
muſt be not only talſe, but wilful and malicious. 10 Mod. 194, 195. Mick 
12 Ann. B. R. in Cale of the Queen v. Muſcot. a 

7. J. S. made an Afidavit in C. B. and being ſummoned into Court alter. 
wards confeſſed his making it, and that it was falſe ; W hereupon the. Cour 
recorded his Confeſſion, and ordered him into Cuſtody to be put into the Pille 
for Perjury. It was objected, that this could not be done upon his on 
Confeſſion, becauſe it is not a Conviction, but only Matter of Evidence. 
For that he ought judicially 0 be brought before the Court by Indict. 
ment, and therefore his Conſeiſion ought not to have been recorded; J 
which it was ſaid, that it is not only a new, but a very ſtrange Doctrine 
that a Criminal inall not be convicted upon his own Confeſſion, which i; 
the ſtrongeſt Proof of Guilt; And the laſt Day ot the ferm he was put 
in the Pillory. 8 Mod, 179, 180. Irin. 9 Geo. 1. 1724. the King y, 
'Thorogood. 

8. It ſeems that no one ought to be found Guilty thereof without clezr 
Proof, that the talle Oath alleged againſt him was taken with ſome Degre 
of Deliberation ; for if upon the whole Circumitances of the Cale it thall 
appear propable, that it was owing rather to the Weakneſs than Pervyerſun,; 
838 as where it was occalioned by Surpriſe or Inadyertency, ots 

iſtake of the true State of the Queition, it cannot but be hard to make 
it amount to voluntary and corrupt Perjury, which ot all Crimes what. 
ſoever is the moſt infamous and deteſtable. Hawk. Pl. C. 172, cap. 69, 
8. 2. 

9. It is ſaid, That no Oath ſhall amount to Perjury, unleſs it be f 
abſolutely and direttly ; and therefore, that he who ſwears a Thing ae. 
cording as he thinks, remembers or believes, cannot in reſpect of ſuch an 
Oath be found Guilty of Perjury. Hawk. Pl. C. 175. cap. 69. S. 7. 


For more of Perjury See Actions for Mords, Bankrupt, Suborn 
tion, and other proper Titles. 
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Per Nomen. 


(A) Pleadings. 8 


I. RANT made to the Baron and Feme by Name of Feme wirft, 

'S! ther Name of Baptiſin is good, and in pleading her Name 0. R 

ſewn, and the Variance ſhall not prejudice. And it ſeems that he 1h 

plead, that it was granted to V. M and E. his Feme by Name of W. 

and his Wife. Br. Pleadings, pl. 138. cites 30 E. 3. 18. and Fitzh. Fell 

ments 54- 

So where A. 2. Where a Man recovers againſt a Parſon who after is mae 1 B. 

B. Eſquire, the Execution ſhall go againſt him by Name of Biſhop, and /þ// © 

emeres unto that he recovered againſt him by Name of Parſon; per Danby and Mork 
a Recogni- ; as - P 

zance, and Juſtices. Br. Variance, pl. 52. cites “ 9 E. 4. 42, 43. 


afterwards a ; : | 2 
was made a Knight and Bart. the Capias muſt be thue, viz. Capias Corp. A B. Mil & Baronet ui ® 


Nomen A. B. 45. ra recognovit &c. Hob. 129. Sir Geo. Greiſſy's Caſe. * Br. Noſinss, fl: 
Cites 9 E. 4. 44. 8. 1 


Per Nomen. 


„ 


z. In Aſſiſe againſt J. S. he pleaded a Feoffinent made to him by Deed, and as) 


the Deed is F. N. and yet good, tor he may be known by two Sirnames, 
bur the Pleading is the better if he pleads Per omen, &c. [But] where 
he pleads a Deed to J. S. and ſhews a Decd made to V. &. [it is not good] 
For he cannot be known by two proper Names. Br. Pleadings, pl. 66. cites 
J. 28. 

; p Þ hy Og pleads of the Manor of B. and ſhews a Deed of the Manu 

5. Br. Ibid. 

9 In Aſſiſe of a Portion of Tithes in N. in the County of G. *twas al- 
leged, That F. 8. dedit & roy; prædictam Portionem Decimarum inte, 
4% Per Nomen totius Portionis Decimarum provententium &c. de terris Do- 
minicalibus Arc heipiſcopi Eborum jacent. & exiſtent. in N. in ditt. Com. G 
nyper Monaſterio dudum ſpectaut. c. ac adtunc vel nuper in Tentra E. T. 
Exception was taken (among other Exceptions) to this. But it feems that 
there needed not any Averment, That the Lands put in View were the 
Demeſne Lands of the Archbiſhop in the 'Tenure of E. T. See D. 83. a. 
b. pl. 7). and 86. b. pl. 99. a. 100, 101, and 102. Paſch. J E. 6. The 
Cale of the New Serjeants als. Dean and Chapter ot Briſtol v. Clerke. 

6. If a Man will ſay that /uch a one was ſeiſed of the Manor of Dale, 
and of the Manor of Sale, and infeoffed him of the Manor of Dale by Deed, 
by Name of the Manor of Sale, this Plea is not good; becauſe the Per No- 
men does not agree with the Premiſſes, and becauſe it will not warrant ir. 

Arg. pl. C. 150. b. Mich. 3 Mar. in Caſe of Throgmorton v. Tracy. 

7. H it a Man pleads that F. S. was ſeiſed of 20 Acres of Land by gut if he had 
Deſcent, of the Part of the Father, and thereof infeoffed him by Deed by ſaid that he 
the Name of all his Lands which he had by Deſcent of the Part of the Mo- _ fh 
ther; this Plea is not good; For the per Nomen does agree with the Pre- _— 
mitſes, and thereſore will not warrant the Premiſſes. Arg. PI. C. 150. b. Name Cf all 
in Caſe of Throgmorton v. Tracy. his Land of 


the Part of 
his Father, it had been good; For this is a good Allegation that it is of the Part of his Father; ſo ir 


is if the Grant be of all bis Land in ſuch a Fill. Roll. K 422. pl. 11. cites 1 H. 7. 28. b. 


8. When one pleads by a per Nomen a Plea of any Thing given by And thbrr-/:re 
Deed, or other Writing whatſoever, if the Thing contained in the 8 it was ſaid, 
Nomen agree in Effect and Subſtance with the Premiſſes beſore the Per f e 
Nomen, then the Plea is good, and the Premiſſes and the Per Nomen ſhall %, 74 32 
ſtand as one full and entire Matter varying in Words, and not in Etiect. and/rys, ut 
Arg. Pl. C. 150. b. in Caſe of Throgmorton v. Tracy. TS. c 


ſeiſed of / 
nuch Land &c. and granted to him by the Deed ſhewed forth the Rent by the Name of 25s. Rent iſſuing aut 
all bis Lands and Tenements ; this Plea with the Per Nomen is good, as it is held in 8 H. 4 and rhe 
Per Nomen and the Plea ſtand together. Arg. Pl. C. 150 b. in Caſe of 'I'brogmorton v. Tracy. 
ind ſo a Leaſe of 100 Acres 7 Land, and ſo many of Meadow, by the Name of Jard- land, ſtand together, 
and may well ſo be impleaded. Arg. Pl. C. 151. a. in Cafe of Phrogmorton v. Tracy. Per Noincn 
cannot be pleaded unleſs it be by Deed. 3 Le. 9. Tindal v. Cobb. 


9. If the Matter in Law contained in the Per Nomen will warrant the 
Premiſſes of the Plea, the Plea is good enough, otherwiſe not, and fo can- 
nor be made an Exception by it felt diſtin& from the Matter in Law, 
bur are both one. ay PI. C. 151. Ibid. 

lo. One brouzht Waſt and counted that an Abbot was ſeiſed Ec. of one 
lage, and 30 Acres of Land &c. and demiſed to the Detendanr, and that 
ater by Surrender and the Act of 21 H. 8. the King was ſeiſed and grant- 
ed to the Plaintiff and his Heirs, the aforeſaid Tenement by Name of 
tie Manorof C. with the A purtenances. Exception was taken, that there 
enor Words ſufficient in x Count to carry to him the Lands let, ſo as 
mat he may maintain a Writ of Waſt; for the Per Nomen can not 
maintain the Grant of the Land in Leaſe without Averment that thoſe in 
iteLeaſe are Parcel of the Manor; yer Judgmear was given to the contrary; 


- Error brought upon the ſame. D. 207. pl. 14. Mich. 3 & 4 Eliz. 
burn v. Darrel. 


Pppp 11. Plainti.F 
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220 Per Nomen. 


we... 


11. Plaintiff in Ejectment declared of a Leaſe tor Years of 409 4, 
of Land, 60 Acres of Meadow, 60 Acres of Paiture, and 20 Acres v 
Wood &c. by the Name of All that the Manor of N. Haben@ the fluid 
Manor and other the Premitles &c. tor three Years &c. V irtute cj, 
&c. he entered &c. And the Doubt was, if this was ſufficient, or xi 
he ſhould have ſaid Habend. Tenement. predict. &c. and In Tenemenr 
præd' &c. intravit. And adjudged the ſaid Count ſufficient, and the 

Word Manerium ſurplus. D. 304. pl. 57. Mich. 13 & 14 Eliz. Anon. 
SC Le.254 12. A. by Fine conveyed to J. S. two Manors (inter alia) Per Noms 
255. pl. 363. 1 two Manors, five Meſuages, and zoo Acres of Land, and by the fame 
accordingly, Eine J. . rendered a Rent of 50 J. to A. and his Heirs. On Ae brought 
Solon atrerwards ot the Rent, judgment was tor the Plaintiff. Error ys 
ſaid, Thar if brought, and among other Errors it was aſſigned, That by pleading this 
one in plead- Fine ot theſe Manors (inter alia) it may be intended that other Lands poſed 
ing ſays, that Ly this Fine; So that an Aſſiſe brought againſt him that was 'Tenant cnly 
Lin of 86 ot the Manors is not good; For that all the Tenants of the Land charg d 
dcres, ard are to be nam'd. Gawdy and Clench J. held it to be Error; For being 
thereof did en- (inter alia) the Per Nomen ſhall be intended of more than the two Ma. 
feeff him, Per nors, and that the Ter- tenants of the Reſidue ought to be named; hut 
— 4 Fenner J. contra. Adjornatur. Nota, It was diſcontinued by the 


this ſhall not Death of the Defendant. Cro. E. 226. Paſch. 33 Eliz. B. R. Garnons v. 


have Refe Weiton. 
rence to the 


Inter alia, but to the 20 Acres only. 


13. Warrantia Charte of two Meſuages and 20 Acres of Land, and 
counts that Defendant infeoff*d him of the ſaid Meſuages and Land Per No- 
men unius Tofti & 2 Virgati. 7erre. It was excepted to, becaute that which 
comes under the Per Nomen does not warrant the Count; For that the 
two Meſuages cannot paſs by any Word contain'd under the Per Nomen. 
Sed non Allocatur ; For it may be there was only one Tott there at the 
Time of the Purchaſe, and the two Meſuages might have been built 
there ſince. Judgment for the Plaintiff. Cro. E. 611, Paſch. 40 Elis 
B. R. Anon. 

Cro. E. 822. 14. A Copyhold Tenement was granted by A. to B. and two others 

1 #3 oy Habend poſt Mortem F. . In Treſpals _ B. he pleaded this Grant, 

Gee bur pleaded it as a Grant in Poſſeſſion, and not as in Rever/jon. And upon 
. Grey v. ; . . 

Chapman. Demurrer, the Record being viewed, it was that A. granted Tenemens 

In Treſpaſs prædidt per Nomen of a Adee which A. held for Life. And it was re— 


for raking ſolved to be an incurable Fault; For it is not alleged that he granted 


oak ang; by the Tenement in Reverſion, and the Per Nomen will not = it; and 


Defendants Judgment for the Defendant. Cro. E. 661. 662. Paſch. 41 Eliz. B. R. 
| juſtifed the Gay v. Kay. 
Caption as 15. A. had Verdict in Ejement, and it was moved in Arreſt of Judg- 


ne 4 rye ment, that the Count was of a Leaſe of ten Acres of Land by the Nam! 


Place con- Of all his Lands and Tenements in Shoram in Kent, and Judgment ws 
rains, and did ſtayed ; becauſe there is no Place where the ten Acres of Land are, an! 
contain, that naming the Vill in the Per Nomen is not ſufficient, Noy. 32 


—— Hy Gray v. Champein. 
ſuppoſed, 20 

Acres of Land in K. aforeſaid, That long before the Caption one A. was ſeiſed of 100 Acres of Land, ard 
Acres of 1 7 in K. aforeſaid, whereof the Locus in quo is, and at the Time of the Caption, 3" 
Time out of Mind, ca, Parcel in his Demeſne, as of Fee, containing 20 Acres. That 4 long before 
the Caption, viz. 18 December, 16 Car. 1. at K. aforeſaid by Indenture, in Conſideration of former der 
vice done to him by B, granted to B. and M. his Wife a Rent of 20 l. a Year, iſſuing out of tht ſaid — 
Acres, with the Appurtenances by the Name of all his Lands and Hereditaments ſituate in K. afore fu 
Habendum the ſaid Rent to the ſaid B. and M. and their Aſſigns after the Deceaſe of C. and D. ar ele, 4 
them, which ff 2 ha during the Lives of B. and M. and the longer Liver of them at Lady A 
and Michae canal Portions, the firſt Payment to begin at ſuch of the ſaid Feaſts as ſnould fi 
happen next after the Deceaſe of the ſaid C. and D. or either of them An Exception was taken do te 
Conuſance; Becauſe it is ſaid, the Rent was granted out of the 20 Acres, being the Locus in quo, by e Nart 
all the Grantor's Lands and Hereditaments in K. and that a Per Nomen in that Caſe is not good 
Court held, notwithftanding the Caſe of Grey and Chapman, and the Caſe of Cap and Cap,“ 


Per Nomen. 331 


in the preſent Caſe the Per Nomen is well enough; becauſe it is alleged that the Grantor was ſeiſed of 203 
Acres of Land in K. whereot the Locus in quo being 20 Acres is Parcel. By Reaſon whereof, th - 
Rent being granted out of every Parcel of the 200 Acres, it is well enough to ſay, it was granted out of the 20 
Acres Per Nomen of all his Lands in K. becauſe the 20 Acres are * alleged to be Parce! of all hi; 
Lands there, being 200 Acres. But in Chapman's Caſe, it is not alleged that the 20 Acres of Land 
demiſed were Parcel of all the Tenements in S. per Nomen of which the 20 Acres were to paſs. 
A; for the other Caſe of Gay, it was not poſſible that Lands granted, as in Poſſeſſion ſhould paſs Per 
Nomen of Land that was in Reverſion. Vaugh. 173, 174, 175. Hill. 23 & 24 Car. 2. C. B. Crowley 
v. Swindles & al. 

+ $, P. and if it was granted out of the whole, it was granted out of every Part. Freem. Rep. ; +- 
pl. 94- Trin. 1673. and ſeems to be S. C. by Name of Graves v. Aſhenhurſt, » 


16. The Plaintiff declared in Hjectment 2 a Leaſe of a Houſe, ten This ſeems 
Acres of Land, 20 Acres of Meadow, and 20 Acres of Paſture, by the Name G 4 a a 

one Meſuage, and 10 Acres of Meadow be it more or leſs; and upon à v. err 
No Guilty pleaded, the Plaintiff had a Verdict; but moved in Arrett jac' B. R. 
of judgment, and Judgment was ſtay'd ; For by the Plaintiff's own cited by 
hewing in his Declaration, he could not have Execution of the Number Do J. 
of Acres found by the Verdict; for in the Leaſe there are hut ten Acres 8 he 
demiſed ; And theſe Words (more or leſs) could not in Judgment of Law Caſe of 
be extended to 30 or 40 Acres; for it is impoffible by common Intendment, Fawkner v. 
and the rather becauſe the Land demanded by the Declaration is of ano- Fawkner, 
ther Nature than that which 1s mentioned in the Per Nomen &c. For that 
is only of Meadow; and the Declaration is of Arable and Pafture. Brownl. 

145. Anon. 

15 In Replevin, the Defendant avowed ſor Rent, and made Title by 
a Grant of the Rent out of the Tenements aforeſaid, whereof the Cap- 
tion aforeſaid is ſuppoſed Per Nomen, of all his Land which was not then in 
Leaſe, and did not aver that the Place where the Caption was, was out of 
Laſe at the Time of the Grant. The Plaintiff was nonſuited, and this 
was moved in Arreſt of the Return, that the Avowry was not good; And 
ſo held Bridgman, notwithſtanding that it was alleged that the Grant 
was out of this Land Per Nomen; but per Haughton contra, The Grant 
being alleged de Tenementis prædictis is a ſufficient Averment, that it 
was not in Leaſe at the Time. And Doderidge and Croke ſeemed to the 
ſame Intent, and Judgment was given accordingly tor the Avowant. 
Roll. R. 422. Trin. 14 Jac. B. R. Fawkner v. Fawkner. 

18. There is a Difference between a Feoſfinent and a Releaſe; a Feoffinent Fr. Faits, pl. 
may be pleaded Per Nomen without an Averinent, but a Releaſe cannot be F- 
ſo pleaded ; For in a Feoffnient the Livery operates to paſs the Land. 1 — 
Arg. Sti. 270. Paſch. 165 1. in Caſe of Cremer v. Burnett. 

19. In Formedon the Tenant pleaded a Fine of a fourth Part Per No- S. C. and 
men of a third Part, and did not aver that it is the ſame. Exception was _ Sy 
taken thereto ; But it was anſwered, that if a Per Nomen be repugnant or Cart. 24, 
Tons, it is naught; as is Pl. C. 150. and 3 Cro. 662. but here a but there 
third Part comprehends a fourth Part, and ſo it is well enough, and cites 242 it was 
t Cro. 110. [but this Book ſeems miſ- cited, Whether it means Cro. C. or fed. 


Cro, E.] Freem. Rep. 126. Mich. 163. C. B. in Caſe of Fowle v. Dogle. Pat the 


Precedents 


: | et are always of 
athird Part, and not in tres Partes dividendas; And that it is good in a Fine, tho" not in a Writ. Fowle 


Double And accordingly a Fine of the fourth Part pleaded Per Nomen of a third Part, was 
held well enough by the whole Court; Becauſe a third Part muſt neceſſarily include a fourth, and 
that it is well enough without ſaying into how many Parts to be divided. And they agreed the Caſe. 
F. N. B. 244 1 Le. 114. that a Writ of two Parts, not to into how many Parts to be divided, is 
dot good; becauſe * two Parts refer to no certain Number of Parts, but a fourth Part implies a Divi- 
on into four. And beſides, there is a great Difference between a Fine which is a Common Aſſurance, 


mda Writ. Freem. Rep. iT u 175. S. C 


* Le. 115. Trin. 30 Eliz. B. R. in Caſe of Charnock v. Worſley. 


20. It never was known that an ill Plea at firſt was made good by a 
Per Nomen, and this appears by the Caſe of Fawkner, Roll. R. 422. 


but by the Addition ot a Per Nomen, a Count has been made ill (as ap- 
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Perpetuity. 


pears in Day and Finn's Caſe, Yelv. 166. Brownl. 145. Owen 133) 
Arg. Lutw. 1006. Paſch. 10 W. z. The King v. Hungerlord. 


For more of Per Nomen in General See Grant (Q) c. (B) tc, Manot, 
and other proper Titles. 


Perpetuity. 


2 d . . 
I, 1125 ag foo Sorts of Pe elvitier "in's 104% 2 


ne and a qual. 
fied one. And Eſtates Tail from the Time of the Stature D: 
Donis till common Recoveries were found out were look'd upon as Per- 
3 12 Mod. 282. Paſch. 11 W. 3. C. B. in Caſe of Scattergood 
v. e. 
7 Perpetuity is, where itall that have Intereſt join, yet they cannot bat 
or paſs the Eſtate. But if by Concurrence of all having Intereſt the 
Eſtate Tail may be barr'd, it is no Perpetuity. Ch. Caſes 213. Mich. 2; 


Car. 2. Waſhborne v. Downes. 
3. A Perpetuity is a Thing odions in Law, and deſtructive to the Com- 


monwealth; it would put a Stop to the Commerce, and prevent the Cir. 


Jo. 56. Mich. 
2 C. B. 
S. C.—S.P. 
10 Rep. 38. 
b. in Por- 
tington's 
Caſe, 


S. P. becauſe 
tis a Fighting 


inſt God. 
— Ld. 
as 


culation of the Kingdom; per Ld. North. Vern. 164. Paſch. 1683. Duke 
of Nortolk v. Howard. | 

Every Executory Deviſe is a Perpetuity as far as it goes, 7. e. an El- 
tate unalienable, tho all Mankind join in the Conveyance. 1 Salk. 229. 
Trin. 9 W. z. C. B. Scattergood v. Edge. 

5. A. ſeiſed in Fee gives his Lands aſter his Death without Iſſue 
Male to B. in Tail Male, until he or they effefFually go about to do any Ads u 
alter or diſcontinue this Eſtate Tail, and then to C. and the Heirs Male 
of his Body with ſevera Remainders over. The Deviſor dies without 
Iflue ; B. enters; C. dies leaving Iſſue D. — B. levies a Fine. D. enters, 
And the Queſtion was, It the Entry was good ? Reſolved per tot. Cur. 
that this was a Perpetuity and not allowable, being repugnant to Lay; 
For by ſuch a Limitation an Eſtate Tail cannot be determined and given 
to another; For by the Fine the Remainder is diſcontinued and deveſted 
ſo as D. cannot enter; For it is no Limitation to enter bur after the effec- 
tual going about; and it is not effectual till che Act done; And when it is 
done the Remainder is diſcontinued, and then he cannor enter. Cro. |. 
696. Mich. 22 Jac. B. R. Foy v. Hynde. 

6. It is abſolutely againſt the conſtant Courſe of Chancery to gecre: 1 
Perpetuity, or give any Relief in that Caſe; per Ld. Chancellor. 1 Chan. 


Rep. 144. 15 Car. 1. Biſhop v. Biſhop. 


Trin. 41 Eliz. Cary's Rep. 11. Anon. 


7. Truſtees of a Term limited over in Tail, Remainder in Tail were de. 
creed in Chancery to convey the Eftate over; For otherwiſe there would be 
a Perpetuity; per Bridgm. Ch. J Sid. 37. Paſch. 13 Car. 2. C. B. in Cal 
of Grig v. Hopkins. | 


8. A 


— ä — 8 


Per quæ Servitia. 


— 3 XX EE „ * —_ 
— "OO 


7 
2993 
g. A Deviſe to B. and the Heirs of his Body, and * if he £0 abort to alien, Pl. C. 414. 
his Eſtate ſhall ceaſe, and the Lands go over to a Charity; It is a void Li- genres 15 
mitation as tending to create a Perpetuity, Vern, 161. Paſch. 1683. Pew- Tete is 15 
terer's Company v. Chriſt's Hoſpital: ee, 5 


where the 18. 
Limitation over was on the Alienation of the Tenant in Tail. —* So, if Je Attempt to alien & c. He made | 
a Feoffment, and held good, and Judgment affirmed. Vent 321. Mich: 29 Car. 2. B. R. Pierce v. Winn 


9. The Father ſettles Land on his Son in Tail Male and takes Bond from 
him, that he 0 not dock the Entail ; Decreed the Bond good. Had nor the 
Son agreed to give the Bond, the Father might have made him only 'T'c- 
nant tor Life; and tho” the Alienation is not made by the Son, bur by /:s 


Iſue, the Bill was diſmiſſed with Coſts ; Per Commiſſioners. 2 Vern. 233. 
Trin. 1691. Freeman v. Freeman. 


10. An Attempt to make a perpetual Succeſſion of Hftates for Life is vain In this Caſe 
and not practicable; Per Cur. 2 Vern. 138. Hill. 1916. Humberſton v. +4 Cow per 


held, thar 
Humberiton. #- „ , 332 there ought 


to be a „id 
Settlement made, and the Intent of the Teſtator followed as far as the Rules of the Law will tur 
and directed it to be made ſo, that ſuch as were in Being ſhould be only Tenants for Life ; but where 
the Limitation was to be to a Perſon not in Being, he muſt be made Tenant in Tail Male. Ibid —— 
Ch. Prec. 455. S. C. 


11. Chattel Leaſes cannqt be entailed. MS. Tab. cites Feb. 28th, 1725. „33 

Ruſhout v. 1 hs To Dor » Bree frm > 2. 2 Se ES 7 
12. A Perpetuity, as it is a legal Word or Term of Art, is the limit- &, Aue 

ing an Eſtate either of Inheritance or for Years ſo, as would render it unalien- © 

able longer than for a Life or Lives in being at the ſame time, aud ſome ſhort 15 

or reaſonable time after. 2 Wms's. Rep. 620. by the Maſter ot the Rolls. 1 

Mich. 1732. in Caſe of Stanley v. Leigh. | 


For more of Perpetuity in General, ſee Condition, Erecutory-Devile, 
Remainder, and other proper Titles. 5 2 
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(A) pat it is. And in what Caſes it lies. And for 


whom. 


1 is a Writ ofgxecution. Br. Per quæ Servitia, pl. ». cites 39 
E. 3. 19. Per "hor 


2. Where there are two Lords, and the one grants the xa pa by Fine, If a Man 


tre Tenant is not compellable to attorn. Br. Per quæ Servitia, pl. 13. cites Male a Giſt 


d. N. B. Per que Servitia. Nes g | 


e "IRE in Fee, and 
: = Seigniory or Rent charge 7225 out of the Land be granted by Fine, the Copuſee ſhall maintain 4 
: ber quz Servitia, or a Quem Redditum, and compel him to attorn ; For herein his Eftute of Inheri. 8 


p. is no Privilege to him; becauſe a Tenant in Fee Simple (as his Eſtate was at the Common Law) 
ſo compellable in theſe Cafes to attorn. Co. Litt. 316. b. 


.I does not only lie where a Man grants the Services of his Tenant for F. N. B. 132. 
erm of Life, but alſo where the Lord grants the Services of his Tenant (A) 


Qqqq | in 


Per quæ Servitia. 


in Fee Simple. Br. Per que Servitia, pl. 13. cites 9 E. 2. And therefore 

Brook ſays, Natura Brevium is miſtaken. 

3. This Action does not lie but upon Grant Ly Fine, and not by Peed 

Br. per quæ Servitia, pl. 1. cites 43 E. 3. 8. : 

4. If a Man grants Services to F. S. for Life, the Remainder to N. V5 

Fee, and after F. S. dies before any Attornment, W. N. thall have Per quæ 

Servitia. Br. Per quæ Serviria, pl. 10. cites 20 H. 6, 5. | 

*$P. which 5. Lord, Meſne, and Tenant ; the Meſne granted the Meſnalty to 4. by 
_ de * Fine for Term of Life, the Remainder to F. S. in Fee; the Grantee for Liie 
vitiobrought brought Per que Servitia, and the Tenant came ready to attorn ſaving hi; 
by him a JAcquittal, and the Plaintiff confeſſed it, and the Tenant attorned; the 
_ the Grantee for Life died: he in“ Remainder cannot diſtrain till he has con. 


{REID ſeſſed the Acquittal. Br. Per que Servitia, pl. 12. cites 18 E. 4. J. per Cut. 


—S.P. For he has Right to the Remainder, and is privy in Eſtate. Co. Litt. 252. a. 


(B) 4gamſt whom it lies. 


I. HIS Writ lies as well again Tenant of the Fee Simple of the Land, 
as againſt other Tenant. Br. Per que Servitia, pl. 13. 

2. If Baron and Feme bring Per que Servitia, and the Tenant ſays that 
he is ready to attorn, ſaving to him his Acquittal, and the Baron alone con. 
Jelſes the Acquittal tor him and his Heirs, and not the Feme, and the Bary 

ies; his Heirs ſhall be bound to the Acquittal in the Lite of the Feme, 
and yet the Heir is not Lord. Br. Per que Servitia, pl. 13. cites H. ;.E. 
3. For Feme cannot confeſs Acquittal without Examination, and Exami- 
nation does not lie in this Action. Ibid. 

3. It Per quE Servitia be brought againſt him, who is not Tenant the 
Day of the Writ, yet he ſhall attorn it he was Tenant the Day of the Nite 
levy'd; For he who was Tenant the Day of the Note levy'd ſhall attom 
in Per que Servitia, Quem redditum reddit, & Quid juris clama:. Br. 
Per que Servitia, pl. 5. cites 8 H. 6. 17. 

If a Fine is levied of a Seigniory, and before the Attornment the Tenant 
makes Feoffment over in Fee, there the Attornment of the Feoffee is good, if 
he will attorn; But by all the Juſtices of C. B. Per que Servitia does not 
lie againſt the Feoffee, nor againſt any other, but againſt him who was 
Tenant at the Time of the Fine levied; For the Per que Servitia ſhall 
not vary from the Fine; But per Littleton, Per que Servitia lies well 
againſt the Feoffee for Avoidance of Miſchief; For it may be, that the 

eoffor may die without Heir, and therefore it ſhall lie againſt the 


Mk Th Feoffee ; For Scire Facias * * a Fine lies againſt the Feoffee, and 
RA. for here; but Curia e contra. Br. Per Que Servitia, pl. 9. cites f 18 H. 4. 10. 


18 E. 4. 10. 


— 


(C) Pleadings. 0 


1. IN a Per gue Servitia Iſſue was taken upon the. Quantity of the Serviit! 
Br. Iſſues joined, pl. 79. cites 20 E. 3. & Fitzh. Per quæ Servitis, 


It. — 
2. In Per que Servitia, the Tenant ſaid, that the Conuſor had net h 


the Services but in Tail and ſbewed Part of the Fine levy'd of the Servi 


in Tail to the Anceflor of the Conuſor, to whom he attorned, Judgment? 
wow he ſhall be compelled to attorn to the Diſcontinuee ; For then the mn , 


414 


n a. 


Perſonal. 


Conuſee a 


az Servitia, pl. 6. cites 24 E. 3. 2 


ſeiſed in Fee after the Satute of Quia emptores terrarum, and infeoff'd 
us by this Deed in Fee, Judgment &c. But per Thorp, the beſt Iſſue is, 


the Grantor, and the Iſſue was taken accordingly ; and the Defendant 
cannot have common Day; For this is a Writ of Execution ; and the De- 
fendant made Attorney. Br. Per quæ Servitia, pl. 7. cites 39 E. 3. 19. 

4. Per que Servitia againſt three, whereof two came, and the third made 
Default, and demanded Judgment, if the two alone ſhall be put to anſwer ; 
becauſe it ſhall be intended by the bringing 0 the Writ, that they are Tenants 
in Common ; & non allocatur ; by which they demanded what Land, and by 
what Services they held of the Conuſor. But the Plaintiff was not com- 

lid to ſhew it; But the Defendants themſelves ſhall thew 1t, becauſe 
it is in their Advantage. Br. Per que Servitia, pl. 11. cites 21 E. 4. 48. 


For more of Per quæ Servitia in General, ſee Attornment, and other 
proper Titles. 


Perſonal. 


* 8808 
— 


— 


(A) Perſonal Things. hat Things are ſo perſonal that 
they cannot be trans ferr d. 


N 

i . TJOWERS are not transferrable over. Arg. Mo. 520. Mich. 37 & 
* 38 Eliz. in the Ld. Buckhurſt's Caſe. 

f 2. Redemption . a Pawn is redeemable only during the Lite of Pawnor, 
rf ha by his Executor. Yelv. 178. Trin. 8 Jac. B. R. Ratcliff v. 

vis. 

. 3. Things annexed to the Perſon cannot be transſerred nor executed 
< another ; As Arbitrement.—Suit at Court.— Homage. — Fealty. Arg. and 
* 0 agreed that Tenant for Life with Power to make Leaſes cannot make 


by Attorney, nor Executors that have Power to ſell, but where they 
have Intereſt it is otherwiſe. Arg. 2 Roll. R. 393. Mich. 21 Jac. cites 
Rep Combes's Caſe. 
4 A Privilege does not extend beyond the Perſon. Jo. 190. Hill. 4 
Car, B. R. in Caſe of Whitton v. Wheſton. 


Holme. 8. P. Ibid. 370. in S. C 
Hartford v. Leech. ED 29 


5. Whether a Prebendary can grant a Power to his Leſſee to make a 
Cmmiſſary within his Prebendary 2 Court divided. Raym. 88. Hill. x5 
K 16 Car. 2. B. R. Sharrock v. Boucher. 

6. Dignities of Peerage are ſo perſonal, and annexed to the Blood, that 
> _ be transferr'd ro any other Perſon, or ſurrendered ro the Crown. 

1g. Parl. Caſes x. The King v. Lord Purbeck. 


7. If 


Tail may, after the Death of the Conuſor, diſtrain him, and the ſecond 
iſo, and fo he ſhall be attendant to two Lords; and theretore a 

Plea ; Quod Nota; and this by Reafon that he ſhewed Part of the 

ine of the Tail; and Nonſuit in chis Action is not peremptory. Br. Per 


5. 
3. In per quæ Servitia, Candiſh ſaid, the Mother of the Conuſor was 


that the Anceſtor was ſeiſed and infeoff d him, and ſo you did not hold of 


S. P. Ibid. 
368. in Caſe 
of Sydown 


S. P. Ibid. 387. Paſch. 12 Car. B. R. in Caſe of E. of 
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6 | Perſonating. 


7. If the King grant a Tract of Land in the Plantations abroad to 4 
Man wth a Leg iſlative Power, which Grantee paſſes over to another; the 
Legiſlative Power ſhall nor paſs as a Privilege annexed to the Land, by: 
remains with the Perſon ot Grantor. Per Holt Ch. J. 12 Mod. 399. Paſch 
12 W. 3. in a Caſe between Baſſe and Bellamount. 


For more of Perſonal See Aſſignment, Guaroian, and ocher 
proper Titles. 


(A) Perſonating. 


I. EBT upon a Bond by J. F. the Defendant ſaid, that he made ani 


Br. Noſme, 


pl. 65, cites delivered the Bond to another F. F. and not to the Plaintiff ; and a 
d. good Plea ; and the Plaintiff was compell'd to anſwer to it; quod nota: 
And ſo it ſeems that there were two J. F.'s, and the wrong 1.5. got the 


Bond, and brought the Action. Br. Obligation, pl. 82. cites 12 H. 


6. 7. 
2. A. had a Warrant to arreſt J. S. and A. demanded of a Stranger 


what his Name was, who ſaid his Name was F. F. whereupon A. arreſt. 
ed him. The Stranger brought Falſe Impriſonment ; and adjudg'd it lay; tor 
the Bailiff ought at his Peril to take Notice of the Party. Mo. 457 


Trin. 38 Eliz. Coot v. Lightworth. 
Cro E 53t- 3. A. levies a Fine in the Name of B. B. being beyond Sea, and Sen- 
1 rence was given that the Fine ſhould be void. Noy gg. Mich. 38 & 39 
6 Eliz. in the Star-Chamber. Gillibrand v. Hubbard. 


12 Rep. 123. | 
cites S. C. but ſays that Part of the Sentence was, that if the Defendant did not re-aſſure the Land to tle 


Plaintiff, he ſhould forfeit a greater Fine to the Queen; But that there was no Sentence to draw the Fine 
off the File, nor Damages awarded to the Plaintiff, — A Reconveyance was decreed. Roll R. 115. cites 
SG. The Perſon was fined and impriſoned, and a YVacat entered on the Roll. Cro. E. 531. 8. C 
by Name of Hubert's Caſe, 

Lord Keeper faid, he had always noted this Difference It one of my Name levies a Fine of my Land in n 
Name, I may well confels and avoid this Fine, by ſhewing the ſpecial Matter. But if a Stranger, who 
is not of 1 Name, levies a E ine of my Land in my Name, I ſhall not be received to aver that I did nc: 
levy the Fine, but another in my Name; for that 1s meerly contrary to the Record; and ſo is is of a Re- 
cognizance, and other Matters of Record. But he conceived, that when the Fraud appears to the Cum, 
as in the principal Caſe, they may well enter a Vacat on the Roll, and ſo make it no Fine, altho th: 
Party cannot avoid it by 4verment, during the Time that it remains a Record. Cro, E. 531. Mich. 3 


& 39 Eliz. Hubert's Caſe. 


Cro. E. 531. 4. A. acknowledges an Action in the Name of B. and Sentence u 
given that (Vacat) ſhall be made upon the Roll. Noy 99. in the Caſe 

3 was taken Gillibrand v. Hubbard. Per Pophan, who cited Holcomb's Caſe. 

in Execution 5. A. being Bail tor J. S. gives his Name in to be B. Plaintiff recovers, 

upon a Re- and after Judgment and Execution awarded againſt B. upon Proof tat 

cognizance B. was not at London at the Time of the Bail taken, and it being con- 

of Bail, and feſs d by J: S. and thoſe that procured the Bail, that A. put in the 


de 1 : 
3 Bail, a Vacat was ordered qguoad B. of that Bail, and of the Judgment ! 


hs Count, the Scire Facias. Cro. Jac. 256. Mich. 8 Jac. B. R. Cotton's Cate. 


that he never | 
pads. the Recognizance, but was perſonated by another; and thereupon it was moved, tun? 
Bail might be vacated and he diſcharged, as was done in Cotton's Caſe. 2 Cro 256. But the Cour! {aid 
ſince 21 Jac, c. 26. by which this Offence was made Felony without Clergy, it is not convenient, = 
cate it until the Offender is convicted; and ſo it was done 22 Car, 2. in Spicer's Caſe; wherefore it u 
dered, that B. ſhould bring the Money into Court, and be let at large to proſecute the Otfenc! 
Tuiſden ſaid it muſt be tried in Middleſex, tho' the Bail was taken at a Judge's Chamber in Landes, = 
cauſe filed here, and the Entry is Venit coram Domino Rege nc. fo it difters from a Recognizance ** 
knowledged before my Lord Hobart, upon 23 H. 8. at his Chamber, and recorded in /idale/ex, then 


the Scire Facias may be either in London or Midaleſex Hob. Rep. 195. 196. Vent. 301. Beaſley + ak 


- Petitions in Chancery. 337 


Mod. 46. S. P. Rawlins's Caſe. Cockeril who perſonated Beeſley was hanged at Tyburn, bat 


was immediately cut; and afterwards Beeſly on Motion had Reſtitution of his Goods in the Hand 
1. We Hill. 28 Car. 2 B R. 2 Jo. 64. Beeſley's Caſe. ff f s of 


8 1 


6. A Commiſſion of Rebellion was awarded againſt A. whereupon B. 
came before the Commiſſioners, and affirm'd himſelf to be the Perſon. 
The Commiſſioners apprehended him by Virtue of their Commiſſion ; but 

Hale Ch. B The Commithoners 1 Warrant to take him by 
their Commiſſion, his affirming himſelf to be the Perſon will not excuſe 
them in Falſe Impriſonment, as has been held on the executing a Capias. 
Hard. 323. Paſch. 15 Car. 2. Thurbane's Caſe. 


For more of Perſonating in General See Cheats, F wes, and other 
proper Titles. 


Petitions in Chancery. 


Ah. 
— 


(A) dat it is, to whom they muſt be, and in chat 
Caſes, and how it may be granted. 


1. IT is a Perſon's Regue/f? in Writing directed to the Lord Chancellor S. P. Curſ. 
or Maſter of the Rolls, ſhewing ſome Matter or Cauſe where- Canc. 420. 

upon he prays ſomewhat to be granted, or done for him. P. R. C. 

269. | 

: Moſt Things which may be mov'd for of Courſe, may be petition'd for ; S. P. Cur. 

As a Commiſſion to anſwer, or plead, and demur; for the Lord Chancel- Canc. 421.— 

lor's Letter to a Nobleman to appear and anſwer a Bill &c. That the Cauſe oy 1 REAR 5 

may be heard; tor a Rehearing ; for an Appeal! &c. or to have a Miſtale have gi 


a g have Time 
amended in a Caption &c. P. R. C. 269. enlarge d for 
anſwerin 

for Publication: To haſten joining in Commiſſion &c. For paying Money. P. R. C. 269. 4 P. Curt 
Canc. 421. To have a Hardſhip removed; as that Proceſs of Contempt may be ftay'd, and that the 
Defendant may have a Copy of the Bill, where there being many Defendants, who employ ſeveral Clerks, 
the Clerk of one of the Defendants cannot get him a Copy of it, whereby Proceſs of Contempt is iſſued 
out againſt him for not anſwering P. R. C. 269.—8. P Curſ. Canc. 421.—And in many other the like 
Caſes Petitions in Chancery are uſually preferr'd, ſubſequent to the Bill filed. But in ſome Caſes a Peti- 
tion may be precedent to the Suit &c. As for a Perſon to be admitted in Forma Pauperis, or to be aſ- 
ſign d a Guardian &c. Ibid. 


3. Sometimes it is #pon a collateral Matter only, as it has Relation to S. P. Cur. 
ſome precedent Suit, or to an Officer of the Court, as to have a Clerk or Cnc. 421. 
Solicitor's Bill taxed, or to oblige him to deliver up Papers. P. R. C. 

270. 

4 The Maſter of the Rolls is not to be petitioned for Rehearings, but & P. Curl. 
the Chancellor; alſo the Chancellor only is to be petitioned touching Canc. 422. 
Pleas, Demurrers or Exceptions, or touching Decrees or ſpecial Orders made 
defore the Chancellor. In moſt other Caſes of Petition, the Maſter of the 
Rolls may be applied ro. P. R. C. 270. 


Rert (B) What 
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Petitions in Chancery. 


— * 


(B) / at may be done upon a Petition without a Bil], 


I. HERE the King has a Right as Pater Patriæ to take Care of I, 
\ \ Hal jects, as in Caſes of Charities, Ideots, Lunaticks and Infants . 
this is delegated to, and falls under the Direction of the Court of Chan. 
cery, which in Conſequence thereot hath uſed upon Petition only, withou: 
any Bill or Decree, to make Orders touching the Determination of ſuch 
Right, Vide 2 Wms's Rep. 118. 119. 
2. Right of Guardianſhip was determined on Petition againſt the Mo. 
* April 1724. ther, the being a Papiſt; and upon an Appeal from Chancery to the“ 
8 Houſe of Lords, 9 5 determined the Right againſt the Mother, and ng 
T+ſtamentary Objection was made as to the determining it on Petition only. Per Lords 
Guardian, Commiſſioners. 2 W ms's Rep. 120. cites 18 March 1118. Lord Teynham 


ſuch Guar- and Barret's Caſe. 

dian having ; 

a plain legal R igh: upon the Words of the Will, and the whole Caſe ariſing thereon, there can be no 
Need of a Bill in Equity, no Proofs of either Side are requiſite, or can avail; and therefore the Matter is 
properly determinable upon a Petition without a Bill. 2 Wms's Rep. 120. Per Lords Commiſſioners 


II. 1722. in Caſe of Eyre v. Lady Shaftsbury. 


S. P. Curſ. 3. No former Order made in Court 1s to be altered, croſſed, cr explained 

N upon any Petition, but ſuch Orders may be only lay d upon it for a ſmal 

un ze, Time, till the Matter may be moved in Court. P. R. C. 270. 

S, P Curſ. 4. No Commiſſioners for Examination of Witneſſes ſhall be d:/charged, 

Canc 421. for ſhall any Examinations or Depg#tions of Witneiles be ſuppreſſed upon 
Peririons, unleſs the Matter be firſt referred, and Certificate had there- 
upon. P. R. C. 270. 

5 P cur. F. No Sequeſtration, 24 Retainer upon Diſmiſſion, o final Order 


Canc. 422. is granted on Petition. P. C. 273. 

Nor the 

Commitment of any Perſon taken wpon Proceſs of Contempt to be diſcharged, but upon hearing the adyer{ 
Party, his Attorney or Clerk, towards the Cauſe. P. R. C. 273. S. P. Curſ. Canc. 422, 


- 


; (C) What ts to be done in Caſe an Order is made upon 
the Petition. 


« P. cur. 1 Etitions are delivered out of Court, and if it be for a Matter of Courſe, 
Canc 422. as to be admitted in * Forma Pauperis, or ſuch like, it 45 forth- 
A Fe- with granted, and ſigned. If it be for any Thing which requires Exam: 
tition (even nation, or that the adverſe Party be heard, then it is commonly ordered, 
8 = that all Parties attend the next Day of Petitions, or General Seal; at which 
ma Pauperis) Day the Matter 1s debated, and ordered as the Court ſees Cauſe. Affida- 
muſt now be vits are in ſuch Caſe otren neceſſary ro inform the Court how Martrers 


on double Six- ſtand on each Side. P. R. C. 271. 
Stamps. 
F. R. C. 271. S. P. Curſ. Canc. 423. 


S. P. Curſ. 2. If there be occaſion to petition out of Term and General Ccals tos, 

Canc. 422, and the Matter is of Conſequence, and requires Diſpatch, a Petition may be 
delivered, and the Parties will be ordered to attend the Ld Chancelio! 
or Maſter of the Rolls, at a Time therein appointed, and have Juſticæ 
done them; For this Court is always open. P. R. C. 271. 

SP. Curl. 3. An Order upon a Petition for be AY A and hearing the Matter, muß 

CAN. 422. He drawn up, paſt, and ſerved, as other Orders; and a Copy of the P*- 
tition is alto to be delivered to the Party ſerved. P. R. C. 251. 


& Ir 
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Phyſicians and Surgeons. 339 


In 1647. there was an Order made, That % Officer ſhould Jie a S. P Curl 
Subpæna, Attachment, Or other Proceſs, nor proceed or admit ot an * Pro- Cnc. 423 
ceedings in 125 Cauſe depending in this Court upon a Petition ligned 
dy che ords Commiſſioners, or the Maſter of the Rolls, until the Peti- 
tion were firſt filed with the Regiſter, and an Order drawn, and entered 
thereupon. A Proceſs and Proceedings otherwiſe iſſued, and had there- 
pon ſhould be null and void, and not bind the adverſe Party. P. R. 


_— 


272. 
$. In 16817. it was ordered, That no Order made upon any Petition (un- S. P. Curſ. 
Jeſs the ſame be by nay of Summons) ſhould be of any Effet to ground Sub- Cnc. 423. 
nas or other Proceſs upon, unleſs within three Days in Term Time, or 

a Week in the Vacation, after the ſame ſhould be granted, an Order were 

drawn, and entered up with the Regiſter, on ſuch Petition, to the End no 

Perſon might be ſurpriſed with any private Order. P. R. C. 272. 

6. No InjunGion for ſtay of Suits at Law hall be granted, revived, &. P. Curl. 
diſſolved or ſtayed, upon Petition; Nor ſhall an Injunction of any other Canc 421. 
Nature paſs by Order upon Petition, witho/t Notice, and à Copy of the Pe- 
tition y given the other Side. The Petition to be filed with the Regil- 
ter, and the Order entered. P. R. C. 272. 

1. Said in Court, where a Matter comes in by Petition, and the other S. P. Curſ 
Side would diſcharge the Order, or have any Thing relating to the Mat- ©0645! 
ter, he og ht regularly to do it by Petition; tho' the Court fometimes will 
grant it upon Motion. P. R. C. 273. 


For more of Petitions in Chancery in General See Petition, and Mon- 
ſtrans de Droit at Title Prerogative, and ocher proper Titles. 


Phyſicians and Surgeons. 


„ JI. 


(4) Phyſicians and Surgeons of London incorporated. How, 
And their Power. 


1. 3 H. 8. cap. T,* Nafts, that No Perſon within the City of Lendon, or 
11. . 1. ſeven Miles thereof, ſhall practice as a Phiſteiau or 

Surgeon, unleſs he be firft examined, approved and admitted by the Biſhop of 
Lindon, or the Dean of St. Pauls, aſfifted by four Doctors of Phy/ick, and 
jar Surgery, by four expert Perſons in that Faculty, on Pain of 51. one Moicty 
iu the Crown, and the other to him that will ſe for the ſame. 

s.2. And no Perſon beyond the ſaid City and Precintt of ſeven Miles, un- 
ls approv d as aforeſaid, ſhall pradtice Phy/ick or Surgery in any Dicceſe 
uitbin this Realm, except he be firſt approved by the Biſhop of the Dicceſe, and 
in the Biſhop's Abſence, by his Vicar-General, affifted by ſuch expert Perſons 
in the ſaid Faculties, as they ſhall call for that 1 ond give their Let- 
re 1 to, upon the like Pain, to be levied and emploged as a- 
weſaid, 
3. Provided that this Act be not prejudicial to the Univer /ities of Oxford 
Cambridge, or to any Privilege granted them. 
By 5 H. 8. cap. 6. Surgeons of London are diſcharged of ſerving as 
tables, Watch, and all Manner of Offices bearing any Armour, aud aiſo 
ell Ingueſts and Furies «within the City. Aud this Act is declared to es- 
10 all Barber-Hrecint rawitted and approved according tothe aboveſaid 
457 1 
3. By 
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3. By 14& 15 H. 8. cap. 5. S. 2. The King's Charter for the Incorpera 
tion of the College of Phyficians in London, (tearing Date the 13th of Sepren. 
ber in the 10th Tear of his Reign) is confirmed ; the Subſtance Wheref 1s 7 
ol19WS. 
In an Action A perpetual College of Phyſicians is granted and ereffed in London an 
of m Im- within ſeven Miles Compaſs of the ſame, and ſhall alſo have perpetual Vcc 
* fend. fron, a Common Seal and Ability to purchaſe Lands not exceeding 12“ per 
ants juſtified Annum. They may ſue and be ſued, make Ordinances for the good Govern; 
under this of the College, and of all others that prall iſe Phyſick within the faid Limits 
2 _ neither N any practiſe Phy/ick within that Circuit, unleſs approved undi 
Bot the Seal of that College, in pain 7 5 4. to be divided between the Kin and 
h 


Tlaintit the ſame College ; Likewiſe four Phyſicians ſhall be yearly choſen to ſupery; 2 
ractiſed the reſt, as alſo their Medicines and Receipts, ſo that ſuch as offend may be 
LY lick A puniſhed with Fines, Amerciaments, Impriſonment, or other due Mey; 

ing aden. Lai, Phy/icians ſhall not be put upon Inqueſts in London or elſewhere , 


d &c. th mdicial t 
belog pol x Howbeit, theſe Letters Patents ſhall not be prejudicial to the City' of Londen, 


mined, he nor the Liberties thereof. 


was found - 
inſufficient and forbid to Practice, but notwithſtanding ſuch Prohibition, he afterwards practis d tor 3 


Month or more, whereupon they amerc'd him 51. to be paid to them ar their next Aſſembly &c. and 
likewiſe injoin'd him to forbear practiſing any more until he be found ſufficient &c. under Pain of Im. 
riſonment. That he continuing till to practice was further fin'd and order'd to be committed. 
hat being queſtion'd, if he would ſubmit to the ſaid College, he replied, That he had praftis'd and 
would practiſe without Leave of the College, and denied that by the Statute they had any Authori 
over him, as having taken his Degree of Doctor of Phy ſick within the Univerſity regularly, and 0 
thought himſelf protected by that Clauſe in the Act; whereupon the Cenſors (Defendants) order'd him 
to Priſon which was executed accordin ho and for this Impriſonment this Action was brought. In 
this Caſe Daniel J. thought a Doctor of hy fick of either Univerſity was not within the Body of the 
Act; But ſuppoſe him to be within the Body, yet he was excepted by the laft Clauſe. But Warbyr. 
ton J. econtra upon both Points. Coke Ch. J. ſaid nothing as to either of thoſe Points, becaut all; 
(and who were all the Judges preſent) agreed, that this Action was clearly maintainable for two other 
Points; and they reſolved, 1. That the Cenſors had no Poser to commit the Plaintiff for ary of the Cauſe 
mentioned in the Bar. Becauſe the ſaid Clauſe, which gives Power to the ſaid Cenfors to fine and impriſon, 
does not extend to the ſaid Clauſe, vis. That none in the ſaid City Ofc. exerciſe the ſaid Faculty Cc. which pro- 
hibits every one from practiſing P hyſick in London &c. Without Licence of the Preſident and College; 
but extends only to puniſh thoſe who practice in London, Pro deliftis ſuis in non bene exequendo, faciendo & u. 
tendo Facultate Medicine, ſo that their Power is limited to the ill and not to the good Uſe and Practice 
2. Admitting that the Cenſors had Power yet they have not purſu'd it, 1. Becauſe the Cenſors aloe 
have Poxver to fine and impriſon, whereas here the Preſident and Cenſors impos d this Fine of 51 2. The 
Plaintiff was ſummoned to appear before the Preſident and Cenſors, and for not appearing was fined «|, 
whereas the Preſident had no Authority. 3. The Fines impos'd by them by Virtue of this Act belong 1 
the King, and not to them, and yet the Fine is limited to be paid to themſelves &c. and for Nonpayme:t 
have impriſoned him. 4. They ought to have committed the Plaintiff immediately, tho* no Time be limit 
ed in this At. 5. Their Proceedings ought not to be by Parol, inaſmuch as their Authority is by Patent 
and Act of Parliament, and eſpecially it being to fine and impriſon. 6. The Act giving a Power toin- 
priſon until he be delivered by the Preſident and Cenſors or their Succeſſors ſpall be taken ſtrictly, or otherwic 
the Liberty of the Subject is at their Pleaſure. And this is well proved by a Judgment in Parliament 
in the ſame Caſe ; For when this Act of 14 H. 8. had given the Cenſors Power to impriſon, yet it #% 
taken ſo literally, that the G acler «vas not bound to receive ſuch as they ſhould commit to him, becauſe they 
bad Authority to impriſon without any Court; and thereupon the Statute 1 Afar. cap. 9 was made to compel 
the G acler to receive them under a Penalty, and yet none can commit to Priſon unleſs the Gaoler receliss 
him; Bur the 14 H. 3. was taken ſo literally that no neceſſary Incident was implied. And it being ob. 
jected that 1 Mar. cap. 9 had enlarged the Power of the Cenſors, as appeared by the Words of tne 
Act, It was clearly reſolv'd, That it dees not enlarge their Power to fine and en for any Matter nt 
within the 14 H. 8. the Words of the At of Queen Mary teing, (according to the Tenor and Meaning of tie 
ſaid 48) And further ( ſhall commit any Offender &#c. for his c. Offence or Diſobedience contrary i ®) 
Article or Clauſe contained in the ſaid Grant or Act to any Ward, Gaol Sec.) And in this Caſe it does" 
appear by the Record, that the Plaintiff has done any Thing contrary to any Article or Clauſe u 
the Grant or Act of 14 H. 8. and for the two laſt Points 9 was given for the Plaintiff, Nu" 
contradicente as to them. $ Rep. 107. to 121, Mich 6 Jac. Dr. Bonham's Caſe. 1 
Ld. Ch. J. Coke in the Concluſion of his Argument obſerves theſe ſeven Rules for the better Didi 
of the Preſident and Commonalty of the ſaid College for the future. 1. That none can be puniſh fr 
ctiſing Phyſick within London, but by Forfeiture of 51. a Month, which is to be recovered 0) 
Tow: 2dly, If any practice Phyſick there for leſs Time than a Month, that he ſhall forfeit name 
zdly, If any Perſon prohibited by the Statute offend in non bene exequendo &. they ma Pas 
bim according to the Statute within the Month. ag: Thoſe whom they commit to Prion by! 
Statute ought to be committed immediately. ßthly, The Fines which they aſſeſs according to 
Statute belongs to the King. 6thly. They cannot impoſe Fine or Impriſonment without mw 
a Record thereof. ;thly, The Cauſe for which they impoſe a Fine and Impriſonment ougnt 0 
certain; For this is * zraverſable ; For tho* they have Letters Patents and an Act of Parliament. 
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—fmuch 2s the Party grieved has no other Remedy, neither by Writ of Error or otherwite, and 
they are not made Judges, nor a Court glven to them, bur have Authority on! y to do it, the Cauſe of 
their Commitment 18 traverſable in Action of falſe Impriſonment brought againſt them. 8 Rep. 120. 
d. 121, a in Dr. Bonham's Caſe. 3 - | 

„Holt Ch. J. in delivering the Opinion of the Court, ſaid that notwithſtanding the Opinion in 
Doctor Bonham's Caſe, The Charge of 2. „ Adminiſtration of Phyſhck is rot traveriable, and thut 
my Lad. Coke's Opinion in that Caſe was but Obiter, and no judicial Opinion : Heſides that he ſeemed 
o have been under ſome Tranſport, becauſe Doctor Bonham was a Graduate of Cambridge, his own 
Mother Univerſity. And he himſclt after in the ſame Cate lays, That if the Cenſors do convict a Man 
for ſuch Offence, they ought to make A Record of it; and thar they cannot do unle's they are ſudges 
of Record ; and then we ſay, their Proceedings are untraverſable, and they unpuniſhable for what 
they do as Judges. 12 Mod. 388, 389. Paſch. 12 W. z. in Caſe of Dr. Grenville v. the College of 

ſicians. 

8 75 Action for practiſing Phy ſick within 5 Miles of London without Licence the Ci upon a 
fecial Verdict was, that the Defendant being an Apothecary by Trade, was ſent to by J. S. then ſick of a cer- 
tin Diſtemper ; and he having ſeen, and 8 informed of the ſaid Diſtemper, did, <vithout Preſcripe 
tin or Advice of a Doctor and without any Fee for Advice, compound and + rhe [aid J. & jeveral Par- 
cell of, Phyſick, as proper for his ſaid Diſtemper, only taking the Price of his Brus; ana if this were a 
practiſing of Phyſick, ſuch as is prohibited by the Statute was the Queſtion: And after ſeveral Argu- 


— — _ 


4 . 


ments, the Court at laſt unanimouſly agreed, That pra#i/ing of Phyſick within this Statnte cenſiſis, 11k, 
In judging of the Diſeaſe and 1ts Nature, Conſtitution of the Patient, and many other Circumltances. 
2dly, In judging of the fitteſt and prop ere ſt Remedy for the Diſeaſe, And zaly, Ir direct ing and ordering 
tir Application of the Kemedy to the Diſeaſed. And that the proper Buſineſs of an Apothecary is to 
make and compound, or prepare the Preſcriptions of the Doctor purſuant to his Directions. It was 
alſo agreed, That the Defendant's taking upon himſelf to ſend Phy ſick to a Patient as proper for his 
Diſtemper without taking aught for his Pains, is plainly a taking upon himſelf to judge of the Diſeaſe, 
and firneſs of Remedy, as allo the executive or directing Part. Et per tor. Cur. Plaintiff had ſudg- 
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ment. Note, This Judgment was reverſed in Domo Procerum. 6 Mod. 44. Mich. 2 Ann. B. L. 
College of Phy ſicians v. Roſe. 


8 
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There ſhall be eight of the College called Elects, who from amongſt them- 
ſelves ſhall yearly chuſe a Preſident; and as any of the Eleits fail (by Death 
or atherwiſc ) others fhall be choſen in their Places by the Survivors of the 
ſame Elett s. 


H. 3. None ſhall practiſe Phyſick in the Country without a Teſtimonial of One that has 
his Sufficiency from the Preſident, and three of the Kletts of the ſame College taken his 


G i a 6 o Degree of 
unleſs he be a Graduate in one of the Uni verſities. „nde, 


Phyſick in 

eitder of the Univerſities may not practice in London, and within 5 Miles of the ſame, without a Li- 
cence from the College of Phyſicians ; per Cur. clearly, and that by Reaſon of the Charter of Incor- 
poration, confirmed by 14 & 15 H S$. cap. 5. penn'd in very ſtrong and negative Words. As ro the 
Teftimonials granted by the Univerſities upon à Perſon's taking the Doctor's Degree, the Court was of Opi- 
nion, That theſe might have the Nature of a Recommendation, and give a Man a fair Reputation, bt 
conferred no Right ; and conſequently all thoſe Statutes which luve confirmed the Privileges of the Um 
verſities could revive or confirm nothing but the Repuration that this Teſtimonial might give ſuch 
Graduates. And as to the laſt Clauſe of this Statute, That none Jun prattije in the Country without a Ui 
erte from the Preſident and 3 Elects, wnleſs he be a Graduate of one of the Univerſities; it was ſaid, 
that all the Inference from that would be, That poſſibly two Licences may be neceſſary where a Pe rſon is 
mt a Graduate. In the Caſe of Door Levet Lord Ch. J. Holt did not think this a Queſtion worth 
being found Specially. The College of Phy ſicians without doubt are more competent Judges of the Qua- 
lifications of a Phyſician then the H niverſities; and there may be many good Reaſons for taking a par- 
ticular Care of thoſe that practice Phy ſick in London. Adjournatur. 10 Mod. 353, 354 Hill. 3 Geo 
. B R College of Phyſicians v. Doctor Weſt. 


4. 32 H. 8. cap. 40. S. 1. Enacts, that All Members of the Cillege of 
PHcians in London, ſhall be diſcharged of keeping Watch or Ward in the 
ſaid City and Suburbs thereof ; nor ſhall any of them be choſen Con/table or ther 
* within the ſaid City or Suburbs, and every ſuch Election ſhall be 
Ma, 

2. And it hall be lawful for the Preſident and Fellows of the ſaid Cal: 
ge, yearly to chuſe four of their Number, ho fhall have Power, after they 
are ſworn, to enter the Houſe of any Apothecary in the ſaid City, to ſearch 
and view his Wares and Drugs, and ſuch as they ſhall find defetiive and 
errupted, having called to their Aſſiſtance the Wardens of the Myſtery of A. 
per hecaries, or one 1 them, ſhall cauſe to be burut or otherwiſe deſtroyed. And 
der) Apothecary that ſhall deny the ſaid four Phyſicians Entrance into his 
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fy 
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S 
 % w®k 


the 
te eſe Sc. to ſearch, and try his Drugs, all forfeit 51. ene half to the 


Ing, and the other to him that will ſue for the ſame; and every of the ſaid 
8111 Ter, uus 
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* Cay's A- Perſons ſo choſen, retfisſing to be ſworn, or to make the ſaid Search once in 
x Bot Is Year, having no lawful impediment ſhall forjeit * 40 s. 8 
Were A 1 25 F. 3. And every Member of the College of F by/tcrans is hereby atitheriſed . 
pratlice Surgery in Londen, or elſewhere within the Realm. | 
. 32 H 8, cap. 42. & 1. Enacts, that The Barbers and Surgecns of Toy. 
don, are by this Ati united and made one Body Corporate, called ly the Ngy, 
of Matters and Governours of the Myitery and Commonalty of Barber; 
and Surgeons of London; and all Members of the ſaid Company, why ſhall 
be admited to practice Surgery, ſball be exempted from bearing of /irmour, an 
rom being put upon Watches or Inqueſis: And the ſaid Company and thei 
Succeſſors, ſhall have the Overſight and Correction, as well of Ereemen a; 
Foreigners, for ſuch Offences as they ſhall commit againſt the vood Order 7 
Barbery or Surgery, as heretofore among the ſais Myſtery and Company if Bax. 
bers of London hath been accuſtomed. 

S. 2. And the ſaid Company of Barber-Surgeons ſball have free Liberty 

yearly, to take four Perſons condemned for Felony, for Anatomies yearly, 
S. 3. And no Barber in London, or within one Mile thereof, jhall proj; 
Surgery, letting of Blood, or any other Thing relating thereto, except drawn; 
of Teeth; nor ſball any Perſon who practices Surgery within thoſe Linits, 


exerciſe the Craft of a Barber; and all Perſons prattifing Surgery in Linden, 
or within one Mile thereof, ſhall have an open Sign in the Street where they 


— 


dwell, that all People may know where to reſort to them. 
S. 4. And no Perſon ſoul have or keep a Barber's Shop in London, unle; 


he be a Freeman. 

F. 5. And there ſhall be choſen yearly four Mafters for the ſaid Company, f 
which two ſhall be expert in Surgery, and the other two in Barbery, who ſha 
have Power to puniſh and correct all Defaults in the ſaid Company, and even; 
Perſon who ſhall offend in any of the Articles aforeſaid, ſhall forfeit 51. jo 
every Month he ſhall ſo offend, one Moiety to the King, and the other to tu 


that will ſue for the ſame. 
S. 6. Provided that the ſaid Barbers and Surgeons ſpall pay Scot and It, 


and other Charges as 8 

S. 7. Provided it ſhall be ſor any Perſon, not being a Barber or du. 
geon, to retain in his Houſe as a Servant, a Barber or Surgeon, who may ex- 
erciſe his Art in his Maſter's Houſe, or elſewhere, by bis Licence. 

6. 34 & 35 H. 8. cap. 8. F. 3. Enacts, that It ſhall be Jawful for any g 
the King's Suljetts, having Knowledge and Experience in the Nature of Herts, 
Roots, and Waters, or applying the ſame to practice, to miniſter to any outward 
Sore, Wound Impoſthumation, outward Swelling or Diſeaſe, any Herbs, Oin. 
ments, Baths, and Plaifters, according to their Skill ; and alſo Drinks for ite 
Stone and Strangury, or Azues, without incurring any Pain by the ſaid cli. 


zute. 3 H. 8. cap. 11. 

Debt upon the . By 1 Mar. cap. 9. F. 2.4. The aboveſaid Af of 14 H. 8. cap. Fn 
— 2 incorporating the Phy/icians of La is confirmed ; And it is enaſffel 
e hate + that whoever ſhall be committed to Priſon by the Preſident of the ſaid Corpiris 
as Preſident Zion, or ſuch as ſhall be elected yearly, for the Correction of Offenders, to ay 
of the Col- Priſon within the ſaid City or Precintt, except the Tower of London, the Rec- 
3 hy- er of ſuch Priſons ſhall receive in Cuſtody ſuch Offenders, as ſpall be [0 Col 
London. and mitted, without Bail or Mainpriſe, until ſuch Offender fhall be diſcharged i) 
of the Cor- the Preſident and ſuch Perſons as ſhall by the ſaid College be thereunts an 
38 of thoriſed, upon Pain that ſuch Keeper ſpall forfeit Aouble the Fine that fun 

hy ſicians Offender ſball be aſſeſſed to pay, ſo that the ſaid Fine do not at any one Time 


1 1 exceed the Sum of 201. one Moiety whereof ſhall go to to the Crown, and th 
fendant uſed other to the ſaid Preſident and College. 


the Art of 
Phyſick in London without Licence from the College there, againſt the Stature and their Charter Yr 
Wa. 
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ich he demanded 5 |. for every Month, being the Penalty given by the Statute ; The Deſendam 
3 the Statute 34 H 3. which enables every one to practiſe Phyſick or Surgery, being Skilful there. 
in, notwithſtanding any Act to the contrary, The Plaintiff replies and ſbecus the Statute 1 Aar. cap. 9. 
which confirms their Charter, and every Article thereof to ſtand in force ; any Act, Statute, Law, 
or Cuſtom to the contrary notwithſtanding. Hereupon the Defendant demurred; 1ft, Becauſe this general 
Clauſe in this Lav doth not re ſtrain the Stutute of 34 H. S. 2dly, That this Pleading is a Departure : For 
it ought to have been ſhewn before. It was argued for the Plaintiff. 1ſt, Thar the Act of 34 H.S. 
is repealed by the 1 Mar. Dad the College of Phyſicians in London, as fully as if it had heen by expreſs 
Words recited and 3 1 For when it confirms the Charter of 14 H 8. and appoints, that it, and 
every Part thereof ſhall ſtand and be available, the Statute of 34 H. 8. cannot ſtand with it, Quia 
Leges Poſteriores Leges priores contrarias abrogant, 4 Ed. 4. Portcr's Cale, Co. 1. fol. 25. b. 2dly, IMat 
it 1s not any Departure ; becauſe there is not any new Matter, but Matter pleaded in reviving of the 
Former or Fortification thereof, and a Record was ſhewn. Mich. 10 & 11 Eliz. betwixt Bomelins 
v.. + + Where the Record was in the ſame Manner as this Record is; and there the Plaintiff had 
u nt: Wherefore'&c. and there being none on the Defendants Part to argue; The Court upon 
earing the Record, pave Rule that judgment ſhould be entred for the Plaintiff, Unleſs &c. Cro. J 
121. Thin. 4 Jac. B. R. Doctor Laughton v. Gardener. 


H. 5, 6. And if the Warden f the Grocers (that is of the Apothecary's 
Company) ſhall neglect to go with the Preſident, or four hyficians elected, 

according to the ſaid Statute of 32 H. 8. to ſearch for faulty Drugs when re- 

quired ſo to do, that then the ſaid Phyſicians may ſearch and puniſh the ſaid 
Apothecaries for any faulty Drugs without the ſaid Aſſiſtance of the ſaid Mar- 

dens; And every Perſon, who ſhall refift ſuch ty FR forfeit 101. And 

all Fuſtices of Peace, Mayors, Sheriffs, Bailiffs, and Conſtables, and other 

Officers within the ſaid City and Precinbis, are required to affift the ſaid Pre- 

fident and College, and all Perſons authoriſed by them, to put the aboveſaid 

Statutes in Execution, upon Pain of incurring a Contempt. 

8. A Judgment in Debt was obtained upon the Statute 14 H. 8. Om 95: 

by Doctor Laughton Pre/ident of the College of Phylicians in London, N 121 
who died before Execution had, and thereupon the Srcceſſor brought a Sire S. C. 
Facias to have Execution; It was thereupon demurred, becauſe the Scire 
Facias ought to be brought by the Executor or Adminiſtrator of him 
who recovered, and not by the Succeſſor; But upon hearing of the Re- 
cord, without Argument, the Court held, that the Succeſſor might well 
maintain the Action, for the Suit is given to the College by a private 
Statute; And the Suit is to be brought by the Preſident for the time be- 
ing; And he having recovered in right of the Corporation, the Law ſhall 
tranfer that Duty to the Succeſſor of him who recovered and not ro his 
Executors, the Action being brought, for that he practiſed Phylick in 
London without Licence of the College of Phyſicians, againſt the Sta- 
tute of 14 H. 8. wheretore it was adjudged. for the Plaintilf Cro. J. 15 
9, 160. Paſch. 5 Jac. B. R. Doctor Atkins v. Gardener. 

9. An Action brought in the Name of the Preſident alone is not good ; Pemberton 
Per Coke Ch. J. and Doderidge J. againſt Haughton J. 2 Bull. 185, 186. 8 8 
Hill he College of Phyſicians v. Doctor Tenant ee 

ll. 11 Jac. the eg y : Objection 

that the Pre- 
fident only ſhould bring the Action, ſaid, that that had been frequently over-rul'd. 2 Show. 166. pl. 158. 
Mich. 33 Car. 2. B. R. Preſident ard College of Phyſicians v. .. .. Debt was brought in the Natne of 
the Preſident and College of Phyſicians, on the Statute of 14 H. 8. cap. 15. for the Penaltv of 51 
per Month for practiſing Phy ſick in London without Licence; and upon Demurrer to the Dec lara. 
ton, this Exception among others was taken, That the Action ought to be brought in the Name of 
the College only, or the Preſident only, the Words of the Patent being Quod ipſi per nomi an 4/1. 
dentis Co legii, Seu Communitatis Faculratis Medicine, London, ſhould fue and be ſucd. To thi; ir 
vs anſwered, That they are incorporated by the Name of Preſident and College, and have in co 
quence of that a Power to ſue and be ſued by that Name, and this Power is not taken awiy by th +4. 
ditional affirmative Power which is farther given to them. And Judgment was given for the Plain 
2 Salk. 451. Trin. 13 W. 3 B. R. The Preſident and College of Phyficians of London v gane. 
Abe Action was brought by the Name of Preſident and College or Community of to u of 
Phyſick in London, for practiſing Phyſick without Licence, Per quod Aci io accrevit Demiro Rev I n. 
Regine & eidem Præſidenti qui tam pro Collegio & Communitate & c Holt Ch. J. faid, Thi: is the bell 
Way of declaring, eſpecially ſince the Penalty is given to the Corporation; ſed adjort arm 5 Mod 
327. Hill. $ W. z. College of Phyſicians v. Salmon. 
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Jo. 261. S. 
C. by the 


Name of the 


College of 


Pliyſicians v. 


Butler. 


S. C. cited 
5 Mod. 328 
in the Caſe 
of the Col⸗ 
lege of 


ſons requiring his Skill, Herbs, Ointments &c. to their Sores c. and to 4% 


7 
— — 


10. Debt was brought upon the Statute ot 14 H. 8. 5. tor practiſing 
Phyſick within ſeven Miles of London without Licence &c. The DE 
t-ndant pleaded the Statute of 34 H. 8. cap. 8. and that he having Skill in 
the Nature of Herbs, Roots c. by Speculation and Practice applied to Per. 


other Diſeaſes in the ſaid Statute mentioned, prout ei bene licuit, and as to 
any other Practice Not Guilty; Er de hoc ponit &c. Et hoc paratus eſt 
verificare ; The Plaintiff replies and fhews the Statute 1 Mar. 9. which 
confirms the Charter of 10 H. 8. and the Statute 14 H. 8. and appcints that 
it ſhall be in Force notwithſtanding any Statute or Ordinance to the contrary, 
Hereupon the Queſtion was, whether the 34 H. 8. 8. be repealed by the 
1 Mar. 9. by reaſon ot the general Words, Any Act &c. to the. contra 
&c ? Richardſon Ch. J. conceived it was; Bur Croke J. conceived, that 
the 34 H. 8. related to Surgeons, and their applying outward Medicines 
to outward Sores and Diſeaſes, and Drinks only tor the Stone, Strangul. 
lion, and Ague, and that that Statute was never intended to be taken 
away by 1 Mar. 9. But to this Point Jones and Whitlock J. would not 
deliver their Opinions ; Bur admitting the Starute of 34 H. 8. to be in 
Force, yet they all reſolv'd that the Detendant's Plea was ill; For in 
his Pleading, That he apply'd Herbs, Ointments &c. to their Sores 
&c. he /eaves out the principal Word in the Statute, viz. (Externis) and 
does not few that he miniſtred Potions for the Stone, Strangullion, or Ague, 
as the Statute appoints to theſe three Diſeaſes only and no other, ſo that by 
this Plea his Potions might be miniſtred to any other Sickneſs, and for 
this Cauſe affirmed the judgment. Cro. C. 256. Trin. 8 Car. B. R. Bur- 
ler v. the College ot Phyticians. 

11. An Action was brought in C. B. upon the Statute 3 H. 8. ſor Prac- 
tiſing Phyſick without Licence, and Judgment given; And Error was 
brought in B. R. becauſe the Judgment was wholly given for the Preli- 
dent, whereas it ſhould have been given Part for the Preſident and Part 
tor the King; In Maintenance of rg e e it was anſwered, That 
the judgment is to be given for the Party who brings the Action. and 
11 the Action had been brought by the King only, Judgment ſhould have 
been given tor him only, yer the Money recovered ſhall be diſtributed as 
the statute directs. Roll Ch. J. ſaid, the Caſe is nor alike where the King 
brings the Action, and where the Informer brings it; For the King may 
receive all the Money, and the Informer may have his Part by Petition to 
the King, and the King may it he will /e alone and have Judgment for 
all, it the King begins his Suit before the Informer, bur it he begins it atter- 
wards the Informer ſhall have his Part; And it the King do inform Tam 

ro ſeipſo as tor the College, there the College ſhall have irs Part ; Per 
Roll Ch. J. Sti. 329. Trin. 1652. Dr. Trigg v. the College of Phyl- 
cians. 

12. A Copy of the Statute for not adminiſtring Phyſick within London 
not being of the College &c. was produced by Detendant, and ſworm to 
be a true Copy taken our of the Rolls Chapel, and no Le Roy veult in it; 
and it was 4 that Cardinal Nolſey had a great Sum of Money to 
ſoiſt it in among others; But per Pemberton Ch. J. there were ſeveral 
Forms of Statutes in Ages paſt, and this has been allowed an Act d 
Parliament ſo often, and in 0 many Caſes, that he would not diſpute it 
now. 2 Show. 166. Mich. 33 Car. 2. B. R. Preſident and College ©! 
Phyſicians ...... : 

13. Deas brought upon 14 H. 8. 5. for practiſing Phy/ick in Nel. 
minſter tor ſo many Months; The Defendant pleaded the Letters Patents 
of K. Ch. 2. giving free Liberty to French Proteſtants to exerciſe the Fach 
of Phy/ick in London and Weſtminſter &c. and that he was a French Fre. 


teſtam 


——_— — 
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te unt &c. Upon a Demurrer the Plea was held ill ; But then an Ex- Phyficians 
ceprion was taken tO the Declaration, which ſets forth, that the Defen- V+ Salmon. 
dant practiſed Phyhck in Weltminiter, but does not ſay that Weſtminſter hy * 

: b . . 5 . WII 
is within ſeven Miles of London ; And tor that reaſon the Defendant nad brought by 
judgment. 4 Mod. 47. Mich. 3 W. & M. B. R. College of Phyſficians v. the Name of 
Buſh Preſident 
ö — 1 I] Le 
Community &c. and held naught ; but Holt Ch. J. ſaid there was no judgment Naga. Cate, 


14. Holt Ch. J. faid, it ſeemed to him that the Cenſors may tender an 
0:th as a neceſſary Conſequence of their judicial Power; but ſaid he 
would give no poſitive Opinion; And tho' a Perſon be et one of the Col- 
lege, vet it he $i 00g of Phy/ick within their Furiſdliction, he ought to ſub- 
ject himſelf ro the Law as well as any other. 12 Mod. 393. Paſch. 12 
W. z. in delivering the Judgment of the Court in the Cate of Dr. Gren- 
ville v. College of Phyſicians. 

15. The Cenſors of the College of Phyſicians in London are impowered 12Mod. 386. 
to inſpect, govern, and cenſure all Practiſers of Phyſick in Civitate Lon- 8 8 
don and ſeven Miles round, ſo as to puniſh by Fine, Amerciament, and 2 492. 
Impriſonment. Per Holt Ch. J. the Cenſors have a Judicial Power ; For But tho' the 
a Power to examine, convict, and puniſh is Judicial, and they are Judges Pills and 
of Record becauſe they can fine and impriton; and being Judges of the Medicines 
Matter what they have adjudged is not traverſable. 1 Salk. 396. Trin. 12 Crea 
W. z. B. R. Groenvelr v. Burwell. Pillulæ & 

bona Medi- 
camenta, yet no Action lies againſt the Cenſors; becauſe it is a wrong Judgment in a Matter within 
the Limits of their Juriſdiction, and a judge is not anſwerable, either to the King or the Party, 
for the Miſtakes or Errors of his Judgment, in a Matter of which he has Juriſdiction : It would ex- 
poſe the Juſtice of the Nation, and no Man would execute the Office, upon Peril of being arraign- 
ed by Action or Indictment for every Judgment he pronounces. 1 Salk. 397. Trin. 12 Will, 3. B. K. 
Groenvelt v. Burwell & al. 


16. Since the Statute of H. 8. of Confirmation of the Charter of rhe 
College of Phyſicians none can practiſe Phyſick in London or within 
7 Miles round it, without a Licence trom the College, and the Exception 
therein does not qualify the prohibitory Clauſe in it, but only orders, That 
in all Parts of England a Practiſer ot Phyſick muft either have a Licence 
trom the College, or be a Graduate in either of the Univerhities ; and this 
was the Scopeot the Statute in few Words; per Holt Ch. ].12 Mod. 602. 
at Niſi Prius. Mich. 13 W. 3. Anon. 
17. 10 Geo. 1. cap. 20. Recites former Als. And 
S. 1, 2. Impowers the Cenſors &c. to ſearch the Houſes of any Perſons 

keeping Medicines, Drugs c. and to deſtroy al ſuch as arc detet ius, corrupt- 
ed or decay d; Except Drugs in the Houſes or Marel ouſes of Merchants Cc. ont 
making or keeping Medicines for Sale. 

9. 3. Gives Liberty to the Apothecaries to appeal to the College. 

S. 4. Inſticts a Penalty of 10 l. on Perſons hindering a Search. 
. Ra 6. Patentees for ſole making Ec. any Medicine are wut to le prejudiced 
Yreby, 
S. J. Where any Perſon ts condemned by the Cenſors for nit well execut- ꝓhis þ 
ng, prattifing, or ufing the Faculty of Phyſick he may within 14 Days after was to be in 
mY to the College, and the Fudement given on ſuch Appeal! jhall We * | 
Hui. ee ears, 

9.8. Enacts, that this AGF and the Aﬀs of 14 and 15 H. 8. cap. 5. Sedo o_ 
and 32 H. 8. cap. 40. and 1 Mar. $f. 2. cap. 9. be deemed publick Atts. newt Schon 


of Parlia- 


For more of Phylicians and Surgeons in General, See Recuſant, and 88 
other proper Titles. 
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Pirates and Piracy. 


— 


(A) Pirate or Piracy. / hat. Who. And how conf. 
| dered. 


I, A Pirate is now taken tor one who maintains himſelf by Pillage ang 
robbing at Sea; But in former times the Word was uſed in a betty 
Sen/e, being attributed ro ſuch Perſon to whoſe Care the Mole or Peer of 
a Haven was intruited ; and ſometimes for a Sea Soldier. Aſſer Mene. 
vens' Epiſt. in vit. A&:ltredi, —Rex Ælfredus juſſit Cymbas & Galeas, i.e 
longasNaves tabricari per regnum, ut nayali prælio hoſtibus adventantiby; 
obviaret ; Impoſitiſque Piratis in illis Vias Maris cuſtodiendas commilr 
Cowel's Interp. Verbo Pirata. 
Br. Corone, 2. A Norman was Captain of an Engliſh Ship who had Engliſh Per, 
pl. 113. cites cy;zh him, and robbed People upon the Sea, and was taken and tound Gui. 


2 pl. C. ty; and becauſe he did it in the Norman Language, it was accounted 


cap. 1. fo. 10. C, Felony againſt him, and he v/as hang'd ; And againft the Hngliſb it was 
b. 11. cites adjudg'd Treaſon ; becauſe they did it in the Englith Language; and they 
8. = were drawn and hang'd. Br. Treaſon, pl. 16. cites 40 All. 25. that it 
45 TP 93» was ſaid by Firzjohn to have been before Shard ; Quod non negatur. 


7 Jac. in the 
Caſe of the Admiralty cites S. C.—— Hawk. Pl. C 87. cap. 32. S. 1. and 98. cap. 37. S. 2. cites 8. C 


Before the Statute of 25 E. 3. if a my had committed Piracy upon another (for fo is the Book 
to be intended upon a Fact done hefore 25 E 3.) This was holden to be Petit Treafon, for which he 
was to be drawn and hang'd ; becauſe Pirata eſt * Hoſtis humani generis, and it was contra Lireancie ſue 
debiturm e But if an Alien, as one of the Normans, who had revolted in the Reign of King John, had 
committed Piracy upon a Subject, this Offence could be no Treaſon ; for tho* he were Hoſtis bunon 
oeneris, yet the Crime was not contra ligeancie ſue debitum, becauſe the Offender was no Subject, bu: 
ſince the Statute of 25 E. 3. this is no T reaſon in the Caſe of a Subject, 3 Inſt 113. 

* If Piracy be committed on the Ocean, and the Pirates in the Attempt there happen to overcome, 
the Coptors are not obliged to bring them to any Port, but may expoſe them immediately to Puniſhment, 
and hang them up at the Main-yard End before a Departure; for the old natural Liberty remains in 
Places where are no Judgment. Molloy 61. cap. 4. S. 12. And therefore at this Day, if a f 
ſhall be on a Voyage to the Weſt-Indies, or on a Diſcovery of thoſe Parts of the unknown World, 
and in her Way be aſſaulted by a Pirate, but in the Attempt overcomes the Pirate; by the Laws Marie, 
the Veel is become the Captors; and they may execute ſuch os of Prey immediately, without any Solem- 
nity of C:ndenmation. So likewiſe, if a Ship be aſſaulted by Pirates, and in the Attempt the Pirates <4! 
be overcome, if the Captors bring them to the next Port, and the Fudge openly rejects the Trial, or ti 
Captors cannot wait for the Judge without certain Peril and Loſs, ſuſtice may be done upon them by the 
Law of Nature, and the ſame may be there executed by the Captors. Molloy 61. Cap. 4. S. 13. 


3. 28 H. 8. cap. 15. S. 4. This Act ſhall not extend to any Perſon for tai. 
ing any Victual, Cables, Ropes, Anchors cr Sails, which ſuch Perſon (ccu- 
pelled by Neceſſity) taketh of any Ship which may ſpare the ſame, ſo the Pai 
Þ 'y for the ſame Money or Monies worth, or deliver a Bill Obligatory 10 

Morocco. paid, if the taking be on this Side the Straits of * Morroke, to be paid within 
Molloy 65 four Months, and if it be beyond the ſaid Straits, to be paid within te! 
r a and that the Makers of ſuch Bills pay the ſame at the Day .. 
mitcd. 
S. C. cited. 4. A Man cannot be hanged for Piracy for a Robbery done on the Thames 
4 ve „ for this is infra Corpus Comitatus; Per Coke and Doderidge. Roll. R 
oa 175. Paſch. 13 Jac, B. R. Palachie's Caſe. 


enters into a 

Port or Ha- 
ven of this Kingdom, and a Merchant being at Anchor there, the Pirate aſſaults him and robs hir, 
this is not Piracy, becauſe the ſame is not done ſuper altum Mare, for that the Act is infra Cor?” 
Comitatus, and was inquirable and puniſhable by the Common Law, before the Statute of 28 H. 6 


15. Molloy 69. cap. 4. S. 27. 


5. K 
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" 5. It a Pirate attacks a Ship, and only tates away ſome of the Men in 
Order to the ſelling them tor Slaves, this is Piracy by the Law Marine ; 
But if a Man takes away a Villain or Ward, or any other ſubje& and 
{11s them for Slaves, yet this is no Robbery by the Common Law. Mol- 
loy 63. Cap. 4 8. 16. 2 : 

6. If a Pirate ſhall attac a Ship, and the Maſter for the Redemption 
ſhall give his Oath to pay a Sum certain; though there be no taking, yet is 
the fame Piracy by the Law Marine; but by the Common Law there 
muſt be an actual Taking, though it be but to the Value ot a Penny, as to 
a Robbery on the Highway. Molloy 64. cap. 4. S. 18. 

7. If a Ship ſhall rde at Anchor, and the Mariners ſhall be part in their 
Ship-boat, and the reſt on the Shore, and none ſhall be in the Ship; yer if 
a Pirate thall attack her and rob her, the ſame is Piracy. Ibid. 

g. It was reſolved by all the Judges, and the reſt ot the Commiſſioners 
then preſent, that his Majeſty having granted Letters of Repriſal to Sir Ed- 
mond Turner and George Carew againſt the Subjects of the States Gene- 
ral of the United Provinces, and that afterwards that Grant was called 
in by Proclamation, and afterwards ſiperſeded under the Great Seal; That 
Carew | without Turner] having deputed ſeveral to put in Execution the 
ſaid Common, who accordingly did; and being indicted for Piracy, 
the ſame was not a felonious and a N Spoliation in them, but 4 
Caption in order to an Adjudication ; and tho? the Authority was deficient, 
yet not being done by the Captain and his Mariners, animo Deprædandi, 
they were acquitted. Molloy 71. cap. 4. S. 33. | a 

9. 118 12 NM. 3. cap. J. S. ). If any of his Majeſty's Subjects ſpall This Act is 
commit Piracy or Robbery, or any At of Hoſtility, againſt cthers His Maje;- 727 3 
ty's Huljelts upon the Sea under Colour of anz Commiſſion from any foreign 1. cab 19. 
State, or Authority from any Perſon whatſcever, ſuch Offenders, and every of 
them, ſhall be adjudged Pirates, Felons, and Robbers; and being convitted 
according to this Att, or 28 H. 8. cap. 15. Hall ſuffer Pains of Death, and 
loſs of Lands and Goods. 

S. 8. If any Commander of any Ship, or any Mariner, ſhall in any Place 

where the Admiral hath Furiſdiction, betray his Truſt, and turn Pirate, 
Enemy, or Rebel, and piratically and felonioufly run away with the Ship, or 
any Brat, Ordnance, Ammunition, or Goods, or yield them up voluntarily to 
any Pirate, or ſhall bring any ſeducing Meſſuages from any Firate, Enemy or 
Rebel, or conſult or confederate with, or attempt to corrupt any Commander, 
Oficer, or Mariner, to yield up or run away with any Ship or Goods, or turn 
Pirate, or go over to Pirates, or if any Perſon ſhould lay violent Hands on his 
Commander to hinder him from fighting in Defence of his Ship and Goods, 
r confine his Maſter, or endeavour to make a Revolt in the Ship, he ſhall 
be adjudged a Pirate, Felon, and Robber, and being convicted according to 
this Act ſball ſuffer Death, and loſs of Lands and Goods. 

10. 8 Ceo. 1. cap. 24. . 1. If any Commander of any Ship, or other Per- This Actis 
ſen, ſall trade with any Pirate, or ſhall furniſh any Pirate, Felon, or Robber, made perpetu- 
in the Seas, with Ammunition, Proviſions, or Stores, or ſhall ſit out any Ship 4 ® OY eo 
knowingly and with Defign to trade or correſpond with any Pirate c. or if A 2, 
any Perſon ſhall conſult, combine, or correſpond, with any Pirate Ec. knows 
ng him to be guilty of any Piracy, Felony, or Robbery, ſuch Offender ſhall be 
andged guilty of Piracy, Felony, and Robbery, and ſball be tried according 
10 the Statutes 28 H. 8. cap. 15. & 11 & 12Will. 3. cap. J. and being cou- 
digte ſball ſuffer Death, and loſs of Lands and Goods ; And if any Perſon 
belonging to any Ship, upon meeting any Merchant-Ship on the High-Seas, or 
% any Port, Haven, or Creek, ſhall forcibly loard and enter ſuch Ship, and 
tough they do not ſeiſe and carry her off, ſhall threw over-board or deſtroy any 
f the Goods, they ſhall be puniſhed as Pirates. 

H. 10. This Att fhallextend to all His Majeſty's Dominions in Afia, Afri- 

a, and America, and ſhall be a publick Act, and ſhall continue q Years Ec. 


Om” 


11. An 
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11. An Indictment was againſt a Ma/fer of a Ship tor piratically J 

ing his up. The Caſe was, viz. A Suip was laden with Linnen ar Fe 

tendam, and bound for Malaga in Spain, and when the Defendant receive 

the Bill of Lading, he was ordered by the Merchants and Owners 79 put 

in at Lynn Regis in Norlolk, in order 79 get a Mediterranean Paſs for his 

Safety; and when he came near Dartnuth Bay, it was prove by Th 

Witneſs, (who was the Carpenter ot the Ship) that the Defendant tamper'd 

with him, to know what he would take to knock the Ship in the Head * and 

it was proved /y another Witneſs, that the Defendant gave the Shrp's Cen 

ſome Bowls of Punch on that Day the Ship was burnt, and made them a“ 

arunk ; and att-rwards order'd this Witneſs to make a Fire in the Cabin 

where there was none for a Month before that Time; which he did when 

the Detendant and molt ot the Crew were going athore, except two that 

were very drunk; and that there was but one Bucket belonging to the Sh; 

which the Deſendaut had ordered a Sailor to fling overbrard the Day befor: 

the Ship was burnt. The two Sailors who remained drunk in the Ship 

made Oath, That they were ſleeping there till the Ship was fo much en 

fire, that they could nor relieve her nor themſelves, but that they were 

carried off by another Ship's Boat then in the Harbour. Upon this Eyi. 

dence the Preſumption was very ſtrong, and the Ship was burnt by that 

Fire which was firſt made in the Cabin; but this being only Preſunp- 

tion and no direct Proot the Detendant was acquitted. 8 Mod, 74. Paſch, 

$ Geo. 1. the King v. Maſon. 

12. He was atterwards tried upon another Indictment for Piracy, ia 

ſealing the Goods which he had at Rotterdam on Ship-board, and con- 

ſigned ro ſuch a Place, viz. to Malaga; and the Evidence againſt him was, 

that the Goods were delivered to him, and that afterwards he got beth the 

Ship and Cargo inſured at London and Rotterdam; and when he came to 

the Coaſts ot England, he privately run all the Goods, and when the Ship 

happened to be burnt, he came to Dartmouth and proteſted both Ship and 

Cargo as burnt and loſt, (according to the Method ot proteſting inſured 

Ships) tho' the Cargo was 17 run by him as before- mentioned, 

which was proved by ſeveral Witneites. To prove the Delivery of the 

Goods to him, an Exemplification of the Entry thereof was otter'd in 

Evidence, which Entry was made in the Cuſtom-houſe Books at Rorter- 

dam, and atteſted by a Publick Notary, and ſealed with the publick Seal 

there; bur the Court would not admit this Exemplification to be given in 

Evidence, thereupon the Owner of the Goods proved the Property and te 
Delivery &c. 8 Mod. 75. the King v. Maſon. i 

It is _ 39 13. The Counſel for the King againſt the Defendant laid down this tor 
te fime a Rule, viz. That all Acts which amount to Felony at Land, the fa 
Fact done Would amount to Piracy at Sea; that upon this Evidence it plainly ap- 
upon Land, pear'd, that theDetendant had run the Goods Animo furandi, which it done 
had been fe- at Land would be Felony; as tor inſtance, it Goods are delivered to 2 
ny: -Paſch Carrier, and he iteals them Animo furandi it is Felony, and fo is this P- 
13 Jac. B. K racy; For it appears by his proteſting that the Ship and Cargo was burn! 
Palachie's and loſt, that he deſigned to cheat both the Owners and Inſurers. 8 Mod. 
Caſe. 75. King v. Maſon. | 
14. It is true ifa Miſter of a Shipruns Goods with an Intention to cht 
King of the Duties, this is no Piracy, tho the Goods ſhould happen to be/#:*/ 

as forfeited to the Crown for not paying the Duties. But here by the DelenG- 

ant's proteſting the Goods to be loſt when they were not, but privately run 9) 

him, this mu/t be with an Intention to cheat and detraud rhe Owners, 1! 

it was done animo furandi, and his Intention makes it Piracy, as a felon- 

ous Intent makes the Action Felony. The Defendant produced an Inſtr 

ment in Writing under the Merchant's Hand, who treighred the Ship (d 

he pretended) by which he had Authority to run the Goods as he ſhould 

find K ; but upon Inquiry and Proof this ſeemed to be a F, 

ger y; For the Merchant on Oath, denied his ſigning the Inſtrument, * 


the Witneſs to it being now produced to prove the Signing, made — 
C.. 
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har he did not know the Merchant therein mentioned, bur that the 
Defendant and another were at a publick Houſe in Rotterdam, and ſent 
r this Witneſs, who came, and then the Defendant told him, that the 
ther Perſon there reſent was his Merchant, and that he ſent tor him to 
de a Witneſs to the Power his Merchant gave him; and thereupon the In- 
trument being ready drawn, that other Perſon ſigned it, and this Wir- 
geſs atteſted it; all which gave room tor a Preſumption that he intended 
che running the Goods, before he left Holland, Animo furandi ; Br not— 
withſtanding, the Judge of the Common Law, who aſſiſted the Judge of 
the Admiralty, directed the Jury to acquit the Defendant, for that the 
Guds were delivered to him upon a ſpecial Truſt to deliver them at Malaga, 
and that it could be no Piracy to convert thoſe Goods in a traudulenr 
Manner until that ſpecial Ta was determined, no more than it could be 

Felony in a Carrier by converting ot Goods delivered to him to carry to 

ſach a Place before that ſpecial Truſt was determined; and this appears 

to be the Law of England by concurrent Reſolutions in ſeveral Law 

Books. 8 Mod. 75, 76. the King v. Maſon. 

15. Thereupon the Counſel for the King inſiſted, that tho* this was If a Bt or 
not Piracy before the ſpecial Truit was determined, yet the breaking open EO of _ 
{me Bales of Linnen on board this Ship made it Piracy; tor this was a % 0 
Converſion with Force & Animo furandi; and that it would be Felony in Maſter 10 
a Carrier to break open any Boxes delivered to him, and to convert them carry over 
mimo furandi, for ſuch a Converſion by Force is Felony, though the Sca to ſuch a 
ſpecial 'T'ruſt was not determined ; But the Court held there was a Dif- . wot * he 
ference between opening of Bales of Linnen, and breaking open Locks or Nails with the 
of Boxes by a Carrier, and that this was no Piracy, whereupon the Jury whole Pack 
acquitted the Defendant of this Indictment. 8 Mod. 76, 77. the King v. ® Bale to an- 


other Port, 
Maſon. and there ſells 


and diſpoſes 
of the ſame, the ſame is no Felony. But if he opens the Bale or Pack, and takes any Thins out re u- 
andi, the fame may amount to ſuch a Larceny, as he may be indicted in the Admiralty, tho* it amounts 
not to a Piracy. Yet if ſuch a Maſter of Ship ſhall carry the Lading to the Port appointed, and after Je re— 
takes the «hole Pack or Bale back again, this may amount to a Piracy; For he being in Nature of a com- 
mon Carrier, the Delivery bad taken its Effect and the Privity of the Bailment is determined Molloy 63, 


64. Cap. 4. S. 17. 


16. (And he was afterwards tried upon a third Indictment for a Cheat, 
in committing the Acts aforeſaid and was found Guilty, and tined, and 
impriſoned till he paid the Fine. 8 Mod. 77. the King v. Maſon ) 


(B) Mat is forfeited &c. 


1. DAtentee of Pirate's Goods ſhall pay uo Ciſiem; For as they are 
Goods given by Law to the King, there is no reaſon he ſhould 
hate Cuſtom for his own Goods. Lane 15. Hill. 4. e. Anon. 

2. By the Grant of Bona Piratarum, he ſhall not have Goods which the Roll. K 285. 
Pirates had ſtolen from others, but only their own proper Goods, and the eee ee 
Ou ners of the reſt ſhall have their Goods reſtored to them again if they Bikers Caſe 
come tor them; but if they come not, then they arc to be torteired to the s.C.—Mol- 


Ring; Per Coke Ch. J. who ſays this was the Opinion of all the Judges. 3 loy 66. cap 


Bull, 148. Mich. 13 Jac. Prinſton's Cale. 55 5 me eg 
Pi 1 . = 9 # * 2 "Is » . . 5 „ 1 

3. Pirate ought to be attainted of Piracy before the Forfeiture of his own King ſhall 
proper Goods; Per Coke Ch. J. ut ſup. 3 Bull. 148. have the pi- 
ratical Goods 
v dere the Oconer js not known. Jenk. 325. pl. 40. The Goods taken from others the King can- 


"0t grant; For it appears by the Statute 27 E 3. H.. 2. cap. S. that the Merihart ſo robbed ſhall be receryrd 
” prove that the Goods or Chattels leleno to him by 1 is Chart or Cocket, er by eil er lazoful Proof of Mercharts 
Fe. and then the ſaid Gods ſoall be delivered with cit any Suit at the Common Lav, which Act is general, 
+ tae Robber Privy or a Stranger. But jt was reſolved, that until ſuch Proof be made the King may Je 


Uuunu the 
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the ſaid Goods ;,, For Goods of which the Property is unknown, the King may ſeiſe. And if they & 
Bona Peritura the King may ſell them, and upon Proof reſtore the Value And Note, the Statute "Is 
not limit the Owner to any certain Time to prove the Property of the Goods in ſuch Caſe of Depred3i.,. 
12 Rep. 73. Trin. 8 Jac. Ty 

4. A Ship belonging to Merchants is nor forfeited for the Piracy of th, 
Crew that were in it. Per Doderidge and Coke. Roll R. 285. Hijl I3 
Jac. B. R. Hildebrand's Caſe. 

5. 8 Geo. 1. cap. 24. S. 2. Enacts that every Ship fitted out with a De 
to trade or correſpond with any Pirate, and all the Merchandizes put on Bug: 
the ſame, with an Intent to trade with any Pirate, ſhall be forfeited, ne 

4 ” . . A p, 
Moiety to the King, the other to the firſt Diſcoverer of ſuch Deſign, why may 
ſue for the ſaid Ship c. in the High Court of Admiralty. 


ww — -- - w x 


(C) Property alter d. In what Caſes. 


1. L'N Rand, Denmark and Spain are in Amity with one anot! ; 4 

Dane robs a Spaniard upon the Seas ; The Goods are fold . 

land. They ſhail be reſtored to the Spaniard, becau:: ot theſe . 

Per omnes ſuſticiarios Angliæ. Jenk. 165. pl 17. cices 2 R. 3. 

5 P. And 2. Buying in Market Overt without Fraud Goods taken by Pirates pi. 
the 282 ratically will detend the Buyer. Reſolved. Hob. 19. pl. 103. Don Diego 
ehe d'Acunà v. Jolitf & al. 


concluded, 
and if they a ; | 
ſhould go about in the Admiralty to queſtion the Property, in order to Reſtitution, they «ill be probj- 
bited. olloy 66. cap. 4. S. 23. 

If an Engliſh Merchant buys Goods of a Pyrate, the Owner may have Remedy againſt the Buyer, 
Per Doderige 15 3 Bulſt. 29. Paſch. 13 Jac. B. R. in Caſe of The King v Marſh.— But nothirg is 
mentioned by oderidge of Market Overt.— And Trin. 41 Eliz. C. B. it was reſolved by all the 
Court, That Goods ſo taken being ſold upon the Land, unleſs it be in a Market Overt, doth not alter 
the Property. Cro. E. 685. pl. 20. Anon, 
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Vent. 308. 3. Goods are * taken by Pirates, yet this does * not change the Property; 
Anon S. P. tho' if Goods are taken by an Enemy, and retaken by an Engliſhman, it 
Cone Hop, is otherwiſe. Vent. 174. Mich. 23 Car. 2. B. R. in the Cale of Radley 
78. Spaniſh v. Eglesfield. 
Ambaſlador's 

Caſe. 2 Lev. 25. S. C. *S. P. Reſolv'd. Godb. 193. Trin. 10 Jac. C. B. Greenway v. Baker, 
Cro. E. 685. pl. 20. Trin. 41 Eliz. S. P. adjudged in an Anonymous Caſe. 

By the Star. of 2 E . Cap. 13. if a Merchant loſe his Goods at Sea by Piracy or Tempeſt, (not be. 
ing wreckt) and they afterwards came to Land; if he can make Proof they are his Goods, they fhal! 
be reſtored to him in Places guildable by the King's Officers and fix Men of the Country; and i 
other Places by the Lords there and their Officers, and fix Men of the Country. Molloy 65. cap. 4 
S. 22—This Law. hath a very near Relation to that of the Romans, called de Uſu-Caprione, or the 
Atinian Law; for Atinius enacted, That the Plea of Preſcription or long Poſſeſſion, ſhould not a4 
in Things that had been ftoln, but the Intereſt which the right Owners had ſhould remain perpetu 
The Words of the Law are theſe, Quod ſurreptum eſt, ejus rei zterna Auctoritas eſſet, where by A 
toritas) is meant Jus dominii. Ibid. 


See 10 Mod. 4. In all Caſes where a Ship is taken by Letters of Marque or Pirac), 
7 Kr. if che ſame is not carried "ys Prefidia of that Prince or State by He, 
ject the ſame was taken, the Owners are nor diveſted of their Propet!) 
but may reſeiſe whereſoever they meet with their Veſſels. Molloy 6: 


63. cap. 4. f. 15. 
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(D) Puniſhment of Piracy. 


1. 28 H.8. cap. YL," Nacts that for Treaſons, Robberies, Felonies, Murders 
15. H. 3. and Confederacies done upon the Src or in any Place re- 
hearſed in this Statute, the Ofenders ſhall uct have Benefit of Clergy, 

2. Clergy is not allowable upon Arraigument tor Piracy upon the Sta- * Moll 69. 
tute 28 H. 8. unleſs the Piracy was done in a * Creek or other River in cap. 4. 8 28, 
which the Common Law betore the Statute had Juriſdiction, nor it *twas C Lo 

a a . a 5 aſe was, 
done in Alto Mari, and out ot the Body ot the County; becauſe ſuch Fe- Divers did 
lony is not Felony by our Law, but by the Civil Law, in which no Clergy in the Reign 
was accuſtomed to be allowed. And the Statute 28 H. 8. does not make of the late 
it Felony, but only ordains how it ſhall be tried. And ſays, ſee the Sta- Queen Eltz. 


. | , commit Pi- 
cute of 1 E. 6. which takes away and gives Clergy, and yet it does not ex- racy and 


tend to this AF of 28 H. 8. nor to this Felony ot Piracy done ſuper Altum Robbery up- 
Mare. 2. By the f King's Pardon of all Felonies by Common Law, or by on the High 
any Statute, it is not pardoned ; becauſe it is neither Felony by the Com- — — 


Ta” Tx xs vers Mer- 
mon Law nor Statute, if it be Super Altum Mare: But otherwile, if it chants of 


be commitied in a Creek or Port. Reſolved by all the Juſtices. 2 Jac. Feb. Venice in 
14. Mo. 756. pl. 1044. in a Cale of Pirates, 2 ham 
IC late 
Queen, and after the Pirates, being not known, obtained a Pardon, granted at the Coronation of King 
ames, whereby the King pardoned them all Felonies (ny alia). Reiolv'd iſt. That before this Statute 
iracy or Robbery on the High Sea was no Felony whereof the Common Law rook any Knowledge, for 
that it could not be tried, being out of all Towns and Counties, but was only puniſhable by the Civil 
Law, as by the Preamble it appeareth ; the Attainder by which Law wrought no Forfeiture of Lands, 
or Corruption of Blood. 2dly, That this Statute did f not alter the Offence, or make the Oftznce Felony, 
but leaveth the Offence as it was before this Act, viz. Felony only by the Civil Law, but giveth a 
Means of Trial by the Common Law, and inflicteth ſuch Pains of Death as if they had been attainted of 
any Felony &c. done upon the Land. But yet yy hath been ſaid) the Offence is not altered; for in the 
Indictment upon this Statute, the Offence muſt be alledged upon the Sea ; ſo as this Act inflicteth 
Puniſhment for that, which is a Felony by the Civil Law, and no Felony, whereof the Common Law 
taketh Knowledge. 3dly. Although the King may pardon this Offence, yet being no Felony in thc 
Eye of the Law of the 3 but only by the Civil Law, the + Pardon of all Felonies generally ex- 
tendeth not to it, for this is a ſpecial Offence, and ought to be eſpecially mentioned. 3 Inſt. 112 —— 
Upon this Reſolution theſe Conſequents do follow. iſt That by the Atrainder upon this Act, though 
there be Forfeiture of Lands and Goods, yet there is || no Corrrpticn of Blood 2. Seeing the Ottence is 
not made Felony by the Laws of this Realm, there can be q no Acceſſory of auy Felony by the Laws of 
this Realm in this Caſe, either before or after the Offence, becauſe the Principal is no Felon by our 
Law, neither doth this Act ſpeak of any Acceſſory. 3. If there be an ++ Acceſſory upon the Sea to a 
Piracy, that Acceſſory may be vuniſhed by the Civil Law before the Lord Admiral, but cannor be 
puniſhed by this Act, becauſe it extendeth not to Acceſſories, nor makes the Ottence Felony. Laſtly, 
the Statute of 35 H. 8 cap. 2. taketh not away this Statute for Treaſons done upon the Sea for the 
Cauſe afrreſaid. 3 Inſt. 112 + Molloy 68. cap. 4 S. 25.— Hawk. PI. C. 99 cap. 37. 8. 6.— — 
+ Molloy 70. cap. 4. S. 28. Molloy 69. cap. 4. S. 26 & 750. S. 29. — Hawk. P. C99. cap. 37. 
ö. 8. cites 8s. C.—— + But ſee Statute 11 & 12 W. cap. 7. F. 9. at (E) —— Molloy 69. cap. 4. S. 26. 


— Hawk. Pl. C. 99. cap. 37. S. 8 cites 8. C. — 4} S. P. Molloy 70. cap. 4. S. 29,—** Hawk. Pl. C. 
99. cap. 37. S. 6. cites S. C. 


3. The Words of the Statute of 28 H. 8. are, That a Commiſſion ſhall Bauk Pl. 
be direled Ec. to hear and determine ſuch Offences after the Courſe if the C. 99. cab. 
Laus of the Land Sc. So that it the Offender upon his Arraignment be- 37.5.9. 5 P 
fore Commiſhoners, by Force of this Statute 7 mute, he thall have = 2 8.0 
judgment De Peyne Fort & Dure, by Force of this general Branch ; but 1 
it is out of the later Words of the Act, viz. And ſuch as ſhall be convilt was inflicted 
of any ſuch Offence by Verdict, Confeſſion or Proceſs ; tor he that ſtandeth on « Pirate 
mute, is not Ses of the Offence, but ſuffereth tor his Contumacy. that ftood 


Alſo it is neither by Verdict, Confeflion or Proceſs. 3 Inſt. 114. 727 197 


Mich. 7 & 8 Eliz. Ano... 


4 Anciently when any Merchants are robbed at Sea, or ſpoiled of 
mer Goods, the King att» iſſued out Commiſſions under the (rreat Seal 
England, to ing:ire of ſuch Depredations and Robberies, and to puniſh 


the 
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ſhall have been killed or wounded, it ſhall be lawful for the Fudge of his H. 


the ſaid Court, ſuch Sums of Money as himſelf and the ſaid Merchants “ 


the Parties; and for Frauds in Contracts, to give Damages to the Partic 
and proceed therein Secundum Legem & conſuetudinem Angliæ, Secy;. 
dum Legem Mercatoriam, & Legem Maritimam; all three Lays 0 
cluded in the Commiſſions. Molloy 71. cap. 4. S. 32. 

5. By 8 Ceo. 1. cap. 24. S. 1. Perſons declared Pirates thereby, and bein 
convitted, ſhall ſuffer Death, =o Loſs of Lands and Goods. ."S 
S. 4. Every Offender convitted of any Piracy, Feloay or Robbery, by V. 
of this AB is excluded the Benefit # Clergy. N 9 


(E) Acceſſories puniſhed, How. 


1. IF a Pirate at Sea aſſault a Ship, but by Force is prevented entring her 

and in the Attempt the Pirate /lays a Perſon in the other Ship, they 
are all Principals in ſuch a Murder, if the Common Law hath Jurildic. 
tion of the Cauſe: But by the Law Marine, if the Parties are known, 
they who gave the Wound only ſhall be Principals, and the reit Accef. 
faries; and where they have Cognizance of the Principal, the Courts at 
Common Law will ſend them their Acceſſory, if he comes before them, 
Molloy 62. cap. 4. S. 14. 

2. 11 12W. 3. cap. J. S. 9. Enadcts that all Perſons who hall eit her oi 
Land or upon the Seas knowingly ſet forth any Pirate, or aſſiſt or maintain, 
procure, command, counſel or adviſe any Perſon to commit any Piracics or 
Robberies upon the Seas ; and ſuch Perſon ſhall thereupon commit any ſuch 
Piracy or Robbery, all ſuch Perſons ſhall be adjudged acceſſary to ſuch Piracy 
and Robbery ; and after any Piracy or Robbery committed, every Perſon who 
knowing that ſuch Pirate or Rubber has committed ſuch Robbery, ſhall on the 
Land or upon the Sea receive, entertain or conceal any ſuch Pirate or Robber, 
or receive any Ship or Goods by ſuch Pirate or Robber piratically and fel- 
niouſly taken, ſball be added acceſſary to ſuch Piracy and Robbery ; and al 
ſuch Acceſſaries may be inquired of, heard and determined after the Common 
Courſe of the Law, according to the Statute 28 H. 8. cap. 15. as the Princi- 
pals of ſuch Piracies and Robberies ought to be; and being attainted, jhal 
ſuller Death, and Loſs of Lands and Goods. 

3. 8 Geo. 1. cap. 24. F. 3. Enacts that all Perſons who by the Act 11 U 
12 Will. 3. cap. J. are declared Acceſſaries to any Firacy, are hereby declared 
Principal Pirates. 


(F) Rewards for oppoſing or diſcovering Pirates. 


1. 11& 12W. z. L'Nacts that when any Engliſh Ship (ball have been dt. 
cap. 7. F. 10. fended againſt Pirates, Enemies or Sea-rovers ') 
Fight, and brought to her Port, in which Fight any of the Officers or Seu 


jeſty's High Court of Admiralty, or his Surrogate in the Port of London, et 
the Mayor, Bailiff or chief Officer in the ſeveral Outports of this King du 
upon Petition of the Maſter or Seamen of ſuch Ship, to call unto him four 
more ſubſtantial Merchants, and ſuch as are no Adventurers or Owners of tht 
Ship or Goods, and have no Intereſt therein, and by Advice with them, 
raiſe upon the Adventurers and Owners of the Ship and Goods, by Proceſs out © 


Plurality of Voices ſhall judge reaſonable, not exceeding 2 per Cint. 0 the 
Freight, and of the Ship aud Goods according to the firſt Coſts of the G 
which Money ſhall be diſtributed among the Captain, Maſter, Officers ans 


Seam 


. 
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gamen of the Ship, or Widows and Children of the Slain, according to the Di- 
rect ion of the Fudge of the ſaid Court &c. with the Approbation of the Mer- 
chants aforeſaid, who ſhall proportion the ſame to the Ship's Company, having 
ſpecial Regard to the Widows and Children of ſuch as fhall have been /lain, 
ind ſuch as have been wounded. 

F. 11. A Reward of 10 J. for every Veſſel of 100 Tuns or under, and 15. 


for every Ship of a greater Burden ſhall be paid by the Commander of every Ship 


v herein any Combination ſhall be ſet on Foot for the running away with or de- 


frroping ſuch Ship, or the Goods therein, to ſuch Perſon as ſball firſt make a 


Diſcovery thereof ; the ſame to be paid at the Port where the Wages of the 
damen are to be paid. 


$. 12. This Act ſhall be in Force for j Years Ec. 


by 6 eo. 1. cap. 19. 

2. 8 Geo. 1. cap. 24. S. 5. Enacts that if any Seaman or Mariner on board 
any Merchant-Ship or Veſſel, 2 be maimed in Fight againſt any Pirate, 
every ſuch Seamen Ec. upon due Proof of his being maimed in ſuch N ſhall 
net only have and receive the Rewards already appointed by 22 and 23 Car. 
2. cap. 11. but ſhall be admitted into and provided for in Greenwich Ho- 
pital, preferable to any other Seaman, who is diſabled from Service by Age. 


But is made perpetiual 


(G) Puniſhment of Sailors &c. for not oppoſing Pirates. 


1. 8 Geo. 1. NACTS that If any Commander, Maſter, or other 

cap 24. F. 6. Officer, or any Seaman or Mariner of any Merchant Ship 
or Veſſel, which carries Guns and Arms, ſhall not, when they are attacked 
by any Pirate, or by any Ship c. on which any ſuch Pirate is on board, 
felt, and endeavour to defend themſelves and their ſaid Ship Cc. from being 
taten by the ſaid Pirate, or ſhall utter any Words to diſcourage the other Ma- 
riners from defending the Ship, and by rea/on thereof the Ship &9c. fhall fall 
into the Hands of ſuch Pirate, then every ſuch Cummander &c. and every 
ſuch Seaman Sc. who ſhall not fight and endeavour to defend and ſave the 
ſaid Ship Cc. or who ſhall utter any ſuch Words as aforeſaid, ſhall loſe and 
forfeit all and every Part of the Wages due to him and them reſpettively, to 
the Owner of the ſaid Ship c. and ſhall not be permitted to ſue for or recover 
the ſame or any Part thereof in any Court, either of Law or Equity, and alſo 
ſpall ſuffer fix Month's Impriſonment. 

K 10. This Af ſhall continue j Tears Gc. 
2 Geo. 2. cap. 28. 


But is made perpetual by 


(H) Pleadings &c. in Indictments. 


[. 1 Caſe of Piracy, the Indictment, lay ing the Offence to be dane Hawk. Pl. 
upon the Sea Felonice, is not ſufficient, but it muſt be Piratice alſo. C. 2 
Sraunk, Pl. C. obo ra fays, It has 


been held, 


That ſuch Inditment muſt allege the Fact to be done upon the Sea, and muſt have both the Words 
elonice and Piratice. The Indictment muſt mention the ſame to be dene upon the high Sea. Molloy 


68, 69. cap. 4. S. 25. 


For more of Piracy in general, ſee Admiralty, Trial, and other 
proper Titles. 


XET Piſcary 
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Piſcary. 


Fee ra-. on oor, 2 776. K . (17 
— ... ... 


* There is Ege, 49. L, 347. 6. 5 3t F822 
__— (A) | Excluſroe of the Ozoner of the Sol. 


Roll. 
Per Cur. I 1, Man may claim ſeparalem Piſcariam in ſuch Water, and the 
bera Piſcaria Owner ot the Soil thall not fiſh there upon ſuch Pilcary. Co. 


is all one xwith 


ſeparalis Piſ- Litt. 122. and there cites Mich. 295 30 El. between HHirland and 
caria, and White; B. and in the fame Term between Fro» and Crac brot 
net with com- reſolved + 
N 0g 2. But if a Man claims communiam Piſchariæ, vel liberam Piſca 
bera Piſcaria klum, the Owner of the Soil ſhall fiſh there. Co. Litt. 122. and 
implies an there cites M. 29, 30 El. B. between irland and White and in the 
were, and lame Term between Friſten and Crachrode reſolved, 
e might 
ou = an Action of Treſpaſs for fiſhing in libera Piſcaria ſua, that it js bis Franktenement, the which 
e could not plead if it was only in the Nature of a Common; and for this Holt Ch, J. cited 46 E; 
11.and in the Regiſter 95. And F. N. B. 88. G H there is a Writ of Treſpaſs quare vi & Armis lileram 
Piſcariam ſuam piſcatus eft, and ſuch a Writ is brought 17 E. 4. 6. and therefore the Regiſter and 
F. N. B. being ſo, and the old Book of E. 3. agreeing with it, they did not regard the Caſes cited, or 
1 Inſt, 122. but gave Judgment for the Plaintiff Niſi. Skin. 342. Paſch, 5 W. & M. B. R. Smith v. Kemp. 


3. It one who has a Several Fiſhing grants Literam Piſcharian, the 
Grantee has free Fithing with the Grantor, But it he grants Piſchario), 
ſuam, without ſaying any _ more, the intire Piſchary will pals 
2 Sid. 8. Mich. 1657. B. R. Alderman of London v. Haſtings. 


* This in K 
Roll 1s (A.) 
—Sce Pre- 


ative. * 
14 1 14 (B) In what Place. 


l Jo - * P 
Every Sub- 1. M. 1. Y. 5. B. R. Rot. 90. Action brought tor Fiſhing in his 
oſt af com- tory JPiſcary, and Oetendant pleads that the Place where tc. 


3 3 the Sea where Ships go, and within the |nrifdiction ot the Admiral, 


with law ful and demanded Judgment; and adjourned, 
ets, &c. 
in a navigable Rixer as well as in the Sea, and the King's Grant cannot bar them thereof. But ti! 
Crown only has a Right to Royal Fiſh, and the King may only grant that. 6 Mod. 73. Mich 2 Ann: 
B. R. Warren v. Matthews. 1 Salk. 357. S. C. and ſaid a Quo Warranto ought to be brought t 
try the Title of ſuch Grantee, and the Validity of his Grant; as where one claimed Sm Piſcharian 
in the River Ex, by a Grant from the Crown. : 
In Replevin for taking ſix Boat-Oars the Defendant avowed the Taking; For that the Place in e 
tion is his Freehold, and that he took them Damage feaſant. The Plaintiff pleads in Bar to the 4. 
vowry, That the Place where, called Creſwell Haven, Time out of Mind has been a waſte Ground!“ 
the Townſhip of Creſwell in the Pariſh of Woodhall ; and that one Edward Coke was ſeiſed in ce 
certain ancient Tenements conſiſting of diverſe Meſſuages, and ſeveral, (to wit) 200 Acres of Lan, 
with the Appurtenances ly ing in the laid Townſhip ; and that he, and all theſe, <vhoſe &. Time ot 
Mind have had, and of Right ought to have, Common of Fiſhery in the Sea there, as belonging and atpritten's 
to the ſaid Tenements ; and likewiſe a Liberty of landing and putting on Shoar their Boats upon 
aforetaid Place for the neceſſary Ude of their Common of Fiſhery aforeſaid ; and avers that he as N 
v.int to, and by Command of the ſaid Fdward Coke, did fiſh in the Sea there, and upon that Ge 
did put on ſhore his Boat with the ſaid fix Byar-Oars, being Part of the Tackle thereof, in ard 12991 
the aforeſaid Place, as it was lawful &c. and that Defendant of his own Wrong took and unjultly 15 
tained them. Upon a Demurrer to this Plea, and ſeveral Arguments, the Court held, ( Firit) It 4 
the Subjects of Ergland may b in the Sea of common Right, as appears expreſily in 3 E 4 15. b 19 
pl. zo. It being for the Good of the Commonwealth, and for the Suſtenance of all the People ot! 
Realm. So is 1 Mod 105. 6 Mod. 73. Salk. 357. Nor is it the Law of this Country o, 
Grot. de jure &c. lib. 2. cap. 2. Sect. 3. and cap. 3. Sect. 9. lays it down as the Law of Nati» + 
ſavs the Sea is as free as the Air. Trin. 14 and 15 Geo 2. C. B. Ward v. Creſwell. -—Seco! © 
Court held, That fitting in the Sea being a Matter of common Þ ight, a Preſcription for it, 0 


Piſcary. 355 

Tant to 4 particular Townſhip, is void; and is as abſurd as a Preſcription would be for travelling in ths 
; ing's Hitheway, Or for the free Uſe of the Air, as appurtenant to a particular Eſtare. Accordingly the 
Plea in Bar was held to be ill, and the Avowant had Judgment. Trin. 14 and 15 Geo. 2. C. B. Ward 
y. Creſwell. * Br Cuſtom. 46, and Fitzh. Barre 93. S. C. 


2. In Caſe of a private River, the Lord's having the Soil is a good IntheSererne 
Evidence to prove that he has the Right of Fiſhing, and ir puts the Proot there are 


on them that claim Lileram Piſcariam ; but in Cale of a River that /ffewwes Nen 1. 


and reſt oc es, and is an Arm of the Sea, there prima facia, it 18 common to as Ge, 
all, and it any will appropriate a Privilege to himſelt, the Proot lies on C*c. bur the 
his Side, Per Hale Ch. J. Mod. 105. Hill. 25 and 26 Car. 2. B. R. Soil belongs 


to the Lord 
Anon. on either 
; g i : Side, and a 
ſpecial Sort of fiſhing belongs to them likewiſe, but the common Sort of Fiſhing is common to all. 
The Soil of the River Thames is in the King, and the Lord Mayor is the Conſervator of the River, 
ard it is common to all Fiſhermen, and therefore there 1s no ſuch Contradiction between the Soil being 
in one, and yet the River common for all Fiſhers &c. Per Hale Ch. J. Mod. 106. Anon. 


z. A Man may have a fre: Fiſhery in his own Soil, as he may have a 
River in his Manor, and another may have a Right of fiſhing there with 
him. Per Holt. 3 Salk. 291. Trin. 5 W. 3. B. R. Gipps v. Wolliſcot. 


7. 4. * G73: 


(C) The ſeveral Sorts of Fiſheries, and what is a ſeveral 
Piſchary. 


. Iſchary is three-fold, viz. Separalis, Libera, and Communis. In 
the firſt Caſe, he that has it is Owner of the Soil. 2. Has a Pro- 
perry in the Fiſh, and may bring a 88 Action for them without 
ew ing a Title. 3. Is like the like Caſe of all other Commons. And 
1 Inſt, 122. was denied to be Law. 2 Salk. 637. Trin. 4 W. &. M. 
B. R. Smith v. Kemp. 
2. Separalis Piſcharia is in his own Soil, and Libera Piſcharia is in Separalis 
another's Soil; per Brian; quod Littleton conceſſit. Br. Treſpaſs. pl. Piſcharia, is 


7 > where no 
336, cites 17 E. 4. 6. one elſe hath 
: Libertatem 
Piſcandi; per Rookby J. Comb. 434. Trin. 9 W. 3. B. R. Gips v. Woolicot And one may 


have it in alieno So. Ibid. 464. S. C. 


3. A Stew Pond is a Man's ſeveral Piſchary; per the Ch. J. Vent. 123. 
Paich. 23 Car. 2. B. R. in the Cale of Pollexten and Aſhtord v. 
Criſpin, 


(D) Incidents. 


. IN Rivers, a Man ſhall have Action of Treſpaſs for Fiſhing there, 
and if another rakes Fith there, he that has the Water may retake 

them, Arg. Kelw. 30. pl. 2. Anno 13 H. J. Anon. ; 

2. It one has Piſchary in any Water, he has no Power to Land without Ibid. 14 pl 
the Aifent of the Tenants of the Franktenement. Savil. 11. pl. 29. 33.5 C 
13 April, 23 Eliz. in Caſe of the Inhabitants of Ipſwich v. Brown. 

3. A Man to preſerve his ſeveral Fiſhery cannot cut the Nets and Oars 
one that comes to catch his Fiſh ; But he might have taken the Nets 
ad Oars and detained them as Damage feaſunt, to ſtop their further Fiſh- 
ing. Cro. Car, 228. Mich » Car. B. R. Reynell v. Champernoon. 


(E) Actions 
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(E) Actions and Pleadings. 


I. Reſpaſs of Fiſh taken, the Defendant ſaid that he is ſeiſed in F, 
of a Houſe, and eight Acres of Land in D. and that he and 4 
thoſe whoſe Hſtate he has in it have had Common of Piſcary from ſuch a Flas 
to ſuch a Place as Appendant &c. and that the Place where &c. is Within 
thoſe Bounds, by which he fiſh'd, as lawtully he might; and a good Plz. 
per Choke and Danby, and it may be well Appendant ; and note that he 
alleged Appendancy and Preſcription. Br. Treſpaſs, pl. 306. cites 4 K. 
. 29. 

8 P ibid. pl. 2 2. Treſpaſs .Ouare in ſeparali Piſcaria ſua piſcatus ęſt, the Defendam 
426. cites 10 pleaded that the Place where c. is his Franktenement ; and per Choke ] ir 
H. 7.24 is no Plea, but Argument; but Brian Contra; For by him, ſeparalis Piſca- 
ria is in his own Soil, & Libera Piſcaria, is in another's Soil, quod Lit. 
tleton conceſſit. Br. Treſpaſs, pl. 339. cites 17 E. 4. 6. and that it was 

adjudged a good Plea per tot. Gur 18 E. 4. 4. 

3. Treſpaſs of bing in his ſeparate Pijcary in D. the Defendant faſtiſil 
by Preſcription” in him and his Predeceſſors Time out of Mind to have tree 
Fiſhery there; and a good Plea, and good Colour; but it was entered ſe- 
paralem Piſcariam according to the Writ and Declaration. Br. Tref. 
paſs, pl. 282. cites 7 H. J. 13. 

4. In Treſpaſs Quare Clauſum fregit the Detendant Hife becauſe 
he ſaid he had a Right of fiſhing there by Preſcription, but does nt fer 
forth what Kind of Fiſhery he claim'd, viz. Whether Liberam, Separalem, 
or Communiam Piſcationis, or whether he has it as appertaining to a Ma- 
nor, Meſuage &c. or not, but makes it a mere perſonal Thing, and for 
that Cauſe the Plea was held naught. Per Cur. Hard. 407. Paſch. 17 Car, 
2. Anon. 

5. In Treſpaſs for fiſhing in his ſeveral Piſcary, and for taking 20 
Buthels of Oyſters there ſuch a Day, Continuando Piſcationem præ dict an 
from the ſaid Day to the Time of the Action brought. Upon Not Guilty 
pleaded, and a Verdict tor the Plaintiff, it was moved in Arreſt of judg- 
ment, that the fiſhing in the Continuando was alrogerher incertain, not 
expreſſing the Quantity or Quality of the Fiſhes, as it ought according 
to Plapter's Caſe, 5 Co. and of his Opinion were Wylde and Jones. 
But the Ch. J. inclined to think it well enough, and faid Playter's Cafe 
had nor been very well approved of late Years, and that is, that it is ne- 
ceſſary to expreſs the Kind of the Fiſhes, which has been held fince need- 


2 Jo 199. 


S. 


leſs, and he knew not why it might not be, as well as an Indebitatus 4. 

ſump/it pro diverſis Mercimoniis. But the other Judges ſaid, tho it ws r 
Reaſon it ſhould be as the Chief Juſtice ſaid, yet they knew not how [ 
to depart from the Authorities in the Point, and that Playter's Caſe had | 
remained unſhaken. Sed Adjornatur; Judgment quod greer” ui cap. fe 1 
BilP. Vent. 329. Trin. 30 Gar 2. B. R. Hovel v. Reynolds. B 


6. In Treſpaſs tor fiſhing in his tree Fiſbery the Jury find Specially, 
that the Place where is Parcel of the Manor of D. and that the Plaintif 
is ſeiſed of this Manor in Fee, and conclude that they find tor the Plain- 
tiff, it he could have an Action for fiſhing in his free Fiſhery within hs 
own Land; and adjudged that the Plaintift may have ſuch a Fiſhery; For 
tho? divers may have Liberty to fiſh there beſides himſelf, he is Lt 
Piſcaria in his Manor. Skin, 647. Paſch. 9 W. 3. B. R. Gipps \ 
Woollicot. ; AA. L 

7. And Holt Ch. J. ſaid, that he was not ſatisfied, but that where the 
Owner of the Soil had a Right to fiſh with others, that he might have ® 
Action of Treſpaſs ; for there is ſuch a Writ in the Regiſter, and it © 
not lie for one who has but a Liberty to fiſh ; and tho' he might have Clautui 
tregir, & in Aqua ſua Piſcatus, yer he thought that Treſpaſs lay; 0 


4+ 


Hall chant in the Church of V. or elſewhere, for the Souls of c. and that &c. pl 40. 
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if it be not proved e contra, it ſhall be intented his ſeparate Fiſhery of Com- 
mon Right; bur as to the Objection of Piſces ſuos or ibidem, the Courr 
ſeemed to think it was ill. Cur” adv* vult. Skin. 678. Gipps v. Wool- 


licot. 8 


For more of Piſcary in General See reſtription, Treſpaſs, and other 
proper Titles. 
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(A) Pleadings. In what Caſes the Place is material. 


1. IN Real Actions it is not uſual to count of a Year, Day and Place, as _ * 
of the Gift in Formedon, Alienation in Dum fuit intra Ætatem &c. | 

Nor in Mixt Actions, as Aſſiſe, Waſt, and Quare Impedit; Contra in Per- 

ſena ! Act ions. Br. Count, pl. 59. cites 7 H. J. 5. 

2. In Tran/itory Actions Time and Place are not material, but the Plain- 

tiff may declare at any Time or Place. 10 Mod. 251. 348. Hill. 3 Geo. 

1, B. R. Cole v. Hawkins. 

z. In Aſiſe, the Tenant ſaid, that the Plaintiff was not born in England, 

nor within the Allegiance of the King, and the others econtra; and there he 

ſhewed Place where he was born; and ibi Venier jurata. Br. Vitne, pl. 

11. cites 22 Aff. 25. 

4 Scire Facias upon à Fine to execute Remainder to the Plaintiff, becauſe Br. Lieu, pl. 

M Tenant in Tail by the Fine is dead without Iſſue ; the Tenant ſaid that NM. 54. cites 24 

bad Iſſue K. who is in full Life; and per Seton J. he need not ſhew where he * 3. * and 

is alive till the other denies it; by which the other ſaid that there was no Pen lle 

ſuch K. Prift ; and the others econtra, That ſuch K. at M. in another other in his 


County; quod Nota. Br. Replication, pl. 24. cites 24 E. 3. * 33. Rejoinder 


ſhall ſhew 
* 7 Quod Nota. * This ſeems to be miſprinted, and that it ſhould be (64) according to Br. 
teu ſupra. 


5. For in Formedon, where nothing by Deſcent is pleaded againſt Wars Br. Lieu, pl. 
87 and Aſſets, there he ſhall ſhew where the Aſſets lie, and not before, IA ce 55 


3. 64.— 
In Forme- 


don, Excep- 
non was taken, becauſe no Place of the eis was alleg'd in the Bar; but it was anſwered, that it ſhall 


be alleg'd in the Rejoinder after that the Demandant has reply'd, That Riens per Deſcent. 38 E. 3 24 
br. Aſſets per Deſcent, pl. 15. cites S. C.— Br. Lieu, pl. 22. cites S. C 
If a Man pleads that the Defendant adminiſtred as Executer, or has Aſſets in his Hands, or Aſſets by De/- 


_ he 1 - ſhew in what Place, but he need not ſhew what Thing or Land. Br. Pleadings, pl. 151. 
11 H. 6. 1. 


6. The Place where the Lord diſtrains for more Services [than are due] 
ſtall not be alleged in en. r. Lieu, pl. 86. Br. Mon- 
raverunt, pl. 1. cites 40 E. 3. 44. S. P. 


7. In Aſiſe of Rent, the Defendant ſaid, the Grant is that the Plaintiff Br. Lien, 


le Plaintiff had not chanted Secundum Forman Charte; and the Plaintiff cites S. . 
ud be had chanted Secundum Formam Chartæ, and good, uu ſhews 
in what Place. Br. Aſſiſe, pl. 359. cites 41 Aſſ. 3. 


YyyYy Treſpaſs 
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8. Trejpaſs upon the Caſe that the Detendant by Reaſon of his Land 
ought to repair certain Ditches and Banks, and becauſe it was not ſaid in 
what Vill the Ditches and Banks lay; theretore.che Writ abated : , 
Cur. Br. Lieu, pl. 15. cites 46 E. 3. g. 0 

9. Debt againſt A. Executor &c. who ſaid that there is another Eaccnii 
in full Lite, not named &c Judgment of rhe Writ, and did not ſbew the 

Place where &c. and good; For if the Plaintiff denies it, the other ug 
rejoin, and ſay that he is alive at B. &c. and well; per Cur. Quod Re 
bene. Br Pleadings, pl. 144. cites 10 H. 6. 1. 
And fo of 10. Præcipe quod Reddat in D. he need nor thew that D. is in the ſame 
Treſpaſs in County. Br. Lieu, pl. 8. cites 35 H. 6. 46. 


D. with ut a 
ſaying in D. in Comitatu tuo quod nota; And this ſeems to be in Writ or Count; For thoſe ſhall be brought 
4A in the ſame County where the Thing is, or where the Act was done; but Contra in Bar, Title and 
1 Pleading ; For there he ought to ſbew the Place and Ceuniy; note the Diverſity. Ibid, 
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1 S P. Heath's 11. Debt upon Arrears of Annuity till he be promoted to a competent Be. 
| { Max. 8. cites nefice, and ſhewed that ſuch a Day he took Femme, and for the Arrears due 


- dy rey: betore he brought the Action; Chocke demanded Judgment of the Count; 


where the For this Act changes the Action of Annuity into Debt, and theretore ought 

Ce to ſhew Place, and the beſt Opinion was, that tor this Default the Count 

bring. Na is not good. Br. Count, pl. 26. cites 35 H. 6. 50. 
on Annuity 

— for Term De auter Vie, he ſball allege the Death of Cefty que Vie, and at «hat Place, and there, 

by the beſt Opinion, the Death may make iſſue, and ſo of Life, and therefore Place certain where &c. 


ſhall be alleged. Br. Lieu, pl. 9. cites S. C. But in Debt by Executors they ſhall not ſhew at what 
Place they were made Executors ; Contra of Adminiſtrators. Ibid. 


Br. Lieu, pl. 12. In Maintenance, the Defendant demanded Judgment of rhe Writ, 


41. cites S. inaſmuch as it is ſuppoſed that he maintain'd a Suit between A. and B. in 
RECs C. B. and did not 2 at Weſtminfler or any other Place, and yet well per 


| 52. cites 8. Needham, Danby, and Aſhton Juſtices, contra Danvers and Priſot Juſtices, 
1 C.——Br. bur aſter they adviſed. See Magna Charta communia placita &c. Br. Briet, 
Record, pl. pl. 241. [245.] cites 36 H. 6. 12. 


37. Cites S. 


— 2 * wv - — 
- — — n _ * w 4 — 
* * 4 «a = — 4a © 
nan A * ane A +." Þ „„ + * way * b 
& „* * — * 
K : " — 4 — n * N — — - 
aa a — — r ot BAT - — 1 2 


| Cf one allege a Record in Bank, he muſt ſay at Weſtminſter or other Place. For it is not a Re- 
[| cord, if it does not ſay Place and Jud t.—— Where a Thing is ſet forth to he in * B. R or Chan- 

| cery, it ought likewiſe to be ſet where thoſe Courts were kept, and 27 H. 6. 10. a Writ was abated 
for want of it; per Cur. 12 Mod. 316. Stringer v. Alliſon, * S, P. Br. Pleadings, pl. 67. cites 
4 5 E. 4. 8. But Contra of C. B. becauſe the Statute is, that it ſhall be in a Place certain. ——S. P. astq 
9 C. B. Br. Pleadings, pl 121. cites 5 E. 4. 8. 


ſu 
0 


13. In Debt againſt a Succeſſor of 10 J. lent to the Predeceſſor, which cam 
to the Uſe of the Houſe, &c, he ſhall ſhew the Place where it came to the 
Uſe of the Houſe. Br. Lieu, pl. 53. cites 2 E. 4. 14. 
14. In Debt for a Salary he need not to declare in what Place he did 
the Service ; per Danby Ch. J. and others; For it may be that he did it 
in ſeveral Counties; Quod Nota. Br. Lieu, pl. 54. cites 3 E 4. 21. 
15. In Debt the Plaintiff counted that he was Vicar of FS. and eaſed 
his Vicaridge for two Years, rendring 10 l. per Ann. and for the Arrea!s 
tor two Years &c. And it was ordered by the Court, that he ſhall ſhes 
in what County the Vicaridge is; For per Catesby he may ſay, that 10 
ſuch Vicaridge in the ſame County. Br. Count, pl. 61. cites 5 E. 4. 28, 
Br. Lieu, pl. 16. Debt of 201. againſt Executors upon the Obligation of their Teltatd!, 
* _ who pleaded fully adminiftered, and ſo to Iſſue, — at the Ni Prius, ili 
u , Defendant pleaded that the Plaintiſ after the af Continuance had recevd 
asin Treſpaſs 10 / Parcel of his Demand at B. Judgment of the Writ, and the Cour 
in D. or Pre- agreed upon Argument that it is no Plea, if he does not ſbew in ala 


cy qo unty B. is. Br. Pleadings, pl. 89. cites 5 E. 4. 13g. 


Land in D. this ſhall be intended to be in the ſame County expreſſed in the Writ; but in a Ples, 25 
Gounty is expreſſed before as in a Writ. Br. Lieu, pl. 52. cites S8. C. Br. Pleadings, pl. $9 © 
S. C. | 
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17. Debt upon Obligation of 20 J. with Condition to pay 20 Marks at * It ſhouli 
ſuch a Day, the Defendant pleaded that he paid the 20 Marks ſuch a Day, * 5 4 4. 
and it is no Plea without ſberving in what Place he paid it; Quod nota. Br. N 
Pleadings, pl. 90. cites * 5 E. 3. 141. 

18. In Replevin, it was agreed per Chocke and Littleton, and not de- Byt where a 
nied, That where a Man alleges a Deed in Cant, Avowry, or otherwiſe, Man pleads a 
where he recovers nothing, or to have Return &c. there he thall thew the Releaſe, 2 
Place and County where the Deed was made, by Reaſon of the Viſne ; And N 5 * 
there No ſuch Place is a good Plea. Br. Pleadings, pl. gy. cites 6 E. Bar, and 
4 11. where he re- 

Covers no- 


thing, there it ſuffices to plead the Need without ſhewing the Place. See the Diverſity. Ibid. Br. 
Licu, pl. 55, cites S. G& 


19. Debt againſt Executors upon Arrears of Annuity granted to the Plain- Br. Lieu, pl. 


tiff for Life of the Teftator out of his Manor of D. with Clanſe of Diſtreſs. 2 cites 8. 
judgment was demanded of the Count; For it is not ſhewn in what 


County the Manor is &c. But Littleton J. awarded him to anſwer. The 
Reaſon ſeems to be inaſmuch as now the anor is diſcharged by the Death 
of the Teftator, and ſo was the Opinion of Pigot; Quod nora, Br. Dette, 
pl. 154. cites 7 E. 4. 26. 


20, In Treſpaſs, the Defendant jn/tified by Command of a Stranger ; he ſhall Put contra 


ſbew the Place where the Command was given. Br. Pleadings, pl. 102. Ng * 
E. juſtifies as 
Cites 12 E. 4. 10. Servant &c. 

by his Com- 
mand, there he need not ſhew the Place. Ibid. 


F So in Capias againſt N. the Sheriff returned that AM. 
j Cmmand of N. reſcued N. at B. and ill, inaſmuch as he did not return the Place aul ere the Command was 


gizen. Br. Pleadings, pl. 70. cites 5 H. 7. 11.—— —BÞit in Treſpaſs, where he pleads that the Fraukte- 
nement is to N. P. and be by his Command &. he need not ſay where the Command <vas, till the Command 
be traverſed, and then he ſhall ſhew the Place, and this in the Rejoinder, as it ſeems. Br. Ibid, 


21. Debt upon an Obligation againſt a Feme, who pleaded Eſponſals at C. 
in another County, and that ſhe was Covert Baron at the Time &c. And per 
Cur. ſhe ball unt allege the Place of Eſporſals, bur thall fay generally, That 
Covert &e. And /o of an Infant; For it ſhall be try'd where the Writ is 
. l and not where the Eſpouſals, or where the Obligation is ſup- 
poſed to be made. Br. Viſne, pl. 58. cites 15 E. 4. 32. 

22. Scire Facias upon a Fine of the Manor of C. and of two Honſes and 
20 Acres of Land, and becauſe it is not ſhewn- in what Vill the Land lay, 
therefore the Writ was abated; Contra it it had been of a' Manor cy ; 

For a Manor may be our of every Vill, and known by Name of a Manor; 
Quod Nota. Br. Brief, pl. 383. cites 19 E. 4. 9. 

23. Caſe was brought for over-riding a Horſe to York, ſo that for ſeveral Br. Lieu, pl. 
Days aſter the Horſe was not able to do the Plaintiff any Service, but the 64 cite, 8 C 
Plaintiff did not ſbet in what County York was, and tor that Reaſon Choke 
held the Wri ill. 21 E. 4. 79. b: pl. 93. | 

24. In Treſpaſs of two Coffers, the Defendant. ſaid, that before the So in Forme- 
Plaintiff” any Thing had &c. the Property was in F. & who gave to the De- 49% the Je, 


feudant at B. and made the Plaintiff his Executor,, and died, and the Plains jj. Peat 


N arrant 

tiff was poſſeſſed, and the Defendant took it &c. and good, rtho' 0 Place ade Aﬀers, 
le alleged where FJ. S. was poſſeſſed, notwithitanding that liiue may be taken and did zo 
thereupon ; For where no Place is alleged,, it ſhall be intended to be where 1 
the Altion is brought, and there the V iſne ſhall-come; And atter the Plaintiff en ne 9” 


| * . | ſets is, and 
ſaid, that before the'Gift to the Deſendant the ſaid J. S. gave to the Plain- the other Ire. 


tf ; and the others econtra; and now per tor. Cur. becauſe the Property is plied) that at - 
confeſſed and avoided, and Iſſue. taken upon anet her Point, therefore it 15 no '” * 
Ferfail by the not ſhewing of the Place where the Property was, tho' it Was 8 


| a mer vecetered 
material. Br. Pleadings, pl. 157. cites 1 E. 5. 3. the Hels by 


| Elder Titie, 
= bad Execution, and this Record certified againſt the Defendant. This is not Jeofail, inaſmuch as the 


vers Was confeſſed and avoided; Quod Omnes conceflerant; and yet at firſt the other might have de- 
warred, decauſe no Place of the Aſſets was ſrewn. Br Pleadings, pl. 157. cites 1 E 5. 3. 


In 


260 Place. 


Br. Lieu. pl. 25. In Treſpaſs, the Defendant ſaid, that he himſelf was poſſeſſed 
48.cites $ H. gelſccred the Goods te I, who delivered them to the Flaintiff, and 1 — 
Br. Viſne, pl them; there, by the Juſtices, he need not ſhe w the Place where he was 
-9.cites 8. C. polieiſed. Br. Pleadings, pl. 72. cites 4H. J. 5. 


* $.P.Contra 26. Where a Man pleads Leaſe for“ Years, Exchange or Surrender, le 


ä 


in a Leaſe fer ſhall ſhew the Place where &c. Contra of Attornment; But .Ouzre ind 
Life, for this os 4 e, 
5 Egect and the ſame ſeems to be of Releaſe pleaded. Br. Lieu, pl. 50. cites 5 H. 
by Livery, 7. 24. per Fairfax and Keble. 
b e ths Lend; by hk Ori. * br. ati oi 09. cbee'y I 
ways upon the Land; by the pinion. Br. Pleadings, pl. 93. cites 3 E. 4. 25 —— In falſe Imp; 
en hy 3 a Man plead Releaſe in Bar, he need not — at * Place it was made; eu 
ter in Writing. Br. Lieu, pl 40. cites 21 H. 7. 22. Br. Pleadings, pl. 45. cites S. C95 of 4 
Surrender or Leaſe ; For it ſhall be intended upon the Land. Br. Lieu, pl. 40. cites 21 H. ;, 22 
r Pleadipgs, pl. 45. cites 8. C———& of Tender of Homage. Br. Lieu, pl. 40 cites 21 H. 3: FE 
Br. Pleading, pl. 45. cites S. C.— But if the ether Party traverſes thoſe Things, then Place ſhall be 
alleged in the Rejomder. Br. Lieu, pl. 40. But he who pleads Arbitrement &c. which are merely 
Matters in Fact, ſhall allege Place in his Bar where &c. Pyere of this Diverſity, Ibid. 3; 
Pleadings. pl. 45. cites 8. But it was not adjudged but adjorned. S. P. Br. Pleadings, pl. 157, 
cites 1 E. 5. 3. He ſhall ſay the Place of the Submiſhon, and the Place of the Award. Br. Plead. 
ivgs, pl. 70. cites 3 H. 7. rt. 
t S. P. And ſo of a Releaſe of Land; Confirmation & c. Quod nora, per tot. Cur, Br. Pleadings, pl. 157. 
Cites 1 E. 5. 3z.— Contra of a Releaſe of A#ions &c. Ibid. | | 


27, Note where a Man pleads that the Inteſtate had moveable Goods in 
divers Dicceſſes, he ought to ſbew in what Place, and what Goods they art, 
ſo that the Court may adjudge whether they are Goods moveable or not, 
and ſhall nor ſtay till the Matter be traverſed, and then to ſhew ir in the 
Rejoinder; per Rede, Fineux, and Brian; but Keble Serjeant contra. Br, 
Pleadings, pl. 165. cites 10 H. J. 19. 

28. Debt upon an Obligation conditioned not to hunt in the Plaintiffs 
Warren. The Defendant pleads that he did not hunt in his Warren; the 
Plaintiff replies, and ſays, that after the making of the Bond, & ante 
Diem Impetrationis brevis &c. Venatus fuit cum Retibus. The Defen- 
dant demurs, and adjudged againſt the Plaintiff; becauſe he doth t al. 
lege where his Warren lay, that the Detendant might have taken Iſſue; and 
Vaughan ſaid, that Venatus fuit cum Retibus was Nonſenſe ; For it is the 
Dogs that hunt, and not the Nets. Freem. Rep. 31. pl. 39. Paſch. 1672. 
in C. B. Bud v. Weſt 

29. Upon a Demurrer to a Plea in Abatement, the Defendant faid, that 
ſhe was Leotizad by the Name of Mary, and not of Patience, and the Plain- 
tiff demurs, becauſe no Place where ſhe was baptized is mentioned, and 
alſo ſhe does not ſay, that ſhe was /o called at the Time of the Bill ſued; 
For where an Act is alleged there ought to be a Place mentioned, becauſe 
it is traverſable, but if it had been that the was known by ſuch Name on, 
it might be tried where the Action is brought, becauſe it only concerns 
the Perſon ; bur becauſe the Defendant did not ſay that ſhe was called 
Mary at the Time of the Bill ſued, the oughr to give the Plaintiff a bei- 
ter Writ. Skin. 620. Nichols v. 3 

30. There are two Sorts of Writs, viz. Breve Nominatum & Inn» 
natum, the firſt contains the Time, Place and Demand very particularly; 
the other contains only a General Complaint, without the Expretfion of Time 
or Damage; as the Action of Treſpaſs, which might have been at any 
Time done, and was intended to defend the Eſtate it felt againſt the In- 
vaſion of the Neighbours ; and ſeems to have been thus generally allow 
before the Diſtinction of Bounds ; and therefore the Vill only was allege 
where the Treſpaſs was ſuppoſed to be done, and the Plaintiff might count 
of any Treſpaſs committed before the ſuing out of the Original. G. Hit. 
C. B. 3 cap. 1. 


For more of Place in General See Manor (8) Maſter and Serbart 2 
Travers, Treſpaſs, and other proper Titles. 
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Plea and Demurrer. 


(A) Plea and Demurrer 77 Equity. Notes. 


. Plea is a ſpecial Anſwer to a Bill, or ſome Part thereof, ſhewing 
and relying upon one or more Things, as a Cauſe why the Suit 
hould be either diſmitted, delayed or barred. P. K. C. 273. 
2. It is ot 3 Sorts, n this 
1ſt, To the Juriſdiction, Sort of Pleas 
it is to be 


ſhewn, that the Court has rot Juriſdiclion of the C auſe ; as if Lards lie in a County Palatine, or exempt 
Franchiſe, you may plead it, and that Time immemorial &c. (or as the Cafe 1s) all Suits at Common 
Law and in Equity, touching the ſame, have or ought to have been impleaded, aud yet are impleada- 
ble in the Courts of the ſaid County Palatine &c. before the Chancellor &c. and not elſewhere. P. 
R.C. 275 One Plea only is to be admitted to the Juriſdiction ; wherefore if the Defendant plead 
ſuch Plea as is not ſufficient in its Nature, or plead the Matter inſufhciently, he will he pur to anſwer. 
p. R. C. 275.— As Plea to the Subſtance and Body of the Matter, / Pleas to the Juriſdittion ſhall be de 
termined in open Court. P. R. C. 275. Curſ. Canc. 181. 184. 

Gaid, if a Bill be brought in the Exchequer touching Tithes, or other Matter, and the Defendant ex- 
hibits his Bill here againit the there Complainant touching the ſame Matter, the Court of Exchequer 
has A Juriſdiction by Priority of Suit, and it may be pleaded in Abatement of the Bill here. P. 
R. C 275. 


In this firſt 


2dly, To the Perſon. As to tlie Se— 
cond, viz. in 


Reſpe&t of the Perſon, it may be ſhewn, either that the Plaintiff is by Law difabled to ſuc, as that he 
is lacved, Or excommunicated (which works a Temporary Diſability, or that he is attainted & (which 
1s a perpetual Diſability); that he is a Papiſt ccuri, or that the Plaintiff or Pefendant is wot {ch a 
Perſon as alleged, as Feme Sole, Fleir, Executor, or gamixiſtrator &c. and is not therefore to ſuc or be 
ſued as ſuch for the Matter in Queſtion, P. R. C 2-6. So the Defendant may plead /xcommuni- 
zation in the Plaintitt, which mult be certified Ly the Ordinary, either by Letters Patents containing a po- 
ftive Affirmation that the Complainant ſtands excommunicated, and for what, or by Letters Teſtimo- 
rial, reciting Quod Scrutatis Regiſteriis invenitur &c. and either of them mult be Sub Hillo, and ſo 
pleaded. P. R. C. 277, 278 Outlawry or Excommengement in a Preckein Amy or Guardian, can— 
not be pleaded or alleged in Diſability, where an Infant ſues or defends by him, P. R. C 278. 
Curl, Canc 185, 186. 


z3dly, In Bar. P. R. C. 273. A Plea in 
Bar is com- 
monly where ſome foreign Matter or Thing is ſhewed, whereby, ſuppoſing the Bill &c. true, yer 
we Suit or Bill, or ſome part thereof is barred. Sometimes it is an At of Parliament ; as the Statute of 
Linitation of Actions, the Statute of Frauds &c. Sometimes a Record; as a common Recovery; a Verdiit 
t Lam; a Verdict and Judg ment Sc. Sometimes both a Statute and Record; as a Fine with Proclama- 
ins according to the Statute, and five Years Non-claim. Sometimes it is a Jatter in Pais; as a Releaſe ; 
mn Accourt ftated ; notwithſtanding which, a Defendant mult ordinarily anſwer a particular Fraud &c. 
il any be alleged. P. R. C. 279. If the Defendant's Title be paramount the Plaintiff 's, he may 
plead it in Bar. So if the Plaintiff has granted or releaſed his Right to the Defendart. So, a Leaſe, or 
i Purchaſe for à valuable Cor ſideratien &c. may be pleaded in Bar; the Defendant by way of Anſwer 
cenyiog any Notice of the Plaintiff 's Title or Claim. So, a /ong peaceable Peſſeſſion, as 60 Years or 
more, may be pleaded in Har. P. R. C. 279. Sometimes this Plea is to the very Ground and 
rourdation of the Suit; as in a Bill for Diſcovery of Title &c. the Defendant may plead, that the 
Lomplainant has conveyed the Premiſſes in Queſtion, or his Right to them &c. to another Perſon, P. R. 
279, 280. All or ſeteral of the Matters in Bar may be pleaded together. Sometimes a Suit de- 
'*.4ing here, or elſewhere is pleaded in Bar. So a Decree or Diſmiſſion in this Court. P R. C 280.—— 
a Decree is had, and the Party brings a Bill intending to review the Decree, but does It by way of Ori- 
{mal Bill, and net in Form of a Bill of Review, the Detendant may plead the Decree in Bar. V. 
1. C 280. —Cirſ. Canc. 187, 188. 


3. When a Bill is in the Diſundtive, the Deſendant by his Plea may 
te it eicher Way; Per Ld North. Vern. 219. Hill. 1683. Creſſet v. 


Nertleby. 
- 


2212 


4. The 


. 


362 Plea and Demurrer. 


- 
* mm. 


The Detendant cannot plead after a Proclamation return'd, nor can 
a Plea be taten on a General Commiſſion to take the Anſwer only, and no- 
to plead Anſwer or Demur; per Ld North. Vern. 275. Mich, 1684. Loyd 
v. Gunter, 

5. Where the Defendant anſwers to Part, and pleads to the Reft, the 
Plaintiff cannot put in Exceptions to the Antwer till he has firit argued 
che Plea, or obtained an Order that rhe Plea ſhall ftand tor an Antwer 
with Liberty to except to the Matters nor pleaded to. Vern. 244, Mich, 
1685. Darnel v. Reyney. | 

6. If the Plaintiff replies to the Defendant's Plea, he thereby admits it 
to be good, if it be true, and the Validity of the Plea can never after be 
conlidered, but only the Truth of it, as he proves it, or the Plainrilf gif. 
proves it. Ch. Prec. 58. Mich. 1695, Parker v. Blythmore. 

7. Tho' a Plea in Bar be allowed, yet the Plaintiff may reply to the 
Truth of it, and put Defendant on proving it, and may except to any other 
Part of the Anſwer. G. Equ. R. 184. 

8. Pleas which tend to ſupport Wrong-doing muſt have the greateſt Grid. 
neſs and Exatineſs. G. Equ. R. 187. Gaſcoyne v. Sidwell & al. 


— 


(B) To Bills of Account. 
I. B LL was brought to be relieved againſt an Action by Guardian for 


detaining Infants, and to have an Account of the Rents and Profits 
of the real Eſtate. The Defendant pleaded that he is Remainder-man in 
7ail, if the Infant die without Iſſue, and that the Guardianſhip was d- 
viſed to him, and he was made Executor, and the Plaintiff had a Le- 
gacy of only 10 s. left her. The Plea was allowed, unleſs the Will 
thould be diſproved. Fin. R. 200. Hill. 27 Car. 2. Corcellus . 
Corcellis. 

2. Bill was brought was for an Account of Copartnerſhip. The De- 
tendant pleaded an Award, averriug the Matter in Gueftion comprized it 
the Award. The Plaintiff replies generally that there was no ſuch Award; 
and tho the Plaintiff ought ro have ſer down the Plea to be argued, ant 
not to have replied to ir, yet decreed that the Defendant account: But atte! 
(tho? that Decree was ſigned and inroll'd) the Court ordered the Defendant 
ny ro anſwer over. Vern. 72. Mich. 1682. Farrington v. Chace 
& Ux. 

3. Bill was brought by one Incumbrancer againſt an Aſſignee of Incum 
brances, and in Poſſeſſion, for an Account, and that Defendant might ac- 
cept what, if any Thing, was due to him, and Plaintiff be ler into 4 
Satisfaction of his Debt; but omitted praying Payment of the Surplus tu 
the Plaintiffl. On the Account it appeared that the Defendant was over- 
paid 4000 I. The Plaintiff chen proceeded at Law, and ſued a Scrre Facias 
on his Judgment, and took out Execution by Elegit ; after which the Pla- 
tiff brought his Bill to have the 40001. towards his Debt; to which 
the Matter before mentioned was pleaded in Bar, and the Court allowed 
the Plea. Jefferies C. Vern. 349. Mich. 1685. Hale v. Thomas. 

Detinue of Charters is a good Plea in Bar of Account in Equity, | 
well as at Law. 2 Vern. 33. Hill. 1688. Counteſs of Plymouth v. blade 

5. A. the Mortgagee brought a Bill to forecloſe, and B. the Mortgage 
brought a Croſs Bill to redeem ; and it was decreed to pay Principal, Inter 
and Ofts, or elſe to be forecloſed, and on Payment to be let in. B. died, ant 
the Account being taken, the Plaintiff finding the Eſtate inſufficient, i 
a new Bill of Revivor, and partly a ſupplemental Bill, both to review te 
former Decree and Proceedings, and likewiſe 20 have an Account 0 
Aſſets of B. and thereout to have Satisfaction for a Bond which vas e 
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＋ A collateral Security with the Mortgagee. To this Bill the Executor o 
B. pleads the former Decree in Bar, that the Plaintiff cle:Zed his Satisfac- 
tion, and had not ſo much as ſuggeſted that that Satisfaction was Aeficient ; 
that it does not appear but that heanay receive a doulle Satisfaction for his 
Debt, and that it was plain that he had not waved the Mortgage by his 
Bill of Revivor. A. inſiſted that it was the Practice of the Court, that 
taking out of Proceſs, or making Uſe of any Counter Security, was in it- 
ſelf a Waver of the Forecloſure, and that a Mortgagee had always his E- 
tion to wave and open the Forecloſure, and have Kart to his Bond or 
Covenant, if he thought proper. But per Cur. the Plaintiff by his Revi- 
vor has not waved the Mortgage, or ſo much as ſuggeſted a Deficiency ; 
ſo that the Plea muſt ſtand for an Anſwer without Liberty to except. G. 
Equ. R. 186. Hill. 12 Geo, 1. Birch's Caſe, 


(C) To Bills of Diſcovery of Perſonal Things. 


1. DILL was brought againit a Clerk of a Company to produce the 
Company's Books of Account; he pleaded that he 7s ſworn nt to 
ſhew or deliver the ſaid Books without the Conſent of the Maſter and 
Wardens &c. And becauſe the other Delendants might be compell'd to 
produce the ſaid Books, the Plea was allow'd. Fin. R. 24. Mich. 25 
Car. 2. Gregg and Stileman Governors of "Tunbridge School in Kent & 
al. v. Cotton & al. Defendants. 
2. Bill was brought againſt an Executrix of an Executrix to diſcover the 
perſonal Eſtate of the firſt Executrix, ſuggeſting that *rwas the Intention 
ot her Teſtator that a Moiety of the Eitate, ot which ſhe thould be poſ- 
ſels'd at her Death, ſhould go to and be divided among the Plainritts &c. 
The Defendant pleaded that the was made Executrix ot the firſt Executrix; 
and demurs, for that her 7e/tator had no Power to impoſe on her how to diſ- 
poſe her Effate, and that the had taken an Oath truly ro adminiſter. The 
Plea and Demurrer were both allowed. Fin. R. 31. Mich. 25 Car. 2. 
Cowpland & al. v. Carter. 

3. Bill was brought to diſcover the perſonal Eftate of an Inteſtate, who 

was the Plaintiff's Grandtacher ; Deſendants pleaded a Deed of Bargain and 
Sale from one Adminiſtrator under whom they claim, and that one of the 
Defendants is Adminiſtrator likewiſe to the ſaid Inteſtate; and demurr'd, 
tor that the Plaintiff has no Title. And the Court allowed both the Plea 
and Demurrer. Fin. R. 44. Mich. 25 Car. 2. Newman v. Holder. 
4 Bill was brought tor an Account of tbe Sale of Goods taken in Execcu- 
tion at an Under-value, and of the Equity of Redemption ot a Mortgage, 
and of Money received to compound Debts ; The Defendant pleaded that be- 
tore he bought the Goods of the Sheriff, and afterwards, they were offer- 
ed to the Plaintiſſ at the ſame Price for which he bought them; and pleaded 
a Releaſe of the Equity of Redemption of the Mortgage tor 6001. paid, and a 
Receipt given, and a General Releaſe from the Plaintiff to ſuch a Day, 
and that the Releaſe was without Fraud; and that by his Anſwer he has 
given an Account of what Monies he received to compound the Debts of 
the Plaintiff. And the Pleas were allowed. Fin. R. 111. Hill 25 Car. 
2. Dean v. Gavel, Briggs & al. 8 

5. Releaſes given on Payment of Portions were pleaded to a Bill of D 
very and Account of a Will, and the Rents and Profits of the Teitator's 
real and perſonal Estate, but without ſetting forth that there was any 
Diſcourſe concerning Me Eſtate or Lands of the Teſtator when the Releaſes 
were executed: The Word Plea was ordered to be ſtruck out, and De- 
lendant to anſwer the Bill; but as to the other Part of the Bill, which 


dant 


demanded an Account of the Rents and Profits of the Lands, the Defen- 
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dant was not to anſwer, unleſs on Hearing the Court ſhould think fit to 
decree an Account thereof. Fin. R. 117. Hill. 25 Car. 2. Ld Herbert 
and Brownlow v. Mountague. 

6. Bill was brought by a Judgment Creditor's Adminiſtrator, ty dif. 
cover the Inteſtate's perſonal Eſtate ; The Detendant put in an inſut. 
ticient Anſwer, and ſome Time after pleaded that Adminiſtration yas 
ſince granted to another by the Prerogative Court, which was a Repeal of 
the Adminiſtration granted to the Plaintiff, that being our of an inferior 
Court, But the Plea overuled with Coſts. Fin. R. 233. Mich. 27 Car. 2 
Carliſle v. Hard reſs the Widow of the Inteſtate. | 

7. Bill was brought to diſcover a Debt, the Bond given for ſecuring the 
Payment thereof on the ſtating the Account beiag 4%; The Detendant 

leaded the Statute of Limitations, and demurr'd tor that the Plaintiff dil 

. not make Oath of the Bond's being lo/t, and not to be found. And the Plea 

and Demurrer was allowed. Fin. R. 266. Mich. 25 Car. 2. Latchyell u. 
Foſter. 

8. Bill was brought againſt an Executor of a Citizen of London by one 
intitled to a Share, for an Account: The Deſendant pleaded an Inventory 
and Diſcharge by the Court of Orphans, and that having atterwards receiy- 
ed more Money, Plaintiffs and Executor accounted, and gave the Execy- 
tor a Releaſe of all Adi ions, Suits and Demands whatſoever relating to 
the ſaid Account. The Court thought this az :ſuable Plea, and not in 
Bar, and that the Plaintiff might Ry to it, and take Iſſue, as he ſhould 
be adviſed, without Coſts on either Side. Fin. R. 327. Mich. 29 Car. 2. 
Banks v. Banks. ; 

9. Bill of Diſcovery was brought by Adminiſtrator for the perſonal 
Eſtate; The Defendant pleaded that rhe Adminiftration is litigated on Ac- 
count of a Will produced, in which the Adminiſtrator is made Executor ; 
but the Plea was over-ruled, as containing no Equity. Vern. 100. 


Mich. 1682. Wright v. Blicke. 


i 
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fe: (F) pl. 4 (D) To Bills of Diſcovery of Titles. 


I. ILL was brought to diſcover the Title of a Member of Parliament 

to Lands, ſuggeſting that they were conveyed to him on Purpoſe i 
hinder Proceedings at Law by his Privilege. He pleaded a Mortgage from 
another of the Defendants tor a conſiderable Sum ot Money not paid, and fo 
diſcovers nothing whereof the Plainritt prayed a Diſcovery as to his Title, 
Eſtate, or Intereſt in the Premiſſes; but the Court over-ruled che Ples, 
and ordered him to anſwer the Bill. Fin. R. 205. Hill. 22 Car. 2. Hol: 
land v. Bludworth and Parker. 

2. A Bill was brought to diſcover a Title to Lands, and a Releaſe, The 
Detendant ſets forth the Date ot the Deed, and that the Plaintiff /or a 9% 
luable Conſideration conveyed to Defendant's Father, and then ſets tort 4 
Verdict on full Evidence, and pleaded the ſame in Bar thereot, and ol all 
other Demands in the Bill, and demurs as to the Diſcovery ol the Fu 
chaſe Deed, it being the Plaintiff's own Act, and will ferve only to help 
to impeach the ſame if there ſhould be any Detect in the Body ot the 
Deed, or in the Form of executing thereof; And to diſcover the mes 
and Habitations of the Witneſſes would be to give the Plaintiff and the orhet 
Detendant Ward an Opportunity of tampering with ghem in order 19 {tit 
their Evidence. The Coutt allowed boch Plea and Demurrer. Ein. 295 
Hill. 22 Car. 2. Hellam v. Grave. By 
3. Bill was brought to diſcover a Title to @ Term for Years, the Plainrii 
claiming the Reverlion. The Defendant pleaded that he is fe in 


149 


Inheritance by ſeveral Conveyances tor valuable Conliderattons, 2 
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enjoyed quietly for S Tears. The Court allowed the Plea, but left the 
plaintitt to reply, and proceed as he ſhall be adviſed, Fin. R. 266. Mich. 
28 Car. 2. Peacock v. Neale. | 

4 Bill was brought to Habliſh an old Settlement. The Defendant plead- 
ed that Tenant in Tail in Poſſeſſion levied a ine, and ſuftered a Common 
Recovery to bar the Entail, and declared the Uſes to himſelf and his Heirs; 
The Plea was allowed, with Liberty for Plaintiff to reply. Fin. R. 306. 
Trin. 29 Car. 2. Roſs v. Pudſey and Stephens. 

5. Bill was brought by Iſſue in Tail to diſcover a Settlement ; The De- 
fendant pleaded that the Plaintiffs are Baſtards. And a Trial at Law was 
directed upon that Point, and that Detendants pay the Plainritts 50 1. to 
carry it on; but the Money not being paid, nor the Trial had, the Plea 
was Over-rul'd. Fin. R. 324. Mich. 29 Car. 2. Devereux v. Devereux 
and 'T hel well. 

6. Bill was brought to diſcover Deeds concerning Lands which the 
Plaintiff claim'd as Heir. The Defendant pleaded that a Fine was levied, 
and the Uſes declared by Deed, under which the Defendants and his Anceſ- 
tors had gitzet Enjoyment for 60 Tears ; and demurr'd, for that the Plaintiff 
hath ot ſet forth the Time when any Settlement was made by the Anceſtor, 
and under which the Plaintiff claims a Title, nor the Date thereof, nor 
that the Plaintiff, nor thoſe under whom he claims were in Poſſeſſion of the 
Premiſſes for 69 Tears before the Bill, nor when they were in Poſſeſſion; 
and both Plea and Demurrer were allowed. Fin. R. 336. Hill. 30 Car. 
2. Fith v. Courtney. 

7. Bill was brought to diſcover a Title to a Honſe in London burnt down 
in 1666. The Detendant pleaded a Decree of the Court of Fudicature tor 
rebuilding the City, and demurs ; for that the Plaintifl is barred by the 
Statute for rebuilding, and 1t not barred he has a proper Remedy at Law 
as any other Reverſioner hath, the Privity being made and continued by 
Act in Law. The Court over-rul'd the Plea and Demurrer, and ordered 
an Anſwer in Chief. Fin. R. 427. Mich. 31 Car. 2. Culpepper v. Wigg & al. 

8. Mortgagees brought a Bill to diſcover Settlements, and what Eftate the 
Mortgagor had in him. The Detendants pleaded two ſeveral Settlements 
whereby the Mortgagor was only Tenant for Life; The Plea was over- 
ruled, Sor" the Detendants did not offer by Way of Anſwer to admit the 
Tenant for Life to be dead, that fo the Plaintiffs might try the Validity of 
theſe Settlements at Law ; For it they ſhould expect till Tenant tor Lite 
be dead, their Witneſſes that could prove the Fraud might be dead like- 
wiſe, Beſides, the Defendants pleaded theſe Settlements to be made after 
Marriage, in Purſuance of Promiſes and Agreements made before Mar- 
nage, and did nor fer forth what thole Promiſes and Apreements were. 
Vern, 139. Hill. 1682. Ld Keeper & al. v. Wyld & al. 
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(D. 2) To Bills of Diſcovery of Tru/t-. 


12 was brought for Diſcovery of a Truſt of an Eſtate purchaſed, 
and it Defendant had not the Money from the Eſtate of the ſup- 
poted Ceſty que Truſt the Anceſtor of the Plaintiffs, and to have an Ac- 
unt. The Defendant denied the Truſt, and as to the Money he plead- 
ed a Releaſe of all Demands concerning any Money received or disburs' d 
by him for (Mr. Cook) the Anceſtor, or for or concerning Mr. Cook's E- 
late; and that if any of the Purchaſe- Money was raiſed out of his Eſtate, 
it was intended to be releaſed thereby, and demurred ; for that if the Mo- 
ney was raiſed out of Mr. Cook's Eſtate, it was not ſufficient to raiſe a Truſt 
TT to diſcharge the Defendant againſt the Fxccutors of Cook; becauſe 
they were ut Parties to the Suit - and that Detendant ought not to dif- 
cover the Profits til] the T1 ruſt be proved. Ordered that till a probable Proof 
made of the Truſt, the Demurrer ſhall ſtand. But as to making the Ex- 
curors of Cook Parties, the Demurrer was over- ruled. Fin. R. 4. Mich. 


Car. 2. Aſtley v. F in. 
Aſtley v. Fountain os - Bin 
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ginal Bill ; but in this Cale the Plaintiff having got to himſelf a new 257 


2. Bill was brought to diſcover on what Truft a Leaſe was made; The 
Detendant pleaded a Decree made againſt the Plaintiff, and a Diſiniſſon of 
a former Bill; and demurs, becauſe it is to araw again into Examination ; 
Matter already determined; and tor that a Decree cannot be altered by an gi. 


by purchaſing in the Fee and the Original Leaſe, he ſtands in the Place ot 
the Feoffor and his original Leſſee, ſo that now ſuch Diſcovery is Juſt and 
reaſonable ; and ordered the Defendant to anſwer as to the 'Truit charged 
between the Defendant and the Original Leſſee, and on what Truft the 
Leaſe was aſſigned to him, and if after Payment ot the Money the Eſtate 
was to return; And the Benefit of the Plea was ſav'd to the hearin 
the Cauſe. Fin. R. 228. Trin. 2 Car. 2. Aſtry v. Ballard. 


o 
O 


(E) To Bills of Diſcovery. ant of Parties. 


mmm 


I. JD ILL was brought againſt an Adminiftrator by a Creditor to diſcover 

B Judgments, ſuggeſting them to be traudulent ; Ihe Deſendant 
pleaded the Statute of Limitations, and that before the exhibiting the Bill, 
his Adminiſtration was repealed by Sentence in the Prerogative Court, 4 
Adminiſtration granted to another during the Minority of the Children, 
and that neither the Children or their Guardians are made Parties to the 
Bill. The Court allowed the Plea as to the perſonal Eſtate, but over- 
ruled it as to the Real Eftate, Fin. R. 243. Hill. 28 Car. 2. Davis and 
Harvey v. Dee & al. 

2. Bill was brought by a Judgment Creditor to diſcover the Eftate of the 
Debtor, who was dead inteftate. Detendant demurred, becauſe the . 
mi niſtrator is not made a Party, the Detendant being only Debror to the 
Inteſtate, and alſo pleaded the Statute of Limitations, the Contract be- 
tween the Defendant and Inteſtate being above ſix Years ſince, and both 
the Plea and Demurrer were allowed. Fin. R. 303. Trin. 29 Car. 2. 
Rumney v. Mead. 


— 


(F) To Bills of Diſcovery. That he is a Purchaſor &c. 


1. DILL was brought by Aſignee of an Equity of Redemption againit 

B the Mo dn W or © ſet 434 Rades = the 
Mortgagee in Fee after Notice of the Aſſignment. Mortgagee pleaded 
the Releaſe for a valuable Confederation, and that the Mortgagor had brought 
his Bill tor a Reconveyance (which was decreed, but after diſmiſſed dy 
Conſent of Mortgagor and Mortgagee) and that the ſaid Bill was diſmiſſed, 
and the ſaid Diſmiſſion ſign d and inrolPd. The Plea was allow'd, but let: 
the Plaintiff to reply, and take Iſſue if he thought fir. Fin. R. 46. Hill. 
25 Car. 2. Madge v. W heeler and May. 

2. Bill was brought to diſcover a Title; the Defendant pleaded 7 Fr 
difs (whereof one was at Bar) and Fudgments in Ejectment by his Fa- 
ther, and a Writ of Poſſeſſion, and a Conveyance to B. for a valuable Con- 
ſideration, and a Conveyance by B. for a valuable Conſideration to the 
Plaintiff. The Plea was allowed, and Bill diſmiſſed with Coſts. Fin. R. 
70. Hill 25 Car. 2. Pitt and Lady Chandois v. Hill and Broad way. 

3. A. indebted to B. in 2601. affigns over to B. the Benefit of a Decree & 
gainſt C. Afterwards A. agreed with C. to releaſe to him all Benefit of tie 
Decree, and all Suits and Demands. B. brought his Bill to /et 4/4 7 
Releaſe, C. pleaded the Releaſe for a valuable Conſideration, and thit 
he had 0 Notice. The Court allowed the Plea, and there being ſeveral 
Securities mentioned in the Releaſe as made over by C. to A. in Contide- 
ration of ſuch Releaſe; decreed thoſe Securities to be made good to tl. 
Plaintiff B. to enable him to receive Satisfaction for the 260 / and A. 200 
5 C 
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C. to covenant not to releaſe ſuch Securities till B. is ſatisfied. Fin. R. 
218. Trin. 27 Car. 2. Hookes v. Simball. | 

4. Bill was brought to diſcover a Title, and to examine Witneſſes De be- 
xe eſe. The Detendanr pleaded that he is a Parcha/or tor a valuable Con- 
ſderation, and without Notice; and demurr'd as tothe examiningW itnefles, 
For that he is a Real Purchaſor, and the Plaintiff 1m2y compel the Witneſſes 
by a particular Statute to appear in any Court to give their Evidence, or 
recover Damages againſt them. The Court allowed the Plea and Demur- 
rer, and that ſuch Depoſition as had been already taken De bene eſſe be 
ſuppreſied. Fin. R. 255. Trin. 28 Car. 2. Everenden & al. v. Vanacre & al. 

5. A Conveyance was made in conſideration of 250 J. The Bill ſuggeſted 
that it was in Truſt for the Plaintiff and 2 Money paid, but that it was 
toskreen the Plaintiff from other Creditors, and therefore prays a Re-Con- 
deyance. The Defendant pleaded that the Plaintiff was indebted to him 
by Bond 250 I. which Bond Defcndant delivered up to Plaintiff, and there- 
upon Plaintiff gave Detendant a Releaſe of all his Right c. The 
Court ordered, that if Detendant would politively ſwear that Plaintiff 
was indebted to him 25ol. for Money really lent and paid before the 
Bond given, and that all was due when the Conveyance was executed, 
then the Plea ſhould be allowed. Fin. R. 335. Hill. 30 Car 2. 
Hart v. Hergard. 

6. The Detendant pleaded that he was a Purchaſor Bona Fide for a 
valuable Conſideration; But there being ſeveral Badges of Fraud alleged 
in the Bill, which the Defendant dented in the Plea, and not by way of 
Anſwer, the Plea was over-ruled. Vern. 185. Trin. 1683. Price v. Price. 
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(G) Former Suits, Decrees &c. 1 wy 

i. A BILL was firſt preferred in the Court of Reqreffs, and the ſume 

being miſtaken, another was preterred in Chancery ; the De- 

ſendant pleaded the Proceedings in that Court. Bur it was over-ruled. 
Toth. 84. cires 9 Car. Samuel v. Samuel. | Nelf Ch. 

2. Bill was brought by an Heir againſt Leſſees to have an Account of R. 149. S. C. 
Profits, and dies; the next Heir (an Infant) revives the Suit. The Ac- by Name of 
ount is ſettled, and the Infant at 19 Years old and his Guardian take 93 1. ph ve 1 
Surplus of the Profits from the Leſſees, purſuant to the Decree. The 
Infant coming of Age takes Adminiſtration to him, to whom he was Heir, 
and exhibits a Bill Original without taking Notice of the former Suit. 
The Defendant the ſurviving Truſtee pleaded the former Decree and Pay- 
ment in Barr; and the Quettion was, Whether the Plaintiff having had 
Account as Heir, ſhall have it again as Adminiſtrator ; and the Plea over- 
ruled. 3 Ch. R. 97. 1672. Strickland v. Lock. 

3. Bill was brought by the Heir a Law to diſcover a Revocation of a A Necree 
ill, under which the Defendant claimed as a Parchaſor, and pleaded a- was obralned 
"ther Bill in the Exchequer for the ſame Matter, and after a full Hear- in the Ex- 
ing di/rniſſed, and the Diſimiſſion /iened and inrolled. The Plea was al- „ #- 


g . ainſt two of 
a lowed. Fin. R. 102. Hill. 25 Car. 2. Baſſert als. Seymour v. _— „Fer 
js Noſworthy. tants of 
A Bridonorth 

te efabliſh a Cuſtom for all the Inhabitants there to grind at the King's Mills; and this Decree was had <vith- 
1 ut any Trial, and afterwards affirmed in the Heuſe of Peers; and now this Bill was brought in Chancery 

by other Inhabitants of Bridgenorth, to prevent multiplicity of Suits, and to examine W itneſſes In per- 
he Mum rei Memoriam, play co diſcover Evidences in the Defendant's Hands. And in the Bill they de- 
be that there is any ſuch Cuſtom for Grinding &c. and alledge that the former Decree in the Exchequer 
14t Dee dtained by Colluſion, and that the Defendants would not 1 Action at Law, till the 
is antift's Witneſſes were dead; and they likewiſe pray a Diſcovery, Whether the Inhabitants in new 
jy OMCations, as well as old, are obliged to grind at the King's Mills! To this Bill the Defendants 
oy Preaced the former Decree in the Exchequer, and Aſfirmance of the Houſe of Peers in Bar, and alſo 
2 "emurred to the Bill, but had nor, as was affirmed, denied the Colluſion charged by the Bill; and the 
m 


art held, that the Tenor of the Bill was directly to queſtion the Juſtice of the former Decree, and 


that 


368 Plea and Demurrer. 
that the Charge of Colluſion need not be anſwered, being only inſerted to giv þ 1 
and if there — any Redreſs, it muſt be by Arden to tha Houſe of ay ite 16 
Eu. Caſcs 135. Jay & al. v. Braine 1 
4. A former Bill depending was pleaded in Bar to a ſecond ; but though 
both Bills were of the ſame Marter and Eifect, 2% 1:tter bad ſeine ney 
Matter, Ordered, That ſince the Plea was good, the Plaintiff ſhould 
pay the uſual Coffs of a Plea allowed. But the Detendant to anſwer the 
ſecond Bill, and the former Bill diſmifs'd with 20 8. Coits, Chan, Cafes 
241. Mich. 26 Car 2. Crofts v. Wortley. | 
Tr. 27 Car, 5. Detendants pleaded a former Decree made in a Cauſe, in which De. 
2. Fin. R a fendants were Plaintiffs, (but againſt another Perſon not Party to this 
= 5 Suit, and the now Plaintiff was no Party to that) and confirmed upon an 
Biſhop and Appeal; and Demurrs, for that this Bill contains the ſame Matters as were 
Verdon. in Iſſue in the former Cauſe. And the Plea and Demurrer was allowed 
Fin. R. 124. Mich. 26 Car. 2. Rutland v. Brett. | 
6. Detendant pleaded a former Bil! depending, and brought by the ſame 
Plaintiff for the ſame Matter, and demurred ; For that there was 
Equity in the Bill, and that the fame being 200 Sheets of Paper, waz 
ſtuited with Repetitions, Tautologies, and Impertinencies. The Plaintiff's 
Counſel infiſted that by reaſon of the Demurrer he could not procure a 
Reference to the Maſter, to examine if a former Suit was depending or nor 
{0 the Demurrer was over-ruled with Cots, and a Reference to the Matter 
to examine into the former and this Bill, and it he found it for the ſame 
Matter, then to tax Coſts for Defendant. Fin. R. 179. Mich. 26 Car. 2. 
Dumtord v. Dumtord. 3 
5. Plea of a former Decree, and that Defendant made Conveyances purſuant 
to it; And demurr'd, For that the Plaintiif is concluded by the former 
Decree, and therefore ought not to bring an original Bill for any Matter in 
Iſſue in a former Cauſe. Fin. R. 230. Tr. 2) Car. 2. Coke v. Biſhop. 
8. Bill was brought to be relieved for Goods in the Defendant's Hands. 
The Detendant pleaded a former Bill for the ſame Matter, which upon 
hearing the Caute was diſmiſſed, and an Action brought tor the ſame Mat- 
ter, in which the Plaintiff was nonſuited, and that there was a 7228 
after a Verdict on full Evidence, which was affirmed in Error, and the Plea 
”_ * Fin. R. 239. Mich. 27 Car. 2. Cornel v. Warren and Ward 
al. 
A Decree 9. A former Decree being pleaded in Bar, it was objected that the D. 
of 1 miſſion and Decree could not be pleaded i Bar, becauſe the Decree was 
0 le.dedin mot fig ned and enrolled, and if Detendant would have it that it was a Suit 
Bar to a new fill in being, then the Plea was a Plea in Abatement only. But per La. 
Bill, tho North Either that Suit was for the ſame Matter as the preſent, or not; il 
_ 2 not, you ought to have moved to have had the Plea referred; bur it it i 
rolled. Vern, then that Suit is either depending or determined, and either Way 1 


310. Hill, pleadable. Vern. 3 10. Hill. 1684. Pritman v. Pritman. 
1684. Prit- pe 
man v. Pritman. It is not neceſſary in a Plea of a former Suit brought for the ſame Matter to ave! 
that ſuch ſuit is ſtill depending, and ſuch Plea ought to be referr'd to a Maſtter to examine the Trac 
of it, and ſuch Plea is always put in without Oath. Vern. 332. Trin. 1685. Urlin v. 


S. P. Cur. 10. A Plea of a former Suit depending here for the ſame Matter, % 
Canc, . not be Ps down with the Natter being a Matter recorded in this Coult. 
Original Bil Bur it the Plaintiff be not ſatisfied wich the Plea, it ſhall be referred t 
had been Maſter to certify the Truth thereof; and if it be determined agaiaſt tix 
brought by Plaintiff, he ſhall pay the Defendant 5 . Cots. P. R. C. 281. 

an Admint- 11. Such Reference muſt be procured oT che Plaintiff, and 4 Rept 


1 3 thereon, within a Month next after filing ſuck Plea ; otherwiſe the Bill 


Creditor; ſtands diſmiſs'd of Courſe, with 4 Nobles Coſts. P. R. C. 28 1. 
the Admini- S. P. Curl, Canc. 176. 
ſtrator died, : 
and a Bill of Revivor was thereupon brought 7 the Executor of the Adminiſtrator. This Bill v 
thought to be wrong, and thereupon another Bill of Revivor was brought by the ſame Plaintiff, hat, 
ing taken out Adminiſtration de Bonis Non to the Judgment-Creditor himſelf, and in the ſecond Bil! o 
Revivor deſcribed himſelf as Executor to the Adminiſtrator, and likewiſe as Adminiſtrator de * 
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non of the original Judgment-Creditor. To this ſecond Bill of Revivor, the Pendency of the former 
Bill was pleaded ; thereupon it was referred to a Maſter, to examine whether theſe two Bills were for 
one and the ſame Matter The Maſter made a ſpecial Report, whereby he certified that the latter Bill 
elated to the ſame Matter, and that they were both brought by the ſame Perſon ; but that they were 
brought by him in the different Rights that have been mentioned. Thereupon it was moved, That 
the Ft Bill of Revivor might be dilmiſs'd with 20s. Coſts ; that the Plea might be ſet aſide, and that 
the Suit might ſtand revived on the ſecond Bill. Lord Chancellor. The Practice under this Order has 
been, that when a Reference is made to a Maſter of a Plea of the Pendency of a former Suit for the 
ame Matter, if the Maſter reports that both Bills are for the ſame Matter, the Plea ſhall be allowed 
and the Party is intit ed to Coſts, and the Plea, in ſuch Cafes, cannot be ſet down to be argued ; for 
then there would be two Dilatories; but the Plea is ipſo facto over-ruled ; and thereupon the Plaintiff 
takes out a Subpœna for 5 J. Coſts, in like Manner as upon the arguing of a Plea, In the preſent Caſe, 
the Maſter has done neither of theſe Things; For he has only made a ſpecial Report, and left the 
Matter to be determined by the Court. Thereupon the Matter now comes on by Notion ; and one 
Part of it is, that the Plea may not ſtand in the yr ; and the Foundation of this Part of the Motion 
i that where the ſame Perſon ſues in different Rights, it is the ſame as if there were different Perſons , 
and this is certainly true, for which Reaſon the Plea muſt be ſet aſide. However, . it mult be ſer atide 
with Coſts for two Reaſons ; 1ft. becauſe the Plaintiff gave ſome Colour for the Plea, by bringing the 
ket Bill of Revivor wrong; and 2dly, becauſe, in the ſecond Bill of Revivor, the Plaintiff de- 
ſcribed himſelf Executor to the Adminiſtrator, as well as Adminiſtrator de Bonis Non to the orig inal 
Judgment-Credutor. Barn. Ch. Rep. 83, 84, 85. Paſch 1740. Huggins v. the York-Buildings 

Lompany. 


12. If a Suit be depending at Common Law, or in any other inferior S. P. Curt: 
Court, it may be pleaded, and the Detendanr ſhall not be put ro a Motion Canc. 176. 
tor an Election or Diſmiſſion: Aud ſach Plea ſhall be proceeded in as a Plea 
of a former Suit depending in this Court between the ſame Parties tor the 
flame Matter. P. R. C. 281. 

13. One Pordant had brought a Bill in the Court of Chancery againſt 
the Detendants for ſeveral Shares in their Stock, and after ſold a ſixth Part 
of what he was intitled to from the Defendants to the Plaintiff, who now 
brought this Bill for his ſixth Part: The Detendants pleaded that Pordant 
had before hap had his Bill for ſeveral Shares, of which the Plaintiff"s now 
Demand was Part, and that the former Suit was till lepending; but be- 
cauſe he had not averred that the Defendants had appeared to the former 
Suir, or put in their Anſwer, or that they were ſo mych as ſerved with 
Proces to appear, the Plea, was difallowed ; tor 'tis no Suit depending till 
the Parties have appeared, or been ſerved ro appear, but only a Piece 
of Parchment thrown into the Office, which may lie there tor ever, 
and never become a Suit; but if the former Suit depending had been 
well pleaded, the Court was clear of Opinion it would have been a good 
Plea, tho the Bill was brought by another Perſon, and not by the now 
Plaintiff; for otherwiſe the Plaintiff in the other Suit, after his Bill brought, 
might aſſign his Shares to 20 ſeveral Perſons, who might each of them 
bring ſeveral Bills, and fo harraſs the Defendants for what the firſt Suit 
was ſufficient. Abr. Equ. Caſes 39. pl. 14. Trin. 1729. between Moor 
ad Welſh Copper Company. 


15 


(H) That it is a Matter at Law. 


. B LL was brought to be relieved againſt a Verdict and judgment? 

The Defendant pleaded the Verdict and Fudgment, and that all 
the Matters prayed in the Bill were examined at Law; And to another 
Part of the Bill which ſeeks Relief tor the Defendant's Diet aud Lodging 
athe Plaintiff's Houſe, the Defendants demur, for that the Plaintiff has 
ber Remedy at Law. The Plea was diſallowed, and Defendants ordered 
to anſwer, and that the Plaintiff ſhould be concluded by ſuch Anſwer, 
d if Defendants ſhall not in their Anſwer diſcover that ſome of the 
Goods for which they had got a Verdict do belong to the Plaintiff, then 
Plaintiff ſhall pay them fall Coſts of Suit. But the Demurrer was al- 


wed. Mich. 26 Car. 2. Fin. R. 171. Armſted v. Parker & ux. 
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| Plea and Demurrer. 


2. Bill was brought to be relieved againſt a Judgment irregularly tgjy 
e1 ; The Delendant pleaded the Fudgment, and likewiſe demurreg - * 
that if the 3 was obtained as ſuggeſted, it is examinable onh in 
the Court where it was obtained, and not in this Court. The Court allow.. 
ed both the Plea and Demurrer. Fin. R. 204. Hill. 27 Car. 2, Huddle. 
ſtone v. Asbugg. | 

3. Bill was brought to be relieved againit a Writ of Inquiry executed with. 
out Notice given to him or to his Attorney, and that the Judgment was 
not fairly obtained; Defendant pleads and demurs, for that the Reme/ 
is at Law, and Plea and Demurrer allowed. Fin. R. 335. Hill. 30 Car, 2 
Boyce v. Lomax. 

4. Indeb. Aſſ. was brought for Goods ſold and delivered, and a Ver. 
dict for the Plaintiff; The Defendant brought a Bill ſuggetting that he 
was Maſter of the Buck Hounds, and ated only in relation to his Office 
and that the King ought to pay for thoſe Goods; The Detendant plead. 
ed the Verdict and fudgment, and that the Plaintiff had inſiſted on the 
ſame Matter at Law, where it was ruled with him, and that a Wii gf 
Error being near ſpent, he now brought this Bill for Delay; and demurred 
For that the Matter was conn/able at Law, and the Bill contained no Equi. 
ty; but it was over-ruled, and Detendant ordered to anſwer the Bill; 
Per Commithoners. 2 Vern. 146. Trin. 1690. Graham v. Stamper. 


(I) Limitations. Statutes, 


I. ILL was brought to have Satisfaction for 220 I. paid by Plaintiff's 
B Husband tor the Uſe, and by Direction of Detendant's Hus band, 
as appears by a Note or Letter wrote by Detendant's Husband to Plain- 
tiff's Husband 22 Years before, and charges the Defendant to fer forth, 
whether the Note now inſiſted on be not the proper Hand Writing of her 
Husband, and further charges her with Aſſets ſufficient to pay &c. The 
Detendant pleaded rhe at. 21 b of Limitations ; but per Cur. this 
Plea is not good, becauſe Plaintiff charges a Diſcovery of the Note, and 
if it is her Husband's Hand Writing ; and ordered the Detendant to an- 
ſwer to that Matter, and that the Plaintiff might proceed at Law on the 
5 as he ſhall be adviſed. Fin. R. 14. Mich. 25 Car. 2. Downing v. 
irby. 

2. "Bill was brought by a Judgment-Creditor to diſcover the Eftate ol 
the Debtor who was dead Inzeffate. Defendant demurred, becauſe the | 
Adminiſtrator is not made a Party, the Defendant being only Debtor tothe 
Inteſtate, and alſo pleaded the Statute of Limitations, the Contract be- 
tween the Defendant and Inteſtate being above ſix Years ſince; and both 
the Plea and Demurrer were allowed. Fin. R. 303. Trin. 29 Car. 2, Kun 
ney v. Mead. 

3. A Bill was brought for an Account of a real and perſonal Eſtate, 
and to have the ſame applied towards Satisfaction of a Debt; The Deter- 
dant pleaded the Statute of Limitations. The Court decreed, that where 
both Eſtares are ſubjected to the Payment of Debts, if the Perſonal i 
ſufficient, the Real is no further to be accounted for; But if tt 
real Eſtate is expreſly charged with the Payment of Debts, then 
ſo long as it remains ſubjeck to the Payment thereof it will qr bab 
Eftates to an Account at any time; becauſe the perſonal Eſtate ought in the 
very Nature of the Thing to go in Eaſe of rhe real Eſtate, and rheretore 
the Statute of Limitations cannot interpoſe or be any Bar to an Account 
thereof; And fo over- ruled the Plea as to the Statute. Fin. R. 458. Ti 
32 Car. 2. Davis v. Dee. 
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(K) Outlawry. 
. Here a Man was outlawed, and ſued as Executor to another, the Plea Outlaw ry in 
to the ſame was over- ruled. Toth. 139. cites 12 Jac. Arnold bs goes 4 
v. Arnold. Adminiſtra- 
tor is no good 
Plea; For they ſue in Auter Droit. P. R. C. 277. —8. P. Vern. 184. Trin. 1683. Killigrew v. 
Killigrew. 


2. A Plea of Outlawry was over- ruled becauſe it was not put in upon Being only 
Oath. 2 Vern. 37. Hill. 1688. Parrot v. Bowden. the common 


Averment of 


[entity of Perſon it was allow'd good without Oath ; per Cur. Ibid. 198. Mich. 1695. Took v. Took 


b . 


—KRuled accordingly by Ld Keeper, Chan. Caſes 258. Hill. 26 & 27 Car. 2. 


z. An Information is exhibited by the Attorney General of the Dutch 
Court in Behalt of one Part Owner of Coal Mines againſt the other 
tor not contributing to the Charge of working them, by which the Kin 
would loſe his Duty; The Defendant pleads Outlaury in the Relator, and 
held good; For the Re lator is to have the whole Benefit or Loſs ot the 
Suit, and the King notdirectly concerned, and very little by Conſequence. 
Ch. Prec. 13. Trin. 1690. Attorney General at the Relation of Vermuden 
v. Sir John Heath. 

4 If Outlawry is pleaded, the Record or Capias thereupon muſt be 
pleaded Sub pede Sigilli, and is uſually annexed to the Plea. P. R. C. 
276. 


5. The Defendant may plead and fbew as many Outlawries as he can. 
P. R. C. 277. 


6. It the Outlawry pleaded be in a Suit for that very Duty, or Thing for S P. Curs. 
which Relief is ſought by the Bill, the Plea will of Courſe be difallowed, Canc. 175. 


and the Plaintiff ſhall have a Subpæna againſt the Defendant tor five 
Marks Coſts, and to make a better Anſwer. P. R. C. 2177. 


7. If a Plaintiff think a Pleaof Outlawry inſufficient thro' miſpleading, S. P. Cure 
or otherwiſe, he may upon Notice to the Clerk of the other Side ſer it Cane. 175. 


drwn with the Regiſter for the Fudgment of the Court; But it within cight 
Days after filing the Plea the Plaintiff do not fo enter it with the Regiſter, 
the Detendant may take our Proceſs for five Marks Coſts, as if the Plea 
had been argued ; For the Defendant is not bound to ſet it down, ſeeing 
it is a Matter pleaded under Seal. P. R. C. 277. 
8. After the Outlawry is reverſed, the Detendant on a new Subpena S. P. Curs 


ſerved on him, and 20 5s. Cefts paid him, ſhall anſwer the Bill. P. K. C. Canc. 175. 
2. 


(L) Releaſes. 


1. A Contracted to ſell Land to B. and B. aſſigned it to C. Upon a 

e Bill A. had a Decree againſt B. tor Performance, he being the 
Party to the Contract, but decreed that C. ſhould ſtand in Place of B. and 
indemniſy him againſt that and all other Decrees. After this B. and C. 
ame to an Account, and mutual General Releaſes given, in which the 
Words, all Orders and Decrees of the Court of Chancery are inſerted ; At- 
terwards upon Petition A. has an Order for Intereft from the time of B's tak- 
ms Poſſeron, amounting to 100 1. founded upon the Decree made before the 
Releaſes Were given. B. brings his Bill to compel C. to pay it, he being 
the Decree to ſtand in B's Place. C. pleaded this Releaſe ſubſequent to 
the e, and it was allowed per Cur. tho' it was not taken Notice ot 
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at the time of ſtating and ſerrling the Accounts. G. Equ. R. 184. Hill 
12 Geo. 1. Waters v. Glanville. | 

2. A Bill was againſt an Executor to have an Account of Aſſets and Sa. 
tisfaction of a Debt of 660 l. ſecured by Judgment againſt the Leſtato- 
alleging a Devaſtavit &c. The Detendant by Schedule fer forth the at: 
ſers, and denied by her Anſwer any Waite ; And tor Plea to any Relief 
ſaid, that Teflator was in Execution on the ſaid Judgment in his Liſe- time 
and was diſcharged from thence by the expreſs Order of the Plaintiff, and 
therefore pleaded ſuch Diſcharge in Bar, ſuch Diſcharge being a Re. 
leaſe of the Debt both in Law and Equity, and the Plea was allowed. C. 
Equ. R. 190. Paſch. 12 Geo. 1. Beatniff v. Gardiner. 


See (H) pl. 


1, 2 (M) After Verdict, Nonſuit, Judgment &c. 
A. en of B. I. 


Demurrer, becauſe the Detendant had Execution at Law, over. 
at Cards ruled. Toth. 139. cites 10 Jac, Artſon v. Wolverſton. 
1501. which 


B. pon Account did caun to be due to A.Whereupon A. brought his Action of theCaſe and declared on an In. 
debitatus Aſſumpſit for 1501. and upon an Inſimul Computaverunt for 150 l. to which B. pleaded Non 
Aſſumpſit, and on a Trial a Verdict paſs'd ſer A. for I g Damages, and he hath fince taken out Judgment 
and Execution B. brought a Bill; but in reſpect there were only Damages recovered, whereof the 
ſurors were the proper Judges, ard for that the Bill was exhibited after Judgment and Execution, 
A. demurs and pleads, and demands Judgment, w hether he ſhall farther anſwer that Part of the Plaintif'; 
Bill as concerns the Verdict and Judgment. This Court allowed the Plea and Demurrer. Chan. Rep 
243, 244. 15 Car. 2. Hunby v. Johnſon. 


2. Bill was brought for a Modus of 15 5. per Ann. in lieu of Tythes 
the Defendant pleaded a Ferdict and Fudgment in Debt, on 2 E. 6. .. . againit 
one of the Defendants tor not ſetting forth Tythes &c. and the Plea was 
allow'd. Finch's R. 13. Mich. 25 Car. 2. Bluck & al. v. Elliot. 

3. Bill was brought to be relieved againſt a Verdict and Judgment ond 
an Agreement ſince. The Defendants pleaded the Agreement and a former 
Bill brought for the ſame Cauſe diſiniſs d. The Plea was diſallowed ; bur tince 
Deſendant in the Action had brought a Writ of Error on the Judgment he 
might proceed, and it the Judgment be affirmed it ſhall be with a Ceſſe 
Executio till the Hearing of the Cauſe, and that the Plaintiff do within 
4 Days pay the Money recovered at Law into Court, and the Defendant 
Weſtland, who recovered at Law to give Security to abide the Hearing 
&c. Fin. R. 223. Trin. 27 Car. 2. Child v. Weſtland and Ingram. 

Bill was brought to ſupply a defective Execution of a Power to make 
Leaſes. The Deſendant pleaded, that upon a ſpecial Verdict at Law, Fug: 
ment was given that the Leaſes were void. The Plea was allowed and the 
Bill diſmifled. Fin. R. 275. Hill. 29 Car. 2. Temple v. Lady Balrtinglb. 

5. The Defendant pleaded that the Plaintiff here was nonſuited at Li 
on full Evidence. As to the Validity of the Plea no certain Rule was 
given. Vern. 77. Mich. 1682. Wilcox v. Sturt. 

6. The A/ignee of a Leaſe rendring Rent, having enjoy the Land 6 = 
Years, aſſigns over. The Bill was to call him to an Account for the Reit, 
tor ſuch Time as he had enjoy'd the Land; the Defendant pleaded Juds- 
ment upon a Demurrer at Law ; and the Plea was over-rul'd : For tho 10 
ſtrictneſs of Law there is no Privity of Contract to charge the Aflignee, 
yet in Equity he is moſt certainly chargeable for ſuch Time as he t- 
ceived the Profits. The Counſel alleged, there were zo Precedents in the 
Caſe, and the Ld. Keeper ſaid if there had not been one he thould no- 
have doubted to have made a Precedent in this Caſe. Vern. 165. Paſc® 
kle v. Coke. | 

7. After 2 Nonſuits and a Verdict for the Defendant on Iſſue, Wi: 
Age, on Debt on Bond, Bill was brought ſuggeſting that the Regiſter d 
which the Verdict was given was raz'd and altered. Defendant plead* 
the Nonſuits and Verdict, and that the Matter ſuggeſted was examircc ? 


— * Wü DA. — — 
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the Trial, that the Verdict was twelve Nears fiuce. But ordered to anſwer 
the Bill, and mentioned the Caſe of Harder v. Syſc, where atter Yve 
Tr1als, Leaſe or No Leaſe, it was at laſt diſcovered, that in an Office Poſt 
Mortem the Leaſe was found and ſer out in hec verba. 2 Vern. 285. 
Hill. 1692. Garth v. Egerton. 

i 


— — — 


(N) Where Plaintiff ſets forth No Title. 


L HE Plaintiff as Executor or Adminiſtrator out of an inferior Dio- 

ceſs came to be relieved for a Debt; the Defendant pleaded, that 
there was Bona Notabilia, ſo that the Plaintiff could give no Diſcharge; 
and allowed Ex Parte; but Ld. Keeper declared, He was not fatisty'd of 
the Law, but there being no body tor the Plaintiff, he would not defend 
ir, and it was after reheard by Judge Archer, who again allow'd it. 3 Ch. 
R. 71. 1671. Knight v. Bee. 

2, A. in Conſideration of 5ool. paid by B. covenanted to ſettle all the 
Lands he then had, ſo that they thould after A's Death come to B. and 
his Heirs; and that all the Lands which the ſaid A. ſhould purchaſe after= 
wards ſhould be ſo purchaſed, and that after A's Death they ſhould come to 
B. as aforeſaid ; and alſo to leave him all his perſonal Eſtate. A Decree was 
made accordingly; after which A. purchaſed other Lands and B. brought 
aBill ro diſcover what Lands he had betore, and whar he had purchaſed 
ſnce the Decree, that all may be ſettled on B. As to the Lands purchaſed 
face the Decree, A. demurred, becauſe the Plaintiff has not intituled him- 
ſelf by any Title accrued ſince, and the Decree extended not to Lands 
ke ſhould after purchaſe, and ſo is bound by it, and the Demurrer was al- 
lowed as to that Part, but without Colts, Fin. R. 230. Trin. 27 
Car, 2. Coke v. Biſhop. 

3. A. brought a Bill for Ae, on an Agreement, and a Purchaſe made 60 
Years before. The Detendanr pleaded, That it ought to be preſum'd the 
Money was paid, becauſe a Fine was /evied ) Tears after, and the Mone 
has remained without any Demand theſe 60 Years; and demurs for that 
the Plaintiff” claims not as Executor or Adminiſtrator, nor charges Defendant 
as Heir, Ex-curor or Adminiſtrator of the Purchaſor. The Plea and Demurrer 
— allowed. Fin. R. 344. Paſch. 30 Car. 2. Heupert als. Hoopert v. 

n. 

4 Bill was brought to ſet a/ade a Will as irregularly obtain'd, and to di- 
mer what Portion Detendant brought to the pretended Teſtator. The De- 
lendant denies by Anſwer, that the Will was irregularly obtain'd, and 
pleaded the i in Bar, and demurs, for that it appears by Plaintifl's own 
lewing, that he has zo Title to have ſuch a Diſcovery as pray'd. The 
Demurrer was allowed with Coſts, but the Plaintiff was deed ro reply 
the Plea, Fin. R. 39). Mich. 30 Car. 2. Loyd v. Williams v. Owens. 


rn 


9 = 22 


(O) Where the Plea muſt be upon Oath. - SecoOath (D) 
2 BILL was exhibited againſt R. H. Superviſor of the Laſt Will 


of T. C. and one R. H. who was no Superviſor of T. C's Will, 
das ſerved with Proceſs, and alleged, that the ſaid R. H. who was the 
Wervitor was dead; Ordered that the Deſendant put in his Allega- 
* Oath by way of Anſwer, and then deſire Judgment, whether 
ſhall be compelled to anſwer the ſaid Bill or not; and therein pray his 
colts tor his wrongtul Vexation, which ſhall be thereupon allowed to him. 
s Rep. $7. cires 19 Eliz. Harriſon v. Haule. 
5C 2. Where 
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See (C) pl. 3. 


P. AC. 278. 
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2. Where a Plea is not tranſitory, the Detendant may plead a fore, 
Plea; but then he ought to ſwear it, otherwiſe it ſhall not be receive 
Sid. 234. Mich. 16 Car. 2. B. R. Collins v. Sutton. 
3. It was ruled, that a Plea of the Privilege of Oxford ſhould be put in 
without Oath. Chan. Caſes 258. cites Mich. 26 Car. 2. the Caſe of Mat. 
ters v. Buſh. 5 
4. Plea of Privilege was over-ruled becauſe not put in n Oath, 2 Vern 
83. Mich. 1688. Gibſon v. W hitacre. | 
5. Baron puts in a Plea in the Name of him and his Wife, and ſwears to 
the Plea, but the Wife would not ſwear to it. The Baron moved that the 
\ Plea might be accepted, ſuggeſting that the Wite did it by Combination 
with her Mother the Plaintiff, It was ordered that the Plea ſtand. 14 
for the Husband and the Plaintiff to proceed againſt the Wife. Hill 28 
& 29 Car. 2. per Finch C. Chan. Caſes 296. Pain v. 
S. P. Curl. 6. Pleas in Diſability of the Perſon or to the Furiſdiffion, need not be 
. Deere apon Oath ; and ſo that they be under Counſe!'s Hand, they thall be te. 
Ibid. 1-4. Ceived and filed, rho' the Defendant do nor deliver the fame in Perſon 
or by Commiſſion. P. R. C. 274. 

7, Pleas of any Matter of Record, or of Matters recorded in this Court 
need not be upon Oath. But Pleas in Bar of Matters in Pais are to be up- 
on Oath. P. R. C. 274. 

8. Where there are Matters alleged in the Bill, to which the Bar reaches 
not, or ſome Circumſtance relating to the Matter in Bar that requires + 
particular Anſwer, as Fraud &c. the Defendant muſt anſwer on Oath a 
to theſe. P. R. C. 280. 

9. If a Cauſe has been formerly diſmiſſed this Court, but the Difmiſſon 
not /igned and inrolled, the Plea of ſuch Diſmiſhon muſt be upon Oath ; For 
till the Inrollment it is not recorded. P. R. C. 282. 

10. Defendant pleaded Articles made on his Marriage, and that he was 
a Purc haſor for a valuable Conſideration, and had no Notice of the firt 
Settlement; but would not ſwear this Plea; and fo the Plea was over- 
ruled. Chan. Prec. 48 1. Hill. 171). Marſhall v. Frank & Ux. 


— — K 


(P) Return of the Plea. How. 


| P. R. C. 274. 1. N Anſwer and Plea taken by Commiſſion, was return'd, Ida R. 
| | S. P.——S.P. pon/io capta"fuit per Sacrament. &c. So the Plea was not on Oati, 
| ed, bur without Coſts; becauſe Ld. Keeper apprehend- 


_ Canc. and therefore _ 
1 | 1 12 ed it as the Fault or Neglect of the Commiſſioners, who took it, rather 
| than of the Defendant, 2 Chan. Caſes 208. Mich. 29 Car. 2. Jetierſon 3. 
Dawſon. 
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(Q) Put in. At what Time q 


| S. P and I. FTER an Attachment with Proclamation return d, no Commiſſin 
Affidavit to anſwer is to be made, nor Demurrer to be admitted, b 


| f rhe 8" 
| Party's Ina- upon Motion in open Court. P. R. C. 254. 
— 4 good Matter to ſatisfy the Court touching the Delay. Curſ. Canc. 176. cites Ord. Ch 


121. 
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2. So neither is a Plea in ſuch Caſe to be admitted without like Moti 


P. R. C. 275. . 
3. Whether a Plea can be received after Defendant has food c ts 


gueſtrationꝰ MS, Tab. cites 24 March 1716, Harry v. Sample. , 
q 
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4. A Demurrer after a Petition for Time to anſwer is irregular, but a 
Plea is an Anſwer, and is upon Oath as well as an Anſwer. Arg. ſaid it 
was ſo determined in LD. Strafford's Caſe, who pleaded after Time 

rayed to anſwer. And the Maſter of the Rolls ruled accordingly. < 
Wms's Rep. 464. Trin. 1728. Anon. 


(R) How the Plea or Plea and Demurrer muſt be. 


1. LXCE the Matter of the Bar be ſingle, and ſo full a Bar as that 

the Bill requires no further Anſwer, the whole Matter is generally 
ſa forth by way ot Anſwer ; and then ſo much of it as in Bar is re- 
lied upon by way of Plea; and this is intituled, The Plea and Anſwer 
of the Defendant. Or the Defendant may plead the Matter proper in 
Bar, and then add by way of Anſwer, what further is neceſſary in Point 
of Fraud &c. charged. P. R. C. 274. 

2. If the Defendant is doubtful, whether if he plead the Matter of his 
Detence, his Plea will be allowed good by the Court; he may fhew the 
whole Matter by Anſwer, and then inſiſt as 4 rely upon it almoſt as if he 
had pleaded it, only he is not to call it a Plea, nor to have the Benefit 
thereof rill hearing. P.R. C. 280. 

3. If a Detendant do not enter his Plea with the Regiſter 8 Days after S. P. Curſ. 


filing, it is over-ruled of Courſe, and the Plaintiff may take out Proceſs Canc. 107. 
for an Anſwer and Coſts. P. R. C. 282. 


intended of a Plea of a Matter in Pais, and not of a Matter of Record or recorded; For it is the Plain- 


tif's Part to enter theſe if he ſo likes, elſe the Defendant within eight Days after fi ling of the Plea may 
take out 5 Marks Coſts, as in Outlawry. P. R. C. 282. 


4. On a Demurrer and Plea to a Bill to have an Account of the Profits of 
the Mendippe Mines in Somerſerſhire they plead a ſpecial AF of Parlia- 
ment which had given Furiſdiction of the Matters ariſing within the Mines 
to the Courts ob.. excliuſive of all other Furiſdiction; per Ld. Chan- 
cellor the Plea is not good, becauſe alrho* you plead an excluſive ſuriſ- 
diction, yet you do mot aver that there is any Court of Equity there. Vern. 
58. Trin. 1682. Strode v. Little. 


5. A Plea was held ill, hecauſe it went as to any Fraud ſuggeſted Oc. 
and alſo becauſe it did act aver that the Accounts which were pleaded, 


were juſt and true Accounts. Abr. Equ. Caſes 39. pl. 13. Mich. 1725. Haſ- 
ungs and Draper. 


es 


8 Pleas. Of etting down the Plea to be argued Ec. 
and what ſhall be ſaid a Vader. 


l. WV E RE the Plaintiff” conceives the Plea naught tor Matter or Or if he thirk 


Manner, he may put it to the Judgment of the Court, and have it he Flea goed, 
argued, P.R.C. 281. 4 Judgme 0 ay = . 


Iſſue upon it, 
and proceed to Proofs &c. P. R. C. 282. 


* * Pleas that go to the Juriſdiction, ſo thoſe that go to the Merits, 


determined in open Court. P. R. C. 282. 


a 3. If a Matter not of Record or recorded be pleaded, and the Plaintiff 
—2. the Opinion of the Court, whether if it be true it be a ſufficient 


', it muſt be argued ; and if it be adjudged ſufficient, and the Plaintiff 
| | taks 
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1 take Iſſue, the Defendant muſt proceed to prove the Truth of his P I 4 
1 | poſitions, or other Proots as on Antwer &c. P. R. C. 282, * 
1 4. Said, it by the Delendant's Neglect or Default his Plea is g Pa 
1 the Court on Motion or Petition, in Time will order it to be rec} 
the Defendant paying 57. the Cs on over-ruling. P. R. C. 283. 
This ſeems 5. Where a Lea is ordered to ftand for an Anſwer, (as ſometimes on ar 


— — 


"Zuen, 


mo be 7 uing it 1s) Colts are ſeldom given on either Side, and the Benefit of the 
33 latter pleaded, is generally ſaved to the Hearing. P. R. C. 283. ö 


doubtful to F . 
the Court, whether there be not ſome Equity againſt the Matter pleaded. P. R. C. 382. 


6. As no Demurrer, ſo no Plea is to be ſet down for herring on any cor 
tain Day, except the Order be brought to the Regiſter to enter 2 Days at 
leaſt before ; and after the Paper ot Pleas &c. is ſet up in the Regiſter 
Office no Alteration is to be made in it. P. R. C. 283. 

7, The Plaintift brought his Bz// to be relieved againſt a Fraud in the De. 
tendant in cau/ing a Ship to be ſunk, upon which he had made ſeveral In- 
ſurances, and the Plaintiff had ſubſcribed ſeveral ot the Policies. Detendant 
as to Part pleads Pendency of a former Suit, and then anſwers to Part, and 
denies all the Fraud charged on him by the Bill: Plaintiff replies gene- 
rally to the Anſwer, without taking notice of the Plea, and Witneſſes 
were examined on both Sides, and the Cauſe heard, and a Trial at Lau 
direfted which went againſt the Defendant, who petitions for a Rehearing 
and on the Rehearing, the Detendant inſiſted that the PlainrifF had been 
utterly irregular 1n his 9 for not ſetting down the Plea to be 
argued, and diſpoſed of by the Court before he replied, for the Plaintiff 
himſelt cannot take upon him to over-rule it, be it what it will, but 
muſt bring it for Judgment before the Court, and for want of that all 
was irregular, and ought to be fer aſide; but my Ld. Keeper and the 
Maſter of the Rolls were both of Opinion, that the Defendant by theſe 
Proccedings had waived his Plea, and theretore the Proceedings regular, 
ſo the Cauſe went on, and the former Decree was affirmed. Mich. 1701. 

Abr. Equ. Caſes 41. Lucas v. Holder, 


—_— 4 — — — — * 
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(T) Over-raling his own Plea. What ſhall be ſaid to be. 


1 Surrender was made to a Feme Covert of Copy hold Lands, with 
a Power reſerved to her to ſurrender it to ſuch Uſes as fbe by write 

ing or laft Will in the Preſence of three Witneſſes ſhould direct or appoint. 
She made a Will in Purſuance of her Power executed in the Preſence ot 
3 Witneſſes, and gave it to her Daughter and Heir. Afterwards the made 
a Surrender together with her Husband, to the Uſe of her Husband and 
his Heirs. But this was made in the Preſence of 2 Witneſſes only, who 
ſubſcribed their Names (as Witneſſes). But the Deputy Steward ue 
took the Surrender had ſet his Name to it. On a Bill by the Husband after 
the Wite's Death to eſtablith this Surrender who would have the Steu- 
ard to be conſidered as a 3d Witneſs, the Daughter (Detendant) ple:G- 
ed a Title by the Will, and alſo demurred, for that the Plaintifl's Tick, 
if any, was only at Law, and he might bring Ejectment if he thougit 
fit; and it was objected that this Plea and Demurrer were tor one and 
the ſame Thing, and therefore inconſiſtent and contradictory to them 
ſelves ; for the Plaintiff may reply to the Plea, and go on upon that in 
this Court, but the Demurrer ſays he has nothing to do in this Court 
but muſt go to Law; ſo that the one is ro keep him here, and the orb: 
to ſend him to Law; and tho! it is frequent to plead to plead to one pi" 
of a Bill, and demur to another Part, yet it was never known that Lig 


Defendant pleaded and demurred to one and the ſame part ot tlie ay 
rea 
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reaſon of the Inconſiſtency. On the Plea, being firſt, it was inſiſted that 
ive this yo e e, and then the Demurrer afterwards (to fend 
be Plaintiff to Law) came too late; or at leaſt it was urged, that the 
Demurrer had over-ruled the Plea, and that both could nor ſtand : My 
Lord Chancellor ſeemed to think rhe*Plea good as a Plea of the Deten- 
Jant's Title, and the Demurrer good likewiſe as a Demurrer to the 


plaintiff's Title. But at laſt he over- ruled the Plea and allowed the 
bemurter. Trin. 1928. Abr. Equ. Caſes 42. Cotter v. Layer. 


— — ow — Wo tween. wr awe — — 
OY — 


„ Error rr 
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ror more of Plea and Demurrer, See Demurrer, Diſcovery, Purcha⸗ 
ſor, and other proper Titles. 


Plea and Pleadings. 


(A) hat is, or amounts to a Plea. 


1. NMH E Prayer of the Privilege of the Court is not properly a Plea 3 
tor it was anciently demanded by W rir, although it be now uſu— 
ally allowed by the Court upon the Prayer of the Party who claims it; 
per Latch Apprentice in the Law, ot che Middle-Temple. And every 
Plea is either a Plea in Abatement, a Plea in Bar, or a Plea to the Furiſ- 
iction of the Court; and the Praying ot the Privilege is none of theſe 
but only a Deſire of the Party, that he may nor be ſued elſewhere, than 
in the Court where he prays his Privilege. 2 L. P. R. 314. tit. Pleas &c. 
2. Demanding of Oyer is no Plea. Freem. Rep. 420. pl. 524. Mayor and 
Commonalty ot London v. Bre. 


(B) Of Pleadings in general; Good or mot. 


l, I, was agreed in Præcipe quod reddat, that Plea to the Writ and Br. Reſcci, 
other Pleas dilatory ſhall be good to every common lntent ; becauſe they pl. 133: cites 
ue in Delay &c. And that if it may be taken to two contrary Intents, , 


: i 5 But a Bar 
* 4 : ; . 

ot LIE — Leer the mot ſtrongly againſt the Party who pleads it; Quod i; good it it 
de Nota. Br. Pleading, pl. 155. cites 32 H. 6. 12. be good to a 

| | | | common In- 
nd tent. Ibid. ——But a Declaration ought to be good to every Intent as it is ſaid elſewhere. Br. Pleading, 
ho Pl. 155. Cites „ 
ho 8. P. For every Man is preſumed to make the beſt of his own Caſe. 2 L. P. R. 296. tit. Pleas &c. 
ter 
w- 3 A Matter of Faf# may ſometimes be a good Plea againſt Matter in An in Deine 
ad- ing. Br. Barre. pl. 110. of Charters 
tk, TS i ? 8 E the Plainritt 
ohe er on Bailment by Indenture, yet Non detinet is a good Plea. Ibid cites 10 H, 7. 24. o in 
80 ebt where the Plaintiff counts on a Leaſe for Years by Indenture, yet the De'endant may plead Nil debet 
all per Patriam, Ibid, So upon an Obligation he may plead Non eſt Faflum. Ibid. 
em * | 
t in 3. There requires in every Plea two Things, the one, that it be . 
uſt dent in Matter, the other, that it be deduced and expreſſed according to the 
net 


ors of Law ; and it either of theſe be wanting, it is good Cauſe of De- 
marrer. 2 L. P. R. 296. tit. Pleas &c. 


5D 4. If 
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2 


ration, the Plaintiff may well demur. 2 L. P. R 302. Tir. Pleas &c. 


Matters fer forth in the Declaration, to wit, all ſuch as are material to hy 
anſwered unto; and it it do fo, it is a good Plea, be it a general Plea ot 
a ſpecial. 2 L. P. R. 305. Tit. Pleas &c. 


tiff nor beneficial to the Defendant, there it thall never hurt the Detendant: 
but where the Defendant pleads a talſe Plea, which Falthood is detri. 
mental to the Plaintiit; and beneficial to the Detendant, there it ball; 


the Judgments is ſatisfied, which Replication ſhall be fatal to the De. 
fendant, it it proves true; but to plead that he hath fully adminiſtred, 


— — 


4. It the Detendant's Plea does xt anſwer the Plaintiff 's h Dacia. 


5. Every Plea muff be lo tramed that it may give a full Anſwer to the 
6. It the Falſhuwd in the Defendant's Plea is neither hurtful to the Plain. 


As by a Detendant's Executor pleading ſeveral Judgments, and conclud. 
ing that he hath not Aſſets ultra, the Plaintiit may reply, That one of 


and that he hath not Bona & catalla præterquam bona que non ſuffic. tg 
ſatisty the Judgment, is void for the Uncertainty ; tor no Sum being 
mentioned, no Iſſue can be taken; bur if it had been ſaid that he had ne: 
Bona & Catalla praterquam Bona & Catalla ad valentiam, quæ erga f. 
tistactionem judicii præd. onerabil. ſunt, it is good Pleading. 2 L. P. R. 
297. 

7. Every Plea ut be pleaded either in Bar to the Action brought, cr in 
Abatement of the Writ upon which the Action is tramed ; otherwiſe it is 
but a Diſcourſe and not a Plea; becauſe the Plaintiti cannot rake an Iiſue 
upon it; and therefore it the Plainritt do demur upon it, and his Demur- 
rer be judged good, he thall have Judgment againit the Detendane for 
Want ot a Plea, 2 L. P. R. 303. cires Paſch. 23 Car. B. R. 

8. It upon a Plea iu Abatement, the Dejendant pleads that which is (all, 
and Iſſue is taken thereupon, and found for the Plaintiff, this ſhall be ti- 
tal to the Deſendant, and the Plaintiff ſhall have his judgment; bt / rhe 
Plaintiff demurs to his Plea, and hath fudgment upon the Demurrer tor 
him, the Fudgment is Onod defeudens re/pondeat ulterius in Capite ſuch 1 
Day, which is the Day in the Rule given by the Court; bt if the De- 
2 hath Fudgment, then there is a NM capiat per Billam entered, 2 

„. | 

9. Objetted that Defendant pleaded that J. S. was Tenant in Tail, 2 
appears by an Inquiſition poſt Mortem, whereas he thould have pleaded 
the Sertlement by which he was Tenant in Tail ; tor Matters of Fad are 
not pleadable. MS. Tab. cites 22 Jan. 1917. Kennedy v. Pigott. 

10. Every Plea muſt have its proper Conclufion. Vide 10 Mod. 156. and 
what ſhall be ſaid a good, tho' a leſs uſed Plea. Vide Ibid. 167. Wel- 
tale and Glover. B. R. And ſee Tit. Conclution of Pleas ſupra. 


(C) Of the Parts of Pleading, Regular and Irregular. 


I. HERE are two Parts of Pleadings, viz. Regular, and Irreguler, 

Collateral. The Regular Parts are, 1. Count or Declaration. 
2. Bar or Plea. 3. Replication. 4. Reſoinder. 5. Surrejott- 
der. 6. Rebutter. 7. Surrebutter.— Aad if Iſſue be not joined 
upon any of theſe, or misjoined ; or any of the Pleadings hath been ill or 
vicious, or Part of the Matter contained in the Plaintiff's Suit is omitted 
to be anſwered, the Court will award, 8. A Repleader. But nit 47 
Demurrer, except in ſpecial Caſes. Of theſe, thoſe q which the Plaintif 
proſecutes his Suit are, 1. Declaration. —2. Replication, —-3. Surrejo”- 
der.— 4. Surrebutter. And the Pleadings made uſe of by the at 
verſe Party for his Defence are, 1. Bar or Plea.—2. Rejoinder.—3. Re- 


butter; And as the Court may award —4. Repleader. Brown's Anal. 2 
2. 


ks 
* 


—— — — ———— — — — — 


— 


1 ae 
2. The irregular or collateral Parts are, 1. Demurrers to any Parts of 
the Pleadings above mentioned, Or, 2, Demurrers upou Ewidence 
ven at Trials.——3. Pleas to Entries of Writs of Sire facias. — 4. Bills 
ot F xception to Verditts, $5. Pleas to Entries of Writs of Error. Brown's 
Anal. 2. : . 
3. Bur ſome take Pleadings to be only what comes after the Declara- * Pleadings 
tion only, (vIz.) what is contained in the Bar, Replication and Rejoin— tothe Perſon 


r l 5 f . CO are, Villen- 
der, concrary to the Sentiments of the Ancients, who reputed the Count age, Outlaw- 


or Declaration, and all Acts entered . Record relating to Plaints, ry, Alien, 
Suits or Actions before the ſame, as well as thoſe atter to be Pleadings, Hors de 
which appears to be evidently maniſeſt from the Order of Pleadings men- Protection, 


' ' . Profe tlio: 
tioned by Littleton in his Tenures, and allowed in all Ages, viz.—— Excom- * 


1. Io the ſuriſdiction of the Court. ——2. * Pleading to the Perſon of mengement 
- . * 0 8 : . 
che Plainritt. —3. + To the Count or Declaration. t To the Heath's Max. 


41D! 


Writ.—5. || To the Action of the Writ and in Bar of the Action. 21.—}Pleas 


Here note that the 1ſt. 2d. 4th. and 5th Pleas mult undeniably be ſaid to ae eee 


be Pleadings before the Declaration. Brown's Anal. 2. Ry PEN 

: from rhe 
Writ, wanting Form, or ſuſficient Declaring upon the Condition, and the like, as the Caſe requires. 
Heath's Max. 21, 22. 

+ Pleas to the Hrit are of two Sorts, viz. the one apparent in the Mit, of which the Defendant may 
at all Times take ACTI. and the ether reſting upon the Plea of the Defendant ; as Miſroſmer, unte- 
nancy, Non-tenure, Non habetur aliqua talis Villa, or Over-Dale and Nether-Dale of the Place crete 
Aflion is laid, and not of which the Defendant is named; unleſs in Caſes where Utlary lieth ; and That 
the Lands lie in A. and not in B. and the like; which the Defendant is bound to rake in Time, and ro 
look that he be not concluded of them by his general Appearance, Continuance or Imparlance, as hs. 
fore is mentioned. Heath's Max. 22 And Note, that it appears in a Re ort, 3 Eliz. That if the 
Defendant, for Matter apparent, plead to the Writ, he ſhall in the Beginning and Ending of his Plc 
Petere Judicium de h revi; but otherwiſe in the Concluſion only. Heath's Max. 22. 

I| Pleas to the Aci ion of the Writ are, where by the Plaintiff's own Declaration, or the D-ferdant's 
Plea, it appears that the Plaintiff ought not to have the ſame, but another Writ. Ard as 26 UH. 8. 


Brook, Brief 309. the Defendant may chooſe either to conclude to the Writ, or to the Action of 


the Writ. And fo 9 Ed 4 31. where Dower was brought againſt a Guardian; and he ſaid, he was 
not Guardian, Judgment de Brevi. Heath's Max. 22, 23. 


4. Where the Tenant anſwers in the Negative, as Nontenure, or in Pre- Cntra are 
cipe againſt two, the one takes the entire Tenancy, and vouches abſque hoc, “e T 
that the other any Thing has; in thoſe and the like Cafes the Detendant may 9 
maintain his Writ iu the Affirmative without Traverſe ; tor Traverſe that! tive, there 
not be upon T raverſc, and it one traverſes it is ſuſſicient. Br. Traverſe the Deman- 
per &c. pl. 130. cites 9 E. 4. 36. $08 ſhall ame 


ſewer with,a 
5 4 . : E . 135 
Negative. Br. Ibid. As the Tenant pleads Jointenancy with a Stranger, judgment of the Writ, 
the Demandant ſhall ſay that he is ſole Texart as the Writ ſuppoſes, Abſue hoc ti at the Stranger any 
thing bas, Br. ibid. And ſo lee that where a Negative goes before, the Afirmative ſubſequent hail 


make a perfect Iſſue. Br. Ibid. 


(D) Plea not anſwering the Declaration, and where it See Proigin 
does or may vary {rom it. eo 


i. IN Treſpaſs, the Defendant juſtified in three Acres; the Plaintiff ſaid 
L that the Place is three Acres, and 20 Acres more; and becauſe the 
Defendant did not juſtify in the 20 Acres, he demanded fudg ment and his 
Damages; and good Pleading. Br. Pleadings, pl. 40. cites 7 II. 6. 
3. 4 
2. A Demand was of the Manor of B. where it extended into B. and C. S. P. Forth: 
and yet well; nota. Br. Demand, pl. 28. cites 4 E. 4. 15. Manor en- 


tire, and by 


this he ſhall recover the whole Manor. Br. Præcipe quod reddat pl. 14. cites S. (! 


Ll 
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of cookery, 4% „H. his Wife, Executrix of . S. of L. Barber-Surgeon, and that Ultra 


— — — a — — 
— — — — — — —— — — — — — — — — — — 
— ——ö — 


- —_ 


— 


5 Y ; „ 5 
If the le. 3, In Treſpaſs, if a Manor extends into A. B. aud C. and Afiſe or Pre 
nor 0) 4 cipe quod reddat 7s brought therecf in A. and B. the Jenant may ſay that 
e the Manor extends into C. alſo; judgment ot the Writ; and ir hat 


4 \ - LA. I £ 
N97. ( * Ul 15 


e by abate, becauſe the Demandant has not made Forepriſe. Br. Demand l 
e ee po * ; 3 I. 9 Þ 5 

17 K „% 0] : 26. CITES . 5. * 4. 103. 

{ie aner of 


B. in h. he ſhall recover only that which is in B. But ſome e contra, and that Forepriſe mall be made 
Quez.e. Er. Demand. pl. 50. cites 9. E. 4. 17. , 


heel that if 4. In Aſſiſe, the P/aint was of a Rent out of a Honſe, and the Texant ſiig 
3 # L „ that it is an Acre of Land which is put in View ; Judgment it the Plain. 
2 Lands the titt mall ſay that tis a Houle : And per T'ownſende, Sulyard, Brian and 
Tenant may Catesby, the Tenant may vary from the Plaine as above, becauſe the 
/ay that it is Plaintiit did not thew whar Thing thall be charged. Br. Pleadings, pl 


8 of 68. cites 2 H. J. 4. 

od, Jug - | | 5 

ment of the Plaint, Ibid. But per Vaviſour and others, the Plaintiff ſhall not ſay that the Te 
nements are other than the Tenant has ſaid. Ibid. | 


S C. Gold. 5. In Debt againſt A. and M. his Wife, Exccntrix of F. F. of I. Zayler, 


111. pl. 18 TG . ae Fe 3 a or, 
b. . . the Defendants plead a Recovery againſt them by W. R. by the Names of G 


Go:nrriale, that Sum they had nothing &c. Upon Demurrer it was adjudged ng 
ai favs that Plea, becauſe they took Q Averment that F. F. Taylor and F. S. Barber 
the ord Surgeon were the ſame Perſon, Cro. E. 127. Hill. 31 Eliz. B. R. Hooper 
alſo eie, V- Gomerſal & uxor. 

In "Treſpaſs 6. In an Action ot Aſſault and Battery, and declared that he /6 threatne! 
for Battery of Hi Life that he dared not go about his Bufineſs. The Detendanr pleaded 
bis Servant, fon Aſſault in Bar, and ſaid nothing as to the Threats. This was held 
f ED good on Error brought; and Judgment was affirmed, becauſe the men- 
The Def:n- tioning the Threats was only to inforce an Increaſe of Damages, aud was nt 
dant iuſtiſed the Subſtance of the Action. Mo. nog. nos. pl. 983. Penruddock v. Er- 


the Battery, - 
A - TINTO. 
as in De- So” 


fence of his 

Poſſ-Tion, bur ſaid notking as to the Loſs of Service. Upon a Demurrer, Bridgman thought the Plea not 
god, and that this was no Anſwer to the Declaration, by reaſon of the ſaying nothing to the Lok of 
Service. But Houghton e contra, becauſe the Loſs of Service is only a Conſequence of the Battery, ſo that 
the Juſtifving the Battery is a ſuthcient Anſwer to the Loſs of Service, the Battery being the Principal 
Ard of this Ovinion was Coke Ch. J. The Plaintiff had Judgment. Roll R. 393. Trin. 14 Jac, B. R. 
Norris v. Baker. 


7. An Ejectment was brought as of a Leaſe of Land at Common Law, and 
the Plea ot the Defendant proved that the Land was Copyhold. And ad- 
judged tor the Plaintiff that the Plea is ill; tor there is not any Contel- 
ſion and Avoidance ot the Leaſe alledged by the Plaintiff Cro. E. 728. 
Mich. 41 and 42 Eliz. C. B. Kenſey v. Richardſon. 

Treſpaſs was $8, An Action was brought tor Treſpaſs Cum Equis, Bobus, Vaccis E, 
alleged with h he Detendant ju/tified for two Horſes, and ſaid nothing of the Refidite. 


a Gontinuan- 


do t6 the 25th This was held ill, and udgment tor the Plaintitt; Cro. J. 2% Paſch. 2 
of June. The Jac. B. R. Thornel v. Laſſels. 

Defendant : 
juſtified from the Sth of May to the aforeſaid 25th of Juue, and ſo ſays nothing of the four laſt Days. This 
was held ill, and Judgment for the Plaintiff. Cro. J. 27. Thornel v. Laſſels. e Treſpaß v5 
brought for Entry into Houſe and Lands. efendant pleaded a Leaſe of the Houſe, but ſid nothing a 
the Lands mentioned in the Declaration; and it was adjudged for the Plaintiff. Cro. J. 204. Fill 5 
Jac. B. R. Stodden v. Harvey. 


9. In Treſpaſs for breaking his Cloſe, and carrying away tw Carte 
Timber ; the Detendant made Title to the Cloſe Gc. and that he took the Ti 
here Plaintitfdemurr'd becauſe Detendant ſaid nothing to the two Loads 
T:mber ; tor the Declaration did not ſet torth that the Timber was gro“, 


" 
PRES 
S 


- —— 22 wt + ie 


— 


Plea and Pleadings. 381 


ing an the Land, neither did the Detendant ſay that it was, nor has he 
Nifed the taking it tor Damage Feaſant. And becauſe neither PlainritF 
or Defendant ſhewed that the 'I'imber was growing on the Land, Haugh- 
ton J. ſaid that the Plea is no Anſwer as to the Timber; Quod ſuit 
conceſſum per tot. Cur. Roll R. 406. Trin. 14 Jac. B. R. Denſe v. 


Denſe. 
10. Treſpaſs was brought of Aſſault, Battery and Iinpriſomment, on the And where 


laſt Day of October 6 Car. at W. &c. The Detendant juftified Ly a Warrant e Hoſend- 


5 N 5 ant ple, 
rom the Sheriff on a Supplicavit, and that thereupon he arreſted the Plain- far Tea. 


tiff the 21ſt September &c. Exception was taken, that the Plea did not greſ7o, Ina. 
anſwer the Time in the Declaration, viz. the laſt Day ot October, nei- &. predie. 
ther by Anſwer nor by Traverſe. But it was anſwer'd, That the 7% H- * d a 

n 7 a . P ſuch a Day 
cation was of an Act in the ſame County, and juſtified all the Time in the De- 


| i rs in ſuch at ear 
claration ; and therefore tho? it agrees not with it in the Day, but cox- and which 


cludes One eſt eadem Trauſg reſſio, is good enough, the Day not being ma- were very 
terial. And all the Court were ot the ſame Opinion. Cro. Car. 228. mpg 
Mich. ) Car. B. R. Tyler v. Wall. rom thoſe 


in the De- 

: f claration, 
Exception was taken that the Plea in Bar was ill, by not anſwering to the Battery. But to this it was 
anſwered, and ſo reſolved by the Court in Hill. Term next following, that T; ranſgreſſio predifla is an 
Anſerer to the N bole. Lev zi. Paſch 13. Car. 2. B. R. Prideaux v Webber. S F. and it was held 
by the Court to be good enough, either if it he conſidered that in Battery the Time is not material, 
and therefore the Plaintiff may lay it at any Time, and fo, tho' the Defendant juſtinies another Day, 
it ſhall be intended the ſame Battery; Or elſe, there being that Word (Prædict.) to the Day and Year 
of the King miſtaken, it ſhall be ſurpluſage and void. Freem. Rep. 212. Mich. 1676. C. B. pl. 
219. Anon. 


11. In an Action of Aſſault, Battery and Impriſonment, till the Plain- fo where the 
tiff had paid 111. 10 5s. the Defendant pleads and ju/t1fies by Reaſon ot an | 1 
Execution, and a Warrant thereupon for 11 /. and doth not mention the ou aden 
10 . And upon Demurrer tor this Cauſe Judgment was given tor the by Virtue of 
Plaintiff upon the firſt Opening, becauſe it appeared the Deſendant took à Recovery 
more than was warranted by the Execution. 2 Mod. 177. Hill. 28 & — . fels 


3 Sum, and 
29 Car. 2. C. B. Harding v. Ferne. ſaid nothing 


as to the Re- 
hidue, it was looked upon ag a Fault incurable. Sed Adjornatur. Freem. Rep. 63. 64. Mich. 1672. 
Collſherd v. Jackſon. | 


12. In Debt upon a Bill obligatory, the Plaintiff ſer forth the Condi- 
tin, that if within three Months it ſhould ſufficiently appear before the Lord 
B. Cc. that a Horſe called Cripple was not his proper Horſe, that then the 
Defendant would do ſo and ſo; and ſaid that within the three Months it 
did ſufficiently appear to the Lord B. &c. that the Horſe called Cripple 
was not his proper Horſe. The Detendant pleaded that the Horſe called 
Cripple was his proper Horſe. It was reſolved that the Plea in Bar was 
inſufficient, and no Anſwer to the Declaration. 3 Lev. 240. Mich. 1 
Jac. 2. C. B. Beayne v. Beal. | 

13. In Treſpaſs for taking a Cow, and the Juſtification is of raking 
of a Heifer ; and Judgment tor the Plaintiff, becauſe the Bar does not 
aver the Declaration. Lutw. 1355. Hill. 2 & 3 Jac. 2. Mellor v. 


king, 

14. fu Replevin for taking Bona Catalla & Averia &c. the Detendant 
made Copnizance for the taking of Averia only, tor that a Rent-charge of 
100 J. per Ann. was granted out of the Lands &c. payable Halt-yearly 
a Michaelmas and Lady-day, and that 33 J. Parcel of 501. for halt a Tinr's 
Rent being behind and alley, he dliſtraiued; and ſo juſtifies the Taking, and 
ade petit judicium & Retorn. Averiorum Bonorum & Carallorum predict, 
pon a Demurrer to this Avowry, it was held to be inſufficient, becauſe 
de did not ſhew when the other 11 l. was paid to make up the halt Year's 
Rent ; belides, the Action was broughr tor taking Bona Catalla & Ave- 
na, and Defendant avowed the taking of Averia only, which is an Anſ . 
5 E. On * 
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only for the live Cattle, and not for the whole: And for theſe Rafa. 
the Plaintiff had Judgment. 4 Mod. 402. Hill. 6 W. & M. B. R. Hunt 


v. Braines, 


382 


(E) At what Time Defendant muſt plead. 


I. EBT upon Obligation of 20 l. againſt Executor; the D fendan 
pleaded Plene adminiſtravit, and ſo to iſſue; and at the M. Prics 
„Orig (jour) when the P Jury appeared, the Defendant ſaid that this Inqueſt onght uct to 
be taken ; for after the laſt Continuance the Plaintiff had recovered 10 J. Pay. 
cel of the Demand at D. in the County of H. Judgment of rhe Writ ; which 
Plea was recorded by the Juſtices, and the Inqueſt diſcharged ; quod no- 
ta, at the Day of the Niſi Prius. Br. Jours. pl. 50. cites 5 E. 4. 138. 


Not before 2. Defendant cannot plead before Decl2rationa made in any Caſe. Br. 
Declaration Dette 1 171 cites 8 C. 4 , T Pi OT. 4 
entred, qu »Þ 7 * 5 : 


Nota bene inde. Br, Count, pl 70. cites S. C. 


For a Judg- 3. If the Defendant doth not plead according to the Rules of the Court, ſo 
Ni dick; that the Plaintiſf may enter Judgment npon a Nil dicit, yet it aſter the 
for Want of Rules are out, the Defendant do put in his Plea into the Office before the 
Plea, but in Plaintiff hath entered his Fudgment, this Plea is to be accepted, and the 
this Caſe Plaintitt ought not then to enter 47 TH and therefore it behoves 
here 5 2 Attornies to be vigilant in their Practice. 2 L. P. R. 298. Tit. Pleas &c 


£ 1 . 
ara wr citcs 21 Car. B. R. & Hill. 23 Car: 


ment ſhould ; 
be entered, it would be in facto a falſe and irregular Judgment ; and therefore the Court will not 


{fer him to enter it. 2 L. P. R. 298, 299. Tit. Pleas &c. 


When the Court doth order one to plead forthwith, it is to be un- 
deritood that he ſhall plead i ſuch convenient Time after as the Court ſhall 
judge reaſonable ; bur it it be Iaſtanter, then he muſt plead the ſame Day. 
Mich. 22 Car. B. R. For the Law accounteth Things which are done in 
convenient Time to be done without Delay. 2 L. P. R. 300. Tit. Pleas &c. 

5. It the Deſendant will plead a datory Plea, he muſt plead it upon the 
giving of the firſt Rule in the Office tor the Detendant to plead, and he 
mult plead a Plea in chief after the ſecond Rule given in the Office tor the 
Detendant to plead ; and this is the Reaſon that Judgment cannor be en- 
tered againſt the Detendant tor Want of a Plea until the Time given by 
the two Rules to plead be pait. Mich. 24 Car. B. R. Bur if he then put 
in a dilatory Plea, the Plaintiff may move the Court for him to plead 2 
he will ſtand to it. 2 L. P. R. 309. 

6. If the Plaintiff's Attorney deliver an imperfed Declaration to the D. 

endant's Attorney, and he accepts of it, yet he is not bound to plead until 
the Plaintiff hath perfected his Declaration. Mich. 1649. B. S. Paſch. 
For until it be pertected it is no Declaration; but he may well ,x i 
he thinks fit, which is the uſual Practice. 2 L. P. R. 3 10. Tir. Pleas &c. 
For the 7. If an Action be brought in the Sheriff*s Court in London, or Marſh. 
Court will Court in Southwark, and be atterwards removed by Habeas Corpus into tis 
not grant the Court, the Detendant ought to plead the ſame Term the Cauſe is removed; 


— f Prong and proceed to a Trial. 2 L. P. R. 311. cites Hill. 1649. B. S. 9 Fed. 


tage by the ; : | 
— the Cauſe hither, to delay the other Party in the Courſe of his Proceedings, which would be, 


it he ould not be compelled to plead the ſame Term the Cauſe was removed ; Allo he is ſuppoſed! 
have ſufficient Notice of the Cauſe of Action, that pers in the Plaint levied in the inferior Cour. 
ſo that he may have Time enough to provide for his Plea during the bringing of his Haben, Corpus 
and his putting in of Bail, and the Plaintiff's declaring and giving of Rules to plead. 2 L. P. R. 5! 


gt 


. 
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g. It a Declaration be delivered to the Detendants Attorney, or put 
no the Office after the Eſſoign Day of the Term, the Detendanr cannot 
be compelled to plead to try it that Term, but he ourht to plead to enter. 
2 L. P. R. 3 14. cites 1652. B. S. | 
: L. P. R. 314. tit, Pleas &c. 

9. It was agreed by Glyn Ch. J. Trin. 1657. That if one be ſued in 
n Action of Treſpaſs and Hedi ment by Original, he needs not to plead 
until the Original be ſhewed him, if he hath demanded Oyer of it be- 
tre the Rules are out. 2 L. P. R. 299. tit. Pleas &c. 

10. If a Cauſe doth continue four Terms, without Proſecution before Iii 
jrined, the Detendant is to have a Zerm's Notice to plead &c. before Judg- 
ment can be entered by Default; if after Iſue joined, a Terms Notice if 
Trial, Per Magittrum Liveſay & al. &c. Paſch. 21 Car. 2. 2 L. P. R. 
236. tit. Notice. 

11. If a Man be bound by Recognizance to appear the fit Day of the 
Term, and is charged upon his Appearance with an Information, in Cale 
the Information be /aid in Middleſex the Party has Time to plead during 
al! that Term, ſo that it cannot come to Trial in the Term; dt in Caſe it 
be laid in any ot her County, the Party ſhall have Time to plead / the next 
Term; For he is as much concerned to defend himſelt in thoſe Cates as in 
any civil Action; and ſince the Law allows him Counſel, the Law allows 
him Time likewiſe ro conſult with them; For not to allow the Means of 
Detence, is to take away the Subjects Defence; otherwile it is of capital 
Offences : But Note, in theſe Cafes there is no Counſel. 2 Salk. 514. 
Mich. 1 W. & M. B. R. Anon. 

12. Alſo where the Party comes in by Cepi Corpus, or upon an Outlatury, 
he ſhall plead preſently, for then he has been guilty of a Contempt; Per 
Cur. contrary to the Caſe of the 7 Biſhops. 2 Salk. 514. Mich. 1 W. & 
M. B. R. Anon. 


For the 
Term was 
coun when 
the Declara- 
tion wis de- 
Iwwercd, and 


cannot be accounted a Declaration of the preceding Term; for the Effoign Day is part ot the Term 


8. P. 2 LP. 
R. 301, 303. 
It muſt 
be adtualiy 
a Term's 
Notice, and 
not hy Ac- 
ceptat ion of 
Aw only. 6 
Mod. 57. 
Mich. 2 
Ann. B. R. 
Leſault v. 
Dyer. 


A Difference 
has been ta- 

ken, that if 
One comes in 

uhcn a Ci 


Corus in Uu 1 * 


tody, he muſt plead Inſtanter; Secus where he has been bailed and comes in upon the Cepi; but ſure 


there is no Reaſen for this Difference; for the Return is the fame in both Caſes ; and the 


Party ought 


rot to be the harder uſed becauſe he could not find Bail; Per Holt. 12 Mod. 372. Paſch. 12 W. 3. 


Anon. 


13. Upon a Habeas Corpus returnable in Mic haclmas Term, if the Decla- So in Caſter 


ration be delivered before Craſtinum Animarum, the Delendant mult p/cad 


to try; but por a Cepi Corpus he is only to plead to enter. 2 Salk. 515. 
Mich. 8 W. B. R. Hall v. Eggletton. 


Defendant on a Habeas Corpus muſt plead to try; But upon a Cepi Corpus, to enter 


14. Upon a Declaration filed againſt a Priſoner or a privileg'd Perſon, 
the Detendant ſhall have Liberty to plead in Abatement at any Time dur- 
ing the 8 Days Rule: But where a Declaration is delivered or filed 
dtore Eſſoign Day of the Term, there the Defendant muſt plead in A- 


barement within the firſt 4 Days of the Term, and not after the End of 


4 Days whether Rules are given or no. 2 L. P. R. 320. tit. Pleas &c. 
cites Mich. 8 W. 3. B. R. | 

15. It a Declaration be delivered againſt one in Cuſtody, he ſhall have 
s whole Term to plead in Abatement. 2 Salk. 515. Mich. 8 W. 3. B. K. 

on. 

16. If Judgment in Ejectment be fiened in Country Cauſe for want of 4 
Plea, but no Poſſeſſion delivered, a Judge in his Chamber at any Time be— 
ore the Aſſiſes may compel the Plaintiff ro accept a Plea; but it Pollet- 
lion be delivered, he is without Remedy ; per Hol: Ch. J. 2 Salk. 516. 
Wich. 9 W. 3. B. R. Anon. 


Term, if the 
Declaration 
be delivered 
betore Mer ſ. 
Paſch e, the 
only, Ibid 
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17 It was mov'd for an Imparlance till the next Term, becauſe «1. 
Defendant was an Officer of the Court, aad the Bill was not fed againſ 
him, /o as to give him 8 Days within Term to plead ; but the Court held 
That the Day of the Bill filed is one Day, ſo that the Plaintitt may * 
Rules that Day; alſo they agreed, I hat Sundays and Holidays ar 4 * 
reckoned in + And the Clerks ſaid, it was ſufficient that he had four Dar; 
in Term; quod Curia conceiſit. 2 Salk. 517. Trin. 11 W. 3. B. R. pol 
more v. Ser jeant Good win. 

18. Mr. Clerk ſaid, That antiently there were two Rules given, Jh 
four-Day Rules ; the iſt was, Ad reſpondendum, the 2d, Ad reſpondendyy 
peremptorie, which two were now turned into one 8 Days Rule, 2 Sali 
517. Trin. 11 W. 3. B. R. Paſmore v. Serjeant Goodwin. | 

19. In a common Action of Treſpaſs, the Plaintiff /igned his Fudgmey; 
for want of a Plea ; the Defendant after Term and before the Aſiſis chers 
him a ſpecial Plea, or to plead the general lſſue, provided the Plaintiff would 
conſent to enter into a Rule, that he ſhould at the Trial be allowed to gie 
ſpecial Matter in Evidence, the Plaintiff retuted and executed a Writ of Ev. 
quiry . And now it was moved, that upon paying Colts the judgment 
might be ſer alide and the Plaintiti obliged to accept the Plea and go tg 
Trial, the Plea being fair and containing ſpecial Matter of Title. The 
Motion was granted; For per Holt Ch. J. where the Detendant's Plea 
was a fair Plea, and no Delay a ſfected, we will interpoſe ; otherwiſe where 
a Plea contains ſpecial Matter that is queſtionable, and was detigned to 
draw the Plaintitt to demur. 2 Salk. 318. Paſch. 12 W.3. B. R. Wood 
v. Cleveland. 

20. There was a Queſtion if a Man appears volnuntarily before Menſun 
Paſchæ in Eaſter Term, whether he be ob/:ped to plead to enter ? Sir Samucl 
Aſtrey and Mr Clark were ot Opinion he was not. Bur per Holt Ch.]. 
there is no difference between a Voluntary Appearance and an Appearance 
upon a Cepi Corpus; For a voluntary Appearance is not good, unles 2 
Writ has been taken out, and there is no Reaſon tor it; For if the Plain- 

tifl be content with a voluntary Appearance in Eaſe ot the Deſendant, 
there is no Reaſon why the Plainritt thould be in a worſe Condition than 
it he had arreſted him; Let the Rule be, /f a Writ be taken our, and 
the Defendant agrees to appear, he ſhalt appear and plead according to the 
Return of the Writ, and if the Return be before Menſem Paſche, he hall 
plead to enter; but if no Writ were taken out he ſhall not be obliged 
to appear; but if a Writ were taken out returnable after Menſem Paſchæ 
he ſhall have an Imparlance till next Term. 2 Salk. 518. Trin. 12 W.;. 
B. R. Anon. 

21. In the Court of Common Pleas, upon a ſpecial Capias iſſued forth with 
the Cauſe of Action therein expretied the Defendant is, by the Rules ot 
that Court, to appear and plead in one and the ſame Term. Bur it is not fo 
in the King's Bench, where the Suit commenced by Bill; for there he hari 
Liberty to imparl to the next Term. But the Practice is the ſaine in the 
King's Bench with that in the Common Pleas where the Action is by 0- 
riginal: And the Reaſon of it is that when it is by ſpecial Original, ttt 
Declaration is compriſed in the Writ, which is not fo in a Latis. 
L.P.R. 86. 

22. It one be ſued upon an Obligation, he cannot be compelled to plead 
before he hath Oyer of the Condition of the Obligation, and a Copy (it te- 
quired) to be made at his own Charges, becauſe he cannot tell what te 
plead till he knows for What he is ſued. 2 L. P. R. 323. | 
23. If one be ſued by Original Writ, he muſt plead rhe ſame Term ! 
which the Original is returned, if the Detendant be arreſted by a C94 
containing in it the Cauſe of Action exactly as the Original is, if ſuch C 
pias be returnable the ſame Term with the Original: But whenloe\*! 
the Capias is returnable, the Detendant mu/? plead within four Days 11 le. 

uired ; and the Reaſon thereof is becauſe the ſpecial Matter is con. 
ed in the Writ whereof the Detendant has notice upon the Arrett. 2+ 
P. R. 324. 246 
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24. But it is not fo where one is ſued byLatrtat or Bill of Middleſex; for it 
hey be De Placito Tranſgres. yet the Plaintiff may declare in Debt or 
w hat other Action he will: But in the other Caſe the Declaration muſt 
nor vary from the Writ; it it does, the Detendant may plead in Abate- 
me nt. 2 L. P. R. 324. 

2 5. It a Declaration be delivered the Day Lefore the laſt Day of a Term, 
the Deiendant has 2 Days in the next Term to put in an Antwer ; tor he 
ought to have 4 Days in Term; per Cur. 12 Mod. 231. Mich. 10 W. 3. 
Anon. 

26. Judgment and Execution thereupon were ſer aſide, becauſe the Plea 
was put = before Judgment ſig ned. 12 Mod. 248. Mich. 10 W. 3. Baker 
y. Chandler. 

27, It Scire Facias be returned ſerved, and the Defendant has an Att 
if Parliament for his Diſcharge, and omits to come and plead it, he has tor 
ever loit the Advantage ot it; per Cur. 12 Mod. 441. Hill. 12 W. 3. 
Anon, 

28. Thoſe that come in cn a * Habeas Corpus or Attachment muſt plead * S. P. In 
the ſame Term without Imparlance, giving the ordinary Rules, which ns of 
are 8 Days; per Aſton. Cumb. 3. 1 Jac. 2. B. R. _ heat 
ordin iry 


Charge the Plaintiff hath been put unto by ſo bringing him in. 2 L. P. R. 298. cites 21 Car. B. R. 


29. Where a Man is brought in Cuſtody to anſwer an Infgrmation, he 
mult plead Inſtanter. So upon an Attachment, it non eſt Inventus be 
return d, he mult plead Inſtanter; but it he is not taken, but comes in vo- 
uatarily betore the Return of the Writ, it ſeems other wiſe; per Sir Sam. 
Attry. Cumb 310. Hill. 6 W. 3. B. R. Hains's Cafe. 

zo. The Queſtion was, What Time the Letendant has to plead after 
Atpearance to the ExigiFacias © The Court held, that he mu/? plead Inſt an- 
ter. And tho” it was objected, that if the Appearance were to an Exigi 
Factas returnable the Jait Return of any Term, the Detendant would 
hate no Opportunity of applying to the Court to bring in Money, change 
tie Venue or other Matter; but in Anſwer to that it was laid, that the 
Detendant might, if he had any Reaſon, apply to a Judge tor Reliet, 
but that the Court would not without maniteit Reaſon delay the Plainritt” 
ater the Detendant had ſtood our ſo many Proceiles. Rep. of Pract. in 
CB. 18. Mich. 6 Geo. 1. Aplin v. Chambers. 

31. It was held by the whole Court, that a Plea i Abatement is void 
if not delivered wwichin 4 Days after Declaration delivered or /eft in the 
Ace, tho no Rule to plead be given. Rep. of Pract. in C. B. 23. Trin. 
7 Geo, 1. Anon. ©. Woe 


me/ne, but denied, becauſe it was wot moved within the Time limited to Trin. 10 
plead in Abatement, viz. within 4 Days after Declaration delivered or leſt Geo. 2. Peaſe 
In 0 Office. Rep. of Pract. in C. B. 43. Hill. 1 Geo. 2. Holdlaſt v. “ Eadtitle. 
tlton, 
33. A Motion was for an Imparlance till Michaelmas Term next, becauſe 
ne Declaration was delivered laſt Michaelmas Term, and no Plea calied for 
"3 Terms, according to the Rule Mich. 1654. which was ordered by 
the Court accordingly. Rep. ot Pract. in C. B. 57. Trin. 3 Geo. 2. Cole 
. Pinnell. Judo ment 
34. It is ordered, That upon all Proceſs ſued out of this Court, returu- Was ſigred 
alle the firft or ſecond Return of any Term it the Plaintiff declares in lesben * 
ndon or Middleſex, and the Defendant lives within 20 Miles of London, 8 ; 2 i 
the Defendant ſhall plead within 4 Days after ſuch Declaration delivered ater Dicla- 
utbout any Imparlance ; and ſuch Declaration may be delivered De Bene eſſe. rati n deter 
nd in Caſe the Plaintiti declares in any other County, or the Detendant ah A Cai 
den above 20 Miles from London, the Detendant ſhall plead v1thin 8 Day's par OP Ken. 
* the Declaration delivered, without any Imparlance ; and in detault 1jvme ab:re 
M as atoreſaid, the Plaintiff may ſign his Judgment, Rules rg Hes 
51a C. B. Mich. 3 Geo. 2. 1729. 
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hs — — 3 — 2 — 
* ——— — 
. — SY. on n 


. —_— 


ITT 


r CE CY I 


Plea and Pleadings. A 


from London. 


ley. 


The Court ſaid it was their Intent that the late Rules ſhould extend to Declara 
cred to Attornies as well as to Declarations filed in the Office De bene eſſe, and Notice the 
vered to Defendants; and ſet aſide the Judgment. Rep. of Pract, 94. Mich. 7 Geo. 2, Lazonb 
A Motion to ſet aſide a Judgment, becauſe the Plaintiff did not ſtay = Days for a Plea 

the eie ht Days for Apbearance were expired, but ſigning his * the ſame 1 * 
Appearance for the Defendant, which was the 9th Day; 


tions deli. 
reby deli. 
Y V. brad. 


N e ay that he entered the 
ut it appearing that the Declaration had been 


De bene eſſe, and that the Rule to plead was out before the Appearance entered, the Court denied th 
Motion Rep, of Pract. in C. B. 95 Mich. 7 Geo. 2. Charlton v. Hankey & Alſop. . 


Thid. cites 
Mich. 1733. 
S. P. Taylor 
v. Slocham. 


Rep. of 
Pract. in C 
B. 103. S. C. 


* Rep. of 
Pract. in C. 
B. 43. S. C. 


S. C. cited 
Rep. of 
Pract. in C. 
B 79.—8S. P. 
Ibid 78. 
Mich. 6 Geo. 
2. Threlkeld 
v. Goodfel- 
low. 


pleaded within the firff four Days of this Term; and of that Opinion wre 


35. A Motion was to ſet aſide a Judgment ſig ned the Morning next a 
Day given by a Judge's Order fa Tia to plead. The Court was 405 
nion, that the Day given by the Judge muſt be intended a whole Das. 
and that this was inlarging the Rule to plead one whole Day, and ther... 
fore Plaintiff could not ſign his Judgment till the opening of the Off 
in the Atternoon of the next Day atter the Day given by the Judge os 
expired. Rep. of Pract. in C. B. 67. Mich. 4 Geo 2. Herne v. Chapman. 

36. In Hjectment; Declaration was of Eaſter Term to appear in Trinity, I; 
was os to be at Liberty to plead Ancient Demeſne. A Rule was made t. 
ſhew Cauſe ; upon ſhewing Cauſe it was inſiſted tor Plaintiff, that the Pe 
being to the Furiſclictiun of the Court is @ Dilatory and ought to hav: (441 


the Court, and diſcharged the Rule. Sir George Cooke quoted 2 Cate 


in Point determined in this Court, * Holdfaſt v. Charlton, Hill. 1 Ge, 
2. and Bingham v. Barker, Trin. 2 Geo. 2. Notes in C. B. 232. Trin. 
7 & 8 Geo 2. Smith v. Roe. 

37. The Plaintiff having entered an Appearance tor the Defendant de- 
cording to the late Statute filed a Declaration againit him, and gare 
Rule to plead, and ſome Days after ſerved the Detendant with Notice of 
the Declaration; the Court held that the Rule was irregular, tor it ſhou'd | 
not have been given till after the Notice was ſerved, the Declaration being 
well delivered from the Time of Notice only. Rep. of Pract. in C. b. 
111. Mich. 8 Geo. 2. Grey v. Sanders. 

38. The Declaration was of Mic haclmas Term laſt paſt, and the D.. 
dant pleaded in Abatement the fourth Day within Hillary Term then next, 
without a Special Imparlance. Plaintiff demurr'd to the Plea, and Dis- 
dant joined in Demurrer ; whereupon Plaintiff made up the Book wi 
neral Imparlance, and the Cauſe was ſet down in the Paper to be argu, 
It was moved tor the Detendant, that the General Imparlance mignt de 
ſtruck our ot the Paper Book; inſiſting that the firit four Days ot Hil- 
lary Term were Ex Gratia, and that Defendant might then plead as of 
Michaelmas Term before. The Motion was oppoſed by Plaintill, and n0 
Rule was made; the Court declaring that in this Caſe the Defend i 
could not plead in Abatement without procuring Special Imparlance. Notes in 
C. B. 238. Mich. 9 Geo. 2. Napper v. Biddle. 

39. Rule to thew Cauſe why Defendant ſhoud not have Leave to ple 


7 Ss Sa a a 


a Tender as 4 laſt Term, notwith/landing the General Imparlance gien 
Plaintiff. Objected by Plaintiff's Attorney, that Detendanr ought © 


have applied on the firit Day of the Term. Per Cur. he comes Time © 
nough within the firit four _— Rule abſolute in the Treaſury. 4% 
ary 2). Notes in C. B 252. Hill. 12 Geo. 2. King v. Nichols. 

40. Defendant moved that Plaintiff may inert the true Day , , 
Bill, (viz. February 3. laſt) in the Memorandum at the Head of his * 
claration, and that Detendant might have Leave to plead a Tender 1! 
Term, the Declaration nit having been delivered till after the Term. The 
Rule to ſhew Cauſe was made abſolute on hearing Counſel on boch Sides. 
Notes in C. B 253. Eaſter 12 Geo. 2. Potts v. Creſwell Attorney. 

41. As to Rules to be obſerved in C. B. in the Proceedings upon De. 
clarations againſt Priſoners in County Gaols. And in what Time they mal 
plead after Declaration delivered. See Rules &c. in C. B. Eaſter 5 W. 
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(F) /Yhat Pha may be pleaded after Time to plead 


granted, 


1. Na Motion for Time to plead, the Court refuſed to grant Time, F. Ibid. 4 


but on Terms that the Detendant ſhould conſent not to move che 8 : 


ſure v. 


Court to change the Venue. Rep. of Pract. in C. B. 51. Trin. 3 Geo. 2. Sa- Wright. 


bor v. Pott. 

2. Detendant had obtained an Oraer fo Time to plead, pleading an iſſua- 
ble Plea &c. and atterwards pleaded in Bar to the Plaintiff's Action (which 
was upon a Simple Contrat# a Fudgment confeſſed upon a Bond ſince the Order 


for Time to plead made. Plaintiff moved to ſet aſide the Plea ; but cle 


Court, upon hearing Counſel on both Sides, were ot Opinion, that as there 
was no particular Reſtraint in the Order, and as the Bond (whereupon the 
Judgment was conteſſed) might have been pleaded in Bar to this Aft: .n, 
the Plea muſt ſtand. Notes in C. B. 231. Eaſter 7 Geo. 2. Hughes v. 
Peller Adminiſtrator. 

3. A Motion was for Leave to add the General Iſſue to a Plea of Non A. 
umpfit infra ſex Annos, and was this moved atter a Demurrer to the Pl-a. 
The Court diſcharged the Rule to thew Cauſe, for they ſaid a Defendant 
cannot add to his Plea after a Replication or Demurrer. Rep. of Pract. in 
C. B. 114. Hill. 8 Geo. 2. Pierſon v. Ives. 


4. Defendant was allowed Time to plead, he pleading an iſſuable Plea. N 
Thereupon he pleaded a Tender; The Plaintiſf atter this Plea delivered g. 
ſign d Judgment ; The Defendant moved to ſet the Judgment aſide; But by of 
becauſe a Tender is no iſſuable Plea within the meaning of this Rule, averhill v. 


otes in C. 
. 


the judgment was held good. See Rep. of Pract. in C. B. 134. Mich. 10 Garrit. 


Geo. 2. Daverſhill v. Barret. 

5. A regular Fudgment was ſet aſide, and the Detendant had Leave to 
plead an iſſuable Plea, bur he pleaded the Statute of Limitations. "The 
Plaintiff moved to fer aſide that Plea, and it was granted; For w. ere 
the Detendant has had an Opportunity ot pleading che Statute, bur lets 
Judgment go by Default, and afterwards applies to ſet aſide that |udg- 
ment, he ſhall not be let in but upon Payment of Cuts, and pleading the 
General Iſſue. Rep. of Pract. in C. B. 139. Hill. 10 Geo. 2. Lever v. 
Whicher. 

6. After a Judge's Order for Time to plead, pleading an iſſuable Pha, De- 
fendant moved to plead Double Matter; and the Queſtion was, wherier a 
Rule for that Purpoſe ought to be granted or not? 1 he Court cook Time 
to conſider, and after conterring with the Judges ot the other Cœuris, 
gave Defendant Leave to plead doubly, pleading iſſuable Pleas, and rak- 
ing ſhort Notice of Trial. Notes in C. B. 244. Mich. 10 Geo. 2. Leigh- 
ton v. Leighton. 


U 


EE —— 


(G) Helped or aided by the Plea, What is. Writ. De- 


clarat ion. 


mitted in the pleading of the other Side, which he could not take Ad- 


Dantage of upon a General Demurrer ; per Holt Ch. J. 2 Salk. 519. pl. 

18. Trin. x3 W. 3. B. R. Anon. 

2. The Defendant pleads that the Plaintiff had a Co-executor, who was 

in Life and had releaſed to him; and upon this they were at iſſue, aud 

found for the Plaintiff ; and awarded he ſhall recover, becauſe the Delen- 
dant 


I, T a Man pleads over, he ſhall never take Advantage of any Slip com- 


N 
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dant might have abated the Action being brought by the Plaintiff alone 

and had waved it. Cro. El. 69. cites 9 Ed. 4. : 
3. Treſpaſs of Beaſts taken, the Defendant ſaid, that B. held the Land 

where &c. of him by the Services &c. which B. leaſed to the Plaintiſ for 
Years, and for ſo much Arrear he diſtrained; the Plaintiff ſaid, that Riens 
Arrear, and ſo to ittue, and found tor the Plaintiff &c. and the Defen. 
aant pleaded in Arreft ot Judgment; becauſe it appears that the Plaintiff In 
his Plea of Riens Arrear has confeſſed the Tenure, and then cited the . 
ot Marlebridge cap. 3. That the Lord ſhall therefore not be puniſhed by 
Redemption; and by the Opinion of all the juſtices, tor this Cauſe, and 
allo becauſe it appears by their Conuſance in pleading, that the Defendant 
is Lord, and ſo the Writ ſhall not be Vi & Armis, and the Affirmance of it 
by pleading thall not aid, but the Court ought to abate the Writ, Br 
Repicader, pl. 36. cites 10 E. 4. 7. | 

As where a 4. In Debt, the Plarntiff counted upon a Leaſe for Term of Tears, the 

Man 2 Def endant traverſed the Leaſe, upon which they were at Iſſue, and ater 

- i the Defendant con eſſes the Action, and then pleaded in Arreſt of |udg. 

Vine where ment, inaſmuch as rhe Plaintiſf Has not counted at what Place the Leaſe was 

it ww. ma,, made, and fo Jeolail, and g et the Plaintiff recovered by judgment; For 

= my 7 the Detendant has pleaded iu Bar, and denied the Leaſe, fo the Count is 

plies that „ good. Br. Repleader, pl. 38. cites 18 E. 4. 17. 

eft Fatum, 

of Replication has made the Plea good. Ibid. 
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5. In Detinue, it was ſaid by Pigot and Chocke for Law, that of Foin- 
tenancy, Several Tenancy, Miſnoſmer, Taking of Baron pending the Writ &c. 
which proves the Writ oaly abatable, there it the Party pleads other Mar- 
ter, and admits the Writ he thall not have Writ of Error thereof aſter; 
Contra of Death of the Detendant pending the Writ, he ſhall have Error 
alter; tor by this the Writ was abated in Fact. Br. Error, pl. 176. cites 
18 E. 4. 19. 

6 Dur upon two Obligations, of which one was not then forfeited, tor 
the Day ot Payment was not come; the Defendant pleads to that a Re- 
leaſe, and took no Advantage ot it, that it appeared it was not forfeit; and 
to the other he pleaded another Plea; and upon both they were ar ltiue; 
and tound tor the Plaintiff, And this Matter was alledged in Arreſt ot 
Judgment that it did appear upon the Obligation thewn, that the Day ot 
Payment was not yet come; and fo the Plaintiff is not to have Judgment 
upon it. But it was adjudged tor the Plaintiff tor both, becaule the De- 
teadant might have taken Advantage ol it, but did not, but waved it, 
and pleaded a collateral Matter which was found againſt him. Cro. El. 68. 
Mich. 29 and 3o. Eliz. B. R. Frith's Caſe. 

J. It has always been agreed for Law, that if Debt or Trover Ec. be 
brought for a Motety, and the Detendant who is a Stranger pleads Nil de- 
bet, this makes the Declaration good. Per Twiſden J. Sid. 49. Mich. 13 
Car. 2. B. R. in Caſe of Cole v. Banbu ry. 

8. Treſpaſs for taking his GH The Declaration is not good wir 
ſaying that they were in Peſſeſſion of the Plaintiff, or calling them Sua : But 
Detendant pleading that he took them out ot the Hands ot the Plaintit, 
and delivered them to the Conſtable &c. has made the Declaration good, 

| ſo that Plaintitt may well maintain this Action upon his Poſſeſſion, with- 

11 out wy Property. Sid. 154. Paſch. 16 Car. 2. B. R. Brook v. Brook 
'Þ & al. | 

| N | So in Debt 9. A. is poſſeſſed of Black- acte, to which B. has no Manner of Riglt, 

. upon Inden- and A. deſires B. to releaſe him all his Right to Black-acre, and promiſes 

art there him in Conſideration thereof to pay him ſo much Money; ſure this 1s 2 

was aPenal- good Conſideration and a good Promiſe; tor it puts B. to the Trouble 0 

ty, wherein making a Releaſe, And tho' the Want of Averment, that a Releaſe wi 

the 


Defen- e. would have been bad, it demurr'd to, yet it is now help'd by going 
dant did bind mad , 4 * b N NE 
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over and Pleading. Per Holt Ch. J. 12 Mod. 459. Paſch. 13 W. 3. in himeelf, 
Caſe of Thorp v. Thorp. he did nt 
perform all 
e Corenants in the ſaid Indentures; and regularly in ſuch Caſes the Way is for the Plaintitt ro ſet forth 
the Indentures, and to aſſign Breach of one of the Covenants in certain; and in Debt for the Pe- 
nalty, he ſaid generally that the Defendant had broke all the Covenants in that Indenture, tout Pong 
any one in certain; the Defendant pleaded a collateral Matter in Bar; and adjudged the Declarati n ha 
deen bad on Demurrer, but that the Plea over-ruled it, tho' the Breach was double and incertain, 
12 Mod. 466, In Caſe of N. v. Thorp. Cites 3 H. 6. 8. 9 H. 6, 16, 19. and that it 
was ſo adjudged in B. R. Paſch. 23 Car. 2. Bernard v. Mitchel. 1 Vent. 114. S. P. 12 Mod. 459. in S. C. 
H if one covenants that if J. S. does ſuch and ſuch Things, be will pay him ſo much Money. J. S. 
brings Action, ard ſays generally that he performed all the Things; this would be bad on Demurrer ; 
but curable by pleading over. Per Holt. Ch. J. 12 Mod. 459. Paſch. 13 W. 3. In Caſe of Thorp 
y. Thorp. 


10, Where the Thing in its own Nature requires a Demand, a Bond fer do- Cro. C. 76. 
ing thereof is not forteited till Demand. And in that Caſe the Detendant 78 
mnſt take Advantage ot the Want of Demand, by pleading that he was man v Chap. 
always, and ſtill is ready to pay it; tor it he plead Performance generally, man. 
and Plaintiff aſſhgns a Breach in his Replication, the Detendant 1hall not 
rejoin and allege Want of Demand; tor that would be a Departure; per 
Could; quod Holt conceſlit. 12 Mod. 414. in Caſe of Levins v. Ran- 
dall. ——Cirtes 1 Cro. 56. 77. 

11, Error of a Judgment in the Court of Canterbury; Exception was 
taken that it does wot appear that the Furiſdittion of the Court was co-exten- 
froe with the City, and they alledge the Cauſe of Action only to have ariſen 
within the City; but it was ſaid that the Detendant coming in and an- 
ſwering had waved that Advantage. 12 Mod. 536. Trin. 13 W. 3. Lan- 
caſter v. Lovelace. 

12. Debt by Adminiſtrator Cui agminiftratio debito modo commiſſa ſuit ; 
Defendant pleads over. Per Cur. This had been bad it demurr'd unto, 
but is now helped by your Pleading over; tor you thereby admit he has a 
Right of Suit, and is Adminiſtrator. 12 Mod. 537. Trin. 13 W. 3. 

Hall v. Bond. 


H) Amendment or Alteration of Pleas. In what Caſes. 
I, ATI againſt a Man and a Woman ; the Woman pleaded in Bar, and 
the Man to the Writ, that the Weman was his Feme not named Feme ; 

and they were adjourned upon the Plea of the Feme, and at the Day the 
Man confeſs'd the Writ good, and his Plea talſe, and ſo he may. Per 
Cur, Br. Aſſiſe, pl. 250. cites 23 Aſſ. 4. 

2. Treſpaſs upon the Statute of Forcible Entry ; the Defendant intitled him- 
ſelf to an Eftate for Term of Life, and prayed Aid of the King becauſe he in 
Reverſion was within Age, and in Ward of the King, and had Aid, but not 
de Rigore juris; and after Procedendo the Defendant pleaded Not guilty, and 
had the Plea, notwithſtanding his Juſtification before; quod nora. Br, 
General Iſſue, pl. 18. cites 22 H. 6. 18. | 

3. And it is ſaid elſewhere, that in Ape and Treſpaſs after ſpecial Plea 8. P. Br. For- 
pleaded, and Replication made, yet the Detendant may waive them and x _e- Entry. 
plead the General Iſſue; quod nota. Ibid. E . 


— In Aſſie 
the Tenant pleaded in Bar, upon which they were at Iſſue, which was entered, and yet the Defend int 
came *after and wav'd the Iſſue and took the general Iſſue, and the Waving the firſt Iſſue was enter'd 
of Record. Br. General Iſſue, pl. 54 cites 34 H. 6. 29.——— * At another Day and in another Term. 
Br. Iſſues joines. pl. 76. cites 8. C. 


4. In Detinue *rwas agreed that he who pleads a Bar may after relinquiſh S. P. Br. 
it and plead the Genera! Iſſue in any Action: And per Danby Ch. J. he Fleadings, 
5 G may PI. 119. Cites 
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LEE may wage his Law, and relinquith the Bar, and ſo he did there. Br 
110M IT und 
he before the 0 : BY p 
Pie entre 5. In Formedon the Tenant vouched A. who entered into the Warranty, aud 
occhi B. and the Demandant, as to the third Part counter -pleades 2% 


Barr, pl. 79. cites 2 E. 4. 14. 


Warranty, and to the reft granted the Voucher, by which the Proceſs H 
arntnſt the Vouchee, aud againſt the Inqueſt, and at the Day the fir 
Vouchee pleaded the Entry of the Demand into Part after the laſt (cn 
and rheretore the Inqueit was diſcharged, and new Iſſue taken upon this 
Matter; tor by the new liiue the firſt Iſſue is waived. Br. Inqueſt, pl 
38. cites 5 E 4. 116. | 
6. In Ward the { /aintiff ſurmiſed that the Ancr/for of the Tafant died is 
his Homage; the Defcndaut fhewed a Gilt in Ta to the Anceſtor of the I. 
fant abjque rec that he died (erjed in Fee; and it was debated 1t he ſhall tra- 
verſe the Dying ſeiſed in his Homage or not, and at the End of the Term 
the Defendant would have amended his Bar; and the Court would not ſuf. 
ter it. And Vavifor who was with another Detendant would have chars. 
ed his Paper; and the Court would not lulter it. Br. Office del &c. pl. 30 
cites 2 R. 3. 13. l 
§. P. If it be. . "Che Detendant may amend his Plea, although it be three Terms after 
but in Paper it was pleaded, zf it be not entered, and he will pay Coſts. Mich. 22 Car 
and not en- . 2 7 5 Sus . 
B. R. Bur it muſt be by Leave of the Court, becauſe it is againſt the com- 


tered. Hill. . 3 * — 
23 Car. B. K. mon Rules ot Practice, which they will grant if there be Cauſe tor it. 


For it is not 2 L.. A 4 300. 

reaſonable _ 

that the Court ſhould grant him Favour to the Prejudice of the Party, who by this Amendment is pu: 
to new 1'rouble and Charge; but if the Plea be entered in Parchment, and the Record made up, th. 


Court will not give Leave to amend it 2 L. P R. 306. 
Since pleading in Paper is now introduced, inſtcad of the old Way of pleading Ore tenus at the Bu; 


it is but reaſonable, after a Plea t iſſue, or Demurrer joined, that upon Payment of Coſts the Parties 
Mould have Liherty to amend their Plea, or to avaire their Plea cr Demurrer <ul ile all the Proceedings ar: 


in Paper. 2 Salk. 520. pl. 21. Mich. 2 Ann. B. R. Anon. 


8. If one plead a Plea that is not good, and the Plaintiff doth demur 
upon ir, the Defendant cannot atterwards amend his Plea without che Plan. 
tiff's Conſent. Mich. 24 Car. B. R. For the Deſendant ſhall not take Ad- 
vantage of his own ill Pleading to delay the Plaintiit, and to put him t, 
more Trouble and Charge than by the Law he may do. 2 L. P. R. 309. 

But if he 9. If the Plaintiff*s Attorney will conſent unto it, the Detendant may 
will not con- Wave his Plea pleaded without moving the Court By Roll Ch. J. 2 L. P. R 


8 312. Citcs Trin. 1651. B. S. 


without 
moving the Court; For the common Courſe of Proceeding is not to be altered but by Leave of the 
Court, which upon Cauſe ſhewn, the Court will ſometimes give Way unto, if the doing of it be not 


pre;udicial to any Party. 2 L. P. R. 312. 


10. A Man can never plead any Thing afterwards, which he might hau 
pleaded at firſt + For it a Man have a Releaſe, and an Action is broug! 
againſt him, he cannot, after pleading the general Iſſue, make Uie ot 1's 
Releaſe; but he may at the Nie Prins plead a Releal: Poft Ultinuin it 

tiuuationem placiti, which was made upon the Iiſue joined: Bu were 4 
Releaſe is made after Verdict, and before Fudgment, the Defendaut cane 
plead this Releaſe, but may bring his Audita Ouerela upon it. 2 L. P. R 


218. | 
But if the 11. But where there is a Paper-book made up, the Defendant hath f 


A 2 Days to join in Iſſue, viz. to pay the Plaintiff tor the Entry of what 1s 1» 
ee e Part ; and at the End of the four Days may, if he thinks fit, wave 4% e. 
Defendant's cial Pleading, and plead the general Iſſue. 2 L. P. R. 321. 

Attorney, is | 3 
made up with an I ue joined, the Plaintiff's Attorney may, upon the Delivery thereof, give eight B., 
Notice of Trial; but the Defendant's Attorney may, if he thinks fir, <vithin four Days, ſrike ct 4 
predict. defendens ſimiliter, &c. and put in a Demurrer to the Plaintiff's Rejoinder or Replication. 2 L. P 


321.— u if the De/endant joins in the Iſſue, by paying for the Entry of his Part, or pleads the BY. 


Gm oo VÞQaa .  . 
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— COTE | : T : 
Ile thereto, then the Trial Hall Feier according to the Notice given upon the Delivery of the Paper. 
Book. 2 L. P. K. 321. But 1 * be a Rejoinder in Demurrer in the Paper-Bock, and not an Iflue 
there, although the Defendant di tre four Days End <vaves his Demurver, and pleads the cererall{jue ; vet 
the Plaintiff's Attorney cannot give Netite of Trial upon Delivery of the Paper Books, becauie no Iſſue in Fact 
was then joined : 50 that if the Defendant will not, at the four Day's End, join in Demurrer, but 


leads the general Iſſue, the Notice of the- Trial mult be given but from the Time of his Pleading ot 
the general INue. 2 L. P. R. 321. 


12. Before Foinder in Demurrer the Defendant may waive his ſpecial Defendant 
Plea, and plead the general Itfue. Per Cur. But it there be a Rule to rang Tanks , 
plead, ſo as to ſtand by it, and the Deſendant pleads a ſpecial Plea, as he , 
may, and the Plaintiff demurs, the Defendant fhall not then waive, and At 
plead che general Itlue. 2 Salk. 515. pl. 5. Mich. 8 W. 3. B. R. Anon. / wing Pay- 

1. 77 
Principal ; to which Plaintiff replied Non payment, and tendered an Iſſue; whereupon Heede e 
and Plaintiff joined in Demurrer, moved for Conſilium, and ſet down the Cauſe in the Paper to be ar- 
ned. Defendant afterwards moved to withdraw his Plea, and plead Nu tiel Record of the Recoonizance 
which was denied by rhe Court on hearing Counſel on both Sides. Notes in C. B. 22 Mich 
9 Geo. 2 Handaſide v. Wilſon. = 


13. Where a Plea is pleaded, and the Iſſue is entered, and the Record 
made up to be tried at the Aſſizes, the Detendant cannot amend his Plea in 
this Caſe without the Content ot the Plaintiſi, and an Order of Court, be- 
cauſe tis entered upon Record. 2 L. P. R. 321. cites Mich. 8 W. z. 


14. If the Plaintiff alters his Declaration after the Defendant hath pl. d- 
to it, the Detendant may alter his lea; tor by the Amendment ot it 
ic may be ſo altered in Matter that it may require a di:ierent Anſwer from 
what was formerly pleaded. 2 L. P. R. 322. Tir. Pleas &c. 

15. Upon a Moon tor Leave to withdraw a ſpecial Plea, and to plead 
the general Iſſue, the Courr declared it might be done the /ame Term with- 
at Leave of the Court, on Payment ot Colts, uns the Plaintiff have ro- 
plied, and then it muit be with Leave, and the Detendant mult pay Colts. 

Rep. ol Pract. in C. B. 6. Mich. 4 Geo. 2. Robinſon v. Sinunouds. 

16. Motion was for Leave to withdraw a jpecral len of | lene Adminiflira- Notes in . 
vit, and to plead Plene Adminiftravit generally, which was granted on Pay- 5. 23% N 
ment of Colts , but it was ſaid that it the Deſendant had pleaded the ge, 1... 4 2 
Iſue, they would not let him withdraw that, and plead any other Plea. ws moved 
Rep. of Pract. in C. B. 96. 97. Hill. 7 Geo. 2. Martindale v. Galloway. oo Defen- 
have Leave to withdraw his Plea of Tender, and plead tle general Tue upon Payment of Colts — 
Court denied the Motion, becauſe this Alteration of the Plea would put Plaintiff to an Tc onvenicens ce, 
the Money pleaded to be tendered being brought into Court. Notes in C. B. 231. Hill. 7 Geo. 2. 
Reevs v. Probart. 


17. A Rule to ſhew Cauſe why the Defendant ſhould not have Leave to S. P. Tho: 
withdraw his Demurrer, and plead the general Iſſue; the Plaintiſf in- . 
liſted that it was not reaſonable to give the Defendant that Liberty, ſince Plain 
by the Demurrer he had admitted the Fact, and depended meerly on the that by this 
Matter in Law ; but the Court were of Opinion that a Demurrer may be Means he 
wWihdrawn, if the Party come in a reaſonable Time, on Payment of Cofts ; and No Poe de- 
they gave Leave accordingly. Rep. of Pract. in C. B. 135. Mich. 10 P f 1.0 
Geo, 2. Sherlock Executor v. Temple. Aſſites; but 

It appar inge 
that the Parties had been before a Judge, and that Defendant had oſfered to withdraw his ee 
and plead the general Iſſue Time enough tor the Plaintiff to Lave tried lis Cauſe at laſt Jes, the Motion 
as granted. Notes in C. B. 243 S. C. 


18. The Defendants in Hillary Vacation pleaded ſeveral ſpecial Fleas, but 
in the ſame Vacation before Replications were delivered, withdrew thoſe Ilias, 
and pleaded the general Iſſue. Per Cur. Atter a ſpecial Plea pleaded, tho' 
the Plaintiff has prepared his Replication, yet the Detendant may the 
e Term before the Delivery or filing of the Replication waive has wo 
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By the 
Courſe of 
the Court, 


if the Plain- ; f on 
* Plea of the ſame Term; becauſe there is a Rule to warrant che Judgn® 


amend his 


"cial Plea, and plead the general Ifiue without paying Coſts. Rep of Prat 


in C. B. 155. Hil. 12 Geo. 2. Horstull v. Greenwood and others, 

19. Motion was made to withdraw his Plea of the general Iſſue, and 
plead the ſame De Novo, and pay Money into Court the Defendant's Attorney 
happening to die before Payment of Money into Court, as ordered by Defendan 
and his Clerk having delivered the Plea by Miſtake ; Rule to ſhew Cauſe 
Cauſe being ſhewn the Court ſaid The Rules of the Court, are agaiuſt the 
Motion; but in the Accident of Death the Rules mult be diſpenſed with 
Rule abſolute. Notes in C. B. 254. Mich. 13 Geo. 2. Uſher and others 
v. Edmunds. 


(I) Rules as to Pleadings. 


I. HE Court will not upon a Motion order the Defendant 70 p/e4; 
jk peremptorily by a Day before the common Rules of the Court for 
pleading be our. 2 L. P. R. 3or. cites Mich. 22 Car. BR. 

2 It the Defendant do, after the Term is ended, plead a frivolous Plea, to 
the Intent to delay the Plaintiſt, and to hinder him from going to a Trial ar 
the ſizes, a Fudge at his Chamber w:// /et aſide ſuch a Plea, and order the 
Detendant 7o-plead ſuch a Plea as he will ſtand to, or elle to accept of a De- 
murrer from the Plaintiff unro his trivolous Plea. Hil. 22 Car. B. R. For 
it is the Juſtice ot the Court to ſpeed the Proceedings in Law, and to 
bring Suits to Determination as ſoon as with Conveniency and Jultice to 
all Parties it may be done. 2 L. P. R. 301. Tit. Pleas &c. 


3. The Plaintiff's Attorney is not bound to receive a Plea for the De- 


fendant from any Perſon that it is not an Attorney. 2 L. P. R. 303. cites 
Paſch. 23 Car. B. R. Quære. 
4. An Officer of the Court ought not to refuſe a Plea, although it be ut 
put iu in Time; but the Plaintiff muſt move the Court, and abide oy their 
Rule therein. Hill. 23 Car. B. R. For the Court, and not the Attornies, 
are to judge of the Legality of the Proceedings in all Cauſes depending 
before them, as well as they are to determine the Matters in | 
them, 2 L. P. R. 306. 
5. If a Plea be put into the Office in due Time, it is well enough, 4 
t houg h it be not delivered to the Attorney for the Plaintiff. Trin. 24 Car. 
B. R. So that he may not enter judgment for Want of a Plea ; but it 
is uſual for the Defendant's Attorney to deliver a Copy of the Plea to the 
Plaintiſf's Attorney, or to give Notice that a Plea is put into the Office 
2 L. P. R. 309. Tir. Pleas &c. 
6. Upon a Motion berwixt Briſcoe and Arnold, *rwas held by GlynCh. 
J. When Pleadings are made up and paid for, they thall be accounted as il 
they were entered; For the Entry belongs to Clerks in the Office, and 
not to the Attorneys. 2 L. P. R. 314. Tir. Pleas &c. 
n. How Rules to plead and declare, are to be entered, and when to 't 
given, ſee Rules &c. in C. B. Mich. 1654. S. 15, ——And ſuch Rules 


ſhall be out at four Days incluſive of the Day wherein the fame welt 
given. Ibid. 


8. Imparlances and Incipiturs are to be entered, or otherwiſe there ſhall e 


a further Imparlauce q Courſes. And no Rule thall be given to plead wich. 
our ſuch Entry, unleſs the Prothonotary give Allowance, See Rule 
Ke. in C. B. Trin. 21 Car, z. Reg. 2. 


9. The Queſtion was, Whether there ought to be New Rules to plead 
upon an Amendment? Pew, Clerkof the Papers, ſaid, that it the Plc 
was of another Term, there ought to be new Rules; otherwiſe, it it be 


Holt. Ch. J. Anciently they did nor plead De novo aſter an Amendment, 
chereto!s 


aw in j 


Plea and Pleadings. 


— — 


uſe the Practice ot pleading De novo is but of late introduced, but 


u W. 3. B. R. Anon. 


lich 2 Anu. B. R. Anon. 


10. On a Piece of Stampt Paper the Defendants ſay they are Not Guilty, 
without delivering the Plea at length; the Plaintitt ſigned Judgment tor 
want of a Plea. The Court ſaid it was no Defence; ſo the [Judgment was 
held regular. Rep. of Pract. in C. B. 126. Hill. 9 Geo. 2. Albany v. 
Griffin and his Wife. 

11. The Detendant had obtained a Judge's Order for Time to plead, 
bur did not plead within the Time limited by the Order. The Plaintitt 
ined Judgment. It was objected that no Rule to plead was given; but 
the Court lad, that the Judge having given Time to plead, there was 0 
Occgon for a Rule; ſo the judgment was held regular. Rep. of Pract. 
in C B. 141. Eaſt. 10 Geo. 2. Dawſon v. Garth. 


) Signed by a Serjeant &c. In what Caſes they 
muſt be. 


JF there be a ſpecial Plea, Replication, Rejoinder, or Demurrer, 
there muſt be a Counſellor's Hand to it; Becauſe it is ſuppoſed to 
de adviſed by Counſel, who is to maintain it to be good, it it be diſputed. 
L. X. 324. 
2. The Court reſented the Number of frivolous ham Pleas which came 
tefore them, ſaying, It was againſt the Duty of Counſel, and againſt the 
dtatute of W. 1. c. 29. and that the old Rule ought to be revived, viz. 
That Counſel ſhould ſet their Hands to the Books delivered to the Fudges 
which was anciently ſo ordered, that the Court might nor be troubled 
with trivolous Pleas. 2 Salk. 517. Mich. 10 Will. 3. B. R. Anon. 

3. Per Dureſs was pleaded without a Serjeant's Hand. Upon which Oc- 
caſion * aroſe, What Sort of Pleas were to have a Serjeant's 
Hand? It was held by the Court and ſettled, that Compernit ad Diem, 
n Aſault Demeſne, Plene Adminiſtravit, Riens per Diſcent, Ne unques F'x- 
tor, Nut tie! Record, Per Minas, Per Dures, Infra ætatem & Solvit ad 
Diem, need no Serjeant's Hand. Rep. of Pract in C. B. 41. Hill. 1 Geo. 
2 Upton v Pullyn. 


4, But Non Aſſump/it infra ſex Annos muſt have a Serjeant's Hand. 
id. | 


— 


L) The Manner of giving a Plea, and of putting Pleas 
into the Office, and keeping them there. 


. DLE As put into the Office are of two Sorts, general or ſpecial; 

ſevere] leas are entered in the General Plea-Book by every At- 
"rey tor his Client; but theſe are no Pleas, unleſs the Defendant's At- 
torney do pay the Plaintiffs Attorney, upon demand, 18. and 4d. or 
*5. and 4d. (as the Cauſe is) for entering his Plea and Warrant of At- 
"mey. Special Pleas are delivered in to the Clerks of the Papers, and 


5 H entered 
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therefore giving Rules to plead again cannot be the ancient Courſe; Be- Declaration 


with great Reaſon : When the Plaintiff amends and gives an Impartance, ee e 
vere thould be New Rules ; otherwiſe not. 2 Salk. 517, 518. Trin. Plea comes 
in, the Plain- 
tiff need not 
ne new Rules to plead; but the Defendant muſt plead in convenient Time. 2 Salk, 529. pl. 20. 
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394 Pledges. 
entered into the Book of the proper Perſon to whom they beg, 
s L. P. N 309. g. 
2. A Colourable Plea oug ht to be entered, but that which is no Plea ou 
not to be entered. Trin 24 Car. B. R. For a Colourable Plea js 2 5 
until it be over-ruled. For the Court will not ſpend Time to diſpute Thing 
which are clear. 2 L. P. R. 30g. 88 
For by the 3. The Clerks ot the Papers of the King's Bench ought not to ſuffer 


3 in the original Pleas brought into the Office 0 be delivered out of the Office 
oth apts only Copies ot them. 2 L. P. R. 3 10. cites Mich. 1649. B. 8. ; 


are the 

Pleadings ; : i : 

made up for the Iſſue to be tried ; and if any Queſtion ariſe about altering of them, they are to be "eg 
mined and rectified, and (if and Alteration be) by the Pleas in the Office, and not by any Copy of th 

Plea. 2 L. P. R. 310. Tit. Pleas &c. e 


S. P = 4. When a general Plea is pleaded, the Attorney oug ht to ſet his Hands 
Holt Ch. J the Plea, or enter it in the Plea-Book, and pay for the Entry of it; and then 
— 90g 496- the Itlue is joined. Bur if he will not ſet his Hand to the Plea, and pay | 
W.3. 1 for the Entry of it, Judgment may be entered for Want of a Plea; Ft 
Anda the Attorney's Hand, and his paying of his Part for the Entring ot it, and | 
ſpecial Plea of the Warrant ot Attorney, warrants the Plea ; and betore his Hand 
%% Flea is ſet to it, it is no Plea. So likewiſe in the Caſe of a Paper-Book, the 


— ol Letendant muſt fer his Hand to it, and pay tor the Entry of it. 21, 
Party ac. P. R. 324. Tir. Pleas &c. 

cept it with- 

out inſiſting upon that, it will be well; per Holt Ch. J. 12 Mod. 493. Paſch. 13 W. 3. Anon. 


For more of Plea and Pleadings in general, ſee Abatement, Replica 
tion, and other proper Titles, diſperſed throughout the whole Work 


— ͤ U. 


For the * '8 
King's and Pledg CS. 
the Party's 
Benefit the 
Plaintiff ” — — - — 
ought to 


if bebe (A) What Perſons ought to find Pledges. 


nonſuited, 


he and his x, A J2 Infanr ſhall not + find Pledges in Aſſiſe. 30 All. 25. 


Pledges ſhall 
be amerced ; _ : | 
and likewiſe, if the Verdict finds againſt him in any Part; And this was grounded upon great Rez, 
That the Plaintiff ſhould not trouble the King's Court or the Party without Cauſe ; and if he did bt 
ſhould be puniſhed Per Cur. Cro J. 413. Hill. 14 Jac. B. R. Dr. Huſſey v More. 

+ Not in Mortdanceftor. Br. Pledges, 1 29. cites F. N. B. 195. 1.— An Infant ſhall not find 
Pledges. Cro. C. 161, Mich. 5 Car. B. R. Goodwin v. Moore. 


The Writ 2. The King ſhall not find Pledges ; For he ſhall not be amerc'd. 5: 
of the King» Pledges, pl. 29. cites F. N. B. 31. 


Queen, or o 
an Infant ſhal] not have the Clauſe, Si fecerit te ſecurum &c. becauſe they ſhall not in thoſe Caſes x 


amerced, 4 Inſt. 180. 


3. So of the > - xm tor the ſame Reaſon. Ibid cites F. N. B. 16. 
An Attorney Certain Perſons may find Pledges de Proſequendo in Chancery, * 
or Clerkin Officers of the Court and Servants of the.King, and Poor Men, of wii" 


Banco, who Mention ſhall be in the Writ Er niſi &c. predict A. fecerit te ſecurum Gs 


rs ＋ Clamore ſuo proſequendo per Fidem ſuam quia Pauper eſt runc ſummone® 


Attachment &c. Et hoc conceſſum erit ex Mandato Cancellarii. Ibid. cites the ** 


of Privilege, giſter 228. 

all find : lg. 
Pledges de Proſequendo, as well as a Stranger that ſues an Attorney; and for Default thereof : 15 
ment in Debt was reverſed, notwithſtanding divers Precedents were produce 1 that an Attornc“ 


— — — — 


—— Een 
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not, becauſe he is ſuppoſed always preſent in Court, and that the Words Si Querens fecerit te ſecurum 
&c. are wanting in the Attachment of Privilege. But divers Precedents were that Pledges had been 
found. D 288. pl. 53 Paſch. 12 Eliz. Floteman v. Bygot...—_—Cro. C. 91. Mich. 3 Car. C. B. S.P 
Wolfe v. Hole. Hutt. 92. 8. C————Het. 59. S. C. 


—_— '® i 


(B) In what Actions [or Caſes] they ought to be ſound. 


1. Ma Writ oi Eſtrepement to put the Party to anſwer to an Ef: 
trepement done by him between judgment and Execution, he 
ought to find Pledges. 22 E. 3. 2. b. 

2, Mirror ot Jultices fol. 5. cap. /+ D. 3, It was ordained that 
no Action was receivable in Judgment if he had not Proof preſent of Fol. 259. 
Witneſles or ot other Thing, nor that any ſhould be compelled t. 
anſwer to a Writ, nor to come to the Action in the Court of the 
King betvre Judge, Commiſſary, before the Avower found ſurety of 
the Damages, and to reſtore the“ Expences tt he fatled in his + Orig (de- 
laint, „ Togo nmkp ot t four Pieces. Alſiſes, Certi⸗ ſpences). 
tations of Alliſes, Attaints, Rediſſeiſins, and other Cales, which Orig. Qua- 
are + Only as Dffices of the King. To which Ordmance King eiae 
d. 1. made this Mitigation in Favour of poor ISlaintiffs, That Ort. an 
l 


ue del 


ich as had not ſufficient Surety prelent thould || Promiſe and Office. 
Swear to make Satisfaction to ther ]2ower according toa reaſonable || AY (fer- 
Taxation. Vide ibidem fol. 21. cap. 2. 2 

3. In a Writ of Recordare tacias Loque lam 217 ought to be — 
found, tho' the Plaint in the Inferiour Court be only returned, and 
Pledges found there before, Tr. 15 Car. B. B. between 67e 
and Boſcauen. Per Curiam reſolved, 

4. In Replevin they were at Iſſue upon the Place, and the Plaintiff pray'd In Replevin 
that the Defendant ſhould gage Deliverance ; becauſe Adhuc detinet Aver1a ; a DO 
and he was compelled to gage Deliverance, and to find Pledges to make gl, und 


the Deliverance ; quod Nota. Br. Pledges pl. 9. cites 22 E. 3. 7. A 


verance, 


where he avowed upon Count * Adhuc detinet ; and if he appears by Attorney his Attorney ſhall do 
the like, or go to the Fleet. Br. Pledges, pl. 18. cites 1 H. 7. 11, 


5. If the Plajnt be removed by Pone or Recordare, the firſt Pledges ſhall 
ftand ; and if the Plaintiff be nonſuited he ſhall be amerced. Br. Pledges, 
pl. 24. cites 3 H. 6. 3. per Rolf. 
6. In Debt the Deſendan tendered his Law, and was compelled to find 
Pledges of the Law, and Mainpernors beſide the Pledges, and the Pledges 
124 not permitted to ſtand for both. Br. Pledges, pl. 27. cites 42 
oF BE 
7. Error; if the Defendant be not in Ward he may appear by Attorney, Aud it was 
and if he be in Ward he ſhall find Surety, and ſhall make Recognizance {i that 


&c, Br. Surety, pl. I7. Cites 5 E. 4. 6. Lg. ach 


have Fine, 


Surety ſhall be found whether he be in Ward or not. Br. Surety, pl 17. cites 5 E. 4 6. 


8. Bill in Cuftodia Mareſchalli; the Defendant imparled *till another Term, Br. Bill, pl. 
and no Pledges were found; and Huſſey Ch. J. by advice, made them en 16” ap 
enter Pledges, and ſaid that there is a Diverſity between Bill and Writ ; id ber 


A ; . od” cited per 
For Writ is, ft fecerit te ſecurum &c. and Bill is not Jo. Br. Pledges, pl. Cur. y Bulſt. 
19. cites 2 H. 7. 1, 17. 61 Trin 13 
Jac, in Cale 


of Haver v. Gibbons — S. C. cited Cro. J. 414. in Caſe of Hulley v. More 


. 9. In Error on a Judgment, the Error aſſigned was, that the Plaintiff 
in the firſt Ac ion brought a Bill in Banco uipen his Privilege, and found 
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no Pledges in his firſt Declaration, but found them only in his ſecond Declar. 
ation. Coke and Doderidge agreed, that if no Pledges had been enter'd 
it had been Error. Roll. R. 205. Trin. 13 Jac. B. R. Havert v. 
Gibbons. 
10. In Error brought in B. R. upon a Judgment in C. B. in Ravi ment 
of Ward it was mov'd, That neither upon the Return of the Original Writ 
before the Sheriff, nor after in Court, any Pledges were returned ; It was a— 
grecd by the whole Court that at the Common Law it was clearly Error. 
And by three Jultices, contra Haughton J. this is not aided by the Body 
ot the Statute ot 18 Eliz. Altho' it be within the Words in the Body of 
the Act, yet it is clearly excepred by the Proviſo ; For this Action is 
tounded upon a Penal Law, waich the Proviſo excepts clearly our of the 
Stature. And for this Cauſe Judgment was reverſed. Cro. Jac. 413. 
Hill. 14 Jac. B. R. Br. Huey v. More. 
The Sheriff © 11. In Keplevin, raking Money inſteau of Pledges to anſwer the Party 
is reſponſible js not good; Tho? per Berkley .. 4 juitice of Peace may take Money 
3 to lie in Depoſito tor the Security of the Peace, and the Money ſhall be 
cient Secu- torteired to the King it he doth not keep the Peace; yet here it is nor 
rity before ſo, becauſe the Party is intereſted to have the Benefit of the Pledges by 
he delivers a Scire Facias, it he recover; But he has no Remedy to have the Money 
Outlet h from the Officer, being in his Purſe, if he ſhould have Judgment to te- 


mſtead of \ . : p - 
Fro and cover. Cro. Car. 446. Hill. 11 Car. B. R. Mayſer v. Grey, Mayor ot 
a better Beverley. 

Way. Per 


Dolben J. Comb. 228. Mich. 5 W. & M. B. R. Lane v Foulk. 

Bailiffs of a Borough took a Replevin Bond, the Condition of which was, That if the above-bennden 
J. B. do and ſball proſecute, and follow with Effett his Suit commenced in the Court of Record of the Boreus“ 5 
Neu- Ii indſor againſt J. P. for the unjuſtly taking and detaining the Goods and Chaitels of the ſaid J.. 
wit, at New Windſor, within the Juriſdiction of this Court, and do and ſball make Return of the ſaid Goods and 
Chattels, if a Return thereof ſhall be adjudged by Law againſt him, then this preſent Obligation to be void. e- 
elſe & It was objected that this was an unlawful Bond, becauſe the Bailiffs ought to have taken 
Pledges, and not a Bond ; but per Cur. This is a lawful Bond, and *tis the common 1 even at this 
Day, to take ſuch Bot ds; and the Condition is well penn'd, all the Words being general. Carth. 
24S. 249. Mich. 4 W. & M. B. R. Chapman & al. v. Butcher. 


12. Scire Facias lies againſt Pledges in Replevin aſter Elongavit return'd ; 
and Pledges to be found both in a Writ and a Plaint by W. 2. cap. 2. 
See Cumb. 1. Mich. 1 Jac. 2. B. R. Dorrington v. Edwin. 

13. An Action was brought in C. B. by an Attorney by Bill of Privi- 
lege, and no Plegit de Proſequendo found, and fo returned on a Certiorari; 
and tor that Cauſe Judgment was reverſed. 12 Mod. 198. Trin. 10 W. z. 
Anon. 

14. When Writs were delivered to the Sheriff to be by him returned 
into C. B. he was obliged before the Return thereof to take Pledges ot 
Proſecution, which, when the Fines and Amercement were con/tderable, were 
Real and reſponſible Perſons, and anſwerable tor thoſe Amercements. But 
they being now ſo inconſiderable, there are only formal Pledges entered, 
viz. John Doe and Richard Roe. Bur there is a Difference in Debt and in 
Treſpaſs ; For in Treſpaſs the Attachment of the Goods is the firit Pro- 
ceſs, and becauſe the Detendant is thereby hurt, therefore the Writ com- 
mands the Sheriff to take Pledges before he executes the Proceſs. Bur in 
Debt they begin with a Summons, and ſo the Defendant is not hurt ig 
the firit Inſtance, and therefore there is no Command in the Writ to the 
Sherift ro take Pledges, bur unleſs he does there is not a ſufficient Autho- 
rity from the Return to warrant further Proceſs, unleſs Pledges are pu: 
in above, as in B. R. they always do on the Bill. The Reaſon wiy 
Pledges were not taken in Chancery, but committed to the Sheriff, W, 
that he living in the County was ſuppoſed to know who were ſufficient 
Security, and being to levy the Amercement atterwards, they were? 
take ample Security tor them. G. Hiſt. of C. B. 6. 7. 


(C) 77 


4 


_ 
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(C) ho may receive Pled ges. 


HE the Sheriff writes to the Balliff of a Franchiſe to 
ſerve a Mrit che Bailiff may take JIledges. 22 All. 3. 


(D) At what Time they ought to be found. 


. JF a Writ be to be ſerved by the Bailiff of a Franchiſe, yet the hu. Picdges, 
Sheriff ought to take Pledges before he ſends to the Bailiff to s. 83 


(erve the Writ. 22 Aſſ. 3+ Sharde. But 
by the Re- 
porte the Bailiff may take Pledges de proſequendo well enough. 


2. Before the Plaintiff has found Pledges de proſequendo, the Defendant Br. Aver- 
cannot appear, nor is he compel/able to appear. Br. Pledges, pl. 32. cites 22 ent fomtfa 
H, 6. 20. 

z. In Debt it was awarded per Cur. that it the Plaintiff puts in a Bill 
zzainſt a Man in Cuſtodia in Mareſchalli, and does nt find Pledges at the 
Commencement, he ſhall not find it after; but the Bill thall abate. Br. Bille, 
pl. 15. cites 9 E. 4. 27. f ; 

4. They ought ro be ſound either on the Purchaſe of the Writ in Chan- 
n, or before the Sheriff, before the executes the Writ ; For otherwiſe the 
Sheriff is not bound to ſerve the Writ, but may return that the Plaintiff 
has found no Pledges, yet he may ſerve it if he will; per Cur. Cro. J. 
413. Hill. 14 Jac. B. R. Dr. Huſſey v. More. 


&c. pl. 12. 
cites S. C. 


n 


(E) At what Time they may be found. 


” 1. the Sheriff returns that the PPlaintiff has not found Pledges, In Afic the 
i 2 Court may receive edges. 22 E. 3. 3. 1 E. 3,5, b. ab „% we 
| * : Ilie DA 


the Plaintiff 

| N bad not found 
Pledges de proſequendo, and the Clerk re-bail'd the Writ to the Sheriff, and the PlaintiF immediatel y found 
Fledzes to the Sheriff. Br. Pledges, pl. 6. cites 2 H. 4. 20. | | 

t was held dy all the Juſtices of B. R. If Pledoes are omitted in Bill or Writ, the Party may find 
Pleges ® any Time pending the Writ : For this is in Diſcretion of the Juſtices, and is onlv a Form; quod 
Nota, Br. Pledges, pl. 21. cites 18 E. 4 9 S C. cired 3 Bulſ. 61. per Curiam. Trin. 13 Jac. in 
dae of Haver v. Gibbons. S. C. cited Cro. J. 414. in Caſe of Huſſey v. More —— “ S. P. Reg 
Plc, 207 cites Pract. Reg. 252. 


2. Ik a Man brings a Bill in Bank npon his Privilege, and Does not | 
ind Pledgre in the firſt Declaration, but finds {Way gs ſecond De- 5 8 30 
caration it is good enough; For he may find them“ pending che 61. S. C.—— 

2 and thoſe Declarations are but one Declaration in Eflect, Tr. 4% #'4 
1 JA. B. K. between Havert and Gibbons per Curiam. Ache 
of Huſſey v. More. 


3. In a Writ of Recordare facias Loquelam return'd in B. R. tif the Jo 439.5 © 
Plaintiff there declares, and Defendant avows, and after Illue 4“ 
aun d a Verdict is found (or the ]?laintiff, yet betore Judgment Pledges „ bormwern 
ay be found ; For thoſe Pledges are at Common Law, and nor by the 4, ks and 

"aue of Weſtminſter 2. cap. 2. F or tye Sheriff is not charged in this &.t«ro, 44 


3 Cale, 
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the ſame Cale, if the Pledges are inſufficient as he is by the Statute if h 
Judgment take inlukticient Pledges, and the Scatuce is upon a Penalt; 


, 7 , ' 
ven —— — 10 10 


Mar. 4%. S. Make it Error. rin. 15 Car. B. R. between Cree 24 Boſcrpey 
kee, adjudged, aud fo adjudged the ſame Term in two other Acta 


was brought Which conterned the ſame Parties. 


in B. R. of a ; ; 
udgment in C. B. in Replevin removed out of the Hundred Court into C. B. by Recordari fact. N 
rror was 1 That it does not appear that Pledges were returned upon the Plaint, and v. 1 


Jn . . p ether To 
eplevin was much doubred ; becau'e the Sheritt may make Replevin without Pledpos 


13 
pcrad venture 
me Pledge: 

I repoſe v. 


wis Error in cau! r : | 
fourd And here the Error is of the Judgment in C. B. and it is no Error in them; And 
the Pledges were found, and not returned, und 1t 1s at the Sheritt 's Peril, if he does not 
ac: ordivg to the Statute of Weſt. 2. cap. 2. Cro. C. 594. p:. 10. Mich. 16 Car. B. R. 
Winnel. 


4. aſch. 17 Tac. B. R. between Johnſon and . adzudged 
that Dledges map be put in at any Time pending the VV ric, 'This 
was cited in the {aid Cale of Grofte and Boſcawen. 

S. C. cited 5. In Appeal of Mayhem the Detendant appear'd, and made Detence 
Cro. J. 414. and no Pledges de proſe uendo were return d, and the Deſendant took 
by 2 of Exception thereto, and the Plaintiff found Pledges in Court immediately, 
More! „and therefore the Deſendant was compelled ro anſwer ; Quod nota, by 
Tirwit, abſente Gaſcoign and Hulſ. Br. Pledges, pl. 8. cites x; 
H. 4 
But upon Ori- 60 Bill of Debt againſt V. F. in Cuftodia Mare/challt ; the Bill was chal. 
ral ire he leng'd, becauſe the Plaintiſi had not tound Pledges, and tlie Delendant 
33 our of Ward, and the Plaintiſf offered Pledges and could not, but the 
the Sheriff. Bill was abated. Br. Pledges, pl. 11. cites 9 E. 4. 27. 


he may find : : : 
Pledges in Court ; but Bill which has no Pledge is of no Value at the Commencement Ihid — —$ ( 
Cired per Cur. Cro. J. 414. Hill. 14 Jac. B. R. in Caſe of Huſſey v. More. 


J. In an Appeal of Murder, the Writ mention'd Pledges to le found and 
named them, but in Truth none were found or enter'd, as appeared by Af. 
davit; tor which Reaſon, and alſo becauſe the Writ was 04a JM. C 
(the Appellant) fecerit vos ſecuros per Plegios A. and B. &c. which was 
argued to be abſurd, and neither Grammar nor Senſe, and alli becauſe 
they could not move in B. R. to quaſh this Writ, it not being returnable 
there till the firſt Day of the Term, and it they could not move in Chan- 
cery to ſuperſede it, a Man mutt lie in Priſon a whole long Vacation as 
the Appellee had done in the preſent Cafe without Bail or Mainprize upon 
an erroneous Writ without Redrefs, it was therefore moved in Chancer; 
to ſuperſede the Writ. And that as to what 2 Jo. 154. and other Books 
ſay, that the Appellor may find Sureties at any Time before Judgment, 
it could not be; For that then, if the Appellor find that the Appellee is 
like to be acquitted, he will never demand Judgment at all, and then 
the Party's Lite may be brought twice into danger, and yet have no Re- 
compence in Damages againſt an unjuſt Appeal. But to this it was a- 
ſwered, and agreed by the Ld. Chancellor, that this Writ did rot ilfue, 
Erronice or Improvide, that that muft be ſomewhat extrin/ick to the Writ 3 
elf, that if there be any defect in the Writ it felt, chey may moe d 
quaſh ir when it comes into B. R. if they think fit, that by the Precedent 
in Raſtal, and 2 Jo. 154. it pon that the Appellor may find Suret ies i 
Court, it the Sheriff return a Non invenit Plegios, or even at any Tine 
betore Judgment, that the Statute of V. 2. was not made for the nds 
Pleages, but for the Puniſhment of the Abettors, and that there were mat) 
Precedents where no Sureties were actually found; that the Sheriu ff 
it he will attach the Party without finding Pledges, becauſe they may 
found afterwards, or he may refuſe to attach him, and return Ouis non Ie 
venit Plegios, That Oui AM. C. fecerit vos ſecuros vir. becauſe the 14 
will find Pledges, 7s as ge as Hi fecerit, and that the Party may fits 
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Pladges to the King and then it is O 20s, or to the Sheriff and then it 
is 1 Vos Oe. And fo the Motion was diſallowed. Abr. Equ. Caſes 416. 
pl. 4. cites Octob. 14, 1729. Bambridge's Caſe. 


* 


(F) How they may be ſound. Bog 


1 W DE the Sheriff returns that the ]Ilaintiff has not found N 
Hledges the Court may receive edges, tho the ]Ilatntift 
be not there in proper Perſon. 22 E. 3, 3. 


(G) Pledges. | The Effeft of not puding Pledges. 


L. ] F Pledges de Proſequendo be not found in an Aſffiſe returned, 
yet the YSrit is ſerved in a Manner; For the ]Ilaintiff may be 
eſſoign d or noniuited, 21 TC. 3. 54. b. 21 Aff, pl. rr, 

2. In Attaint the Sheriff return'd Summons of ſurors as in Aſſiſe, and 
becauſe =o Marnpriſe of Summons and Pledges was indors'd, tor this Default 
Summons ſicut alias was awarded, Quod Nota. Br. Retorn de Briets, pl. 
22 cires 46 E. 3. 18. 

3. Bill is brought in B. R. againſt a Man in Ciiſtodia Mareſcalli, and 
becauſe he wanted Pledges De Proſequendo, therefore the BI] was abatcd. 
br. Bille, pl. 25. cites 2 H. 7. 17. 


(H) Puniſbiment of not taking Pledges, or taking any inſuſti- 


Client ones. 


1. IF the Sheriff rakes no Pledges in Replevia de Retorno habendo 11 &c. & were he 

e ſhall reader to the Party ſo many Cattle &e. Br. Pledges, pl. 1. ey jog 
TP cient Plegoes 
cites 2 H. 6. 15. and are re- 
turned Nihil. 


Ibid. Inſufficient Pledges are as xo Pledges within the Statute VV. 2. cap. 2. 2 lit. 340, 


2. And fo ſee there that the Party may relinguifh his Withernam upon And for De- 
Averta elongata return'd, and ſhall have Proceſs againſt the Pledges, and for _ 1 Di- 

. * . Wes, rO- 

Default ot them againſt the Sheriff, Ibid. nels CES. 
law or W r1t 
of Detinme lies g_ the Bailift that made the Replevin, withont raking Surety De Returno habendo. 
br. Keplevin, pl. 14 cites 9 H. 6. 42. Br. Detinue, pl. 6. cites 8. C. And where a Scire Fa- 
C43 againſt the Pledges was returned Nihil, a Scire Facias was granted againſt the Sheriff; uod Nota; 
and the Plaintiff was not put to Action of Detinue. Br. Scire Facias, pl. 3. cites 2 H. 6. 15. Br. 
1 pl. 3. cities 8. C. Ibid. pl. 15. cites 9 H. 6 42 Br. Return De Avers, pl. 2 cites 


3. Proceſs iſſued out of an inferior Court to diſtrein the Beaſts of B. or 
that be find Surety by ſufficient Pledges to appear at the next Court. The 
Proceſs was directed to 7. S who was 0 uſut2] Officer, and he d iſtreined 
the Beaſts of B. and rhe Plaintiſf paid him the uſual Fee. Bur j S. with- 
but taking ſufficient Security was Rad the Beaſts to B. and B. did not 
«pear. This was adjudged ſuch a Deceipt, upon which an Action on the 
Caſe lies againſt J. S. tho' he was not an Officer known there, but only 
made ſo hac Vice for this ſpecial Purpoſe. Lat. 159. Wilde v. Dowſe. 

4 Upon Conſtruction ot the Star. of Ne. 2. cap. 2. it was held, firſt, 
at an Action of the Cie i, lie ae, the Sheriff tor raking ſufficient 
ledges, and is a proper Remedy to be purſued ; For tho' it is not ia 
LICUIATLY 
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ticularly mentioned in the Statute, as being a Sort of Action but little j 
Ule at the Time ot making it, yet of late it is become frequent lakes 
found to be an eaſier and more expeditious Method of proceeding. Be. 
ſides it appears trom Cro. Car. 446. Jo. 378. that Caſe will lie for takin 
no Pledges at all; and the Action ſeems to be equally proper where inſuffl. 
cient Pledges are taken; eſpecially as ſuch Pledges are always confadered 
as none according to 2 Init. 340. Adjudged upon a Writ of Error out of 
the Court of C. B. in an Action brought againſt the Sheriff of Middleſex 
Hill. 13 Geo. 2. B. R. Rous v. Patterſon. 5 
* 2 Inſt. 349%. 5. Secondly, It was held that an Action of the Caſe will lie againſt 
(F) Br 84 the Sheriff tor taking infuthcient Pledges, ſetting forth a Return. Habend. 
Fa 2.28.6, awarded, and an Elongar' return'd, without /ir/t bringing a Wire Facias 3. 
t5. Rat. painſt the Pledges taken: For tho' ſome * Books mention ſuch a previous 
$69. 8 Co Step, yet as the Statute does not direct it, nor does any Caſe ſay it is ne. 
Skin: 242 ceſſary, it would be hard to require ſuch a Circuitous Way ot proceed. 
— Ifthe-.. 1a Accordingly the judgment given in the Court of C. B. againſt the 


| Sheritf upon Sheriff was affirm'd. Hill. 13 Geo. 2. B. R. Rous v. Patterſon. 

a Replevin 

| rakes Pledges De Retorn' hahend. and umon a Return awarded, returns, Quod Averia Elongata ſunt 

1 and then a Scire Facias is brought againſt the Pledges, and a Nihil is returned, an Action lies again 
| the Sheriff, or I may have an Action againſt him ih Suo-eſtion of this Matter; Per Babington J:-41 
| H. 6. 16. b. Cited by the Ld. Ch. Juſtice in the Caſe of Rous v. Patterſon. 


> O00 ens 22 i od roo AS. AAS: 


| (I) Mit of Plegiis Acquietandis. Proceedings and 

| | Pleadings. 
| S. P. and if 1. HERE A. was bound in a Deed of Covenants, and in the faid 
the Surety Deed B was likewiſe bound, and it was therein expreſs'd, that h. 


who is bound as bound as 4 Surety for A. And an Action being brought againſt B, 


to pay a cer- , 


ein Sum of it was ſaid by Knivet, Thar the Action ought firft to be brought againft A. 
Money, or the Principal, and for Non-ſufficiency of him againſt the Pledges. Quod Nota. 


do ar 
. . Br. Pledges, pl. 12. cites 19 E. 3. 9. 


&c. be diſtrained by the Sheriff &c. they ſhall have a ſpecial Writ upon the Statute to diſc haree them. And 
it ſcems that this Writ lies where a Man recovers againſt the Sureties in the County, and the Sheriff 
diſtrains them to pay the Debt, where the Principal 1s ſufficient; But it he ſue the Sureties in the Com- 
mon Pleas, where the Principal is ſufficient to pay the Debt &c. now whether the Sureties may vlzad 
that, and aver that the principal Debror is ſufficient to pay it, or whether they ſhall have a Writ to 
the Sheriff not to diſtrain them if the Principal be ſufficient ; Quære of theſe Caſes ? And the Procels 
in the Writ is Summons, Attachment, and Diſtreſs &c. F. N. B. 13-.{(F) 


QMCA______.., r r 


* 
— — 


2 


= 
_ — 


2. Debt upon Plegiis Acquietandis ; the Sheriff return'd the Defendant 
Nil, and the Plaintiff” pray d Capias, and could not hae it becauſe this 
Action is in Nature of a Covenant, and he ſhall recover only Damages. Br. 
1 Pledges, pl. 2. cites 43 E. 3. 1. | 
y 'Y * 4 andB. 3. Plegiis Acquietandis by W. againſt R. becauſe he did not acquit Mm 
1 are bend of 201. againſt F. becauſe R. was indebted to J. in 20 l. and in detault 0! 
1 Fe A Payment R. requeſted W. to be Pledge &c. and becauſe R. did nt pi 
14 diſim for 33 2 5 

1 the Hebe of J. impleaded W. in London for Nonpayment, and W. requeited R. © 
1 z is acquit him, and he would not pay, by which W. at the Suit ot J. and 
ſued, and re- by Arreſt paid the 20 I. and in default of his Non-acquittal, and he olten 
N dne demanded R. to pay him and he would not pay; Tae Defendant i, 
es he does murr'd, becauſe he * did not fbew that he was his Pledge by Writing and 
not. B is the other ſara, that he was in London where 2 Min may be Pledge with 
convicted Mxitiug by Uſaze; and the other reply'd becauſe he had not counted 0! 7 
n_ pays he Uſage, and yet he was compell'd ro anſwer, and yer it was agreed, T's 
Court held, a Man cannot become Pledge in other Place where there is no fach Ulag: 


that the vit without Writing; by which he took Exception, becauſe ir 2 7 
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gate, and that the Detendant did not pay the Money at the Day, b 


all be 
Jan Sc. the Fudges hall give Fudgment according as the very Hl of the 
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eee — 
that R. was indebted to F. by Writing ; & non allocatur, becauſe he has De plegiis 


counted that he had paid tor R. by which as to 10 J. he ſaid, That he had 
wud to F. and had thereof an Acquittance, which he would have delivered to 
1 in Caſe he had demanded it, abſque hoc, that N. paid it in detault of R. 
Priſt &c. and as to the other 10. he ſaid, That R. was never Debtor to F. 
yor did M. ever become Pleage for R. Priſt &c. and the others ccontra. Br. 
Pledges, pl. 3. cites 43 E. 3. II. 


was 39 E. of the Promiſe by Words in City or Borough by Preſcription ; and in this Caſe 


Acquietandi 
lies not in this 
Caſe, nor in 
any Caſe 

With out ex- 
preſs Name of 
Pledge or N- 
de-juſſor in 
Writing, as 
both the Ob- 


ligors are principal ] Yebtors by their Bonds, and not Surety the one for the other; Therefore &. tho” 
ir was found by Verdict Juod Puerens poſuit ſe in Pleg. pro Def. againſt the Dettee, yet he cannot have 


Juagment. D. 570. a. pl. 58. Paſch. 22 Eliz. Anon. 


4. Ld. Coke ſays, ſome have ſaid, that this Writ is“ grounded upon the 
Words in the Statute Mag. Chart. cap. 8. viz. © That the Pledges ſhall 
« have the Debtor's Lands and Rents until they are ſatisfied, unleſs he can 
« acquit himſelf againſt the Pledges ;” And that ſeeing no mention is made 
in that Statute of any Deed, the Pledges ſhall have that Writ wrhout any 
Deed. And it the Pledges have any Deed, Covenant, or other Aſſurance 
tor their Indemnity, then they may tate their Remedy at the Common Law; 
but he ſays, it appears by Glanvil that this was the Common Law; For 
he faith, ſoluto vero eo quod debetur ab ipiisPlegiis, recuperare | recurrere] 
inde poterint ad Principalem Debitorem, 11 Poſtea habuerir unde eis Satis- 
tacere poſſit per Principale Placitum, and ſets down the W rit de Plegiis Ac- 
quietandis. 2 Inſt. 20. 

5. In Plegiis Acquietandis; the Plaintiff counted that he was bound with 
the Defendant and at his Requeſt as his Surety to a Stranger by a Bill ou li- 


which the Obligee ſu'd the Plaintitt in an interior Court, and the Deten- 
dant confeſs d the Action, and Fudgment was given Oed acquietet the 


Plaintiff” againſt the Creditor of the Sum and Damage aſſeſſed Ly the Court. 
D. 257. pl. 12. Mich. 9 Eliz. Cape v. Thornes. 


(K) Pleadings. 


1. NLedges may plead Defeaſance made to their Principal. Br. Pledges, 
pl. 25. cites 3 H. 6. 25. per Cockin. 3 
2. In Caſe againſt an Officer (pro hac Vice) of an inferior Court for re- 


delivery of the Beaſts diſtrained by Virtue of Proceſs out of that Court 
without taking ſufficient Security, and the Defendant not appearing at 
the next Court, it was adjudged, 1. That the Plaintiff having declared 
generally, that the Defendant (in the inferior Court) had not found ſufficient 
Pledges, was good enough, being in the Negative. 

that he hath given to the Officer ( ; 
vt ſewing what his Fees were, is good; tho? otherwilc it is in an Action 
brought tor his Fees. 


2. That letting forth 
the now Detendant) zhe uſual bees, with- 


Lat. 159. Wilde v. Dowſe. 
3. 16 £9 17 Car. 2. cap. 8. S. 1. Enacts, That after a Verdict, Fudg ment 


call not be ſtay d nor reverſed in the King's Courts at Weſtminſter, Conrts 
o Record in the Counties Palatine of Lancaſter, Cheſter, ur Durham, or of 
the great Seffions in any the 12 Shires in Wales for want of Pledges c. 


H. 2. This AGF ſhall not extend to any Appeal of Felony or Murder, nor to 


any Indifment or Preſentment of Felony, Murder, Treaſon or other Matter, 
wr to any Proceſs upon them, nor to any Action upon any Penal Statute, 
ther than concerning Sul/tdies of Tonnage and Poundage. 


+ 4& 5 Anne, cap. 16. F. 1. Enacts, That where Demurrer 


Cause 
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Cauſe and Matter in Law ſhall appear Sc. and no Advantage fall le rag, 1 


of the Default of entring Pledges Cc. unle(s the ſame (ball b ons 
fr Cauſe if Dewar. * /s the ſame ſhall be ſhewn Ipecially ö 


thr more of Pledges in General See Amendment, Error 
and other proper Titles. 7 : Replevin, | 


(A) Policy of Inſurance. 


n. 


A. and B. 1. 43 Elia. Y,"Na&s, That it ſhall be lawful for the Lord Chancelly; 1, | 
were Bail for cap. 12. H. 1, award under the Great Seal one ſtanding Committion, t | 


C. in a Suir ! = . 0 | 
againſt him be renewed yeariy at leaſt, for the Hearing and determining cf Cauſes ariſig, 
in the Admi- aud Policies of Aſſurance enter'd within the Office of Aſſurances in London, | 


ralty which Commiſion ſhall be directed unto the Judge ot the Admiralty, the 
brought by Recorder ot London, 2 Doctors of the Civil Law, 2 Common Lawyers, 


1 to and 8 Diſcreet Merchants, or to any 5 of them; which Commiſioners, ar 


him by J. S. the greater Part of them which ſhall ſit, all have Power to hear, examin 
for Freight, and decree, all ſuch Cauſes concerning Policies of Aſſurance in a * ſum- 


and C. going mary Courſe without Formalities of Proceedings. 
to Barbadoes, 
where he had a Share in a Plantation, and likewiſe a quarter part of the Ship he vas to go in, his Liſe was in- 
ſured by A. and B. his Bail ; A Prohibition was prone to the Court of Policy, tirmifing that they 
roceeded there in the Trial of the Aſſurance of C's Life, which was inſiſted to be triable at Common 
The Roll Ch. J. thought the Aſſurance of a Man's Life not within the Statute, as upon the buying of 
an Office; But where he is going to Sea upon Merchant's Affairs, his Life may be aſſured as well as the 
ſafe Return of the Ship he goes in. But afterwards _ hearing Counſel it was objected, that the 
Party might have Remedy in B R. as well as in the Court of Policy, and therefore B. R. ought to 
be preferred, and the Contract has no relation to Merchandize, and ſo belongs not to that Court. I: 
was replied, That the Words of the Policy ſhewed that the Contract concerned Merchandize ; But 
Roll ſaid, the Words arenot material, for they may be falſe, and the Contract may be for Things 
not touching Merchandize notwithſtanding, and the Intent of the Statute is for Thinys 
Merchantable, and if they appear not ſo a Prohibition ought to be granted, and ſaid they could not a 
void granting a Prohibition. Sty. 166, Mich. 1649. Bendir v. Oyle.—and Ibid. 172, 173. S. C. by Name of 
Denoir v. Oyle. 

Aſſurances may be made on Men's Heads as well as Ships and Goods; As if a Man is going trom the 
Streights, or to any Port in the Mediterranean Sea, and is in Danger of being taken by rhe Moors or 
Turkiſh Pirates, and ſo made a Slave, whereby a Ranſom muſt be paid for his Redemption, 
they may advance a Premium —— upon a Policy of Aſſurance , And if he be taken the Inſurer 
muſt anſwer the Ranſom ſecured, Gen. Treat. of Trade 81. cites Mich. 29 Car. 2. BB. R. | 

*The Plaintiff 's Bill was an Appeal from a Decree of the Court of Policies and Aſſurances in Lon- 
don ; whereby-the Defendant below not appearing upon the firſt Summons, the Bill was ordered to be talen 
Pro Confeſſo againſt him; And for the Plaintiff it was inſiſted, that though by the Statute 43 Elin cap 
12. and the Statute 14 Car. 2. cap. 23. the Gommiſhoners may proceed in a ſummary Courie without 
Formalities of Pleadings, yet it was very extraordinary to rake a Bill pro Confeſſo upon the firſt Sun- 
mons ; and they ought at leaſt to have had the Allegations in the Bill proved before they proceed! 
to make ſuch er; And it was ſaid, though the Courſe in this Court now is {not] to take a Bill Pro 
Confeſſo after the Party has once appeared and ſtands out in Contempt, till the Plaintiff is got to the 
End of the Line, and has run through all the Proceſs of the Court againſt him; yet formerly th! 
Court did not do it even in that Caſe, without pong the Plaintiff to prove the Subſtance of his Bi: 
whereupon the Lord Keeper reverſed the Decree. And though in this Caſe the Apreal was not brow! 
within two Months after the Decree, according to the ſaid Act of 43 Eliz. yet in regard the Dejeraart 
could not make out that the now Plaintiff had been fairly ſummoned, the Lord Keeper admitted the Ap- 
peal; and thereupon the Parties agreed to try the Matter in an Action on the Caſe, the Plaintitt by 
Order being not to inſiſt upon the Statute of Limitations. Vern. 223, 224. Hill. 1683. in Canc de 
James Johnſon v. Deſmineere. 

Prohibition ; The Defendants had ſubſcribed a Policy of Inſurance to the Plaintiff, and a Loß hap: 
pening, the Defendants were ſued at Law, and Declaration delivered, thereupon the Defendants a- 
mon the Plaintiff before the Commiſſioners for ere fa Policies, the ſame being made in the Vf 
pretending that the ſaid Policy was had and procured by Fraud, and endeavoured to have the Policy da. 
vered up by Order of the Commiſſioners there according to 43 Eliz. cap. 12. & 14 Car. 2. Cap. 275 K 
19 Car. 2. cap... . Shower moved for a Prohibition on a Suggeſtion of this Matter, for theſe Re 
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viz. That they have no Juriſdiction in this Caſe ; That Fraud and no Intereſt annuls the Policy at Comm 
That it is good Evidence upon the General Iſſue; That we had wot per on the Policy here, 
and ſoa F Furiſdiftivn was attached; That this Method would deprive us of our Evidence at Law, 
viz. the Written Policy ; That this would erect another Court of Equity in Conſequence to controul 
Suits at Law; Beſides, that they had no Authority in this Matter by the Acts of Parliament; That 
that ſummary Method therein preſcribed without Trial by Jury vas never intended further than the Re- 
lief of the Inſured againſt the Inſurers, and being ſuch a Law, was not to be extended further than the 
Words ; That the Miſchief recited <vas Trouble for the Inſured to ſue every ſeveral Inſurer diſtinctly ; 

That though thePwurview be general, viz. to hear and determine Cauſes ariſing upon Policies of Inſurance 
t ſeveral other Clauſes ſbew the Intent; as that upon Appeals the Party grieved ſhall firlt ſatisfy the 
rec, or at leaſt depoſit the Monies decrecd in the Commiſſioners Hands, which plainly means Je A 
ſurers to be Appellants, and upon Suit ſo brought before them by the Aſſurers upon Appeal the Chan- 
cellor is to award double Coſts; That any other Conſtruction would make a claſhing of ſuriſdictions; 
And we had a Rule for a Prohition Unleſs Cauſe, and to ſtay in the mean time, but they never moved 
it again, and ſo 1 r w4 was quit of them there. Show. 396. Paſch. 4 W. & M. Delbie v. Proud- 
foot & al. T - pl. 3 


S. 2. It ſhall be lawful for the Commiſſioners as well to warn the Parties 
as to examine upon Oath any Witneſs, and to commit any Perſon that ſhall 
contemn their Decrees ; and they ſhall once every Week at leaſt fit upon the Hxe- 
cution of the Commiſſion in the Office of Aſſurances or ſome other Place ; and 
no fer. by this At# may claim any Fee. 

H. 3. Any Perſon griev'd by Sentence 4 the Commiſſioners, may within 2 
Months of the Decree made exhibit his Bill in Chancery for the re-examina- 
tion of ſuch Decree, ſo as every Complainant, before he exhibit ſuch Bill, do 
eit her execute the Sentence, or lay down in Depoſito with the Commiſſioners ſuch 
Money as he ſhall be awarded to pay; and the Ld. Chancellor in every ſuch 
Suit brought by ſuch Aſſurers, and decreed againſt the Aſſurers ſhall award 
double Cots. 

F. 4. No Commiſſioner ſhall intermeddle in the Execution of ſuch Commiſ- 


fron in any Cauſe where himſelf ſhall be a Party; nor any Commtoner (other 


than the Fudge of the Admiralty, and the Recorder of London) ſhall proceed 
in the Execution of any ſuch Commiſion, before he have taken his Oath before 
the Ld. Mayor and Court of Aldermen, to proceed uprightly and indifferently 
between Party and Party. 

2. If the Court of Policy have Juriſdiction of the Principal Matter, 
they have alſo Juriſdiction of all Matters incident thereunto, and they 
may try them according to the Courſe of their Law, ſo that it be not contrary 
to the Common Law. Per Roll. Ch. J. Sty. 418. Trin. 1654. Oyles v. 
Marſhall, 

3. An Action on the Caſe was brought for a Thins pending in the Court 
of Policy of Aſſurance ; the Suit there was diſmiſs'd. The Queſtion was, 
it the Volts might have Action at Common Law for the fame Thing 
which he had d tor in that Court. But the whole Court held, That 
the Action lies. For this Court being erected by the Statute, has, like o- 
ther Courts of Equity, Juriſdliction in Perſonam only and not in Rem; For 
it is a certain Rule that a Decree in a Court of Equity ſhall not be a Bar 
in an Action brought at Common Law; and adjudged that the Plaintiff 
may have his Action at Common Law. 2 Sid. 121. Mich. 1658. B. R. 
Came v. Moye. | 

4. 13 & 14 Car. 2. 23. F. 2. The Commiſſioners for determining Canſes upon 
licies of Inſurance entred within the Office of Aſſurance of London, or three of 
them whereof a Doctor of the Civil, a Barreſter of Law of 5 Years ſtanding 
to be one, may proceed as 5 might have done; and in Caſe of wilful Delay of 
Wirnefles upon the firſt Summons and tender of Charges, and of Parties upon 
the ſecond Summons, may puniſh the Offenders by Impriſonment or Cofts. Every 
ſuch Commiſſioners may proceed, having taken an Oath before theLord Mayor of 
London to proceed uprig htly. 

F. 3. Commiſſions ſhall Iſſue out of the Admiralty returnable before the ſ.114 
Commiſoners to examine Witneſſes beyond Sea or in any remote Parts of the 
King's Dominions ; the Commiſſioners or three of them may paſs Sentence and 
Execution againſt the Body and Goods and againſt the Executors &c. of the 
Party evicted, and aſſeſs Cots of Suit. 5 

19 


” <= 4 yy 


bn — I Ice 
m_—_—_ — 


— — — 
3 3 
* «„ * — — 
1 „ * * - 
— 4 — 
5 Err 
—— . — — 
PI i % + — 
1 bo N — oo 


— 
L — — 
* 2 PM 


* — TT — 
— — _ — 


* 


— > 
LS 
1 
© — — — 


— 


a ' _— - 
— 2 — — 


I — é— — 


1 
— — — 


—_— 


„ Ao 
b 


a+ + XS 
SS 8 


b 


— 


— 


— = 


* 
A —_ * — 1 
2 
* 
* * 


404 "IG Policy of Infuranc. © 


H. 4. Any one Commillioner may adminifter an Oath ts a Witneſ, A 


| Ottce 
being given to the adverſe Party, and ſet up in the Office, that ſuch Win, 

| Wine 
may be croſs examined. 


S. 5. The Commiſſioners ſhall not proceed againſt Body and Goods for the 
ame Debt. 


Lex Merc. 5* It theſe Words (uſt or not 75 ) are inſerted in the Aſſurance in ſuch 
86, 87. 5. C. Caſe, tho! it happens that at the Time the Subſcription 1s made the Ship is 
caſt away, yet the Inſurers muſt anſwer: But if the Pariy who cauſcd 
the Inſurance to be made actually ſaw the Ship wreck d, or had b ertain Ji. 
telligence of it, ſuch Subſcription will not be obligatory, tor the ſame ſhall 


be accounted a mere Fraud. Gen. Treat. of Trade 70. cites Mich, 26 Car. 
2. Stockden's Caſe. 
A Veſſel be- 


. 6. o likewiſe if the aſſur'd, having a rotten Veſſel, ſhall inſure upon the 
115 . ſame more than ſhe 1s worth, and atterwards g/ve Order that 
ome 


oing out of 
Voyage la- the Port the Ship ſhould be ſunk or wreck'd, this will be 1 
den, the lent and nor oblige the Inſurers to anſwer. Gen. Treat. ot Trade. yo, "I, 


Owners and Cites Mich. 26 Car. 2. Stockden's Caſe. 

Maſter agreed . 

together to ſell the Freighters Goods privately, and then to go ſome ſmall Diſtance out to Sea, and 
there io ſink the Ship, and pretend ſhe ſtruck and founder'd by Extremity of Weather; This being 
ſo contrived, the Owners make a Policy of Inſurance on the Veſſel ; the Goods were afterwards ſole 
and the Maſter with his own Hands made a fiele in the Bottom of the Ship with an Iron Crow, and 
conveyed himſelf and Mariners aſhore, the Ship being in a —_ Condition ; the Maſter hereapon 
ſent Advice of the Loſs to the Owners, who boldly demanded the Money inſured, and brought an 
Action for the ſame ; but before this Cauſe came to Trial, the Merchant that freighted the Veſſel 
commenced his Action of Troyer for the Goods againſt the Owners, and therein the Fraud was detected, 
and Judgment given for the Plaintiff the Merchant; Alſo with this Intimation, that if the Owners 
proceeded in their Action on the Inſurance, they muſt expect that their Practice and Fraud would to- 
tally poiſon it; ſo they went no farther. Gen. Treat. of Trade 71, 72. cites Hill. 32 Car. 2. B. R. 


7. Upon Evidence in an Action upon a Charter-party, the Caſe was, 
that F. S. for him, and ſuch who (hould have Goods upon ſuch Ship; and 4 
B. brought an Action upon this Charter- party, and made Averment he had 
Goods upon the Ship and held good; bur per Holt Ch. J. if the Goods 
were attured as the Goods of an Hamburg her who was an All 


8 and the 
ij Goods were the Goods of a Frenchman who was an Enemy; this is a Fraud 
0 and the Aſſurance is not good. Skin. 327. Mich. 4W. & M. B. R. Anon, 
5 Alſo another $. At Guildhall in an Action upon the Caſe upon a Policy, the which 
f N warranted that the Ship ſhall have four Paſſes, viz. a Paſs from the King 
b % which Of England, from the King of France, from the King of Poland, and 
. was, that the States of Holland; and the Goods were to be the Goods of ſuch a 

0 the Paſſes Poliſh Subject on Board the Ship, vocat. The City of Warſaw ; an Action 
N *. for 1% upon this Policy being brought, it appeared upon the Evidence, that the 
+ 3 4% Paſſes bore Date in April or May, and that the Ship to which they applied 

the Subjeds theſe Paſſes then was re 


gnant. & vocat. by another Name; and that the 
of the King of was not named The City of Warſaw before the Auguſt following ; and there- 
2 we tore theſe were not good and etfectual Paſſes tor this Ship according to 
0 Fert. the Guarranty of the Policy, the which intended Good Paſſes, and not 
only to them; i 3 7 

But the Eluſory vain Paſſes; and they being a Fraud upon the Subſiribers, the 
Goods on Policy ſhall not bind them. Skin. 404. Mich. 5 W. & M. B. R. Anon. 


board were 


not of the Subjects of Poland, but of Holland, and therefore not within the Intent of the Policy. Skin. 
404, 405. Anon. It was alſo inſiſted, that the Policy being for Gceds of ſuch a ene without Ac- 
count, way ought to prove that they had any Goods on Board, or had ſhip»ed any Goods by Order of a 


third Perſon, though, being without Account, they need not prove the Particulars, and that ſo was the 
Practice, which was not contradicted; per Holt Ch. J. Skin. 405. Anon. 


9. 4 Geo. 1, cap. 12. S. 3. If any Owner of, or Captain, Maſter, Mi- 
riner, or other Officer belonging to any Ship, ſhall wiltully caſt away, burn, or 
otherwiſe deftroy the Ship, or direct or procure the ſame to be done, to the Pre- 
judice of any Perſons that ſhall under-write any Policy of Inſurance thereon, 
or of any Merchants that fhall load Goods thereon, he ſhall ſuffer death. 

10. Inſurance was againſt the Perils of the Sea, Winds, Pirates and 
Barratry of the Mafter. It was tound by Verdict, that the Ship was /f 
per Fraudem & Negligentiam Magiſtri. The Court held, That every Neg- 
lect of the Maſter is not within this Policy; and if he run away wich 
the Ship or imbezzle the Goods, the Merchant may have an Act ion 4 
ga nſt him, but yet he may provide againſt it in another Manner, - 

y 


oe 


- - - af + ; os 
* oy - —— = * 2 — Th _ — = - = — _ — 
he — — — 
. W444 % . 
. * » 4 — 0 = * 
. ⁵—— C S ͤ ² ˙à——ĩ 


— > — — — —— —— - = * 9 4 * ww 4 © 
fl ww 


Policy of Inſurance. 495 


——— c 


— ———— —ä 6—— 2 wt 


-- 


By iofuring his Ship and Goods to fecure himſelf againtt ſuch A&s af 


= Barratry : tor it is reaſonable that Merchants who venture a large Share 
4 of their Stocks thould ſecure themſelves in what Manner they think pro- 

| r againſt the Barratry of the Maſter and all other Frauds ; and this 
be l mult be intended a Fraud in the Matter, and not a bare Neglect, fo that 


this Breach is well aſſign'd, it being a general Rule that it may be atlign'd 
in as general Words as the Covenant is; and if it had been aſligned Per 
Baracterium Magiſtri it had been good, but it is not neceſſary to allign it 
in the very Words of the Covenant, tor it is ſufficient if it is aligned in 
the Senſe; and they all agreed, that Fraud is Barratry tho' Negligence 
might not; ſo the Judgment was affirm'd. 8 Mod. 231. Paſch. 10 Geo, 
Knight v. Cambridge. 

11. 11 Geo. 1. cap. 29. S. 5. If any Owner of, or Captain, Maſter, O. 
ficer or Mariner belonging to any Ship, ſhall wilſully caſt away, burn or de- 
troy the Ship, or direct or procure the ſame to be done, with Intent to preju- 
dice any Perſon that ſhall have underwritten any Policy of Inſarance thereon, 
or any Merchant ſhall load Goods therein, or any Owner of ſuch Ship ; the 
Perſoas offending being thereof convicted ſhall be adjudged kelons, and ſuffer 
without Benefit of Clergy. 

H. 6, If any of the ſaid Offences ſhall be committed within the Body of 
any County, the ſame ſhall be enquired determined and adjudged as Felonies 
done within any County are to le; and if any of the ſaid Offences ſhall be 
committed upon the High Seas, the ſame ſhall be tried and adjudged as by 28 
H.8. cap. 15. 

12. The Defendant had ent Money on a Bottom-Rhea Bond, but had no Note, that 
Intereſt in the Ship or Cargo. The Money lent was 3ool. and he infured Jy" Caſe 
450 I. on the Ship; the Plaintiff's Bf was to have the Policy delivered up, raden in the 
by Reaſon the Defendant was not concerned in Point of Intereſt as to the Ship Pyiicy, that 
r Cargo. The Court took it that the Law is ſettled, that if a Mun # was w in- 
has no Intereſt, and inſures, the Inſurance is void, althorgh it be expre's'd _ _— on 
in the Policy Intereſted or not intereſted; and the Reaſon the Law goes up- Note att, 
on, is that theſe Inſurances are made for the Incouragement ot Trade, that in this 
and not that Perſons unconcerned in Trade, nor intereſted in the Ship Cafe the 4 
|hould profit by it; and where one would have Benefit of the luſitrauce, he muſt 3 5 4 
renounce ail Intersft in the Ship. And the Reaſon why the Law allows that % Harte, 
a Man having ſome Intereſt in the Ship or Cargo may inſure more, or five Rhea Bond, 
Time as much, is that a Merchent cannor tell how much or how little #1d was loſt 
his Factor may have in Readineſs to lade on board his Ship. And it was er 
ſid, that the uſual Intereſt allow'd on Bottom-Rhea was 3 1. per Cent. d imthe 
per Menſem, and you may inſure at 6 or ) per Cent. for the Voyage: So Policy; So if 
it this Practice might be allowed a Man might be ſure to gain 30 J. or Inſurance be 
more per Cent. Per Cur. Decree the Policy ot Inſurance to be delivered | pam he own 
up to be cancelled. 2 Vern. 269, 270. Trin. 1692, Goddart v. Garret. be intitſed 


tothe Money 
on the Bond, and alſo on the Policy. 2 Vern. 2-0. Goddart v. Garrett. Detendant lent the Plaintiff 
2501 on a Bottomry Bond, and afterwards irſured en the ſame Ship; but the Inſurance was larger as to the 
[ Hake, there be ing Liberty to go to other Ports and Places, than cubat were contained in the Condition 
0 the Pettcemry Berd ; The Ship being loſt, the Defendant recovered the Money on the Policy of Inſu- 
ance, and alſo put the Bottomry Bond in Suit; The Ship, though loſt, had deviated from the Voyage 
mentioned in the Bond, in going to Virgin Gardo to buy Salt. The Plaintiff brought his 1, pretend- 
ug the Defendant ought not to have a dcuble Satisfattion to recover both on the [.ſurarce, and alſo on the 
bord, he having inſured only in reſpect of the Money he had lent on Bottomry, and had no otherIntereſt 
11 the Ship or Cargo, and therefore the Plaintiff ould haze had the Penefit of the Inſurance, payino the 
Pramium; Sed non allocatur; Thie Defendant having paid the Premium, was intitled to the Benefit of 
the Policy, and run the Riſque, whether the Ship was loſt or not; and the Inſurers might as well pre- 
tend to have Aid of the Bottomry Bond, and to diſcount the Money recovered thereon, as the Plain- 
" to have the Money recovered on the Policy to caſe the Bottomry Bond. 2 Vern. 717. Mich. 1716. 


n v. Vanhatton. 


13. A. inſured a Ship in which he had no Intereſt but with the Words 


5 and Intereſt or no Intereit]. The Ship was taken by the Enemy, and in their 

as lf Lion for nine Days, but before it was carried infra Pra ſidia it was re- 
Neg- "ken by an Engliſh Man of War. The Queſtion was, whether this was 
wich 5L ſuch 
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ſuch a Taking as to enable the Plaintiff to recover the Sum infured > The 
Caſe was argued by Civilians on both Sides. And the Court ſeem d 1, 
be of Opinion for the Detendant ; "They thought the finding by the Ver. 
diet that the Plaintiff had no Intereſt in the Ship would make no Pitter. 
ence. 1ſt, Becauſe they never would be more tavourable to an Inſuler 
Non bora Fide or W agerer than to one that inſur'd Bona Fide. 2d Be. 
cauſe ro make a different Interpretation of this Deed trom What is. Com. 
monly put upon Policies of Infurance would be to run Counter to the 
Deligns of the Parties who have made uſe ot the fame Words that are us 
in ſuch Policies; nay who have expreisly provided tor this very Cafe by 
thoſe Words ( _ or no Intereſt) which ſigniſy nothing ar all, unleis 
the ſame Loſs intitles to a Recovery where the Inſurer has no Interes 
and where he has. And they held it to be very plain, that the Property 
was not altered by the taking. It was directed to be argued rhe next Lem 
by Common Lawyers. 10 Mod. 417. Hill. 10 Ann. B. R. Aſſievedo v 
Cambridge. 
Aſſurance 14. The General and ordinary Policy of Aſſurance, containing ll 44. 
made fer Pi- yentures, ſheweth that the Aſſurer is to bear the Ad venture of ZH 144 
rates is to be Rol bers, and it it were otherwiſe in particular, it mult be declared \1,1 
under ſt ood alſo Lex. M 3 
ex. Merc. 117. 


101, 102. 


15. By the Policy of Aſſurance, the Aſſuror is to anſwer for all Dams. 
ges, Detriment or Hurt which ſhall happen to the Goods after his under- 
writing, be it by Mice, Rats, Moths, er other Vermin. But if he can 

rove the Damage was before done in the Ware-houſe, or other Place, ke 

is not bound to anſwer the ſame. Mal. Lex. Merc. 117. 

Sty. 132. 16. Covenant on a Charter-party, the Detendant in Conſideration of a 
Mich. 24 Sum agreed on tor Freight, ſhould make ſuch a Voyage, and bear all U 
2 wa and Damage which ſhould befal the Ship er her Lading, except only Perils 
con I. ob. the Sea. Detendant pleads, that in making that Voyage, the Ship 25 
ted, that taken by a Man of War unknown, whereby he was hindered in making 
the Defen- his Voyage. Demurrer to it; the Quære was, if the Capture by un- 
_ known Men of War, was a Peril ot the Sea, or nor, according to the 
and his Ship 8 of Merchants? And argued ſtrongly that it was not. Bu: 
was carried upon a Certificate ot Merchants read in Court, that it was ſo eſteenicd, 
per Locos the Court inclined thereto: Yer the Court detired Crawley the Matter ot 
1 N the Trinity Houſe, and other ſufficient Merchants to be brought into 
have hewn : Court to ſatisfy them Viva Voce, and it was ſo done accordingly, and 


But Roll Ch. Judgment pro Def. Show. 322. Mich. 3 W. & M. in Caſe of Jett: 


J 8 v. Legendra, —cires Sty. 132. Pickering v. Berkley. 
that it might 
be the Ship was yet kept upon the Sea.———S. C cited 4 Mod. 60. 


17. If Goods be lawfully inſured, and afterwards the Veſſe! is d, , 
by Reaſon of which, with the Conſent of the Merchant, they are pi # 
to another Ship, which atter Arrival, proves an Enemy's Ship, and by ter 
ſou thereof is ſubject to ſeiſure; in this Caſe the Inturers jhall anſwer, 4 
that is ſuch an Accident as is within the Intention of the Policy ot las 
rance, where the Policy mentions againſt Dangers ot the Sea, Enemic, 
&c. as Policies generally do. Gen. Treat. of Trade. 76. | 

18. In an extraordinary Caſe, where Salt was laden on Shipboars g 
ſeveral Perſons without any Diſtiudt ion, not putting it in Sacks &c. U 
Ship arriving ſate, the Maſter delivered to the Parties concerned accord! 
to their Bills of Lading, as they came one by one; bur it fell out that 4 
7 the Salt was waſh'd or loſt, by Reaſon of the Dampneſs ot the >"! 


o that the two laſ Men could wot receive their Proportion. Here the 2 


4 WE 
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ter is not bound to deliver the exact Quantity, nor is obliged to re-deli- 
o 


yer the very ſpecifical Salt; bur it there was a Fault in not pumping, or 
not keeping dry the Deck ot the Ship, it might alter the Cale, tho' there 

this] 16 4 Peril of the Sea, which the Matter could not prevent, and of 
Perelkrey he mult deliver to one before the other. It is no Queſtion, bur 
that the Aſſurers ſhall anſwer in this Caſe; bur it has been doubted, he- 
ther they can bring in the firſt Men for Contribution; for by ſome it is 
conceived that they ought not to contribute, but others held that the reſt 
muſt of Neceſſity be contributary to ſuch a Loſs, ſo as to make no Diſ- 
tinction in the unlading, any more than in the Lading ot the Goods. 
Gen. Treat. of Com. 80. cites Moll. 245. 

19. If by occaſion of Lightning, the Goods which are put into the Boat 
or Lighter periſh, the Ship and remaining Goods in the Ship ſhall anſwer 
tor the lame. But on the contrary, if the Ship and remaining Goods periſſ 
after the Boat or Lighter is once ſafe, no Contribution 1hall be on the Goods 
in the Lighter; for the Law is, that the Goods ſhall only be liable to Contri— 
butions when Ship and Goods are ſafely arrived at their iutended Port of di, 
charge. According to this Rule is the Aſſuror to anſwer tor Contribu- 
tion pro rata of the Sum by him aſſured. Mal. Lex. Merc. 117. 

20. As to an Aſſuror's being liable to the Adventure of Goods ſhipped 
from one Ship into a another; Sometimes in Policies ot Aſſurances it hap- 
pens, that upon ſome eſpecial Conſideration this Clauſe forbidding the 
transferring of Goods is inſerted; becauſe in Time of Hoſtility or Wars 
between Princes, it might tall out to be unladen in ſuch Ships of thoſe 
contending Princes, whereby the Adventure would be tar greater. But 
according to the uſual Aſſurances, which are made generally without any 
Exception, the Aſſuror is liable thereunto; For it is underitood that the 
Maſter of a Ship without ſome good and accidental Cauſe would not put 
the Goods from one Ship into another, but would deliver them (accord- 
ing to the Charter- party) at the appointed Place; which is the Cauſe 
that when Aflurance is made upon ſome particular Goods laden in ſuch a 
Ship, under ſuch a Mark, the Policy maketh mention ot the Goods laden 
to be tranſported and delivered to ſuch a Place by rhe Ship, or by any other 
Ship or 22 until they be ſafely landed. So that in all theſe aud the 
like, the Condition makes the Law. Mal. Lex. Merc. 118. 


ſame was in the Ship whereby the ſaid Merchandize was tranſported from the Port of L 
Treat of Trade 7 5. 


Where any 
Merchant 
inſures Mer- 
Chandize 
from London 
to St. Lucar, 
wiitil it be laid 
on Shore at 
Seri; this 
Adventure is 
as well in the 
ſmall Ships, 
Liobters, or 
Boats, in 
which it is 
carried un 
to the Cir 
of Sevil ill 
the unla- 
dung thereof 
there, as the 
ondon to St. 


Lucar; and any Damage, either totally or in part, is to be anſwered by the Aſſurers accordingly. Gen. 


It Goods are inſured in a certain Ship bound to ary foreign Parts, and in the Voyage it happens ſhe 
becomes leaky, or receives other Damage, and the Super-Cargo on Board ard Maſter agree to freioht an- 
other Veſſel for the ſafe Delivery of the Goods; and then after her relading, the ſecend Veel miſcarries, the 
Aſſurers are diſcharged, without a ſpecial Clauſe to make them liable; But if there be theſe Words, 
The Goods laden to be tranſported and delivered at ſuch a Place by the ſaid Ship, or by ony otl er Ship or 
Veſſel wntil they be ſafely landed. then the Inſurers muſt anſwer the Misfortune hap; ening. Gen. Treat, 
of Trade 75, 76. cites Leg. Rhod. Moll. 242. 


21. It a Ship be inſured from the Port of London to any Place Abroad, 
and before rhe Ship breaks Ground, ſhe happens to take Fire, and zs burnt, 
the Aſſurors in ſuch Caſe are not obliged to anſwer ; tor the Adventure 
did not begin till the Veſſel was gone from the firſt Port. It in the Po- 
licy of * e the Words (at and frem the Port of London) had been 
inſerted, there the Inſurers would have been anſwerable tor ſuch a Mistor- 
tune; And if on ſuch an Inſurance, the Ship had broke Ground, and after- 
vards had been driven by Storm back to the Port of London, and there had 
ok Fire, the Inſurers muſt have anſwered ; becauſe the very breaking of 
Ground was a Commencement of the V oyage ; and the Port of London 
extends from the North Foreland in the Iſle of Thaner ro London- 

ridge. Gen. Treat of Com. 74, 75. cites Rot. Scacc. 15 Car. 2. 

22. Action on a Policy of Inſurance ; the Detendant pleaded Non A 


ſ- Show. 325 
umplit, and the Jury tound the Policy, by which the Inſurers underrook ＋ 


h 3 W. 


| | ] | EE "2+ TY Or 
Lainſt Peri's of Sea, Pirates, Enemies &c. from Lendon to Venice warrant- Cut 


c 


h 216, 


an—_—_ 
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217, Hill 3 ed to depart with Convoy. Er per Cur. The Words, warranted ty gepart 
W & NI. S. %% Convoy, mean only, That he will leave the Port, and fail with the 


51.8 or Convoy, without any wilful Default in the Matter ; therefore, it by Le. 


there 60. fault ot the Maſter, the Ship is ſeparated and taken, the Infurers ate not 
per Cur, the liable; but if there be no Default, the Matter having done all that could 
Word go be done, and the Ship is ſeparated and taken by the Enemies, the Iuſu— 
en only rers are liable; ſo it the Ship be loſt by Srre/s of Weather, tor they inture 


erminus a l ; . k* : 
quo; If the againſt theſe by their own Agreement. 2 Salk. 443. Hill. 2 W. & XI. P. 
Ship had d- R. Jetteries v. Legendra. 
parted from : Ga 
Linden, and came back again by Fraud, this had been no Departure within the Intention of this Agree 
ment. z Lev, 320. S. C. And it was admitted and agreed, that oy the Cuitum of Merchants thoſe 
Words ( warranted to depart with Convoy) are the Fords of the Aſſured, and 1.0 of the Aſſuror, and that 
the Aſſured is to find the Convoy. And it was held by Holt Ch. J. and the greater Part of the Court 
that tho' the Words are only (to depart with Convoy) yet they extend to fail with Contoy all the / age. 
But the Separation being by Tempeſi at firſt, and the Convoy and Ship rever meeting afterwards, and 
he Aſine his Endeavour to meet with the Convoy, and to go with it the veſt of the Voyagte, and (eint again oi. 
ven back by Tempeſt, and taken by Pirates, tho' the Convoy remain'd all this T ime at Torbay, this hall 
not be ſuch Neglect in the Convoy as ſhall diſcharge the Inſurer, who might have ſtay'd at Foy (where 
he was driven) till the Convoy came to him, and therefore gave Judgment tor the PlainuR. 


S. P obiter 23. Action on a Policy of Inſurance by the Deſendant at London, in- 


RE” ſuring a Ship trom thence to the Eaſt-Indies, warranted to depart with 


Convoy ; and thev/s, that the Ship went from Londen to the Downs, and from 
thence with Convoy, and was 40%. After a irivolous Plea and Demurrer, the 
Caſe ſtood upon the Declaration, to which it was objected, "Thar here 
was a Departure without Convoy. Er per Cur. The Clauſe warranted ty 
depart with Convoy, muſt be conſtrued according to the Uſage among Her- 
chants, i. e. trom ſuch Place where Convoys are to be had, as the Downs 
&c. Holt Ch. J. contra. We take Notice ot the Laws of Merchants thut 
are General, not ot thoſe that are particular Uſzz2es. It is no Part ot the 
Law of Merchants to take Convoy in the Downs. 2 Salk. 443. Mich. 4 
W. & M. B. R. Lethulier's Caſe. 

24. Caſe upon a Policy, which was to inſure the William-Galley in 
a Voyage from Bremen to the Port of London, warranted to depart with Convoy : 
The Caſe was, the Galley ſet ſall from Bremen under Convoy of a Dutch. 
Man of War to the Elb, where they were joined with two other Dutch Hen 
of War, and ſeveral Dutch and Engliih Merchant Ships, whence they fail'd 
to the Taxel, where they found a Squadron of Engliſh Men of War, and aa 
Admiral. Altera Stay ot nine Weeks, they ſet out from the Texel, and the 
Galley was ſeparated in a Storm, and taken by a French Privateer, aud ten 
again by a Dutch Privateer, and paid 80 l. Salvage. And it was ruled per 
Holt Ch.] That the Voyage ought to be according to the Uſage, and 
that their going to the Elb, tho' in Fact out of the Way, was no Devia- 
tion; For till after the Year 1703. there was no Convoy tor Ships directly 
trom Bremen to London. And the Plaintiff had a Verdict. 2 Salk. 

5. 2 14, 1704. Coram Holt Ch. J. At Niſi Prius, Bond v. 

zonfales. 

25. If an Inſurance be made on a Ship generally, aud the Name © t”: 
Ship ts expreſſed according to the ſaid Policy of Atfurance made upon che 
very Keel of the Ship. of ſuch a Burthen, this Aſſurance does not extend 
to the Goods laden in the ſame, when the Ship is only named, and ng 
Goods at all. Mal. Lex. Merc. 116. 

26. An Aſſurance made upon 1000 Hides laden in ſuch a Ship, from fuct 
a Place to ſuch a Place, is good, without naming the ſeveral Sorts 0 
Hides laden therein; For, in all Policies of Aſſurances the Words r 
generally upon the principal Wares, and all other Commodities or G laden 
or to be laden by ſuch a Man, for the Account of him or any ot her; and 0 
this (General) includes all particular Things, which when Aſſurance 1 
made upon them are named and ſpecified. Mal. Lex. Merc. 116. 


— — _— # 1 -_ 
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27. When Affurances are made upon Goods laden or to be laden, tho? 
it be uncertain what Things may be laden; the fame Afſurance muſt needs 
be of Validity; For the Words Goods and Merchandiſes, comprehend 
all uncertain Things vendible. And it it were ſome particular Thing, it 
is always expreſſed. Mal. Lex. Merc. 116. 

28. An Aflurance made upon any particular Goods muſt be declared by & when 
the particular Mark of the Goods belonging to ſuch an Owner, or any pry pence ls 
other; and if there be more of the ſaid Mark, the Number thereof is 8 
added: And if the Number were a-like, the Weight may diſtinguiſh the or Goods 
ſame; whereby the one Sack being thrown over- board for the Sate-guard <vit/ort 
of the Ship and Goods, may be caſt into a Contribution; or being taken N, e 


5 not naming 
by Pyrates, the Aſſurers are to pay for it. Mal. Lex. Merc. 116. oh Nader. 


eight or 
Meaſure, but expreſſing the Mark of all Goods laden, or to be laden, as aforeſaid. Mal. Lex Merc. 
116, 


— 


29. If one aſſures Goods but no Goods are laden, it ſeems the Aſſuror b 
ſuch Aſſurance is not liable ro bear the Adventure. See Mal. Lex. 5... of 
Merc. 118. Trade 73. 


30. But if Part of the Goods were laden, then the Aſſurors are liable for cites Molloy 
ſo much as that Part of the Goods did coſt or amount unto : Albeit that 245 


in this, Cuſtom is to be preferred above Law; For the Civil Law (if there oF 208 


be many Aſſurors in a Ship upon the Goods laden therein) maketh all the held a rea- 
Aſſurors liable pro rata, as they have aſſured according to the ſaid Part of ſonable Cuſ- 
Goods laden, if a Loſs do happen; or (if there be Cauſe) to reſtore the tom, #5 * 
Premium, or Salary of Aſſurance in Part. But the Cuſtom of Aſſurances ten 
deth impoſe the Loſs upon thoſe Aſſurors which did firſt underwrite, and the Aſſurer and 
later Underwriters of the Aſſurors do not bear any Part of the Loſs, but Aſſured ; for 
muſt make Reſtitution of the Premium, and reſerve only one halt upon che laſt re. 


| X 0 " . © A r | 
the 1001. or 108. for their underwriting in the Policy of Aſſurance, as Prev 
is obſerved. The Civilians therefore have noted, that i Aſſurances the (except 101, 


Cuftoms of the Sea-Laws, and uſe amongſt Merchants is chiefly to be regarded lis] tor 
and obſerved. Mal. Lex. Merc. 118. 1 
e be 
no Loſs, when the Value of the Goods amount not to reach them; nor in ſuch Caſe are the 
firſt Subſcribers at any Diſadvantage ; for they keep their Premium if the Goods come home ſafe when 
the Afrer-ſubſcribers return theirs; and in Truth thoſe to whom the Value will not reach, are never 
obliged. An tho* ſome may prove inſolvent, yet in Aſſurances each engages only for his own Sum, 
and to make good the Loſs of Goods ſo far as the Sum he ſubſcribed amounts to, but mot to make god the 
Inſolvency of others; and there never was a Cuſtom better prov'd; for if to ſubſcribe 1001. each, and the 
Goods are $50 J. the laſt ſtands at half Loft. And the whole Court held the Cuſtom reaſonable ; and 
92 for the Defendant. Show. 132. Mich. 1 W. & M. The African Company v. Bull. 

If no Goeds ceme home, the Inſurer has all his Premium return'd; and fo it is for his Advantage to have 
this Cuſtom preſerved. And theſe Kind of Inſurances are made upon Accornts, when a Merchant does not 
know whether his Factor will ſend home any Goods, or how much. Arg. ſays this was prov'd. Show. 
134. Mich. 1 W. & M. in the Caſe of the African Company v. Bull. 


Y S. P. Gen, 


31. In like Manner, if a Ship bound for a certain Port, being at Sea, be 
driven back to the ſame from whence it departed, aud by "Tempeſt be caft away, 
the Aſſurors are to anſwer the Damage of the Goods laden therein, tor 
lo much as they did aſſure, as they do in other Caſualties, | Lex 

erc. 118, 

32. A Ship is inſured for more than ſhe is worth, the Money may be re- 
covered on any Loſs happeriing, where the Policy of Aſſurance is well 
made, and it is declared therein that the Owner did value his Ship in ſuch 
aSum: And where a Merchant valued one Barrel of Saffroz at 1000 l. 
having rivately put ſo much in Gold in the ſame, the Gold was taken, bur 
the Safifon was delivered; here the Aſſurers were obliged to pay tor the 
Cold. The like is to be done for Pearls, or other Things ſo valued. 

Gen, Treat. of 'Trade 74. 

33. A Policy of Aſſurance was drawn frem Arch-angel to Leg hirn, and S.C. cited 
Aſſumpſit being brought upon ir, the Detendanr ſaid, that the Agreement 4 _ * 
Fefore the Sul cription was, that the Adventure ſhould begin but from the |. * 

5 M Downs ; 
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was held 
that the Pa- 
rol Agree— 
mert ſhould 
avoid the 
Writing 
[which is 
not agrec- 
able to the 
Caſe in Skin. 


54 &c } 


B. having 
the Com- 
mand of a 
Merchant 
Ship, and 
likewiſe a 


Share in her Merchants. It was inſiſted that the Action oughr to have been in A's 


as being an 
Owner, in 


1730 deſired 


A. by Let- 
ter to get 
200 |. in- 
ſured on 


her. An In- ſome Ceſty que Truft had Goods on Board; | But] if the Ship arrives, tht" 
ſurance was the Nominal Truſtee ſhall bring an Indebitatus Aſſunipfit for the Preminm, d. 


made in the 
Name of 4. 
(the Agent) 
by B Di- 
rection, 7 
Inſurers (J. 
S. and T. S) 


Downs ; but this agreement was ut put into Writing, This being bur 2 
mere Parol Agreement, may be altered or diſcharged by Agreement by Pa. 
rol ; but without it be put in Writing, it ſhall be taken that the Policy ſpeaks 
the Minds of the Parties; For Policies are Things well known, and 20 ag 
tar as Trade goes; and to ſuiter them to be deteared by Agreements not 
appearing, is to leflen their Credit, and to make them of no Value 
which yet are countenanced by two ſeveral Acts ot Parliament. Thar 
the Party may as well ſay, he is to have ten Guineas Premium, tho' the 
Policy lays bur three, as to ſay he intur'd but from ſuch a Place, viz, 
the Downs, when the Policy fays it was from Archangel. Pemberton 
{aid, that Policies were ſacred Things, and that a Merchant ſhould no 
more be allowed to go from what he had ſubſcribed in them, than he that 
ſubſcribes a Bill of Exchange payable at ſuch a Day, hall be allowed to 
go trom it, and ſay it was agreed to be upon a Condition &c. when it 
may be that the Bill had been negotiated ; For though neither of them 
are, Specialties, yet they are ot great Credit, and very much fur the 
We Conveniency, and Advantage of Trade. Skin. 54, 55. Trin. 
34 Car. 2. B. R. Kaines v. Sir Robert Knightly. 

34. A. being at the Weſt-Indies, ſent a Letter to B. to inſure Goods on 
the Mary-Calley of St Chriſtopher's, Captain A. Hill, Commander, at 
London. B. carried the Letters to Stubbs who writ Policies, and he, by 
Miſtake, made the Aſſurance on the Mary, Captain Haſſewood Commander 
Sc. This Policy thus made, was ſubſcribed by the Detendant, The 
Mary-Galley was loſt, and then Stubbs applied ro the In/zrers to conſen; 
to alter the Policy, to which they agreed, and the Miſtake was mended. 
It was > at the Trial, that the Mary was a ſtouter Ship than the 
Mary-Galley, and that the Inſurers ought to have an Increaſe of Pre- 
mium tor the Alreration ; but it was held by Holt Ch. J. That the Action 
well lay, and that the Miſtake might be fer right, and that Stubbs was a 
good Witneſs. 2 Salk. 444, 445. December 3, 1703. Coram Holt. 
Ch. J. At niſi prius. Bates v. Grabham, &c al. 

35. It a Ship was laden at Aleppo and comes to Maſſina, that fhe may le 
inſured, the Adventure is to begin from Meſſina ; but then it mult be ſo ex- 
preſted, nay it need not be expreſſed that the was laden at Aleppo, (though 
the Opinion of ſome Merchants was ſo) as Pemberton Ch. J. faid ; but 
it the Inſurance was of Goods laden at Aleppo, and they were indeed laden at 
Meſſina, it might make a Ditterence. Skin, 54. Trin. 34 Car. 2. In 
Cate of Kanes v. Sir Robert Knightly, ſays this was allowed. 

36. It the Policy of Affurance run until the Ship ſhall have ended and be 
diſcharged of her Voyage. Arrival at the Port to which the is bound 1s nor 
a Diſcharge until the is unladed ; per ror. Cur, upon a Demurrer. Skin. 243. Af 
Mich. 1 Jac. 2. B. R. Anon, 4 Sink 

37. In Indebitatus Aſump/it by B. for 51. received to the Plaintiff”s Us, 
and Non Aſſumpfit pleaded, the Caſe was, that A. took a Policy ot In- 
ſurance upon Account for 51. Premium in the Name of B. and A. paid the 
ſaid Premium to F. S. and A. had no Goods then on Board, and ſo the Po- 
licy was void, and ſo the Money to be returned by the Cuſtom of 


Name ; For the Money was his, and it the Policy had been good, ic would 
have been to his Advantage, and it could no ways be ſaid to be ge- 
ceived to B's Uſe, ir never being his Money. Beſides here may be 4 
great Fraud. upon all Inſurers in this, that an Inſurance may be mide 1 
another's Name, and if a Loſs happen, then the Inſurer ſhall pay, for tha 


having no Goods cn Poard. To all which Holt Ch. J anſivered, That the 
Policy being in B's Name, the Premium was paid in his Name and # 
his Money, and he mult bring the Action upon a Loſs, and ſo upon A- 
voidance ot the Policy to recover back the 3 and as to the 1: 


conveniencies, it would be the ſame, whoſoever was to bring the Action, 
TH 
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* 
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and therefore the Inſurers ought with Caution to hook to that beforehand. Ain . 

Show. 156. Paſch. 2 W. & M. Martin v. Sit well. thine of B. 
In thc Voy- 


the Ship vas hft, and B. the Captain caſt away, M. the Adminiftrarit of B. gate J . nd 3 0 
Notice of the Leſs and the Truſt, land required Payment to hey only, But A. 7 — 9 * K. be 4 
gedted to him, procured the Inſurers to give him Credit for the Sum in an Account which they after= 
wards made up with him, and then the Balance of rhat Account was carried into a new Account, and 
this ſecond Account was afterwards ſettled between them. Upon a Bill by M. to be relieved, it was 
decreed that the Inſurers pay her the Money, and A. to pay the Coſts of Suit, deductin thereout the 
Charges he had been at in obtaining the Policy. Barn. Chan. Rep. 319 Mich. 1740. Fell v Lut y idge 


38. Where a Policy of Inſurance is againſt Reftraint of Princes, thut 
tends not where the Inſured ſhall navigate againſt the Laws of Countries, 
;r where there ſhall be a Sejſure for not paying of Cuſtom, or the like. Per 
Hutchins Com. 2 Vern. 176. pl. 158. Mich. 1690. Anon. 

29. If a Ship be inſured under Captain J. S. the Parr-owners may 
change the Captain without Notice to Inſurers. Quære tamen; For it might 
de the Confidence and Knowledge of the Captain might be an Encou rage- 
ment to the Inſurers. Per Holt. 12 Mod. 325. Anon. 

40. It after a Policy of Inſurance a Damage happens, and afterwards, 
in the ſame Voyage a Deviation, yer the Aſſured thall recover tor what 
happened before the Deviation; For the Policy is diſcharged from the Time 
o the Deviation only. 2 Salk. 444. Hill. 1 Ann. B. R. Green v. Young, 

41. A Ship inſured was in her Voyage ſeized by the Government, and 
turned into a Fire- ſbip; the Queſtion was, Whether the Inſurers were 
liable. Holt Ch. J. thought it was within the Word Detention, but the 
Cauſe was referred. 2 Salk. 444. Hill. 1 Ann. B. R. Anon. 

On a Policy of Inſurance o Goods by Agreement valued at 600 J. 
end the Inſured not to be obliged to prove any Intere/fF, Ld. Chancellor or- 
dered the Defendant ro diſcover what Goods he pur on Board ; For al- 
though the Defendant offered to renounce all Intereſi to the Inſurers ; yer re- 
fered it to a Maſter to examine the Value of the Goods faved, and to de- 
duct it out of the Value or Sum of 60 l. at which the Goods were 
valued by the Agreement. 2 Vern. 716. Mich. 1716. in Canc. Le 
Pypre v. Farr. | 

43. In the Caſe of an Inſurance, /e/f or not loft, in the Year 1583, there was 
a rich Ship, called The Sr. Peter, comng from rhe Eaſt-Indies tor Lisbon, 
ming a long Time, and Inſurance was made upon her at Antwerp and 
other Places, at 30 per Cent. Within zhree Years after there arrived at 
Lisbon a ſmaller Ship, very richly laden, which was made cut of the other 
Ship that was caft on Shore in a certain Ifland abroad; and thereupon 
divers Controverſies did ariſe between the Owners of the Goods and rhe 
Affurers, as alſo the Maſter and Mariners. Ar laft it was adjudged by 
the Sea Laws, thar the Maſter and Mariners ſhould have one chird Parr, 
and the Aſſurers ſhould come in for ſo much Pro Rara as they had aflured, 
il Charges deducted, and the Ship ro be the Owners of the former Ship 
with the like Conſiderations as aforeſaid. Cen. Treat. of Trade y2. cites 
Lex Merc. 106, 108, Moll. 241. 

44+ A London Merchant cauſed a Ship at Calais ro be freighred for 
Lixbon, and to return back again to Calais or London; and the Ship go- 
ing to Lisbon was there laden with Sugar, Pepper, and other Commocdli— 
ties, to come for London; whereupon the Merchant cauſed 6000 French 
Crowns to be inſured on her at Roan ; and it happened that the Ship was 
alt away upon the Coaſt of France in coming homewards, and all rhe 

s were loſt ; and Intimation ot this was made to the Aflurers, and all 

e Proof concerning the Lading of the ſaid Ship was ſent to the Coin- 
miſſioners of Aſſurances at Roan : Bur upon examining the Bills of Lad- 
ng, which declared truly the Quality and Quantity ot the Goods, rhe 

erchant's Factor at Lisbon (conſidering it was a dangerous Time of 

Var, and the Merchant living in London) left the Place of the Ship's Diſ- 
charge in Blank, and by Letters over Land gave him Notice of it, which 
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ſaid Loſs, declaring the Manner and Place, the Cauſe, with a/l C. _ 


was made apparent; here after the Examination ot the Sea-Lays ,,7 
Cuſtoms, and conſulting experienced Merchants, it was ſentenced that ph. 
Inſurers ſhould be cleared, and make only a Reffitution of the Money v. 
cerved by them for their Premium, out ot which they abated 10 8. for ever, 
100 J. for their ſubſcribing to the Policy of Infurance. Gen. Treat. of 
Trade 72. 13. cites Lex Mercat. 112. The Caſe of Gerard Malynes 
Merchant. | 

45. The Aſſuror is to have his Premium or Salary vpon a Conditional 
Aſſurance; for there is no Conditional Aſſurance made, but vi Hxceptin 
of ſome Adventures not to be born by the Alſuror, which are not co.nprijeg 
in the Policy of Aſſurance. Mal. 1 Merc. 116. 117. 

46. An Aſſurance made 1s to be under/tood always of the firſt Voyage, un- 
leſs there were a Declaration of a ſecond Voyage in the Policy ot Ajjurance 
And therefore Aſſurors ought to be careful how they cauſe other Men to 
aſſure tor them in remote Places, not to make them liable to two Voyaoe; 
for one Aſſurance, nor to be ſubject to a ſecond Voyage when the firit i; 
performed. Mal. Lex Merc. 117. 

47. If a Merchant freights a Ship with Wool &c. which occaſions 1 
e of Ship and Lading, being contrary to Law; or it he lades Con. 
traband Goods knowingly, and atterwards inſures the fame, if they ar: 
ſeiſed by the King's Officers, the Inſurers are not compellable to hear the 
Loſs ; Tho' where any Goods inſured are not Contraband at the Time at 
Lading and Inſurance, but become ſuch by ſome Poſterior Act or Decli- 
ration, if they are then ſeiſed, the Inſurers are anſwerable. Gen. Treat. 
of Com. 76. | 

48. A Merchant inſured his Goods to a Port abroad, and there to he 
landed; the Factor after Arrival of the Ship, ſells the Cargo aboard with. 
out ever unlading the Ship; and the Buyer ot the Goods contracts for the 
Freight ot them for ſome other Port, but before the Ship breaks Ground, ſb: 
is by ſome Accident deſtroyed; in this Caſe the Aſſured and Buyer are let 
without Remedy; for the Property of rhe Merchandize being changed, 
and Freight contracted de novo, the ſame doth amount to as much as it the 
Goods had been landed. By the Laws of Antwerp, the Adventure is to be 
born by the Inſurers 15 Days after the Ship's Arrival in Port. Gen. Tren 
of Trade 16. 17. cites Molloy 243. 

49. It a Man in a foreign 4 inſures a Ship from any Place there t. 
London, and the Ship is loſt, the Aſſurer, if he comes into England, fhall 
anſwer by our Law here; for the Promiſe is tranſitory, and not fixed to 
the Place where made: And fo it was reſolved, where a Perſon abroad, 
in Conſideration of 10 I. had inſured, that if the Engliſh Merchant's Ship 
did not come ſafe to London, he would pay 100 I. After wards the Ship 
was robbed on the Sea; and in an Action brought for the 100 1. the Mer- 
chant had Judgment, tho' the Subſcription was out of the Realm. Gen. 
Treat. of Trade 18. cites 37 H. 8. Mich. 31 Eliz. 

5o. Where Goods are redeemed from a Pirate, all the Inſurers mnft pa; 
Contribution, becauſe the Redemption is made tor the Safety of all; /o 1! 
is where Goods are wet, or receive Damage by any other Accident And by 
the Marine Laws, if it be abſolutely neceſſary to lighten a Ship tor het 
eaſy Entrance into Harbour, or a Channel, two Parts of the Loſs (hall 
fall upon the Goods, and the third Part upon the Ship, except the S119 18 
of greater Value than the Lading, and the Charge | or Burden | ot cd 
Goods be not the Cauſe of her Inability to enter, but ſome bad Qualiry. 

roceeding from the 1 itſelf; or it is otherwiſe provided, that the 
ods ſhall be fully delivered at the Port appointed for them. Gen 
Treat. of Trade 80. 81. cites Lex Mercat. 109. 

51. In Order to the receiving and recovering of Money inſured, upon 
Policies of Inſurance ; when the Perſons inſured have received Advice 0! 
the Loſs of the Ship or Goods, they are to make Application to the [n- 
ſurers, and produce their Vouchers, Witneſſes, or Evidences, concerning i 
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ſtances thereof, and all ſuch Proot as by Letters and other Means, they 
can attain unto ; with which, if the Inſurers are fatisfed, they will pay 
che Money without any Scruple, deducting the Premium ; nor can they 
make any Objection to it, unleſs they have ſome reaſonable Ground to 
found it upon, as contrary Intelligence &c. In which Caſe the Parties, who 
have inſured the Sums, muſt wait a convenient Time, according to the 
Diſtance of the Place where the Ship is aſſirmed to be loſt, *rill more cer- 
tain Advice can be obtained by the Inſurers about it; or it zothins can be 
heard of the Ship in any reaſonable Time, then the Inſurers are obliged 
ſorthwith to pay the Money. But if after that, it ſhould happen that the 
Ship ſhould arrive ſafe, the Inſurers in ſuch Cafe ſhall have the Money re- 
turned them. Gen. Treat. of Trade 78, 79. 

52. And when it happens that ſome Part only of the Goods are loft, as 
in the Caſe of Ejections in a Storm, or other ſuch Accidents ; then the In- 
ſurers make an Average of it, and each Man pay ſo much per Cent. in 
Proportion to the Sum for which he ſubſcribed. Gen. Treat. of 
Trade 18, 79. 

53. If "one Merchant hath inſured the greateſt Part of the Adventure 
of a Ship, and Advice is received of a Loſs, but with Hope of Recovery of 
any Part thereof, whereby he would have the Aſſiſtance of the Inſurers, 
he has a Privilege of making a Renunciation of the Lading to the Aſſurers, 
and to come in himſelf in the Nature of an Inſurer for ſo much as thall ap- 
pear he hath born the Adventure of beyond his Part of the Value iu 
And if the Merchant do not renounce, yet there is a Power given in the 
policy of Inſurance, for him to travel and endeavour a Recovery of the 
Adventure, after a Misfortune hath happened, to which the Aſſurers are 
to contribute, the ſame being a Trouble for the Eaſe of them; and the 
may appoint their Servants or other Perſons to join therein. Gen. Treat 
of Trade 19, 80. cites Lex Mercat. 115. 

54. A General Indebitatus Aſſumpfit will lie by an Inſurer of a Ship 
for the Premium tor which he inſured, tho' the Conſideration of ſuch In- 
ſurance (viz. the Hazard of Los) is but a Contingency. Per Cur. Carth. 

338 in Caſe of Jackſon v. Colegrave. 

55. In Action upon the Caſe upon a Policy of Aſſurance Plaintiff de- 2 Keb. 439. 
dared upon a Writing, but did not ſay in Curia Prolat. It was urg'd tor 4 C and 
the Defendant, that as his Caſe is he cannot plead Non-aſſümpſit, but a £9. 
ſpecial Plea grounded on the ſame Writing, of which he had no Coun- Twiſden J. 
terpart, nor is it entered in the Office of Atlurance, and ſince the Plaintiff Thar it is 
declared upon ir, he moved this in Order to get a View of it. All the 2 to 
Court agreed, that if Plaintiff would ftrike out of his Declaration the 1 perl 8 
Words (per Scriptum) the perpetual Imparlance, (which had been granted) %% bring an 
ſhould be diſcharged. And at length the Plaintiff agreed to give Oyer. Ain on the 
Sid. 386. Mich. 20 Car. 2. B. R. Suiſter v. Coel. Caſe, but on- 


ly when they 
ſue before the Commiſſioners, which is the more dilatory. 


geh 

1 56. 11 Geo. 1. 2 30. F. 43. Enacts that On all Actions of Debt 
d by againſt either of the Corporations called the Royal-Exchange Aſſurance, and 
_ the London Aſſurance upon any Policies under the common Seal for the Aſ- 


Juring of any Ship or Merchandizes at Sea, or going to Sea, it ſhall be law- 
ſul for the ſaid Corporations to plead generally, that they owe nothing to the 
Plaintiff”; and in all Actions of Covenant againſt either of the ſaid Corpcra- 
ons upon any Policy under the Common Seal for aſſuring any Ship or Mer- 


, chandizes at Sea, or going to Sea, it ſpall be lawful for each of the Corporations 
Gen 0 plead 3 hat Fg have fo broke the Covenant 2 ſuch Policy con- 

laned ; and if thereupon iſſue be joined, it ſhall be lawful for the D477 to 
upon. gude ſuch Part only of the Sum demanded, if it be an Action of Delt, or 
ce ol ſo much in Damage, if it be an Attion of Covenant, cs it all appear upon 


the Evidence that the Plaintiff ought in Fuſtice to have. 
N 


5 S. 44. 
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F. 44. When any Veſſel or Merchandizes ſhall be inſured, a Policy duly amp F 
ſhall be 1ſſned or made out within three Days at fartheſt ; and the Inſurer ,, 
gletting do make out ſuch Policy ſhall forfelt 1001. to be recovered and divide 
as other Penalties may be by the Laws relating to the Stamp Duties; ayg a0 
promi ſſory Notes for Aſſurances of Ships or Merchandizes at Sea, or going t 
Sea, are declared to be void. 5 


For more of Policy of Aſſurance in general, fee lea and Demurter 
(S) pl. 7. and other proper Titles. 


Poor. 


(A) Satntes. 


* The ſuſ- 1, 43 Elia cap. 2. E it enatted by the Authority of this greſent Pr. 
2 a . liament, That the Churchwardens of * Fi Parif 
| the 4 and Þ four, three, or two t ſubſtantial || Houſhclders there, as ſhall be thow tt 
| Words of meet, having Reſpect to the Proportion and Greatneſs of the ſame Pariſh and 
this Statute, Pariſhes, to be nominated Nearly in Kafter Week, or within one Mut 
; 22 after Eaſter, under the Hand and Seal of two or more Juſtices of the Pence n 
; Overſeers in Te ſame County, whereof one to be of the Quorum, dwelling in or near th: 
all Pariſhes ; /ame Pariſh or Divijion where the ſame Pariſh doth lie, ſpall be called Ox 
and the ſcers of the Poor of the ſame Pariſh And they, or the greater Part of the 
Court was of Hall take Order from Time to Time, by and with the Conſent of two or — 
Opinion : : a N 25 , ; | | 
thut ir maſt Tue Juſtices of Peace, as is afore aid, for ſetting to work the Chill iren i 
extend as all ſuch whoſe Parents ſhall not by the ſaid Churchwardens and Overſeers, « 
well to Ex- the greater Part of them, be thought able to keep and maintain their Children i 


tra-parochial and alſo for ſctting to work all ſuch Perſons, marricd or unmarried, havin 


P 2 . ee . 


— 2 


— — 
— — — 
— 


E ot ee AS ar com mo —— — 


> bet no Means to maintain them, and uſe no ordinary and daily Trade of Liſct ö 
in general, get their Living by And alſo to raiſe weekly, or otherwiſe, ( by Taxation « j 
| and that no every Inhabitant, Parſon, Vicar, and other, and of every Occupier of Lanis 4 
1 CR Houſes, Tithes Impropriate, Propriations of Tithes, Coal- Mines or ſalcaii 
4 control the Laderwoods in the ſaid Pariſh, in ſuch competent Sum and Sums of Money a th 
| eneral they ſhall think fit ) a convenient Stock of Flax, Hemp, Wool, Thread, Ius y 
| Words in and other Ware and Stuff to ſet the Poor on Work - And alſo competent Sun of 


| 

| 
[| — be Mone y for and towards the neceſſary Relief of the Lame, Impctent, Old, Blind 
[| mints all 4nd ſuch other among them, being poor, and not able to work, and alſo fir th 
[| the Poor- Putting out of ſuch Children to be Apprentices, to be gathered out of the Al 
1 Acts ſhall Pariſh, according to the Ability of the ſame Pariſh ; and to do and executed 

be conſtrued her Things, as well for the diſpoſing of the ſaid Stock, as otherwiſe ur 


| 6 _ cerning the Premiſſes, as to them ſhall ſeem convenient. 
as well as | 
to other Pariſhes, when, they are within the ſame Miſchief, and ſhall be ſubject to the Controul ct“ 
2 of Peace. Moſt of the Foreſts in England are Extraparochial, and fo is Chriſt. Church in 0 
ord, but they ought to maintain their own Poor; therefore a peremptory Mandamus was grant! 
the Juſtices of Peace to chooſe Overſeers in the Town of Rufford, being an Extra-parochtal Place 
Mod. 39. Paſch. 7 Geo. The King v. The Inhabitants of Rutford. t 
+ Upon a Motion to quaſh an Indictment againſt B for that he, with four others, being appot! 
Overſeers of the Poor of ſuch a Pariſh, refuſed to take upon him that Office & it was objected that! 
Statute dire&ts the Nomination but of four, three or two with the Churchwardens. And per Pas 
Ch. J. That is very odd, [true] tho' in many Places more are appointed than four; for the Act fas 
three or two ſhall be nominated of the Inhabitants, at the Diſcretion of the ſuſtices (ſcil.) they 17 
minate four, three or two; it is not a Limitation of the Juſtices Power, but it is in the very a” 
tive Part thereof, I lere more than four are ad ied, they are not puniſhable by the Act, and thr) 


Poor. 415 


„ 
— 


—— — 
a 


only added as Aſſiſtants. Per Powell, The Queſtion will be whether the Words of the Act will be any 
more than directory, or a Limitation of their Authority. In molt of the Pariſhes about London there 
are more than four, wherefore he ſaid we need not determine this Point ; but the Indictment was 
quaſh'd for another Fault MS. Caſes. Trin 11 Ann. B. R. Anon. 

+ Jt was moved for a Mandamus to J. H. and J. T. Juſtices of Peace in the County of Norſet &c. 
to nominate two ſubſtantial Houſholders to be Overſeers of the Poor of the Pariſh of Chard{tock in the 
County of Dorſet upon this Statute ; and there was an Athdavit, that at a Meeting of the Pariſh after 
Eater laſt, 1 B. and Mary F. were elected Overſeers, and ata Meeting of the Juſtices they ap- 

roved of Mr. B, and refuſed the Woman, as being an unfit Perſon to ſerve as Overſeer ; and the old 
Orerſeers refuſing to nominate any other, the Juthces approved the ſaid B. only. Per Powel, 4 I4+- 
man is not to be an Overſeer of the Poor; and there can be no Cuſtom in a Pariſh to put her in, becauſe 
of her being a Houſekeeper; becauſe this is an Officer created by Act of Parliament. Per Parker Ch. 

The Nomination is to be by the Juſtices, and it ſeems the Overſeers are to contiuue but one Year 
The Pariſh here was obſtinate in not having another inſtead of the Woman, and the Juſtices ſhould 
have nominated one of the old ones, ſince they were ſo ſtiff; but (becauſe the Juſtices had done well in 
refuſing the Woman) he directed that they ſhould apply to the Juſtices to have another nominatcd : 
and if they refuſed, then to apply to the Court for a Mandamus the next Term. MS. Cafes. Paſch. 15 
Ann. AX. Anon. 

A Citizen of London that lived in the Country in ile dummer, was choſe Overſeer of the Poor of the Pariſh : 
the Court ſeem'd to diſcountenance ſuch Choice of one that was reſident there only for ſome Part of the 
Summer, and was actually an Inhabitant of another Pariſh in London. Carth, 161, Mich. 2 W. &. 
M. B. R. The King v. Moor. 


S. 2. Which ſaid Churchwardens and Overſeers ſo to be nominated, or ſuch 
of them as ſhall not be let by Sickneſs, or other juſt Excuſe to be allowed by two 
ſuch Fuſtices of Peace, or more, as is aforeſaid, ſhall meet together at the 
laſt once every Mouth, ia the Church of the ſaid Pariſh, upon the Sunday in 
the Afternoon, aſter divine Service, there to conſider of ſome god Courſe to be 
taken, and of ſome meet Order to be jet doc in the Premiſſes, (2) and ſhall 
within Jour Days after the End of their Tear, and after other Overſters no— 
minated, as aforeſaid, make and yield up to ſuch two * Fuſtices of Peace as * The Ju. 
is aforeſaid, a true and perfect Account of all Sums of Money by them receiv'd, tices's Autho- 
or rated and aſſeſſed, and not received, and alſo of ſuch Stock as fall be in 1 n 
their Hands, or in the Hands of any of the Poor to work, and of all ot her ae N 
Things concerning their ſaid Office, (3) and ſuch Sum or Sums of Money as legated to 
fall be in their Hands, and ſball pay and deliver over to the ſaid Church any other. 
wardens and Overſeers newly nominated and appointed, as aforeſaid, (4) upon 2 8 Caſes. 
Pain that every one of them abſenting theinſelves without lawful Cauſe, as rang 5 N. 
aforeſaid, from ſuch monthly Meeting for the Purpoſe aforeſaid, or being + ne- in Caſe of 
gligent in their Office, or in the Execution of the Orders aforeſaid, being made The Queen 
by and with the Aſſent of the ſaid Fuſtces of Peace, or any two of them 8 V 
before mentioned, to forfeit for every ſuch Default of Abſence or Nezli- 4 5 wil ", FRAY 
gence F 208. ſeer does not 


rovide for 
the Poor, he is indictable; and if he relieves the Poor when there is no Neceſſity, it is a Nene 
MS. Caſes. en Ann. B. R. Tawney's Caſe. 

+ This Penalty for not 2 in the Church ſhall never be inflifted on the Overſeers of the Poor 
of Extra-parochial Places, becauſe they have no Church to meet in. Per Cur. 8 Mod. 40. Paſch. ) Geo. 
in Caſe of The King v. the Inhabitants of Rufford. 

If any of theſe Officers be convicted of any of the Penalties in this Act, the other muſt levy it. MS. 
Caſes. Trin. 11 Anne B. R. Anon. 


$.3. And be it alſo enacted, That if the ſaid Fuſtices of Peace do per- See (T.) 
cerve, that the Inhabitants of any Pariſh are not able to levy among themſelves Ave 
ſufficient Sums of Money for the Purpoſes aforeſaid, then the ſaid two Frſlices of 1 2 ay 
foall and may tax, rate and aſſeſs, as aforeſaid, any other of other Pariſhes, Lands a 


of it : Fe : ; : 

in 0-88 © out of any Pariſh within the Hundred where the ſaid Pariſh is, to pay Tenements 
ned! ſuch Sum and Sums of Money to the Churchwwardens and Overſeers of the i the Pariſh 
lace 


; : : . Wes = of B. and 
ſaid Poor Pariſh for the ſaid Purpoſes, as the ſaid Fuſtices ſhall think fit, , Sana, 
according to the Intent of this Law. (2) Aud if the ſaid Hundred fall not are ſo N, 
be thought to the ſaid fuftice able and fit to relieve the ſaid ſeveral Parifhes that they are 
ant able to provide for themſelves, as aforeſaid ; then the fuſtices of Peace not dA 
at their general .Ouarter Se/Jions, or the greater Number of them, fpall rate NH, 

| S | 7 ; | „Relief of the 
and aſſeſs, as aforeſaid, any ether of other Pariſpes, or out of any Pariſh poor of B 
within the Lund- 

lord's inha- 
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Doug WON within the ſaid County for the Purpoſes aforeſaid, as in their Diſcretion fhaj 
ariin ot A. 7 

Mall be no ſeem ſit. 

Diſcharge to them, but they ſhall pay for their Lands and Tenements which they have in the Pariſh of 
B. 2 Bulſt. 352. 29 July 8 Oy Pariſhioners of St. Peter v. Pariſhioners of St. Helens. 

Sir James 3 Attorney General moved to quaſh an Order of tuo Juſtices of the Peace for the 
County of the City of Norwich made upon this Statute; his Exception was, that it does not appcar that 
the Pariſhes taxed are within the Hundred; For it is only ſaid that they are within the Comnzy of the 
City of Norwich ; and two Juſtices by the Act, have not Power to tax the County, but only the 
Hundred, or the Pariſhes within the Hundred. To which it was anſwered, That if two fſuſtice, 
cannot relieve in this Caſe, there can be no Relief given; For it is well known there are no Hungres, 
within Cities, and the City and the County of the City are the ſame, and the Power given to the ſuſ. 
tices muſt ariſe upon a Defect in the Hundred, and where there is no Hundred there can be no ſuch De. 
fect, and the Seſhons could have made no Order in this Caſe. But, per Powel, this is not Caſus omiſſa, 
out of the Statute ; and tho* the two Juſtices have no Power, here being no Hundred, yet the Sefton; 
have a Juriſdiction, and may tax the County of the City in Part or at large, to which the reſt agreed 
and (Holt abſente) quaſhed the Order, being made by two Juftices only. 11 Mod. 269. Trin. 8. Ann, 
B. R. Pariſh of St. Benedict v Pariſh of St. Peter's in Norwich. 

There ar: two Ways by this Statute to make one Pariſh contributory to the Poor of another Pariſh 
viz. either the Juſtices may tax Particular Perſons in aid to that Pariſh which cannot relieve it's own 
Poor; or they may aſſeſs the whole Pariſh in a certain Sum, and leave it to the Churchwardens and Over. 
ſeers to levy the ſame on particular Perſons. Per Holt. 2 Salk. 481. Hill. 9 W. z. B. R. Dimchurch 
v. Eaſtchurch. Shaw's Pariſh Law 219 cites S. C. 

Mandamus to the Juſtices to make a Rate for the Support of the Poor of the Pariſh of St. Mary's &c. 
which was oppoſed, becauſe the Pariſh-ofhcers ought to make the Rate, and the Juſtices are only to 
ſign it; to which it was anſwered, that this Motion was grounded on this Clauſe of the Statute, and there. 
upon a Mandamus was granted, directed to the Juſtices ; and as this is a Matter of Right, they ought to 
make a Return. 2 Shaw's Pract. Juſt. 47. cites Hill. 11 Geo. 1. The King v. The Officers of St. 
Mary's in Marlborough ——Shaw's Pariſh Law 219. cites S. C. 


Vide(H)j— S. 4. And that it ſhall be Jawful, as well for the preſent as ſubſequen 


_ 5 J * Churchwardens and Overſeers, or any of them, by Warrant from any ſuch 


Man could 70 Fuftices of the Peace, as is aforeſaid, to levy as well the ſaid Sums g 
not be di- Money, and all Arrearages, of every one that ſhall refuſe to contribute accord- 
ſtrained by ig as they ſpall be aſſeſſed, by Diſtreſs and Sale of the Offender's Goods, 1s 
Virtue of a he Sums of Money or Stock which ſhall be behind upon = Account to be 


G l : ; ; 
Warrant made, as aforeſaid, rendring to the Parties the Overplus : (2) And in De 


made before fet# of ſuch Diſtreſs, it ſhall be lawful for any two Fuſtices of the Peace ti 
the Rate, commit him or them to the common Gaol of the County, there to remain with 


but there eg : / | 
nk. Bail or Mainprize, until Payment of the ſaid Sum, Arrearages and 


Stecial I# ay. Stock. (3) And the ſaid Fuſtices of Peace, or any one of them, to ſend to th: 
Ko — Houſe of Correction, or common Gaol, ſuch as ſhall not imply themſelves ts 
le; and he work, being appointed thereunto as aforeſaid. (4) And alſo any ſucy tai 


3 * Fuſtices of Peace to * commit to the ſaid Priſon every one of the ſaid Church- 
could not Wardens and Overſeers which ſhall refuſe to account, there to remain without 


be taken Bail or Mainprize, until he have made a true Accompt, and ſatisfied and 
— 2 paid ſo much, as upon the ſaid Accompt ſball be remaining in his Hands. 
ers e 
before the Quarter was ended; but the Jury ſaid the Cuſtom was otherwiſe. 2 Salk. 532. Trin. 3 Am. 
racy v. Talbot ——6 Mod. 214. S. C. And ſays that Holt Ch. J. ſeemed not ſatisfied that they might 
diſtrain for a Quarter's Rate before the End of the Quarter; but the Jury ſaid the Cuſtom and U'gc 
was to do it, and that to avoid the Miſchief that would enſue, if the Party ſhould remove out of the 
Pariſh before the Quarter. To which Holt Ch. J. anſwered, If he remove into another Pariſh in the ſan 
County, they might diſtrain by Warrant from the Juſtices as well as in the fame Parith ; but if here. 
. out of the County, he agreed the Remedy failed. So he gave Way to the Uſage in tha 
oint. 

* If Accounts be adjuſted, and the Overſeers refuſe to pay the Balance, they cannot be committed in. 
mediately, but a Warrant muſt iſſue to diſtrain them, and upon a Return thereof there may be 2 C. 
ment. MS. Caſes. Paſch. 9 Ann. B. R The Queen v. Turner & al. 

The Juſtices cannot commit an Overſeer of the Poor for bringing in an Account to which they object, bir 
they ought to hear it, and to ſtrike out what is amiſs in it, and alance the Account. MS. Caſes, At D:- 
von Aſſiſes, Lent 1719. Coram King Ch. J. Walrond's Caſe. 

The Defendant being an Overſeer, was committed by two logos of Peace by a Warrant, which te. 
cired, That he had appeared before them, and being demanded to give a juſt and true ccount of ail 4 
Montes as he had received and paid, he had only produced an Account in greſs of his Receipts and Pay ments 
and refuſed to give a particular Account, or produce his Books &c. And they believing this to be *. 
Account according to this Statute, and the Defendant refuſing to give any other Account, therefor 


they commit him to be derained until he ſhall make a true Account. And upon a Haveas Corpus he 
* 
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was here diſcharg d. Per tot. Cur. Becauſe the Juſtices had no Authority to commit in this Manner 
by this Statute, . that an Account was confeſs d to have been rendered &c. Show. 395. Paſch. 4 W. 
8 M. B. R. The King v. Carrock. 


§. 5. Enacts that Churchwardens and Overſeers may bind poor Children Ap- Sec Ap- 
prent1Ces, and that they may by Leave of the Lord of the Manor build Houſes Prentice. 


: | —An Ord 

un the Waſt for the Poor to inhabit, but not to be afterwards uſed for the Ha- t Juſtices 8 

bitation of any other on the Pains contained in the 31 Eli. of Peace, 
willing 


Churchwardens to £45 a Scrivener 51. due to him for drawino of Indentures for ſetting out poor Children te 
Trades was quaſhed, as being a Thing out of their Power ; but the Way had been to order a Pariſh - 
Rate for levying ſo much a Week till a convenient Sum were raiſed , and in that Caſe as ſoon as M oney Was 
raiſed, an Action would lie for the Scrivener againſt the Church-wardens. 12 Mod. 417. Mich. 12 
W. 3. B. R. Anon. 


S. 6. Provided always, That if any Perſon or Perſons ſhall find themſelves Vide (G)— 
griev d with any Seſs or Tax, or other Ati done by the ſaid Churchwardens 3 
or other Perſons, or by the ſaid Juſtices of Heace; that then it jhall be law- þ, 


; oor Rate 
ful for the Fuſtices of Peace, at their general Quarter Seſfions, or the greater the Juſtices 
Number of them, to take ſuch Order therein, as to them ſhall be thought con- refuſed to 
ventent ; and the ſame to conclude and bind all the the jaid Parties. — OR 
| cauſe it was not made at the next Quarter-Sefſions. But per Cur. The Party grieved may appe.r! at any 
| Seſſions. The Juſtices may not have Power to alter the Kate at their Niſcretion, but they ought not 

to refuſe to hear the Appeal. MS. Caſes. Mich, 8 Ann. B R. The Queen v. The Inhabitants of St. 

Giles. 

T. P. and S. being Overſeers of the Poor, got their Account allowed b err Ju tices, The Pariſh 

appealed againſt it, and the Seſſions ſer aſide this Account, and then directed a Re examination of the 
Matter to the ſame two Juſtices, this Order being removed. It was objected that here was a Matter 
þ delegated by the Court, who. were finally to determine the Matter in Queſtion. Per Parker Ch. J. 
f The Overſeers have four Days Time to paſs their Accounts, and they may go before any two Juſlt.-cs 
. for the doivg it. Till the Time is paſt there is no Compulſion uſed, but if this Time is ſli;r, the Pa- 
rih may go before any two Juſtices, and when theſe have entered upon the Examination, ne other 
2 are afterwards to intermeddle; and when this Matter comes to the Seſſions, they are to take 
uch Order therein as to them ſhall ſeem convenient, but need not finally determine. MS, Caſes. Hill. 
10 Ann. B. R. Townſend, Parſons and Smith's Caſe. (Overſeers of Whitechapple). 


S. n. Enatts that the Father and Grandfather, and the Mother and If a Mas 
Grandmother, and the Children of every poor, old, blind, lame, and impo- "ies A 
| HF ; SA, I'K Grand- 
tent Perſon, or other poor Perſon not able to work, being of a ſufficient Ability, „ger, .,q 
call at their Charges relieve and maintain every ſuch poor Perſon in that has an Eſtate 


50 Manner, and according to that Rate, as by the Fuſtices of Peace of that with ter in 

þa Cornty where ſuch ſufficient Perſons dwell, or the greater Number of them, at Ly larriage 
| 8 | tor TMs 

ut ther general .Ouarter Seſſions ſhall be aſſeſſed, (2) upon Pain that every one of x.q41.. 1, 

nd them ſhall forfeit 205. for every Month which they ſhall fail therein. hall be 


charged to 
be contributory tewards the Relief and Maintenance of the Grandclild within the Meaning of this 


an. dtatute, but otherwiſe it ſhall be, if he has not any Eſtate ſor Advancement by his Marriage with 
* her. Per Whitlock and Croke J. But per Croke J. he ſhall be charged with keeping the Grandchild 
ge during the Life of the Grandmother his Wife; and if ſhe dies, he ſhall * not be charged after her Death. 2 
the Bulſt. 346. Hill. 5 Car. B. R in Caſe of the City of Weltminſter v. Gerrard — S. P. Juſt. Caſe 
ont W 236. S. P. Nelf. Juſt. 542 But if the Grandmother has no Means, and ſhe marries <ith 


ene that has Means, he ſhall not be charged with keeping the Child. 2 Bulſt 346. S. C. 80 if 
the Husband becomes of Ability after Marriage, the Grandmother having no Means at the Time of the 
Narriage, he ſhall not be bound to keep and provide for the Child Per Croke I clearly Ibid. 
Dalt. Juſt. 226 cap. 73. cites 8. C. Ibid. 250. cap. 73. cites S C Shaw's Pariſh Law 217. 
Cites S, C. *Contra per Holt Ch. J. That if the Wife dies he muſt maintain the Grandchiidren, 
tho' the Relation be determined. Comb. 321. Paſch. ; W. 3. B. R. in Caſe of Walton v. Spirk.— 
Poor's Settlements 160. pl. 210 cites S. C. S. P ſuſt Caſe Law 236. cites Black. 240 - And 
Comb. 405. Hill. 9 W. 3. B. R. Holt Ch. J. ſaid, that in Gerard's Cale of Weftminſter, who mar- 
ried the Grandmother of a poor Perſon, tho” ſhe died, and ſo the Relation was determined, vet the Sta- 
tute was conſtrued by Equity, that he was a Grandfather within the Statute. [Fur in the Caſe in 
2 Bulſt. 346. jt does not appear that the Grandmother was dead, nor is there any Reſolution, the 
Juſtices differing in their Opinions.) 

A Son in Law was obliged by an Order to maintain his Wife's Mother, having an Eſtate with her at the 
Intermarriage. Per Cur. He is not within the Words of the Statute, nor within rhe Meaning of it; 
the Statute extends to theſe Perſons cnly who ouoht by the Law of Nature to relieve their Parents; and ſome 
erſons were ſo hard-hearted as to refuſe ; tlierefore this Law was made to inforce them to do that 


5 0 vw high 


Poor. 
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which by the Law of Nature they were obliged to before. 
v. Munday, — 2 Shaw's Pract. Inſt. 57. S. 


Poor's Settlements 91. pl. 123. The King 


F. 8. Mayors, Ec. of Corporations being Fuftices of Peace, ſhall have the 
ſame Authority within their Limits, as Fuſtices 'of the Peace of the County 
And every Alderman a London jhall do and execute ſo much as is appointed 

a 


and allowed by this to be done by one or two fuſtices of Peace e 
County within this Reaks. f any 


* P * S, 9. And be it alſo enatted, That if it ſhall happen any Pariſh to extend 
7 l b 6, it [elf into more Counties than one, or part to lie within the Liburties of any 
was True City, Town or Place corporate, and Part without, that then as well th, 
out of Med Fuſtices of Peace of every County, as alſo the Head-Officers of ſuch City, 
within the p ' 


„Toon, or Place corporate, fall deal and intermendle only ia ſo much o the 
Rettory of FI. | * | | | Y Tt 
Put there is Ja1d Pariſh as lieth within their Liberties, and uot any farther. (2) And 
a C urch in every of them reſpectively within their ſeveral Limits, Wards and Furiſdi- 
S. which from tions, to execute the Ordinances Lefore-mentioned, concerniug the Nominaticy 
the Time of of Overſeers, the Conſent of binding Apprentices, the giving Warrant to ley 
H. G. hath 2 | | 8 Up 
book wheel and Taxations unpaid, the taking Account of Churchwardens and Overſeers, and 
reputed as a The commutting to Priſon ſuch as refuſe to account, or deny to pay the Ar- 


Pariſh, and rearages due upon their Accounts; (3) and yet nevertheleſs, the ſaid Church. 


bad all a- wardens and Overſcers, or the moſt Part of them, of the ſaid Pariſhes that 
2 ang dio extend into ſuch ſeveral Limits and Furiſdittions, ſhall witlaut droiding 
Churchwar- themſelves, duly execute their Office and Places within the ſaid Pariſh, in 
3 S. all Things to them belonging, and ſhall duly exhibit and make one Account he- 
1s di ſtant two 


7 fore the ſaid Head-Officer of the Town or Þ lace corporate, and cue «ther, 
H NN before the ſaid Fuſtices of Veace, or any ſuch two of them, as 1s aforeſaid. 
fon Ch. J. held clearly, that this is a Pariſh within 43 Eliz. and that the Overſeers &c. might aileX ir 
to the Relief of the Poor; and the finding that from H. 6th's Time till now it hath been uſed as a Pa- 
riſh, does not exclude that it was not us'd fo before. And this Statute being made for Relief of the 
Poor, to prevent their wandering, the Intent of it was to confine the Relief to Pariſhes then in Eſſe, 
and ſo uſed. And per tot. Cur. Judgment for the Plaintiff. Hutt. 93. Hilton v. Pawle. Lit. 
Rep. 73. 8 C. adjudged. Nelſ. Juſt. 533. cites S. C. —Dalt. Juſt. 219. cap. 75. cites S. C,— 
Shaw's Pariſh Law 198. cites 8. C. Ibid. £07. cites S. C bid. 208. S. C. 

Cro. Car 92. pl. 17. Mich. 3 Car. S C adjudged, that this is ſuch a Pariſh as is chargeable for the 
Relief of Stole-Goldingham, and not for the Poor of Hinkley ; and tho* by the finding it ſhould not be 
intended to be a Pariſh before H. 6th's Time, yet being found that it was a Church then, and that there 
were Church-wardens there, it is a Pariſh 595 the Statute, altho' it be but a Reputative Pariſh ; for 
being in Uſe fo long before, and at the Time of the Statute, the Statute appoints that the Churchwar- 
dens, and three or four Overſeers joined with them ſhall &c. Now no Churchwardens of H. are 
Churchwardens of S. and ſo have nothing to do there; and the Churchwardens of S. only are to 
meddle with the Church there, and 3 with the Poor of the Pariſh. 5. P. As to Tateridge 
and Hatfeld, where for 60 Years then paſt, and at the Time of making the Statute, and ever ſince, T. 
was commonly reputed a Pariſh of it ſelf, and the Inhabitants there choſe Conſtables, Church wardens, 
and Overſeers of the Poor, and made and levied their own Rates to the Poor, and repaired their own 
Church, without contributing to that of H And tho' it was alſo found that antiently the Vill of T. 
was Parcel of the Pariſh of H. and never ſever'd by any legal Act, and that the Tithes of 'T. have been 
Time out of Mind paid to the Parſon of H. who always uſed to find a Curate at T. and that there is no 
Parſon at T. yet T. ſhall be charg'd by ir ſelf, and for their own Poor only. Cro. Car. 394. 395 Hill, 
10 Car. B. R. Nichols v. Walker and Parker Shaw's Pariſh Law 208. cites S. C. Ibid. 
217. cites 8 C. Pariſhes in Reputation only are :ithin the Statute, as other Pariſhes are, if the 
_ Uſage of ſuch Pariſh to chooſe Overſeers has been conſtant <vithout Interruption; but otherwiſe the Over- 
ſeers and Collectors of the Mother Church are only within the Statute; Per Mountague Ch. J. and 
Dodderidge J. But Haughton I contra as to Reputative Pariſhes being within the Statute. 2 Roll. 
R. 160. Paſch 18 Jac, B. R. Weeden v. Walker. als, Hemel-Hemſteed Pariſh, and Barington. 
——Dalt. Juſt. 249 cap. 73. cites S. C. wh 

There were two Vllt in one Pariſh, which had td ſeverally to maintain theirown Poor, and now ther? 
being Overſeers made of the whole Pariſh, they were rated together. The Queſtion was, Whether having 
been us'd Time out of Mind to pay ſeverally, they might now by the Statute of 43 Eliz. cap. 2. be 
rated together? Per Hale Ch. J. If there be no Chapel within the Vill, where the Church does not ſtand, 
it is not ſufficient to make it a reputed Pariſh within the Statute of 43 Eliz, Freem. Rep. 4o1. pl. 527 
Trin. 1675. Skellington v. Norton. 

The Pariſh of St Botolph without Aldgate lies in two Counties, viz. London and Middleſex, and hath 
one Churchwarden and ſeveral Oveſeerrs, and the +» Some are ſeveral. And in Regard that it was made 
appear that each Part of the Pariſh had diftin& Officers, and made diſtinct Rates, and had uſed Time 
out of Mind to make var Accounts to the Fuſtices of each County, the Court looked upon each Diviſion 
as a ſeveral Pariſh, and ordered accordingly. Raym. 476 4-7. Mich. 34 Car. 2. B. K. The Pariſh a 


1 Rn 4 * i 5 


ET 2 —_ 
— „ — = —— 


„„ 


- Poor. 419 


— 


St. Botolph without Aldgate's Caſe. Poor's Settlements 125. pl. 117. cites S. C Dalt. Jutt. 
253. cap. 57 cites 8. C. Shaw's Pariſh Law 209. 

Upoo a Diſpute whether A. was a V in the Pariſh of B or a Pariſh of it ſelf, to prove it a Vill the 
Foidence was, that there were but two Churchwardens, two Overſeers of the Poor, and that Marriages 
Burials, and all other Parochial Rites were done at B. and that the Inhabitants of A. did contribute to 
the Repairs of the Church at B. And to prove that A. was a Pariſh of it ſelf, the Evidence was, that in 
the Reign of E. 3. there <vas a publick Chapple there, and Divine Service read in it at the Time of making 
this Statnte, that they had formerly diſtin Conſtables, and repaired their own Highways in 1634, and 
then the Ditterence between A. and B. was ſettled by a Judge of Aſſiſe, that a Rate was made in A. in 
1654 But this was held not ſufficient to make A. a Pariſh in Reputation at the Time of the Statute, 
without all other Parochial Rites, and therefore held to be a Vill in the Pariſh of B. 4 Mod. 158. 
Mich. 4 W. & M. B R Rudd v. Foſter.— Shaw's Pariſh Law 208. cites S. C. 

To make A. a reputed Pariſh within 43 El. it muſt have a Parochial Chapel and Chapel-wardens, and 
gacraments, at the Time the Statute was made; and becauſe A. had but one Chapel-warden, whoſe Office 
was to collect the Rates taxed upon A. and pay them to B. they were held Part of the Pariſh of B. and 
not a reputed Pariſh within 43 Eliz. and their having a diſtin&t Overſeer, and maintaining their own 
Poor, was not thought ſufficient to make them a diſtinct Pariſh. 2 Salk. 501. Mich. 4 W. & M. B. R. 
Rudd v. Morton. This was the Caſe of Bigletwade and Stratton. 

A Chappel's having Sacramentals only, makes it not independent of the Pariſh, but it muſt have other 
Badges of Sepultures Sc. Per Cur. 12 Mod. 504. Anon, | 


. to. For not appointing Overſeers yearly every Fuſtice Sc. of the Di- 
vi on ſball for feit 5 J. 

H. 11. The Penalties and Forfeitures in this At# fhall be imployed to the 
Uſe of the Poor of the ſame Pariſh, by Diftreſs and Sale, or in Default 
thereof the Offender ſhall be committed to Priſon, there to remain without 
Bul or Mainprize, fill the ſaid Forfeitures ſhall be [atisfied and paid. 

S. 12. And be it further enacted by the Authority aforeſaid, That the 

Juſtices of Peace of every County or Place corporate, or the more Part of them, 
i heir general Seſſions to be holden next after the Feaſt of Eater next, and 
ſ rearly as often as they ſhall think meet, jhall rate every Pariſh to ſuch a 
weekly Sum of Money as they ſhall think convenient, (2) ſo as no Pariſh be 
rated above the Sum of 6d. nor under the Sum of one Half-penny, weekly to be 
ud, and ſo as the total Sum of ſuch Taxation of the Pariſbes in every Coun- 
tr, amount not above? the Rate of 2 d. for every Pariſh within the ſaid Conn- 
ty. (3) Which Sms ſo taxed fhall be yearly aſſeſſed by the Agreement of the 
Pariſhioners within themſelves, or in Default thereof, by the Churchwardens 
ond petty Coaftables of the ſame Pariſh, or the more Part of them, or in De- 
fault of their Agreement, by the Order of ſuch Fuſtice or Fuſtices of Peace 
5h dell in the ſame Pariſh, or (if none be there dweMing ) in the Pariſhes 
Mex! adjoining. 

S. 3. And if any Perſon ſhall refuſe or neglect to pay any ſuch Portion of Wiorking- 
Mey ſo taxed, it ſhall be lawful for the ſaid Churchwardens and Conflalles, 1 * 
ir any of them, or in their Default, for any Fuſtice of Peace of the ſaid Li- diftrained for 

wi, to levy the ſame by Diftreſs and Sale of the Goods of the Party ſo refuſing a Poor Rate. 
ir nexletting, rendring to the Party the Overplus. (23 And in Default of 2 Show. 126. 
h Diſtreſs, it ſhall be lawtul to any Fuſtice of that Limit to commit ſuch rn. 33 Car, 


| Fuſi. | ae. B. R. 

Perſon to the ſaid Priſon, there to abide without Bail or Mainprize till he N v. 

late paid the ſame, Sparks. 
Before this 


at, the Juſtices of Peace nor Conſtables had no Power concerning Poor. Sid. 292. Trin. 18 Car. 2: 
5. K. in Caſe of the King v. the Inhabitants of Ratcliff. 


$.18. Provided always, That whereas the Iſland of Fowlneſs in the County 

Eſex, being invironed with the Sea, and having a Chapel of Eaſe for the 
In-aitants thereof,, and yet the [aid Iſland is no Pariſh, but the Lands iu the 
[ame are ſituated within divers Parifhes 7 ar diſt ant from the ſaid Illand. ( 2 ) 
L it therefore enacted by the Authority aforeſaid, That the ſaid Fuſtices of 
"ace ſhall nominate and appoint Inhabitants within the ſaid Iſland, to te 

1 the poor People dwelling within the ſaid Iſland, and that both 
© the ſaid Tuftices and the ſaid Overſcers ſhall have the ſame Power and 

#Pority to all Intents, Conſiderations and Purpoſes, for the Execution of the 

ES and Articles of this Af, and ſhall be ſubjet? to the ſame Pains 2 
2 
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Forfeitures ; and likewiſe, that the Inhalitants and Occupiers of Lands thaw 
ſhall be liable and chargeable to the ſame Fayments, Charges, Expences jon, 


Orders, in ſuch Manner and Form as if the ſame Iſland were a Pariſh. 
In Confideration whereof, neither the ſaid Inhabitants, or Occupiers of Land 
within the ſaid Iſland, ſhall not be compelled to contribute towards the Relie 
of the Poor of thoſe Pariſbes wherem their Hou/es or Lands, which they — 
within the 2 I/land, are ſituated, for or by Reaſon of their ſaid Habitaig? 
or Occupyings, other than for the Relief of the poor People within the ſaid 
land, neither yet ſhall the ather Inhabitants of the PFarihes wherein ſuch 
Houſes or Lands are ſituated, be compelled by Kea/on of their Refiancy or 
Dwelling, to contribute to the Relief of the poor Inhavuanis within the ſaid 


Iland. 
* It was af- SF. 19. And be it further enacted, That if any Action of Treſpaſs, er obe- 


2 en Suit, ſball happen to be accounted and brought again/t any Perſon or Perſons 
B. R. upon for taking of any * D reſs, making of any Sate, or any other 2. Hing doing, / 


this Statute, Authority of this preſent Ad, the Defendant or Defendants in any ſuch Aj. 
That tho tion or Suit, ſhall and may either plead Nut guilty, or otherwiſe make Avowry 
_ * Copnizance, off +. rag for the taking of the ſaid. Diſtreſſes, making 
2 — 4 Sale, or other Thing doing by Virtue of this Ad, alledging in ſuch Avowry 
(Sale and Cognizance or Fuſlification) That the ſaid Diſtreſs, Sale, Treſpaſs, or ther 
Diſtreſs of ung, whereof the Plaintiff or Plaintiffs complained, was done by Aut herii 


e of this Act, and according to the Tenor, Purport and Effect cf this Ads, with. 


tiff voluntari- but any expreſſing or Rehearſal of any other Matter or Circumſtance contained 
ly delivers in this preſent Act. (2) To which Avowry, Cognizance or Fuftification, the 
any Geods for Plaintiff ſhall be admitted to reply, That the Defendant did take the ſaid D. 


mor Poder ftreſs, made the ſaid Sale, or did any other Act or Treſpaſs ſuppoſed in his 


Poor, and Declaration of his own Wrong, without any ſuch Cauſe alledged by the ſaid 
after brings Dejendant. (3) Whereupon the Iſſue in every ſuch Action ſhall be joned, to 
Treſpaſs be tried by Verdict of twelve Men, and not otherwiſe, as is accuſtomed in other 


— perſonal Actions. (4) And upon the Trial of that Iſſue, the whole Matter to 


Overſeers, be given on both Parties in Evidence, according to the very Truth of the ſame. 
this is with- (5) And after ſuch Iſſue tried for the Defendant, or Nonſuit of the Plan- 
in the Sta- tiff after Appearance, the ſame Defendant to recover treble Damages, by Ra- 


_— oi 4. ſon of his wrongful Vexation in that Behalf, with his Coffs alſo in that Part 


(Sale ans JuFained, and that to be aſſeſs d by the ſame Fury, or Writ to enquire of the 
Diſtreſs) are Damages, as the ſame ſpall require. 
ut in the 

Act only for Examples; and the Statute ſhall be conſtrued largely, becauſe it tends Ad opus Charit- 
tis; and Treſpaſs brought after ſuch voluntary Delivery of Money is a Vexation which the Statute ex- 
tends to ſuppreſs. Yelv. 176. Trin. 8 Jac. B. R. Okeley v. Salter &c. ' 

B. brought Treſpaſs again ſt certain Perſons who pleaded Not Guilty, and at the Niſi Prius (as ap- 

red by the Certificate of apr yr e upon the Back of the Poſtea) the Defendants juſtified as Oer. 
me of the Poor of the Town of Ailſham, and ſhewed this ſpecial Matter in Evidence by this Stature; 
and after the Jury was charged, and returned again, the Plaintiff was nonſuited. And now the Court 
was moved to grant a Writ of Inquiry of Damages for the treble Damages which he ought to recover 
againſt the Plaintiff by this Statute ; and upon Oyer of the Statute, which was, That the Damages ſhall bo 
be aſlſeſs'd &c. Dod. ſaid, This is to be intended that it ſhall be tried by Writ of Inquiry of Damages in 10 
ſuch Caſes as it ought to be by the Law, viz. upon Diſcontinuance or Demurrer ; for the Words ( 
the Caſe requires) imply as much; and by the Law, when a Jury ought to have found a Thing, aw | 
do not find it, this ſhall not be ſupplied by a Writ of Inquiry of Damages; and this was © ruled in N 
Banco, Quod fuit conceſſum per Cur. that ſuch Deſect ſhall not be ſupplied by Writ of Inquiry of H 
mages, becauſe then the Party ſhall be ouſted of his Attaint. But in the Caſe at Bar, the Writ of Io. 
quiry of Damages was granted per Cur. inaſmuch as the Plaintiff was nonſuited, ſo that the Jury could 
not aſſeſs the Hm; and Damages were found accordingly. Roll R. 272. Mich. 13 ]zc. g. k. 
Brampton v. .... 


— ——— 


Continued an- F. 20. Provided always, That this All ſpall endure no longer than 10 the 


til the End p | i 
of the ff End of the next Seſſions of Parliament. 
Seſſions of the next Parliament. Continued indefinitely by 3 Car. 1. cap. 4. 16 Car. 1. cap. 4. 


In Tres 2. 13& 14 Car. 2. cap. 12. 8. 21. Whereas the Inhabitants i 
Vedi County of Lansaſhire, Cheſhire, Derbyſhire, Torkſvire, Northumberland, it 
found this = Biſpoprick of Durbam, Cumberland and Weſtmerland, and many other (ui. 


Statute, and 74es in England and Wales, by Reaſon of the largeneſs of the Pariſhes mw 
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the ſame, have not or cannot reapthe Benefit of the Ad of Parliament made in the thut the Pa. 
43 Jear of the Reign of the late. Qlieen Elizabeth for Relief of the Poor. (2) There- rith of Ke- 


re be it enacted by the Authority aforeſaid, That all and every* Poor, needy, ew oe 5 


impotent, and lame Perſon and Perſons within every Townſhip or Village, with= of War- 

in the ſeveral Counties aforeſaid, ſhall from aud after the paſſing of this Act, ick (not be- 
le maintained, kept, provided for, and jet on Work within the ſeveral 1 03 of 
ind reſpective Townſhip and Village wherein he or they jhall inbabit, or Praga 


) ties named 
wherein he, ſhe, or they was or were lawfully ſettled according to the Intent in this Sta- 


ad Meaning of this Ati, and that there fhall be yearl choſen and appointed, tate) is a 
according to the Rules and Directions in the ſaid Att of 43 Eliz. mention'd, lage Pariſh 


: 5 3 ; Havi 
two or three f Overſeers of the Poor within every of the ſaid Townſhips and Tow 1 


Villages who ſhall from Time to Time do, perform and execute all and every but it is not 
the Acts, Powers and Authorities for the neceſſary Relief of the Poor within found that it 
the ſad Townſhip or Village, and fhall ſe, forfeit and ſuffer all ſuch Pains is le large 


and Penalties for Non-performance thereof, as is limited, mentioned and ap- ** 3 
pointed in and by the ſaid in Part recited Aci. rion cannot 
C mude; 

and the Queſtion was, if the County of Warwick, not being named in the Statute, hall be taken within the 
general Words, (and divers other Counties?) And Hopkins Serjeant cited a Calc to be adjudged in C. 
B. two or three Years ago that the Statute did not extend to other Counties than thoſe which arc ex- 
preſſy named; And to this Hale inclined, but the Court would ſee the ſaid Preſident before they give 
judgment; by which, Adjornatur. 2 Lev. 142. Trin. 27 Car. 2. B. R. Skillington v. Norton But 
afterwards in Mich. Term it was * r that the Statute aid not extend to any other Counties, hut 
only thoſe that are named therein. Ibid.——Freem. Rep. 401. pl. 527. Trin. 1675. S. C. by Name of 
Skilington v. Morton, where Hale Ch. J. ſaid, by the Words it ſeems to be intended for all 
Counties in England, becauſe the Words are (or other Counties ;) But Serjeant Hopkins cited the 
Judgment in C. B. in Cafe of Wilſon and Bonner, between Chipping⸗Campden, and Broad- 
Campden in Glouceſterſhire, where the Judges held that this Act extended to no Counties but thoſe 
named. Ibid. 412. Mich. 1675. S. C. the Court gave Judgment for the Defendant, becauſe though it 
was found to be a large Pariſh, yet it was not found to be fo big that by reafon of the Largeneſs 
thereof they could not reap the Benefit of the Act of 43 Eliz. according to the Statute, and for that 
Reaſon the Court gave Judgment, and ſodid not poſitively Rule that no other Counties were within 
the Act but thoſe named, but Hale did now ſtrongly incline that no other Counties were within the 
Act, and ſaid the Inconvenience would be very great; for by that Means the poor Boroughs would be 
charged with Poor, and the Vills where Men of good Eſtates lived, but perhaps no Poor, would be 
at no Charge at all. But 2 Salk. 486. pl. 44. in Marg. there is a Note, that in the Cafe of the 
lnhabirants of Stokelane and Dolting, Hill. 11 Ann. B. K. it was adjudged by Parker Ch. |. and 
the whole Court, that by Virtue of this Act the Juſtices may exerciſe the Powers given by 43 Eli. 
ind this Act, in all Extra-parochial Places containing more Houſes than one, ſo as to come under the 
Denomination of a Vill or Townſhip. And in the Caſe of {mam and Churcham Pariſhes in 
Glouceſterſhire, Hill 1738. Lee Ch. J. cited the ſaid Caſe of Stokilane and Dolting, in which he 
lays it was held, that this Statute extended by Equity to all the Counties in England, and that it was 
lo held upon great Deliberation. 

* This Statute relates only to the Maintenance of poor and impotent Perſons, and not to Baſtards, who 
ae provided for by other Statutes. 1 Salk. 123. Hill. 5 Ann. B. R. in Caſe of the Pariſh of Bud- 
vorth v. the Townſhip of Dumpley. | 

f The Court held, that this Clauſe plainly extends to Towns and Villages in Extra-parochial Places as 
rell as within Pariſhes; For the Law- makers had in View the Inconvenience, that ſome owns and 
Villages would not have the Benefit of 43 Eliz. This Statute is of (Towns &c. in Counties) and ror 
(in Pariſhes) and Towns and Villages in Extra-parochial Places are plainly within the Words, tho” 
dot directly within the View of the Act; and though there be not Officers appointed in Extra-pa- 
rochial Places, yet the ſuſtices ought to do it upon Complaint. MS. Caſes. Hill. 11 Ann. 

Where the Pariſh is not large and conſiſting of ſeveral Townſhips, ſo as tne 43 Eliz. may be of 
Benefit to them, the Juſtices ought not to appoint particular Overſeers according to this Statute. MS. 
Lifes. Trin. 11 Ann. B. R. the Queen v. the Inhabitants of Dolting 


3. 9 Geo. 1. cap. J. S. 1. Euacte, That no Fuſtice of Peace ſhall order Re- 
lf to any poor Perſon dwelling in any Pariſh till Oath made of ſome reaſon- 
ae Cauſe for it, and that he had apply'd to the Pariſhioners at Veſtry, or 
ſoue publick Meeting, or to two Overſeers of the Poor, and was refuſed, and 
tl Summons of two Overſeers of the Poor to ſhew Cauſe. | 
S. 2. And any Perſon ordered to be relieved ſhall be entred in the Pariſh 
Late, to be relieved ſo, long as the Cauſe for ſuch Relief continues and no longer. 
and if any Pariſh Officer, (except upon ſudden and emergent Occaſions ) Hail 
(barge to the Pariſh Account any Monies given to any Perſon nct regiſtred he 
feall forfeit 5 J. to le levied by Diftreſs and Sale, by warrant of tW9 Fuſtices 
FP to 
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to be applied to the Uſe of the Poor of the ſaid Pariſp by Direction E ſuch 


Fuſtices. 


n. 


(B) Orders of Juſtices &c. concerning the Poor. Good 


or not. 
ER I. Xception was taken to an Order of the Juſtices made againſt the 
Pract. Jult Parith of Stretton, becauſe the Juſtices order'd them te keed 4 


22. cites S. Woman, being Poor, the Cottage wherein ſhe iv'd, being uncertain whether 
r me in this Vill or another, but the Court retus'd to quath ir, tho' it were 59 
24 — s averr'd that ſbe was impotent, becauſe in theſe Cafes the Courts uſe x 


C.— Shaw's Liberty and Diſcretion. 2 Keb. 37. Paſch. 18 Car. 2. B. R. Kilbeck' 

Pariſh Law, Cale. 
8 94 cites S. 2. An Order of Juſtices of Peace for the Maintenance of a poor Ninan 
| was confirm'd, tho it appear d that ſhe was able ot Body to Work, hut the 
uſtices of the Peace are Judges of that. Vent. 69. Paſch. 22 Car. 2. B. R. 


Viſe's Cale. 

Cas . A poor Child was left in Chrift Church Hoſpital ; Upon Complaint of 
—_ the W. Sens of the Hoſpital 2 Juſtices mals an 8 the Overſeers 
cites .C— of the Poor of the Pariſh to receive and Maintain the Chill; but this Or- 
* Tuſt der was quath'd, becauſe it was not ſaid, That the Parents were wnknxen, 
28. cites 8 Or likely to become chargeable to the Pariſh . For tho? a Child of 3 Months 
C.—— Nelſ. old be helpleſs, yet the Parents are bound to provide for it. As to the 
Juſt. 550. principal Matter which was hinted, viz. that the Hoſpital was bound to 
cites §. C. — provide for poor Children there expoſed, the Court thought there was 


* woke nothing in that. 2 Salk. 485. Trin. 11 W. z. B. R. Chriſt's Hoſpital's 


199 Cltes Caſe. 

8. C. An Order of Juſtices was made for relieving a Woman and 4 poor 
Children until further Order, but did not ſet forth that ſhe was indigent. It 
was quaſh'd tor the laſt Matter and bad for the other, which ſhould have 
been during her Poverty. 10 Mod. 220. Hill. 12 Ann. B. R. the Queen v. 
Mancheſter Inhabitants. 

It was ob- 5. It was mov'd to quaſh an Order of Seſſons which order'd that the 

ted, that Ower/eers of Monks-Risborough ſhould pay to one R. D. 2 5. perWeek for his 

1 Maintenance, It was objected, iſt, That it is not ſaid that they had any 

make ſach Money in their Hands; 2dly, That it is not ſaid that R. D. is a Pariſbu- 

Order for ner there. Quaſh'd Niſi. Poors Settlements 12. pl. 17. The Queen v. the 


Payment of a Inhabitants of Monks-Risborough. 


certain Sum WY - 
Weekly; The Court ſeemed to be of the ſame Opinion, but ſaid they do it all over England; & Cn: 


munis Error facit jus. Comb. 321. Paſch. 7 W. 3. B. R. in Caſe of Walton v Spark. Poor 
Settlements 1 59. pl. 210. cites 8. C. 


Shaw's Pa- 6. Two Juſtices made an Order tor the Overſeers of the Poor to pay 24. 
riſh Law per Week to Elizabeth Reddiſh. It was objected that it is not ſaid 114 
Er 9 ſhe is poor and impotent; otherwiſe the Statute gives them no ſuch Power. 
| Per Cur. 'The 43 Eliz. does not give them Power, unleſs they are 4% 
the Poor-Rate. Let them ſhew Cauſe. Poors Settlements 21. pl. 30. dhe 
Queen v. the Inhabitants of Mancheſter. | 
7. An Order to continue the weekly Payment of 2s. to R.G. and al 
the Arrears till they find him a Houſe ; quail'd ; becauſe the Overſeers hate 
no Power to find him a Houſe ; that muſt be done by the Lord of tbe 

Manor, or by the Juſtices. Shaw's Pariſh Law 200. 


* 


C) Order 


m« ©. RRR 


Ay 27 "W200. 9 


ſee was unable to work, without which the Juſtices have no Juriſdiction. 


— 
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(C) Orders as to Children or Parents being Rated. . pl. 


1. IT was moved to diſcharge an Order made egainſt a Feme Covert to S. P. 2 Shaw“ 


1 keep a Grand- child of hers, becauſe a Feme Covert was not bound Pact. Jult. 
by ſuch an Order. Roll Ch. J. anſwer'd, that the Husband is bound to Mabe” .. 
keep his W ite's Grand-child by the Statute, but in regard that the Hus- (but ir 


band is not charged by the Order, but the Wife who is Covert is only ſhould be 


charged; therefore let the Order be quaſbd. Sty. 283. Trin. 1651. Cut- 3.) —Dalt. 


juſt. 250. 
cap. 73. Cites 


todes v. Ginkes. 


8. P. Shaw's Pariſh Law, 198. cites Style 251.———S. P. Juſt. Caſe Law 236. cites Black. 248 


2. An Order of Seſſions was made, That the Defendant ſhould pay 2 5. 4 
Week towards the Support of his Father , the Court ſhould Order the 
contrary, which was held good, becauſe it was Indefinite and no fer Time 
limited, and if an Eſtate happen'd to fall ro him they might apply to the 
ſuitices ; other wiſe if a Time was lunited. 2 Salk. 534. Paſch. 5 Ann. 

KR. Jenkins's Cale. 

3. An Order that the Grandfather ſhould keep the Gran child, the Fa- 
ther being living, but unable to do it, and alſo to pay ſo much Money for 
the Time paſ# while he was chargeable as well as tor the Time to come, 
was allowed good per Cur. MS. Caſes. Mich. 6 Ann. B R. The Queen 
v. Joyce. 

) On Order of 2 Juſtices to compel Daviſon to allow ſo much a Week 
or the Maintenance of his Wife and Family. It was moved to quaſh the 
Order, for that the Juſtices have not Juriſdiction in this Caſe, it bein 
properly Alimony and belonging to the Spiritual Court. And (Holt being 
abſent) Powel ſaid, That the Juſtices have ee oe in this Caſe, 
but this is not Alimony. If a Man runs away from his Family, he may 
be puniſhed as a Rogue and a Sturdy Beggar; bur whilſt he continues 
Reſident, they cannot charge him in this Manner; and quaſh'd the Or- 
der. 11 Mod. 268. Hill. 8 Ann. B. R. the Queen v. Daviſon. 

5. An Order of Juſtices was made, that the Father in Law ſhouid Poor Settle- 
maintain his Son's Widow. Bur it not being fer torch in the Order, that pope pl 
the Father was of ſufficient Ability, in which Caſe only the Act enables f. 39 
the Juſtices &c. it was quaſh'd. 10 Mod. 221. Hill. 12 Ann. B. R. the amd adds, 
Queen v. Dun, or Halifax Pariſn. ſuppoſe ſhe 


had had three 
Husbands, who ſhall contribute then? Sir Thomas Powis ſaid, the laſt Husband's Father A Fa- 
ther was ordered to allow a Maintenance to the Son's Wife, be being beyond Sea ; And a Father-in-Law 
has been adjudged within the Meaning of the Act of 43 Eliz. c 2. 2 Shaw's Pract. Jult. 44. cites Style 
283.—Shaw's Pariſh Law 217. citesS. C. [but the Book is miſcited.] S. P. Dalt. Juſt, 226. cap. 


13 ſays it was ſo done in the Caſe of one John Ball, by Order 2 Sept. 15 Jac. lib. Sefs. pa. Mid. 


6. An Order of Seſſions for the Father to pay ſo much a Week for There was 
Maintenance of his Daughter was quaſh'd, becauſe it was not ſet forth that jaws ua Ex- 

eption to 

| the Order, 
10 Mod. 307). Paſch. 1 Geo. B. R. The King and Gully. which was, 


that this Al- 
lowance was to be paid until further Order, whereas it ſhould have been fo lorg as the Father con- 


unued able to allow, and the Daughter poor and unable to work ; but this Exception was over-ruled. 
Ibid. Upon Complaint of the Overſeers, that Þ's Daughter cv, deſerted and impotent, the Juſtices 
adjudge and award the Father to pay her ſo much per Week. It was objected that there is no Adjudicaticn 
that ſbe was impotent, only in the complaining part of the Order; and the Order was quaſhed, Poors 
nts 83. pl. 111. cites the King v. Litton. 

An Order was made at the Seſſions, that a Man ſhould maintain his Daughter, and al o her 1 f. $4. 
« Week for her Subſiſtence ; The Order was quaſhed, becauſe it did not appear by the ſame that ſhe 
Was unable to work, or that ſhe was ſick, aved, or impotent, which the Statute requires. 2 Shaw's Pract 
Juſt. 25. cires 13 W. 3. B. R. Mendoza's Caſe. S. P. Juſt, Cafe Law 236.8. P. Dult. Jul, 
250. Cap. 73. Shaw's Pariſh Law 196. cites S. C. 
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7. Juſtices at their Quarter Sens, uppen Complaint of the Overſeers 
that Nichelas Tripping had left his Wife, and thut ſhe was tecome peer a 
impotzut, aud become chargeable to the Pariſh, and that Richard 1 ripping 
ter Tatlor in Law was of ſufficient Ability, did (upon its being proved that 
Richard was of Ability to relieve her) order him to pay 2 5. 6d. per Week 
The Order was quath'd for want of an Adjudication that ſhe was charge- 
able, and it was held, that an Adjudication that the Perſon is become 
chargeable, is as neceſſary in an Order of the Oliarter Seſſions, as in an Or. 
der ot two Juſtices. MS. Caſes, Trin. 4 Geo. B. R. The King v. Trip. 

Ing. 
F 5 Upon Complaint made to the Quarter Seſſions, that his Son Valen. 
tine Ruth his Wie and Family were impotent ard unable to maintain 
themſelves, this Court does order the ſaid Emery Ruth to pay them 43 
per Week. It was objected, that it does not appear that he was Reſrant and 
liv'd in the County, that the Charge is Perſonal and the ſuſtices had no 
Power over him unleſs he lived in the County. They were order'd to 
ſhew Cauſe. Note, An A vit was made that he liv'd in another County 
but, I think, not read, Poor's Settlements 99. pl. 134. cites the King v. Em. 
mery Ruth. 


(D) Poor Rates. By whom made and Hoy. 


Dalt. Juſt. x. Sſefſmenrs for the Poor ought to be made according to the Viſlie 
= =. 15* Eſtate of the Inhabitants there, both Real and Perſoaal, and no in- 


8. P. alt. habitant there is to be tax'd to contribute to the Relief ot the Poor in 
ſult. 233 regard of any Eſtate he hath elſewhere in any other Ton or Place, but 
cap 73. — only in Regard of the viſible Eſtate he hath in the Town where he dwells, 
Loid 253. and not tor any other Land which he hath in any other Place or Town; 
so. faid by Hutton and Croke J. to have been refolv'd by all the Judges 
* Caſe oft England upon a Reference made to them, and upon a Conference b 
238 them had together. 2 Buls. 354. 9 Car. in Sir Anthony Earby's Cale. 

Cites Black. 
263 — S. P. 2 Shaw's Pract. Juſt, 46, 47. cites 2 Bulſ. 154 — and Shaw's Pariſh Law 219. cites 
S. C. [but it is miſcited and ſhould be 354 The Tax to be in Proportion to the yearly Value, and 
not to the Quantity of the Land. 2 Shaw's Pract. Jult. 44 S P. Nelf. Juſt. 53 3.— — One who 
poſſeſſes Lands lying in ſeveral Pariſhes, ſhall be rated in every Pariſh according to the annual Value 
of the Land lying in each Pariſh. Dalt. Juſt 254. cap. 73. 

If a Man lives rot within a Pariſh, he is to be aſſeſſed according to his Lands; but if be lives cviil in tle 
Pariſh, he is to be rated as dwelling there; Per Parker Ch. J MS. Caſes. 


Parker ſaid, 2. Rent is no ſtanding Rule for making a Poor Rate; For Circumitan- 
that van Ju ces may diſier, and there ought to be a Regard ad Statum E Facultates. 
tices Comb. 478. Paſch. 10 W. 3. B. R. The King v. Juſtices of Peace of the 


not make a f . i 

ſtanding Precinct of Catherine Church Norwich. 

Rate; For 

if it be juſt at the firſt, it may not be ſo after; {hoes fuir Conceſſum per Holt Ch. I. for Lands may. 
be improved. By 43 Eliz. the Rate muſt be equal, therefore it ought to be continually altered as Ur. 
cum ſtances alter. 2 Salk. 526. Mich. 12 W. 3. B. R. in Caſe of the King y. the Inhabitants of Audly 
Shaw's Pariſh Law 219. S. P. 


ſ 


2 Salk. 524. 3. The Sons upon ſetting aſide a Rate may make a new one them ſelres, 


S. C and ſays * 4 bares 
that the Juſ. Or order the Church-wardens and Overſeers to make a new one, they ha 


tices may ing it in their Diſcretion to make a new Rate at Seffions, or remand 1 
make a new the Church-wardens &c. to make a new one. 2 Salk. 483. Mich. 19 M. 
one them- 3. B. R. The Pariſh of St Leonard Shoreditch's Caſe. 


ſelves, but 
they are not bound todo it, but may order the ancient Inhabitants to do it — Poors Settlements 238. 5 


230, cires S. C. -2 Shaw's Pract. Juſt. 45. cites S. C Ibid. 46. cites S. C. Nei: Tub. 
534. cites S. C. 


— — . ms 
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The Church-wardens and Overſeers may make a Rate of themſelves, S. P. Juſt. 


per Cur. 2 Salk. 531. Hill. 2 Ann. B.R. in 'Tawney's Caſe. Caſe Law 
235. Cites 

Black. 238. The Overſeers of the Poor are to make the Rate which is »/wally apbroted by the In- 

Labitants, and to be allowed by the Juſtices. 2 Shaw's Pract. Juſt. 43. —8. P'. Shaw's Pariſh Law 


217, ——An Overſeer may make as many Rates as he will, but this ought to be done by the Conſent 

of the Pariſbioners at their general Meetings, and the Rate when made ought to be confirmed by two 

Juſtices of the Peace. MS. Caſes. Paſch. 3 Ann. Tawney's Caſe. | 
1 is not neceſſary that the Pariſbjoners ſhould cenſent; For the Churchwardens by the Conſent of 

the # Juſtices may make a Rate without the Content of the Pariſh, Per Eyre J. MS. Cases, Trin. 
Ann. B. R. in Caſe of the Queen v. St. Michael's Cornhill. 


The Order need not ſet forth that the Juſtices allowing the Poors Rate were dwellino in or near He 
Diviſion, or Place where the Pariſh does lie. MS. Caſes, Pariſh of Conbett v. St. Mary's Lincoln. 


5. H. took Part of a Houſe in the Pariſh of D. on the third Day of De- 3 Salk. 260. 
cenuber ; He was rated as an Inhabitant, and was diſtrained tor a Quarter's . C. = 
Rate the Chriſtmas following; but the Diſtreſs was taken before Chriſt- 2 _ 
mas on a General Warrant made for the whole Year ; and in Replevin it was pl © cling 
rul'd upon Evidence by Holt Ch. J. iſt, That if zwo ſeveral Houſes are 8 C 
inhabited by ſeveral Families, who make and have but one common Avenue or 3 hau; 
Entrance tor both; yer in Reſpect of their Original, bozh Houſes are rate- 5 = * 
able ſeverally ; For they were at firſt ſeveral Houſes; and if one Family C.—— Ibid. 
goes, one Houſe is vacant But if one Tenement be divided by a Partition and 47 cites 8. 
inhabited by different Families, viz. the Owner in one, and a Stranger in Tel, 
another, theſe are ſeveral Tenements ſeverally ratable while they are thus — 88. 
ſeverally, inhabited, but if the Stranger and his Family go away it becomes Dalt. Juſt. 
one Tenement. zdly, That H. could not be rated for the whole Quarter, 253, 254. 
tor Poor Rates are to be aſſeſſed * monthly by the Statute; and by this 883 cites 
Means a Man cannot move in the Middle of a Quarter but he muſt be Sha PI 


twice charg'd, 2 Salk. 532. Trin. 3 Ann. Tracy v. Talbot. riſh Law 


218. Cites S. 
C. * S. P. Juſt, Caſe Law 235 


6. When Goods are rated, it ought to be according to the Value of S P. Nell. 
Lands, viz. Goods of the Value of 100 J. thall be rated 5/1. per Ann. as 1 $33-— 
Lands are, and the Perſon muſt be charged only in the Place where the Goods Shades Pract 
are at the Time of the Aſſeſſment; For if he has no Goods where aſleſſed Jug. z5 
is diſtrained he may have an Action of Treſpaſs &c. Dalt. Juſt. 253. 


ap 73. 


„ 


(E) Poor Rates. Liable what. 


l. LL Things which are real and bring in a yearly Revenue may be 
rated and tax'd to the Poor. Shaw's Pariſh Law 221. 

2. On a Motion to confirm a Tax laid by the Juſtices of Peace on a 2% S P. 2 
F the Corporation of W. for a Rate to the Poor, Hales Ch. J. ſaid, that _ "106 
on a Reference to him by both Parties, he was of Opinion that the Toll 4 Ng per ap : 
was not exempted but chargeable, tho Part of it were to maintain the Keb. 59g. 
Mayor ; And per Cur. a Mandamus was granted to the Mayor and Juſtices Shaw's Pa- 
to execute the Order, Niſi. 3 Keb. 540. Mich. 2) Car. 2. B. K. The 7 Law 


Corporation of Wickham v. the Mayor. G bur ir E 

a miſcited, and 
ſhould be 3 Keb. 540. — Dalt. Juſt. 218. cites S. C §. C. that this Toll time out of Mind 
had never been taxed to the Poor; And the Queſtion was, whether it could be now taxcd by the Sta- 
tute of 43 Eliz.? And the Court held that it might. Freem. Rep. 419. Mich. 1675. S. C by Name of 
the Caſe of the Poor of Wickham. 


3. Note, It has been lately reſolved * Court, that Ground Rents Shaw's Pa- 


ue liable to the Poors Rate. Comb. 62. Mich. 3 Jac. 2. B. K. Anon. 3 poor 8. 


C=——— The Overſcer of Stoke Nayland in Suffolk made a Rate, in which he charged the Quit- 
5 2 ent 


3 J — Ip—_— CO Eh, 
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Rent of ſeveral Manors within the Pariſh, which Rate the Juſtices refuſed to ſign, becauſe the vie. 
Rents ought not to he taxed ; whereupon the Overſeer upon Application to B R. obtained a Rule to 
inforce the Juſtices ro ſign it, which was ſtrongly oppoſed, becauſe no Inſtance could be given that ever 
the Quit Renrs were charged; but the Court ordered the Rate to be ſigned, ard a Warrant to diſtrain, 
that if any Perſon thought himſelf aggrieved, he might replevy, and the Matter in Law be brought in 
Queſtion. Carth. 14 Mich. F Jac. 2. B. R. Hull's Caſe.- Eyre J. ſaid, that a Quit-Rent 1; not 
r 


taxable to the Poor; For the Tax ought to be laid upon the Occupiers ; But Holt ſaid it was otherwiſe 
ruled in the Caſe of one Williams of Suffolk. Comb. 264. Trin. 6 W. & M. B. R. Anon. 


Nel. Juft. 4. Hoſpital Lands are chargeable to the Poor as well as others; For ng 
(3+ cites S. Man by appropriating his Lands to an Hoſpital, can diſcharge or exempt 


Dalt- them from Taxes to which they were ſubject betore, and throw a greate 
Juſt. 254 E , 1 N 
cap. 53. cites Burthen upon their Neighbours ; Per Holt Ch. J. 2 Salk. 527. Paſch 
8. C. — 1 Ann. B. R. Anon. 

Poors Settle- 

ments 253. pl. 291, cites S. C. Juſt. Caſe Law, 234. cites S. C. ——— 2 Shaw's Pract. Juſt, 36. 
Cites 2 Salk. 515, Shaw's Pariſh Law 219. cites S. C. [but it ſhould be 527.] 


- * Shaw's 5. The Queſtion was, whether a Houſ? converted into a Conventicle, and 
riß Law, fed for no other Purpoſes was ratable to the Poors Tax? The Court ſaid, 


Hill 1 . they never knew it, and order d them to ſhew Cauſe; and after the Ordet 
1 B. K. was quaſh'd. Poors Settlements 124. pl. 109. Hill. 1727). Anon. 
non. k 


It may be 6. A Farmer is not to be tax'd to the Poor for his Neceſſary Stock accord- 
Jaid either ing to the Lands he holds; but it he has a Super-abundant Stock, i. e. 


„N , more than the Land requires, he ſhall be cax'd tor that. Juſt. Caſe Lay 


Farmer be- 233. Cltes Black. 263, 7 
ing aſſeſſed 7. Vet it is a Quere ſtill it a Farmer is to pay a Rate or Tax for Stuck 
for the Land no Land. Ibid. 


he occupies, 
ſhall — be aſſeſſed for his Stock on that Land neceſſary for Manure, nor the Profits for which he 
has been already taxed ; but for other Stock he is taxable. 2 Shaw's Pract. Juſt. 44. Shaw's Pa. 
riſh Law 217. cites S. C. Dalt. Juſt. 253. cap. 73. ſays, it was reſolved by three Judges againſt 
Holt Ch. J. that a Farmer ſhall not be rated to the Poor for his neceſſary Stock, which he uſes on his 
Farm, for that would be in Effect to make the Land pay twice for one Thing, viz. for the Rent, and al- 
ſo for the Stock. But a Farmer ſhall be taxed for his Riches and Stock in Caſe the Stock is more 
than is neceſſary for the carrying on his Farming and paying his Rent, For then it is like a Stock in 
"Trade, but for Stock neceflary for his Farming he ſhall not be taxed. So for Extraordinary Stock he 
ſhall not be charged, if it be not more than is neceſſary ; For the Act ſays, Every [nhabitant &c. and 
of Land, ſo that there may be an Inhabitant that is not an Occupier of Land, and he muſt be charged 
in reſpeci of bis perſonal Eſtate and Ability; and ſo it is uſual to tax Clothiers &c. Per three Juſtices a- 
inſt the Ch. J. MS. Caſes, the Queen v. the Inhabitants of — of Needham. And adds, 
B. thoſe Farmers were never taxed before, nor were the Tradeſmen ever before till within theſe 
two or three Years, and the Order above was for rating the Farmers for the Corn and Hay which wasin 
their Barn and Stable. Ibid. 


A Clothier 8. A Shop-keeper ſhall be charged to the Poor's Rates for the Goods Hl. 
&c. having in his Shop. Juſt. Caſe Law 233. cites Black. 263, 264. 


an Eſtate in 
Lands, and a great Stock of Wares may be taxed for both. 2 Shaws Prat. Juſt. 44.——S. P. Nell 
Juſt. 533. Shaw's Pariſh Law. 218. cites S. C. 

Stock in Trade, and the Houſe wherein the Stock is kept may be both rated towards the Relief of the 
Poor, and this ſhall not be a double Tax, bur if the Land be taxed, the Stock upon it cannot be raxed 
alſo ; For this will be double. MSS. Caſes. 


9. On a Motion to quaſh a Poor's Rate made at the Quarter- Seſſions in 
Marleborough, becauſe it was aſſeſſed for Trade, and the Corporation wouid 
not afſeſs the Toll of their Market, or their own Lands, and they would not 
hear at their Seſſions. Per Cur. it will be inconvenient to quaſh Poor Rates. 
But you may take a Mandamus to aſſeſs you according to Law, as in tit 

T MS. Caſes. 


Caſe of the Town of Cambridge. 


(F) Foo! 


Poor. 
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us. —_—_—_ 
— — 


(F) Poor Rates. Liable, / Vo. See (A) pl 
\ 1. S. 3. 
1. Y the Words and Meaning of the Statute 43 Eliz. 2. the Occupiers S. P. Nelf. 
of the Land are to be aſſeſs'd, and not the Leſſor who receives the Just. 533. 
Rents ; the Occupier of the Land being by Law only to pay the Aſſet]: 8 
ment, unleſs it be ſpecially provided for as to this Payment between him and Juft. 44.— 
his Leſſor; per Hutton and Croke J. who declared tbat it had been fo re- 


E S. P. [uft. 
ſolved by all the Judges of England. 2 Bull. 354. 9 Car. in Sir Antho- 5 phe 
ny Earby s Caſe, P Halt Juſt. 


: : 219. Cap. 78. 
Shaw's Pariſh Law 219. cites 2 Bulſ. 154 [but it ſhould be 196 


2. Parſons ought to contribute to the Poor; per Hales Ch. J. who ſaid S&P 2 Shaw's £ , 2c on. 
ir had been ſo agreed by all the Judges of England at Serj 


rjeant's-Inn in Prat. J uſt. . 
the Parſon of Pancraſs's Caſe. 3 Keb. 255. Trin. 25 G Br 


. A. B. N. Keb. 251 — 
'The King V. 0 + v*9v 3 P. St 
: þ | Pariſh Law 
217. cites 8. C. [but there is no ſuch Point there}].- 


S. P. Juſt. Caſe Law 233. cites Black 260. 
Every Clergyman is to be rated for his Glebe and Tithes according to their yearly Value fo 


long as they are in his own Occupation; becauſe the Statute charges every Occupier of Tithes &c. And 


the Clergy are contained under thoſe General Words unleſs particularly exempted. Dalt. Juſt. 254. 
cap. 73. 


3. A Mandamus was prayed to the Mayor of Chic heſter to fin a Tax Shaw's Pa- 
made on the Palace Oc. of the Biſhop ot Chicheſter, being within the Pariſh vici Law 
of Subdeanry, and per Cur. it was granted; becauſe againſt this there can $*Q; 
be no Preſcription, and all the Prebendaries that live in the ſame Cloſe 
which is a fourth Part of the Town pay it. 3 Keb. 572. Hill. 2y Car. 2. 

B. R. The Pariſh of Subdeanry v. the Mayor of Chicheſter, 

4. A Parſon who lets his Tithes to the Pariſhioners may be taxed upon 
the Poor Rate; For the letting is but an Agreement with the Pariſhioners 
to retain the Tithes, and the Parſon here has a Modus for his Tithes ; tho” 
it was objected that the Pariſhioners were Occupiers, and fo the Parſon 
not taxable. MS. Cafes, Paſch. 7 Ann. the Queen v. Bartlett. 

5. Thoſe oughr only to be contriburory who were Livers there the Year 
before, and none elſe ; per Powis J. Poor's Settlements 48. pl 51. Mich. 

12 Ann. in Caſe of the Inhabitants of Ware v. Petit Executor of Town. 

6. A. ſeiſed of Lands deniſed the ſame to B. reſerving the yearly Rent 
of 101. A. covenanted with B. that he ſhould quietly enjoy the Land, 
and to indemnify him againſt all Charges and Taxes wharſoever to be im- 
poſed upon the ſaid Lands, except Tithes. B. enter'd, and was poſlefſed, and 
the Church-wardens and 8 of the Pariſh where the Land lay, and 
of which A. was an Inhabitant made a Poor Rate, and B. by Reaſon of 


che ſaid Lands was charged with ſuch a Sum of the ſaid Rate which he 

paid, and brought Covenant againſt A. and aſſigned the Breach, in that 
A. did not indemnity him againſt the ſaid Poor Rate &c. And after Ar- 
gument on both Sides the G 


urt were unanimouſly agreed that the Poor 
e was not within the Covenant, and therefore gave judgment tor A. the 
dant. Gibb. 297. to 299. Trin. 5 Geo. C. B. Caſe v. Stephens. 

7. The Doctor agreed with ſeveral of the Pariſhioners to take ſo much for g yo zo 
bis Tithes, and made a Leaſe to F. The Doctor was rated for the Tithes ro Mich. $ G-o 
the Pariſh Levies, who appeal'd; and the Matter being found ſpecially, 1722. 5. C 
the Queſtion was, who ſhould be ſaid to be the Occupier, the Doctor's 8 of 
Leſſee or the Inhabitants? And per Cur. the Leſſee muft be ſaid to be the 2 

cupier, in Regard there is no certain Time limited tor how long, bur add othert, 
"ny from Year to Near; And per Eyre J. the letting of them 7s in Na- and reports 
1 of a Sale, and the Party looked upon as a Vendee ; No Manner of it to this Ef- 

van 


* ü fest So th 
tage is given to the Inhabitants; For they give the full Value for Renr ef 
their 


* 
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the Pariſh of their Tithes; ctherwiſe had it been a Contract for Tears. Poor's Settle. 


* by er ments 104. pl. 140. The Inhabitants ot La.nberh v. Faircloth Lefiee 
dent fer his Of Dr. Ibbotſon. 
Jithes to F. 
and others, paying to him 2 s. 64. per Acre for one Year; and F. and the other Farmers of the ſaid 
Tithes let the ſame to the reſpective Tenants of the Lands, paying 3 s. per Acre for that Year, except. 
ing one Tenant from whom they received Tithes in Kind, and paid to the Rector 25. 6 d. per Acre. 
Afterwards F. and the other Farmers were charged by the Church-wardens and Overſeers of C. towards 
a Poor Rate upon the Statute 43 Eliz. cap. 2. as Occupiers of the Tithes, and upon an Appeal to the Sef. 
ſions, they were diſcharged as to all excepting only 7 s, which they were ordered to pay for the Tithes 
of that Tenant which they received in Kind. And all this being removed into B. R. by Certiorari, 
the Queſtion was, who ſhould be accounted the Occupiers of thoſe 'Tithes, whether the Farmers who 
aid the Rent to the Rector, or the Tenants of the Lan who paid their Rent for the Tithes to the 
Farmends After Argument, the Court was of Opinion, that the Farmers ſhould be accounted the Oc. 
cupiers of thoſe Tithes ; it is true, it might be otherwiſe it an Under-leaſe had been made thereof, 
but this is a particular Caſe, and it appears by the Rate that the Farmers have 6 d. per Acre Profit; 
and if the Rate is aſſeſſed on the Profits of the Tithes, it ought to be aſſeſſed on them, becauſe it does 
not appear to the Court, that the Landholders had any Profit; For they may have a hard Bargain, 
therefore they ſhall rather be accounted Buyers of thoſe Tithes than Occupiers ; For where an Agree- 
ment is made for 'T'ithes they ſhall paſs by way of Bargain, otherwiſe they cannot paſs at all, becauſe 
they lie in Grant, and therefore they cannot otherwiſe paſs than by Deed ; For a verbal Agreement for 
them is good only for a Year. "The Money which the Farmers receive of the Landholders for thoſe 
Tithes ſhall be accounted a Modus, and wherever there is a Modus, he who receives it ſhall be taken to 
be the Occupier of the Tithes. So where a Man has a Wood, or ſtanding Corn, and ſells the fame 
ſtanding, the Seller ſhall pay Tithes for that Year. In this Caſe, the Rector who ſerves the Cure for 
25. 64. per Acre ſhall not contribute to the Poor's Tax, but the Farmers who have ſuch a Benefit of 
6 d. per Acre without any Manner of Conſideration for it by raiſing ſo much on the Land-holders; 
therefore the Seſſions Ord was quaſhed, and the Rate confirm'd. 


1 


13 5 


See(A)pl1. (G) Rates. Good or not. And ſet gſide in what Cale, 


5 HERE are four adjacent Towns within the Pariſh of Banbury, and 
there is an Overſeer within each Town, and an Overſeer alſo within 
the Borough; they all join in one Account, and there is but one Rate made 
for all the Pariſh, but the Overſeers of each Irene, Town collect and pay 
the Money within ſuch Town ; one who is Tenant of Lands in one of theſe 
Towns lives in the Borough, and is aſſeſſed by the Overſeer of the Borough fir 
the Lands within the 70 own, and paid to the Overſeer of the Borough; and 
the like is done in the other Towns; ſo that the Overſeer of the Borough 
had a Surpluſage for the Poor within the Borough, and the Overſeers ot 
the Towns wanted Money tor the Relief of the Poor within the Towns, 
tho' the Poor within the Towns were leſs than thoſe within the Borough; 
and upon this the Juſtices ordered, that there ſhould be a Di/tribution 
made; and this Order with others being removed, it was moved to be 
uaſhed by North and Levinz, but — 2 ; and tho' the Statute of 14 
Gar. 2. was cited, and this Gale urged to be within that Statute, 1t Wi 
not agreed to be within that Stature. Skin. 258. Mich. 2 Jac. 2. B. R. 
The Gale of the Borough of Banbury and the adjacent Towns. 

2. Altho' a Poor's Rate be really made at the Seffions on an Appeal, yet 
if it does not appear by the Order it ſelf, as by Recital of the former Orde! 
&c. the later Order ſhall be quaſhed, and rhe Court refuſed to ſupply th 
Defef in the Order by Afidavits. Comb. 133. 134. Trin. 1. & NM 
B. R. Anon. N 

3. The Church-wardens and Overſeers, and ſome ot the Inhabitan's 
of this Pariſh made a Poor's Rate, which was confirmed by two Fuſtices, u 
which ſeveral were not taxed for their perſonal Eftates, (which was efte- 
neous) but the whole lay on the Real Eſtates of the Pariſh; on which ſe- 
veral of the Inhabitants appeal'd to the Seions, and they ordered tha! f. 
ſaid Rate ſhould be annulled, and a new one made; accordingly the Chun 
wardens made a new Rate both on the Real and Perſonal Eſtates, = 


_—_ eo  W XWwAw ee 


Poor. 
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Rate was confirmed by two Juſtices. Bur in the new Rate there was a 
great Inequality, the Rea! Eſtates being rated in Proportion ten Times more 
than the Perſonal; tor which ſeveral ot the Inhabitants appeal'd again to 
the Seſſions, where another Order was made to diſcharge the ſaid Rate. 
And now theſe two Orders of Seſſions being removed by Certiorari into 
B. R. it was moved to quaſh them; becaule the Seſſions can only relieve 
particular Perſons grieved by the Rate, and cannot ſer alide the whole 
Rate. Sed per tot. Cur. ſure the Juitices at Seſſions upon an Appeal by 

ticular Perſons grieved, may, it they ſee Reaſon, ſet aſide the whole 
ate. The Juſtices have a large Power, and in both theſe Caſes, either on 
the firſt Rate where the Pertonal Eſtates were not charged, or upon che 
ſecond where they are unequally charged, ir is impoſſible tor them to give 
Relief without ſetting aſide the whole Rate, which therefore they may 
legally do, being impowered by the Act ro take order herein according 
to their Diſcretion ; by Virtue of which, as they may ſer aſide the whole 
Rate, ſo they may make a new Rate themſelves, or order the Overſeers 
&c. and Church-wardens to make a new one, as was done in this Caſe, 
wherefore thoſe two Orders were confirmed. 12 Mod. 212. Mich. 
10 W. 3. B. R. The King v. the Inhabitants of St. Leonard Shore- 


ditch. 

If a Poor Rate be made for a whole Near, it cannot be confirmed in 
part, but muſt be tor the whole or no Part. 8 Mod. 10. Mich. ) Geo. 
Biſhopſgate Church-wardens v. Beecher. 

5. It the Rate be illegal, the“ 7uftices may refuſe to ſign it, but as to * And thay 
the Sums or Parties aſſeſſed they have nothing to do with it, the Remedy is g, po 
by dppeal 3 and tho' the Aldermen of Dorcheſter refuſed to ſign a Rate, be- upon a pl 
cauſe of Inequality ; 78 the Court granted a Mandamus, and after a qairus di- 
Return a peremptory Mandamus, and then an Attachment, in order that rected to 
the Parties grieved might appeal. Cited per Cur, MS. Caſes Mich. 8 8 
Geo. B. R. in Caſe of the King v. Beecher. Cafes Hill. 4 


; Geo. B. R. in 
Caſe of the Inhabitants of Boſton v. the Inhabitants of Horncaſtle in Lincolnſhire. 


6. A Rate that is of it ſelf good, may be quaſb, where it ſays it ſhall be Parker ſaid 

a Standing Rate ; per Earl. Poor's Settlements 23. pl. 33. in Caſe ol Shag- A 2 
forth v. Northbovey in Devon. 75d. if 
the Rate is 


wot good, it is a mere Nuljity, and you are not bound to obey it Poor's Settlements 48. pl. 41. in Caſe 
of the Pariſh oſ Ringmere v. Petworth in Suflex. Shaw's Pariſh Law 221. S. P. 


J. To quaſh a Poors Rate the Parties aggrieved appealed to the Seſſions, &. E Shaw's 
the Hong made an Order to levy the Money on Account ot the Rate ac- Pariſh Law 
cording to the Land Tax ; it was mov'd to quaſh ir, becauſe Perſons that 

do not pay to the Land Tax yet contribute to the Poors Rate, as Perſons 

who have a conſiderable Sum of Money. Hab d, per Cur. Poors Set- 

tlements 93. pl. 96. The Pariſh of Camberwell's Cale. 


(H) Remedies for recovering of Rates. See (A) pl. 


i. IT was ſaid, That a Warrant to diſtrain for a Poors Rate ought not 

to be granted before Demand made; For the firſt ought to be only a 
Confirmation of the Aſſeſſment for the Poor, and afterwards upon Refuſal Ec. 
a new Warrant is to be made for Diſtreſs c. and Holt ſaid ht friffly it 
was fo, but the Practice having been in the Caſe of Taxes to grant ſuch 
Conditional Warrant to diſtrain, Communis Error facit jus. Comb. 342. 


Trin. 5 W. z. B. R. in Caſe of Eaſt India Company v. Skinner & al. 
5 R &. 15 
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Dalt Juſt. 
255 cap. 73. 
cites 8. C. — 
Nelf. Juſt. 


$36 cites 8. 


See (A) pl. 
1. S 3. 


2 Shaw's 
Pract. Juſt. 
46 cites 8. 
C.—Shaw's 
Pariſh Law. 
219. Cites 8. 
G. 
Such Order 
muſt begin 
with two 
ſuſtices, and 
if it be an 


Original Order of Seſſions it is not good. 5 Mod. 397. Paſch. 10 W. 3. Anon. 


| Shaw's Pa- 
riſh Law 


216. cites S. 
GG 


Poors Settle- 
ments 153. 

|. 203. cites 
BCS. P 
2 Shaw's 


' whole Near, which (it was obje&ted) was unreaſonable ; For their AÞilIty 


— 


2. It the Poor Rates are unrecetved, and the Overſeers lay out a Syn ; 
their own, they are remedileſs it they do not raiſe it before they are pat 
out of ther Office. Juit. Caſe Law 235. cites Black. 23), 238. 

3. The Churchwardens and Overſeers ot the Poor, by Warrant from 
any two Juſtices ot the Peace (Ofior. 1) may levy the Tax by Diſtreſs and 
Sale of Gods where any Perſon reſuſes Payment of the Sum he is alſeſſed 
And if there be no Diſtreſs whereby the ſame may be levied, he 1hall be 
rg to the Common Gaol! there to remain till Payment. 2 Shaw's 
Pract. Juſt. 42. 

3 was mov'd for, and a Rule obtain'd for an Alderman to 
ſbeuw Cauſe why he refus'd to grant his Warrant to diftrain for a Tax for Re- 
lief of the Poor; who at another Day ſhew'd that the Churchwardeng 
had made a Tax for the whole Year, when they ſhould have made only a 
Quarterly Tax, and thereupon a Rule was made that he ſhould grant his 
Warrant to diſtrain .@warterly, 8 Mod. 10. Mich. 7 Geo. 1721. Biſhopf. 
gate Churchwardens v. Alderman Beecher. 


(I) Rates of Pariſhes in Aid. 


i; N Order of Seſſions was returned upon Stat. 43 Elix. for rating the 

Pariſhes adjacent &c. for Relief ot a poor Pariſh. Exception was 
taken, That by the Statute this ought to have been done by the tuo next 
Fuſtices, whereas this Order was made at Seſſions. And by the Sollicitor 
General, it it be made 3 the Juſtices &c. then it is by two, and 
they ſhall be ſuppoſed to be at the General Seſſions. And per Wythens, 
you have not | gripe the Statute and do hereby prevent the Appeal. Ad- 
journatur, and it was afterwards at another Day quaſhed for that Reaſon. 
Comb. 25. Trin. 2 Jac. 2. B. R. The King v. Grieſly. 


2. A Pariſh in Colcheſter being ſurcharged with Poor, the Juſtices 
made an Order that wo other Pariſhes in Colcheſter ſhould pay to the Re- 
liet of the Poor within this Pariſh, viz. the cue 5 s. per Week, and the other 
85. per Week, and that theOverſeers ſhould collect it; and the Order being re- 
moved by Certiorari, Alibone moved to quaſh ir, becauſe not purſuant to 
the Direction of 43 Elix. which ſays (others of other Pariſhes) ſo that it 
ought to be aſſeſſed by the Fuſtices upon particular Perſons, and not gener- 
ally, (and fo it may be done, and it has been admitted ir might be done 
this Term before; and alſo a Caſe remembred in Pemberton's Time, when 
it was ſo ruled). But the Court ſeemed to be of Opinion that it was well 
enough and according to the Right Courſe; and that the Juſtices are only 
to atteſs the Cuantum, and then the Rate is to be made by the Overleers 
of the Poor of the Parith, and ſuch was the Opinion of the Court. Skin, 
258. Mich. 2 Jac. 2. B. R. St. Rumbald's Parith Caſe. 

3. It was moved to quaſh an Order made by two Feftices, that the In hu 
bitants of L. G. ſhould pay a yearly Sum to Whetftone, 11t, becauſe it wi 
not ſaid Quorum Unns ; but that Exception was diſall>w'd. 2dly, For that 
it was only ſaid that Whetſtone was at great Charge in maintaining tit 
Poor, but not that they were unable. Note, Upon an Appeal the Juttices 
made an Order at the Seſſions wherein it is /aid they were Oppreſſes which 
implies Inability. Comb. 241. Hill. SW. & M. EB. R. The King v. the 
Inhabitants of Little Glen in the County of Leiceſter. 

4. Upon an Order ſor Contribution to the Relief of a Poor Pariſh it 
was ruled that the Juſtices may either charge particular Perſons or tl. 
Whole Pariſh, and they to levy it, but here a + Sum in Groſs was laid fe. 


mah 


Poor. . 
may change; Nevertheleſs the Order was confirmed. Comb. 309. Mich. Pratt. Juſt. 


6W. & M. B. R. The King v. Knightly Inhabitants. 43. Cites 2 


. Bulſ. 352 — 
uſt. Caſe Law 234 citesS.C —Shaw 'sPariſhLaw 216. cites S.C [but I ſee no ſuch Point there I- It was re- 


jolved that the Juſtices might impoſe the Charge upon any of the Inhabirants of the neighbouring Parith, 
and were not obliged to put a general Tax upon the whole Pariſh, the Words of the Statute being (any 
other of any other Pariſh) Vent. 3 50. Mich. 32 Car. 2. B. R. Anon.—— Dalt. Juſt. 253. cap. 73. cites 
5. C — . P. cited by Holt Recorder, to be ſo ruled in the Caſe of a Pariſh in Cambridge. Mich. 
22 Car. 2. B. R. after having been diverſe times argued by Pemberton and Pollexfen, and it was allow - 
ed to be ſo by the Court. Skin. 259. Mich, 2 Jac. 2. B. R. in Cafe of the Borough of Banbury, and 
the adjacent I owns. — The Juſtices may tax any other Perſons within the Hundred to pay ſuch 
Sums of Money as they ſhall think fit. Dalt. Juſt. 225. cap. 73. 

+ Upon a Motion to quaſh an Order for charging ſeveral Pariſhes to contribute to the Relief of the 
Poor of another Pariſh, it was ſaid by the Court, that ſuch a Contribution may be by a Gre Sur: 


yearly. Comb. 242. Hill. 5 W & M. B R. Anon. —-— Poors Settlements, 152. pl. 202. cites S. C. 
— — Shaw's Pariſh Law 216. cites S. C. 


5. Holt Ch. J. ſaid, That poſſibly a Place Extra-parochial may be tax'd When Inha- 
in Aid of a Pariſh ; but a Pariſh ſpall not be tax d in Aid of that. 2 Salk, bitante of an 


486. Hill. 11 W. 3. B. R. in Caſe of the Precin& of Bridewel} v. the %% 3 


8 n al Place are 
Pariſh of Clerkenwell. tax'd forwards 


the Relief of 
the Poor of an adjoining Pariſh, the Tax muf! be by Poll, wy, particular Inhabitant by himſelf ; Put 
where it laid upon Hundred it is otherwiſe ; becauſe there are Officers who may proportion what every 
Body is to pay. MS. Cafes, the Queen v. Inhabitants of Clarendon Park, and the Hundred of 
Cudworth ———— But at another Day the Court held that the Realon was, becuule the Pariſhes were 
taxable by themſelves at the Common Law, and that in the ſaid Caſe the Inhabitants of an extraparechial 
Place may be taxed in general, and that they may proportion the Particulars upon every Inhabitant, 
or the Tax at firſt may be lain upon every Perſon by himſelf, but the uſtices cannot appoint two Per- 


ſons to do this, and that the Mone) ſhall be levied on ſuch and ſuch , And being thus appointed, the Order 
was quaſhed Ibid. 


6. In a City where one Pariſh is not able to relieve their Poor, the ext 
Pariſh being able is to aid them by a weekly Allowance, but when the Cauſe 
ceaſes ſuch Allowance is to ceaſe alſo. Juſt. Caſe Law 234. cites Black. 

260, 262. 

7. In Caſe a Pariſh is not able to maintain its own Poor, two Juſtices & E. Nel. 
may tax any other Pariſh within the Hundred towards their Relief, and J%* 533. 
it the Hundred be not of Ability to relieve their Pariſhes, rhe Juſtices in 
their Hong may tax any other Parith or Pariſhes uuthin the County. 2 
Shaw's Pract. Juſt. 42. ; 

8. An Order was made by 8 of the Borough, for the Pariſh of Pra jus 
St. Peters to pay to the Officers of St. Mary's the Sum of 205. weekly, un- 28. cis S C 
til we the ſaid Juſtices ſball ſee fit to Order to the comtrary. It was objected, —-Shaw's 
iſt, That it does not appear that the Pariſh of St. Mary's is * gvertur- Pariſh Law 
thened with Pcor ; but over-rul'd ; For the Order follows the Words Lies tos 
at the Statute. Secondly, It is ſaid, That they are Juſtices oft rhe Town „„ ſt appear 
and Borough, and it appears upon the Order that the Pariſh of St. Mary's is that the Pa- 
within the Borough but not within the Town and Borough. But per Cur. they * which, 
are Juſtices of both. zdly, The Order is, until we ſhall fee fit to order rhe prays 0 ebie 
contrary, where the Act never gave the Juſtices ſuch an Authority, and t rot alle 
it is in Effect making a Perpetual Order; For it one ot the Juſtices die or to pay ſuffi- 
be remov'd, no other Juſtice can alter it till they the ſaid juſtices ſhall fee cient Sums, 
lit to alter. And it was quaſh'd per Cur. for the laſt Objeftion. Poors 4 y 
dettlements 121. pl. 165. Paſch. 12 Geo. 1. The Inhabitants of St. Peter's pr” Ee 

Jertion or 
and St. Mary's in the borough of Marleborough. | an Adjudica- 


tion that it 
apteared ſo to tLem. MS, Caſes, Conbett v. St. Mary's Lincoln. 


For more of Poor in General, See Apprentices, Baſtardy, Overſeers, 
Re:noval, Selſions, Settlements, and other proper 1 itles. 
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Portions. 


See (B) (A) Raiſed. How. By Sale or Mortgage &c. 


I. Ortion charged by Virtue of a Power | was decreed] to be raiſed by 
Sale or Mortgage and not by Perception of Profits. MS. Tab. cites 
February 28th, 1701, or 1707. Kelly v. Ld. Belle w. 
In this Caſe 2. A Term of 99 Tears was by Marriage Settlement created, and veſted 
No expreſs in Truſtees for making Proviſion for younger Children, whereby in Caſe of 
Ze was li- both Sons and Daughters, the Daughters were to have 10001. each, at 
mited when . : ” : 
the $5001, the Age of 21 or Marriage; and if no Son and but one Daughter, the to 
Pertions were have 5o00 I. but if more Daughters, then 80001. between them, to be rai. 
payable, but ed out of the Rents, Iſſues and Profits as ſoon as conveniently could te. The 
= * Father died without Iſſue Male, leaving 3 Daughters; and on a Bill 
wasdeclared brought by the 3 Daughters, it was urged that the $0001. ſhould be raiſed 
of the Term by Mortgage or Sale, becauſe here was a Time limited for Payment, vis. 
for raiſing on the Death of the Father without Iſſue Male; For that then ſays the Decd 


toc0 a. the Portions ſhall be raiſed as * ſoon as conveniently they may, which is in 


um oi 22 of Law preſently; And of the ſame Opinion was the Ld. C. 
paya le x arker, and fo decreed it. Paſch. 4 Geo. 1. 10 Mod. 401. Aſhton v. v. 
21 Or ar- 


riage, in Caſe of there being no Son; And the Term was not made without Impeachment of Waſt. 
It was ſaid by the Counſel for the Plaintiff, and ſo ruled by the Court, that the Dauel ters were Pur- 
chaſors of their Portions by their Mether's Marriage and Portion, but the Limitation to the Defendant, who 
was Brother to the Grantor, was voluntary; That the Meaning of the Word ( Pertion) is a Proviſion for 
Varriage, but the leiſurely way of raiſing Money by yearly Profits would not anſwer ſuch End; That 
rhe Words (Profits of Lands) eſpecially when to pay Portions or Debts, imply any Profits <vlich tle 
Land <vould yield, either by ſelling or mortgaging ; That though the Words (Yearly Profits) miglit make a 
Difference, yet the Word (Yearly) was here omitted. Wms's. Rep. 415 &c. Paſch. 1718. Trafford v. 
Aſhton. 

* But where the Term was for raiſing Portions for Daughters by Rents and Profits, or by Sale or 
Mortgage, and to be paid at the Daughters Age of 18 or Marriage, provided that no Maintenance uud 
commence till Death of the Father, but at the Quarter Day after ; and provided, if all the Daughters die be- 
tween 18 or Marriage, then the Term to be void; and a Power with Conſent of Truſtees to revoke the Uſes. 
The Mother died leaving no Son, and but only one Daughter, who married |. S. Lord C. Maccles- 
field thought that the Portion (being 3000 1.) remained yet ſubject ro a Contingency, and therefore 
not to be raiſed till this Contingency is out of the Cafe, which cannot be done during the Father's 
Life; And the Words of the Clauſe for paying the Portion being [tho* they are not taken into the State 
of the Caſe in the Report] viz. That the ſame ſball be paid at the Daughters Age of 18 or Marriage, 0 
as ſoon after as conteriently may be, His 2 inferred, that it was not to be raiſed till it could be 
done with Conveniency, and ſaid, that in his Opinion it cannot conveniently be raiſed by ſelling a 
Reverſion, which will incommode the Family to that Degree as to ruin the Eſtate, and ſo declared 
that he thought it could not be conveniently raiſed till the Father's Death Hill. 17 22. 2 Wms s. Rep. 
93. to 102. 'Þeresby v. Newland. Affirmed in the Houſe of Lords. Ibid. 


Chan. Prec. 3. A. purſuant to Marriage Articles ſettled Lands on himſelf for Lite, 
583 .. = Remainder to his Wife for Life, Remainder to the firſt &c. Sons &&. 
_ Reba. Remainder to Truſtees for 120 Years for raiſing 15001. for Daughters Fa: 
ary 5, 1723. lions, VIZ. out of the Rents and Profits of the Premiſſes, as well by Leaſcs js 
S. C. That one, two, or three Lives, or any Number of Tears deterninable thereon, 0 
the Truſtees for 21 Years abſolutely at the old Rent. They had only one Child, viz. 5 
N Daughter named M. [It ſeems that the Wite was dead rho' not mention. 
ney by Mort- ed] A. having reſerved to himſelf the Reverſion in Fee, ſettled che ſame 
gage of all Expectant on his own Death without Iſſue Male, and ſubject to the 125 
the Term, Years Term, 10 Truſtees, for 10 ears, Remainder t B. his Nephew /i 
Thar the CLiſe, Remainder to his frſt Sc. Son in Tail Male, Remainder to C. Grant. 


— 122 ſon of A. and Son of M. in Tail Male, Remainder to A. in Fee. The 1? 


Ar 


a Te. . , ad eg Eos 
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Mars Term was, that if M. and her Husband would releaſe ther 500. then the ard decreed 
Truſtees ſhould raiſe 19001, viz. 15001. to be veſted in Lond for the Benefit ys wy i 
F M. and her Husband, and the cher 400 J. to be paid to the Husband of * 
17, A. died without Iiſue Male, leaving C. his Executor, M's Portion there being 
not being paid; B. enter'd and enjoy'd tor 4 Years, the Portion ſtill un- an expreſs 
aid. The ſurviving Truſtee died, and Ml. having adminiſtred to him Aer 
ihe and her Husband, and B. aſſign'd the Term ot 120 Years to J. S. who e 3 
advanced the 1500 1. B. died without Iſſne Male after 5 Years Poſſeſſion be raiſed by 
but left ub Aſſets. The Queſtion was, whether the Money could be raiſed Rents and 
by Mortgage, or any other 2 by the Words of the Truſt, than by an- e Low. 
nual Profits or Leaſing? Ld. C. Macclesfield ſaid, he thought it material corps gf 
to know the yearly Value of the Premiſſes, and that he took it to be a Leaſes for 
Rule, that where a Truſt of a Term for raifhng Portions diretts a particular 21 Years, 
Method, it implies a Negative that they ſhall not be raiſed any other Way; - cs that 
and when it is as here to raiſe by eating &c. it ſhall not be any other 8 
Way; and that it is conſiderable that even by leaſing it could not be raiſ- gage for the 
ed but by weg, the old Rent; that the natural Meaning of raiſins a whole Term. 
Portion by Rents, Iſſues and Profits is by the * yearly Profits ; But to prevent >» ſome Ca- 
an Inconventence, the Word (Profits) has in ſome particular Inſtances been % N * 8 
extended to anyProfits which the Land will yield, but not where reſtrained the whole 
by ſubſequent Words. And his Lordſhip obſerved, that at the Time of Term may 
making this Settlement, (viz.) in 1657. he thought the Word (Profits) M . 
was not extended to ſignity Profits to be made by Sale or Mortgage. Paſch. — 59 — 


1722. 2 Wms's Rep. 13 to 21. Ivy v. Gilbert & al. The Re- 

; porter ſays, 
That this Decree was afterwards affirmed in the Houſe of Lords, though thought a very hard Caſe 
: Wms's Rep. 21—8. C. cited by the Maſter of the Rolls. Hill. 17 31. and concluded, that there was 
not one ſingle Precedent where a Sale had been decreed of a Truſt- Term for a Portion appointed to be 
niſed by Rents and Profits, and no time limited for Payment. 2 Wms's. Rep. 624, 605. in Caſe of 


Evelyn v. Evelyn. : 
* Truſtees being to pay the Daughters Portions out of the Rents and Profits, it was objected that 


they had not Power to ſell ; ro which the Court replied, That the Truſtees were not to pay the Por- 
tions out of the annual Rents and Profits, but cut of the Rents and Profits, and thoſe Portions were to be 
paid at prefixed Davs, which the annual Profits would nor do; and therefore conceived the Fruſtecs 
might ſell for that Purpoſe within the Intention of the Truſt. Chan. Caſes 176. Trin. 22 Car. 2, Back- 


houſe v. Middleton. 


When n9 Time is limited for Payment of Portions, and the Claimants 
are of very tender Nears, tho the Right to the Portions ve in ſuch Inſant 
Daughters, yet they are to be raiſed by Rents and Profits; Per the Maſ- 
od the Rolls. 2 Wms's Rep. 603. Hill. 1731. in Caſe of Evelyn v. 

velyn. 

ag As where Lands were limited to the Husband for Lite, Remaind- S. C. cited by 
er to the Wife ſor Life, Remainder to the firſt &c. Son in Tail Male, * 8 
Remainder to J. S. in Fee; Provided that if uf ny Male, but a Daughter J;;11 1d. 
le living at the Husband's Death, then the Truſſees ſhould fland ſciſed of the 2 Wm. 
Premiſes to the Intent that ſuch Daughter ſhould receive 10000/. cut of the Rep. 604. in 
Rents, Revenues and Profits thereof, and 1001. a Year for Maintenance, and op WF YOu 
this 100001. to be for her Portion, without appointing any Time tor Pay- 3 phe 
ment. There was no Son, and but one Daughter, who died unmarried ar 
V. The 100001. was decreed to go to her 1 and to be raiſed 
out of the Profits. Trin. 1688. 2 Vern. 72. Ld. Rivers v. Ld. Derby. 

6. By Settlement of the Manor of W. — A. was Tenant tor Lite, Re- 8. © argued. 
mainder to his firſt &c. Son in Tail Male, with a Power to A. to charge the Gibb. 131. 
ſame with 6000 /. by Leaſe Mortgage or otherwiſe, without Reſtriction, and 
With a Power to every one of the Sons when in Poſſeſſion to limit a Fornture 
7 1001. a Near for every 10007. and to make Leaſes ſans Waſt (but without 
Prejudice to any Jointure to be made) for raiſing Daughters Portions not to 
exceed their Mothers Fortune, and the Leaſes not to take Effet? until Failure 
7 Iſue Male of ſuch Son making ſuch Leaſe, with Power 1 any in Poſſeſſion 
i Leaſe for 21 Years at the moſt improved Rent. A. by another Settlement 


of Other Lands made the Day following limited the ſame to the ſame £49 
18 wil 
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with this Difference only, viz. that as to the Son's Power of Leating tf; 
railing Daughters Portions, theſe Words were added (/ as ſuch Leaſe 5; 
Leaſes fpould ceaſe and determine upon the raifing of ſuch Portions and Coſts 
and Charges tor railing of the ſame). A. died, and upon the Marriage of 
B. che Eldeſt Son, he by V irtue of the Power limited a Term ot 500 ears tg 
"Truſtees to commence from and after Failure of Iſſue Male of the ſaid B. and 
by and out of the Rents, Iſſues and Profits, or by Sale, Mortgage, or Leaſe 
or otherwiſe, as ſoon as conveniently might be after his Deceaſe, raiſe 89000 J 
(fo much being his Wite's Fortune) for Daughters Portions ; Proviſo that 
the Term ſhall not prejudice the Fointure, and that immediately after the raiſ- 
ing the Term ſhall ceaſe. B. died leaving 3 Daughters but no Son, who at 
about 4 Years of Age brought cheir Bil againſt the Remainder-man in 
Tail tor a preſent Sale of the 500 Years Term, —It was agreed by Ld.C 
King, Ld. Ch. J. Raymond, and the Maſter ol rhe Rolls, That the good!. 
ſhould be raiſed out of the Rents, Iſſues, and Profits of the 500 Years 
Term, and not by Sale or Mortgage; and that no more than 80001, ſhould 
be raiſed in the Whole, and the Profits to be accounted from the Death 
ot B. The Maſter of the Rolls took Notice of the different Limitations 
in the two ſeveral Settlements, and that thereby it was plain, that a Sale 
was not intended by B. and that it was not poſſible that the Term could 
ceaſe upon railing the Portions in any other Senſe or Way than by railing 
them out of the growing Profits. And Ld. Ch. J. Raymond relied much 
on the Intention of the Maker of the Settlement, which appeared to }: 
plainly to 8 the Hſtate in the Male Line, and fo thought it would be 
extreme hard to decree what wculd be the Deſtruction ot the Eltare a. 
gainſt the Intention of the Party. Hill. 1731. 2 Wms's Rep. 591. 598, 
to 605. Evelyn v. Evelyn. 


See (A) (B) At what Time to be raiſed or paid. 


S C. cited x, Marriage Settlement a Term is limited to raife 5000 I. if but 
Wrms's Rep. one Daughter, to be paid at 21 or Marriage, which ſhould firſt haj- 


8 6 _ pen after the Deceaſe of the Father and Mother, or within fix Months alte 


Vern. 658. either of thoſe Days or Times. There was only one Daughter, and the Fi 
Trin. 1710. ther dy'd. Daughter comes to 21 ; Decreed the 5000 I. to be raiſed, tho 
and 3 Ch R. the Mother was living. 2 Vern. 458. Hill. 1103. Gerard v. Gerard. 


200. 203.— 
8 C. ces 2 Vern. 641. in Caſe of Corbet v. Maydwell.—and Ibid. 655. in Caſe of Hickman v. Anderſon 
where this is ſaid to be a Strain.—S. C. and it being inſiſted, That the Portion ought not to be raiſe 
till after the Deceaſe of the Mother, becauſe this Term did not take Effect in Poſſeſſion till after her 
Death, and it is appointed to be raiſed out of the Rents and Prefs ©. and if it might be raiſed in the Lit 
of the Mother, it might ſo have been in the Life of the Father; But it was anſwered, and ſo held) 
the Court, That it could not be pretended to be raiſed in the Father's Life, becauſe the Term, which 
was the Fund to raiſe it, veſted in Contingency till after the Death of the Father, it being to veſt on his by: 
ing <vithout Iſſue Male, and leaving [ſue Female; But where a Term did veſt, though it was in Recer1 
2 the Deceaſe of the Father, yet the Money being payable at a certain Time, as at 21 or Marrlag), 
there it had been decreed to be raiſed even in the Father's Lifetime; and that ſo it was in the Lord Tri 
cy's Cale, and alſo a Caſe of * Peliard v. Jones, where it was ſo reſolved in an Appeal to tit 

ouſe of Lords. And though the firft Clauſe for Payment of the Portion, had it ſtood ſingle, haf 
been pretty plain, that it could not have been paid till after the Deceaſe of the Father and Mother, J 
by the ſubſequent Words it ſeems to be intended, that it ſhould have been paid in their Life time, upon Maria?! 
in Caſe ſuch Marriage had been with Conſent. And ſo the Intent appearing upon the whole Dees 
and being for a Portion, it was ordered to be raiſed by Sale in Caſe the Heir at Law did not pay “ 
2 Freem. Rep. 271. pl. 340. Gerard v. Gerard. | 

* A Settlement was made to Husband for Life, Remainder to the Nite for Life, Remainder to the 1} 
and other Sons in Tail Male ſucceſſively, Remainder to Truſtees for 200 Nears ; and the Term was dec)? 
ed to be upon Truſt, that the Truſtees, after the Death of the Husband and Wife, ſhould out of the Rent 
and Profits raiſe and pay 4000 J. for younger Children, at their Age of 21 Years, unleſs the Perſon n 
Remainder ſhould raiſe and pay the ſame ; and the Term was decreed to be ſold, and the Portions ras 
in the Life-time of the Father and Mother. Mich. 1 W. & M. Abr. Equ. Caſes 37. pl. 2. Heliar v. o,jõ̃ 
S. Ccited Wms's Rep. 451. Arg. Jo.201.Greaves v. Pattiſon, S. P. and the introduttive Words uc 
In Caſe theſaid Father ſhould die without Iſſue Male, then the Truſtees ſhould out of theRents and 15 


— — 
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fits raiſe 5000 Il. and 200 l. ſer Annum for Maintenance in the Interim. The Wife died, leaving one 


Daughter; and per three uſtices againſt one, the Portion was to be raiſed immediately, though tlie 
Father was living, the Daughter being married. 


2. Lands limited on Marriage to- Husband and Wite for their Lives, S. C. cited 2 
Remainder to the Heirs Male of their Bodies, and if no Iſlue Male of Vern, 641. 


their Bod ies, and one or more Daughters, then to Truſtees tor Soo Nears 91 Far bag E 


from the Deceaſe of theSurvivor, in Truſt to raiſe by Sale or Mortgagetooo l. tor Maidwell.— 
Daughters Portions, but no Time for Payment. Ihe Father died leaving one S. C. cited 3 
, 8 : 

Daughter and no Son of that Marriage; per Maſter of the Rolls, the Term Ch. R. 201. 
aroſe on the Deceaſe of the Father without Iſſue Male, tho* not to take * 8 
Effect in Point of Profits till after the Deceaſe of the Mother; but the 12 ; 
Portion is veſted in the Daughter, tho the Mother is living. And decreed to Ch. Rep 20. 
raiſe it by a Sale with a reaſonable Maintenance in the mean Time not ex- Who ſaid, it 


ceeding the Intereſt of the Portion from the Death of the Father or at leaſt e Ce of 


from the Time the Portion might have been raiſed by a Sale. 2 Vern. 460. Gr Patti⸗ 
Hill. 1703. Stani forth & al. v. Stanitorth. ſon, or of 
Staniforth 


and Staniforth, had been Res Integra, he ſhould not have gone ſo great a Length, Approved by 


Ld. C. Parker. Wms's. Rep. 452. 


3. A. upon his Marriage ſettled Lands to the Uſe of himſelf for Liſe, 


Remanider to Truſtees for 50 Years, Remainder to the Heirs-Male ot 


his Body by his intended Wife, and it he ſhould happen to die withour 
Iſſue Male of his Body by his Wife, and there ſhould be one or more 
Daughters of their two Bodies, which ſhould be unmarried, or not pro- 
vided for at the Time of his Death, ſuch Daughter (if but one) thould 
have 2000 J. and 301. per Annum, iſſuing out of the Profits till the Por- 
tion ſhould become due ; the Portion to be payable at the Age of 18, or Day 
of Marriage, and a Power tor the Truſtees 7o raiſe it by Sale or Mortgage 
{oe Term, or Perception of Profits. The Wife died leaving but one 

aughter ot this Marriage, and no Son, and the Daughter being above 
21 married to the Plaintiff. The Queſtion was, whether the Truſtees could 
raiſe her Portion in the Lite of her Father? And on great Conſideration 
it was held by the Ld. Chancellor, That rho” a Term is limited in Re- 
mainder to commence aſter the Death of the Father, yet if the 2 is to 
raiſe a Portion payable at the Age of 18, or Day ot Marriage, without 
queſtion the Daughter ſhall * not wait the Death of her Father, but at the 
Age of 18 or Marriage may compel a Sale of the Term. But in the prin- 
cpal Caſe, rhe Daughter, who is the Subject of this Proviſion, mult be a 
Daughter unmarried or unprovided for at the 'T'ime of the Father's Death, 
waich is a Contingency nor yet happened; That this Caſe was too ſtrong 
for the Court to attempt to get over, and to do it would create great 
Confuſion, and it would be to no Purpoſe for any one to make Deeds, if 
the Argument of Convenience or Inconvenience ſhould prevail to over- 
rule them; and therefore diſmiſſed the Bill. 1 Salk. 159, 160. Trin. 9 
anne. Corbet & Ux v. Maid well. 


no Doubt Intereſt was payable, tho' the Father was living. 2 Vern. 656. 658. in S. C. 


3 Chan. Rep. 1 9 . 
d] J 


24. in Caſe of Corbet v. Maidwell. 


4. A. made a Settlement to the Uſe of himſelf for Lite, Remainder to 
he Uſe of his firſt Son in Tail Male, Remainder to Truſtees for 40 Years, 


Remainder to A. in Fee. The Term is declared ro be in Truſt, that if 
A. tould die without Ine Male of his Body then the Truſtees ſhould raiſe ingen, à in 


5000 /. 


3 Chan. Rep 


190 fo 200, 
S. C. accord- 
Ingly.—— 

2 Vern. 649, 


it be a Ferm 
in Remain- 
der, and not 
in Poſſeſſion; 
per Cowper 
C. And ſays, 
that in the 
Caſe of + 
Jones. 

the Queſtion 
only was, 
when Inte- 
reſt was to 
commence of 
a Portion 
payable at 
18 or Marri- 
age, and no 
Contingen- 
cy, and there 
17 8 


C cited by Name of YL eyter v. Jones. November 14. 10 W. 3. and affirmed in the Houſe of Lords. 


rm and Portion are both to ariſe on a Contingency, as in the Caſe of Staniforth v. Sta⸗ 
nitorth, there becauſe a total Failure of Iſſue Male between the Parties is all that is contingent in the 

(for it is certain that all Fleſh muſt die) the Portion thall be raiſed in the Life- time of the Father 
or Mother at the Day of Payment, which was 18 or Day of Marriage, in regard the Term muſt 
certainly veſt, and can never be defeated by leaving of Iſſue Male; per Cowper C. 1719. 3 Ch. Rep. 


Where the 
Term 7s ve ſt- 
d, and the 


e 
Portion con- 
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the Cale of Foo for Danphters Portions, payable ai 21 or Marriage, with a Provyi. 
C_ ion tor Maintenance in the mean Time. The Wife died, leaving two 
ee 6 aa Daughters and no Iſſue Male; and Reſolved per 3 J. that the Right to 
Failure of Ig the Portion was veſted by the Mother's Death without Iſſue Male in the 
ſue Male Lite ot the Father; For other wiſe the Father might live fo long that the 
re Portions might be of little Service. 2 Jo. 201. Greaves v. Matti ſon.— 
Neceaof cited 1 Salk. 160. Trin, 9 Ann. in Canc. in the Caſe of Corbett v. Maid. 
the Father well. — In which Caſe it is reſolved accordingly, and further alſo, Thiat 
withour I- it the Truſt of a Term for raiſing Daughters Portions be limited to take 
ſue Male of Eflect in Caſe the Father die without Iſſue Male by his Wife, and the Wite 


= Wie ot dies without Iſiue Male, leaving a gt os. in ſuch Caſe the Term is 
. 159. 


and the {aleable in the Lite ot the Father. Ibi 
Portion be 

raiſed even in his Life- time, becauſe payable at a Day certain, and eſpecially being directed by Deed 
to be raiſed by Sale thereof; per Cow per C. but he ſays they are Conceſſions made by him, becauſe 
he finds it has gone current ſo of late, but he thinks it of hard Digeſtion. 3 Ch. Rep. 204. 1710. in 
Caſe of Corbet v. Maidwell. 


5. Lands were ſettled on A. for Life, Remainder to ſuch Woman as A. 
ſhould marry, Remainder to fir/t c. Son of A in Tail Male, Remainder 
to B. with a Power for A. to charge 2000 J. for younger Children; A. died, 
2 only Daughters, and by Will charged the Premiſſes with 20001, 
payable at 21 or Marriage. The Daughters brought their Bill to raiſe 
the 2000 I. out of the Reverſionary Eſtate, and to have Intereſt in the 

* See(C)S.C. mean Time for their“ Maintenance. Ld. Harcourt, as to the Bill praying 
to charge the Remainder only with this 2000 1. Portion, held, that the 
Power and Charge made purſuant thereto did affect the Wife's Eſtate for 

1 as well as the Remainder, and that it was like a Power of Lealing 

which over-reaches all the Eſtates ; for which Reaſon it is uſual to inſert 

a Proviſo in ſuch Power of charging, that it ſhall not prejudice the Join- 
ture or other Precedent Eftates. Wms's Rep. 244 to 246. Hill. 1713, 
Beale v. Beale. 

6. In a Marriage Settlement a Power was lodg'd in Truftees to raiſe 
3000 | tor a Daughter to be paid her at the Age of 21 or Day of Marriage, 
which ſhould firft happen, when A. and his Wife ſhould die without Iſſue Male, 
and in the mean Time 100 J. per Ann. to be paid her for her Maintenance, 
Reſolved per Ld. Chancellor Cowper, upon the Authority of the Duke of 
Southampton's Cale, That rhe Words, when A. and his Wife ſhould dit 
without Iſſue Male, amounted to a Condition Precedent, and that the 
Time of raiſing the Portion did not commence when one of them ſhould 
be dead without Iſſue Male, and ſo the other be Tenant in Tail, after 
poſſibility of Iſſue extinct: bur when both of them ſhould be dead with- 
out Iſſue Male. Reſolved, That the mean Time, in which the 1001. per 
Ann. was payable tor a Maintenance, muſt neceſſarily relate to the inter- 
mediate Time between the railing the Money and her attaining the Age 
of 21 or Day of Marriage. 10 Mod. 314. Paſch. 1 Geo. 1. Champaey 
v. Champney. 

10Mod.433- 7. Marriage Settlement limited the Eſtate to the Baron for Lite, Re- 
* Was mainder to the Wife tor Lite, Remainder to the firſt &c. Sons, Remain- 
ee der to Truſtees for c Years, in Truſt that after the Commencement of tit 
ment of the Term, they ſhould raiſe 40001. by Rents, or Profits, Sale, or Mortgage, js 


Term) muſt younger Children, payable at 21 or Marriage, firſt happening, Remainder 
0 to the Heirs of the Baron. The Baron * leaving only one Daughter; 
ment in Poſ. it Was inſiſted that it was not to be raiſed till after che Commencement q 
ſeſſion; per the Term, and the Term does not properly commence till it comes in 
LA. C. Par. Poſſeſſion but was a veſted Remainder on the making the Settlement, and 
3 * S Was no contingent Remainder ; and decreed accordingly, that the Portion 

P4* © was not payable till after the Deceaſe of the fondo and would not 


C. Where 5 i, 
by Marriage Carry Intereſt in the mean Time. 2 Vern. 960. Trin. 1718. Butler 


Sertlement a Duncomb. 
Term was li- 


, . oO FYRO. 200 


——— —  —— 


— 


323 


ointreſs's Death; For if what was to 


do ſolikewiſe Sel. Chan Caſes in Ld. Talbot's Tim 
Cartwright. : 


8. A. ſeiſed of White Acre in Þ 
felt ant on the Death of F. F. devil 


his Son B. on Condition to pay M. his Daug hit 


er 
d on Default that 


by Sale 4 the Reverſions, with Intereſt from the 
and ſaid, That the Clauſe of Entry 


iean Time, ſo th 
ter but not to delay the Payment of the Portio 


oo. Mich. 1718. Bacon v. Clerk. 


9. A. on the Marriage of B. his Son ſettled 
forLife, Remainder to his Son for Life, Remaind 
to raiſe Portions of 10000 1. apiece it 2 Daugh 
rage with Maintenance in the mean Time 7o be 


the ſame to be rai 


a Daughter and dies Ld. Chancellor thought it 


ments, it was reſtrain'd to the commencing ot the” 


the Value ot the Eſtate, and th 
Directions. Mich. 1718. Ch. Prec. 503. Lady Pi 


fad, That tho' he did admit that he muſt take the Act as he 
ath of A. or B. the Maintenance 


That in ſuch Caſe he would not go beyond the eſtabliſhed 
d already gone too far, ſo he ſhould obſerve the 
recedent for mortgaging a Reverſion for Main te, 


10. A. in Conſideration of Marriage and Portion 


in Tail Male, Remainder t 9%: 
Waſt to raiſe 6000 1 for Daughters Portions by + 


died leaving 4 Daughters bur no Son. The e! 


3 


precede muſt have waited, that 


ofſeffron and Black Acre in Rever/jon ex- The Maſter 


| : wed White Acre to bis Wife for Ee 
the Revenſion of both after the reſpective Deaths of his Wite and 1 


MH. may enter into White the don 
Acre and take the Profits till paid. V. R. died, living the Wife and F.S, ould pray 
After the 12 Month from W. Res Death, M. and h 


Kill tor the Portion, and the Maſter of the Rolls d 
n till that Time. Ch. Prec. 


900 J. per Ann. on himſelf This Sertle- 
er to Truſtees tor 500 17a s Der 3 
ters, Payable at 21 cr Afar. He by, 
gin at ſuch of the Feafts as of Partia. 
ſoould hr/t happen offer the Death if him and his Sm 

ed out of the Rents and Profits. B. h 


gage or Sale of ſuch Reverlionary Intereſt, and that i 


tenance, he ordered it to a Mai} | 
en to come back to the Courr 


Money is tobe raiſed dy Profits, Mort 
er the Good © 
raiſing the Maintenance in the preſent C 


ame Rule, not having been able to f d one lingle 
ance, and that it was Jef reaſorable in the preſent 
Ge, becauſe A. had offered in Court to maintain the Daughter. Wms's. Rep. 488. 
8. C. 


to the Uſe of hi ſelf for Life, Remainder to 14 for Life, Remainder 70 ay me ED 
the firſt c. Son fices for 500 Nears without © 7 


ale or Mortgage or by Rents, 
ues or Profits, to te paid at their Age or Ages of 21 or Ma 


married the Plaintiff The Daughters had other Provit 
4 Grandmother, Ld. C. Macclesfield was very av 


Wo or Mortgage of this Reverlionary Term, but ar len 


reed a Sale or Mortgage of a 4th Part (ſubject to a Power the Inren c 
Jointure of 1501. on a 2d Wile) tor tie Harti 


mmpgencies had happened, aud it did not be rai e 
r, but that the Parties intended that tis Pertions ſhould on of rhe 


. : e 
Hienary Term, he did not look upon it to be within Ter oy 
any more than in theOption ot the Truſtees, o 


reis, the Portions <vere n to bs 


) ſaid, That 
ſt wait the 
Which was to come after muſt 


e. 32, 33. Paſch. 17534. in Caſe of Hebblethwaite v. 


be raiſed by 


ooo J. within 12 Months Sale, untei 


it to be done 
er Husband brought a 


: : by Mort- 
ecreed it to be raiſed gage; And 
12 Months after the Death this Decree 
was only intended in Cate Was appealed 

MY he thereby from to rhe 
at Ihe might thereby en- Ld. C Par- 
ker, whoa® 
hrmed the 
ſame. Wms 


Rep. 478. Mich. 1-18. Bacon v. Clerks 


Private Ack 


or etther of them, and ment, and 

as Iſſue a Son and the Ro 

hard to decree a Mort- hdr rd 

n well drawn Settle— be raiſed our 

ierm in Poſſeſſion, bur as Ns money, 
- LUSK... an 

er to inquire 1 by 


Sale cr An. 


found it, viz. the firſt Quarter Day after tie 

zage, or Sale, yet that this 
the Infant, which the Pot 
id, that as Lord Cowper had declared, 


Precedents, as takivg it, that the Court 
Mich, 1718. 
with M. ſettled Lands S. C. cited 


Rolls, Mich. 
f 7 faying, 
rriage if aſter 14. That no- 

deſt Daughter after 14 Wing appear- 


. | ing in the 
10ns left them by Truſt of the 
18 Term ſhew- 
orh (Animo Ing it to be 


that the Pr. 
tion ſhoud 


Portion Mas 


ruiſe 
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22 raiſe the Money or not, but that it was a Thing not to be encouraged 
o Rac And as to the Matter of the other Pro inlons left by the Grandmother he 


tame Curia - , | 

8 3 thought it not material. Trin. 1721. W ms's Rep. 707 to 510. Sandys 
in the Fa- v. Sandys. a 
ther's Life- 

time 2 W ms's Rep. 486. in Caſe of Brome v. Berkley — e where there were the like Limitations for Þ,. 
ment of 2500 l. at 21 or Marriage, and that the Truſtees ſhouid 4% raiſe and pay 152). by bal f rock 4 
ments for her Maintenance and Education, until her Portion ſhould be due, the fri? Payment „ 
Maintenance to he made at ſuch of the ſaid halt yearly Feaſts as jhould next happen alter the Jaid E . 
limited to the Truſtees as aforeſaid ſhould take Effect in er: A. died leaving no Son, and but 2 5 
one Daughter, who being 21, brought a Bill in her Mother's Life-time for raittng the Portions key, 
Intereſt ; but it was decreed by Ld. C. King, aſſiſted by the Maſter of rhe Rolls, that it ſhall Sor 
raiſed in the Mother's Life-time ; for the 11 is not to be paid till the Pruſt Eſtate co, 
into Poſſeſhon, and the Maintenance muſt be intended to precede the Payment of the Portion _ 
ſo the Bill was diſmiſſed. Mich. 1728. 2 Wms's Rep. 484 Brome v. Berkley. This Decree w7y 


aſtirmed on Appeal to the Lords in March following. Ibid. 488 


11. Where a Portion is to he raiſed by ann! Profits or Fines, if no Time 

be appointed, the Portion is due when the Profits can raiſe it. Paſch. 1722 

2 Wms's Rep. 20. in Caſe of Ivy v. Gilbert & al. 

Caſes in 12. A Settlement was made tor Want of Jttue-male, to raiſe Portions 
9 In Ld for Daughters, to be paid at Twenty-one or Marriage, which fhould Arlt 
13 happen, by and out of the Rents and Profits, or by Mortgage or Sale, as the 
his Lordſhip 7ruftees ſpould think fit ; and in the mean Time to raiſe 109 J. per Ann. for 
ſaid, Phat the Maintenance of each ot them: The Father died, and one of the Daugh. 
a eee ters married the Plaintiff, who brought this Bill ro have the Portion rai ed, 
Pe, but was diſmiſs d, becauſe the Portion being to be raiſed out of the Rents 
be »aiſ-d out and Profits, or by Mortgage or Sale, plainly thewed that it was not to be 
of the Re- raiſed till ſuch Time as the Truſtees might make Uſe of the Election 
<e-//onary given them by the Settlement to raiſe it either out of the Rents and Pro- 
TN hts, or by Mortgage or Sale; but during the Lite ot the Mother, who 
for Life's had it in Jointure, they could nor raiſe out of the Rents and Profits; 
Death, and therefore neither by Mortgage or Sale, which were all inſerted in one 
to be paid at and the ſame Clauſe, and a diſcretionary Power lodged in the Truſtees, to uſe 
Teventy-one uit her the one Way or the other, and till they had the Election of uſing eithe 
oy EB or the other, and till they had the Election of uſing either 
and the Of thoſe Ways, they had no Power at all; beſides that the Maintenance be- 
Child mar- ug to precede the raiſing of the Portions, it there was no Maintenance to 
ries, and be raiſed in the Mother's Life-time, the Portions were nor to be raiſed in 
then dies, it hex Life-time, as they were not to take Place till atter the Maintenances, 


e And my Lord Chancellor and the Maſter of the Rolls both ſaid, that the 


cree it to Caſes on this Head had gone roo far already, and mangled all Eitares, 
merge; That and that they would never decree Portions ro be raiſed in the Father's 
in Butler Liſe-time, where it could poſlibly bear any other Conſtruction. And this 


an Oo Decree was affirm'd in the Houſe of Lords. Abr. Equ. Caſes 340. Mich, 


2 Vern. GO. 1728. Brown v. Barkley. 


a Sum was 
borrowed by Directi on of the Court, to aſſiſt the Husband in his Trade, the Ferm not being yet come 


into Poſſeſſion; That in this Caſe of Broome v. Berkley, the Lord Trevor delivered his Opinion in the 
Houſe of Lords, That in all ſuch Caſes as this, where the Portion is contingent, and the Child marries, and 
then dies, the Repreſentative ſhall have it. Indeed in Caſes where the (Hill gies fo young that the Portion 
could never be wanted, the Court will not decree it to be raiſed, becauſe there is no Occaſion for it, as in 
Caſe of Brewen v. Brewen, and in that of Tournay v. Tonrnap; but that there is % Precedent cabere 
the Court has dealt ſo hardiy with a Child who dies after Marriage, as to take away chat <vas intended for its 
Proviſion. And that a future Intereſt is an Intereſt, tho not ſo good as an Intereſt in Poſſeſſion, and it 1 
and may be a Conſideration of Marriage; that tho' ſuch an Intereſt does nor abſolutely veſt, yer it i 
Carrying it too far to ſay it does not veſt at all, or ſo as that it may not be tranſmiſhble. 


13. Where a particular certain Time is limited for the Payment of a Por- 
tion, it may ney a Power of Sale. Per the Matter of rhe Rolls. Hill 
1731. 2 Wms's Rep. 601. in Cafe of Evelyn v. Evelyn. ; 

14. A. on Marriage with M. ſettled his Eftare to the Uſe of himſelf fir 
Life; Remainder to his firſt Sc. Sons in Tail-Male ; Remainder to Truſtees 


for 1000 Nears ; Remainder to B. his Brother Sc. The Truſt of the Term 
was 
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was declared to be that in Caſe of no Iſſute-male of the Bodies of A. aud M. 
which ſhould live ro "Twenty-one, or be married, and have Iſſue, and 
that there be one or more Daughter or Daughters, then ſuch Daughter, if but 
one, ſbouild have 4000 J. and if two gr more Sooo l. between them, at Twenty- 
ne or Marriage, which ſhould firſt happen. And if one caly, then He to 
have 100 J. a Tear for Maintenance; and if two or more, then the like Sun 
of 1001. to be paid Half-yearly in equal Shares till their reſpetiive Portions 


ſhould be raiſed and paid; And in Caſe of Nonpayment of the Portions, then 


the Truſtees, their Executors &c. out of the Rents or Profits, or by Mortgage 

or Sale of the Premiſſes, or any Part therecf during the Term, to raiſe and pay 

the ſeveral Portions before limited. Provided if A. fhould in his Life-tinie 

prefer them in Marriage with Portions equivalent, or that the Remainderinan 

after A.'s Death fhould do the like, or that no Daughter ſhould live 79 

Twenty-one or be married, then the Term to ceaſe. M. died living A. leav- - A 
ing no Son, but three Daughters, who are all & unmarried. The Queſtion ;. 8 = 
was, if the Portions were to be rais'd in A.*s Lite-rime. Lord Chancel- 22, but'be 
lor {aid, that the Railing or not Raiſing muſt, according to the different whar is fd 
Decrees as to this Point, depend upon the particular Penning of the Truſt. by Lord 
That in this Caſe all the Contingencies precedent to the raiſing the Por- Tr, 
tions have happened, as that of not having Iffue-Male, (by Reaſon of the wig 3 
Wite's Death without ſuch Iſſue, which in this Court is deemed a total they were 
Failure of Male between them) and alſo the Daughter's Marrying, or at- all marricd 
taining the Age of Twenty-one &c. That A.'s Death is als no Part of d. 

the Condition; And rho' the raiſing it out of the Rents and Profits can- 

not be done during A.'s Lite, and that the Mortgage or Sale is to be dur- 

ing the Term, which is not to commence in Poſſeſſion till Als Death, 

yet they + may be raiſed in A.'s Liſe-time, it being no where faid that 1 
the Portions ſhould not be raiſed till after ſach Time as the Term ſhould 5 
take Effect in Poſſeſſion: That indeed had there been no expreſs Authority Canc. in 
given to the Truſtees to fell or mortgage, there might have been ſonie Caſe of Cor- 
Difficulty, but now they may do either; And that the Proviſo to make * rely ” 
the Term void, in caſe A. in his Life- time ſhould prefer the Daughters in Tun 
Marriage with Portions equivalent, will nor control ſuch Power ot the 

Truſtees. And ſo decreed the Portions to be raiſed, with Intereſt from 

Mes Death, at which Time they firſt veſted. Sel. Chan. Caſes in Lord 


Talbor's Time. 31. Paſch. 1734. Hebblethwaite v. Cartwright. 


— A. 


(C) How much to be raiſed and paid. Aud Maintenance, See (T) Role 
. , . Kolr, 
in what Caſes. . 


I, Made a Leaſe in Truſt with Reference to his Will, and thereby 

A. deviſed to ſeveral of his Daughters 5 J. a-prece to be paid at 
21 Fears or Marriage, and if any or all died before, then to others. The 
Daughters had no other Portion, nor no Maintenance; and Direction 
vas prayed by the Truſtees, whether they might allow the Daughters 
Maintenance? The Lord Keeper ſaid No; becauſe of the Deviſe over ; 
tle it might have been done. Chan. Caſes 249. Hill. 25 and 27 Car. 2. 
Leech v. Leech. : f 
2. A. was to give, if one Daughter 10000 /. it two Daughters 12000 /. — 1 
if three Daughters 20000 J. he had three Daughters aud one dy d, and the e p 
Queſtion was, If the two Daughters ſhall have 120001. or 20001. and fut it "Ys 
reed they ſhould have 20000 l. Per the Ch. J. Skin. 39. Paſch. 34 Husband 


7.2. B. R. cites it as Stowell's Caſe. ſhould die 


without 
ue Male, then the Truſtees ſhould raiſe 5000 1. if but ene Daus l ter, but if move, then 6009 1 to be 


ny divided, and to be paid at Marriage or 21, and 200 l. per Ann. for Maintenance in the mean 
e The Mother died, leaving two Daughters ; one died living the Father, ard before 21 or Marriage, 
e ther Daughter married, bur unknown to the Father, aud ther; te Father died. Per three Juſtices 
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ag inſt Jones J. The Daughter ſhall have 6000 1, For iſt. The Intereſt veſted in the two Dayohys.. 
on the Death of the Mother. And 2dly. The Truſtees after the Morher's Death, and living the F 
ther, might ſell their Intereſt in the Term, to take Effect after the Father's Death, and on the Conti... 
gency of Marriage, or living to 21. 2 Jo. 201. Greaves v. Mattiton.—3 Ch. R. 195. 8 C cited 
Skin. 38. S. C. 


3. By Marriage Articles the Wife was to have gol. per Ann. Jointure 
or oO l. in Money. She elected the 5000 Il. and it was decreed”; and 
the had a Segqueſtration of Detendant's Lunds, and a Writ of Aſliſtance to 
pur her in Foſſeffion, and a Decree againit HDelendant, then an Infant, {gr 
Maintenance for his younger Brothers and Siſters ; and this was to be Paid 
out of the ſequeſtred Eitate, On Appeal the Lords reverſed this Decree 
us to the Maintenance, which had been paid to the Wite, and which the 
had applied for the Children's Maintenance. North K. on the Account 
coming back, allowed the principal Sums for Maintenance towards linking 
the 5009 I. but would not ler them be applied, at the "Time they were paid 
but in one intire Sum at the End of the Account, and to itruck off all the 
Intereſt tor above ſixteen Years, which came to more than the Principal 
laying it was a hard Caſe, and that Damages were in the Power of the 
Court. Vern. 160. Paſch. 1683. Dacres v. Chure. 

Where an Infant recovers by Decree of the Court, the Court may, 
with the Approbation of the Intant's Relations, allot him a Maintenance, 
tho' no Proviſion in the Truſt be for that Purpoſe, and this is founded on 
natural Equity. 2 Vern. 236. Trin. 1691. Englefield v. Englefield. 

5. A Term was raiſed by a Power in a Marriage Settlement tor Pro— 
vinon oft Portions for younger Children, to be paid at ſuch Time as the 
Truſtees in their Diſcretion ſhould appoiut for their better Maintenance and 
Preterment. The Children are to have Maintenances out of the Trust 
Eſtate, and Money 3 tor Placing out a Child thall alſo be al- 
lowed. Ch. Prec. 213. Hill. 1702. Warr v. Warr. 

G. Egu. R. 6. By a Marriage Settlement aſter the common Limitations to the fit 
* . and other Sons, a Term was limited to Truſtees for 300 Years in Tryf, 
Land to the on Failure of Iſſue Male, to raiſe with all convenient Speed 3000 /. tor 
Ut of him. Daughters Portions, to be paid at 18, cr Marriage; the Mother dies; then 
ſelf for Life, the Father dies, leaving no Son but tWo Daughters, and by Mill gave then 
8 500 J. a- piece payable at the ſame Time as their original Portions, and de- 
* his viſed the Eſtate to B. a Nephew. They were under 18 at their Father's 
Life to ſup- Death. Ld. Harcourt held that the“ Father ſurviving his Wie, the 
=_ &. Daughter's ſhould have Intereſt or Maintenance (call it which they would) 

emainder from the Father's Death, and referred it ro a Matter to ſee what Mainte- 
pit 4 nance was reaſonable, and decreed the original Portions to be raiſed, and 
marry ; Re- Intereſt to be paid at 51. per Cent. only, being charged upon Land. Ch. 


. » . 17 1 
mainder to Prec. 367. Paſch. 1113. Greenhil v. Waldoe. | 
hrit &c. 

Sons in Tail &c. Provi/o that A. might charge 20001. payable at ſuch Time and in ſuch Proportions as 4 C 
ſhould direct A, marries M. They have Iſſue two Daugliters A. appoints 2000 1. to be paid to them at 1 7 
or Marriage; A dies. The Mother was living, and the Daughters under 18, and unmarried. Lord Harcourt 0 


had decreed low Intereſt ot 3 l. per Cent. and on a Reh:aring by Lord Cow per for greater Intereſt, he 
ſaid he thought the former Decree was very tender, and was rather a Recommendation to the Mother 
to make an W than a Decree to charge her Jointure therewith ; but ſince they were not (att 
fied, he could decree no more than in ſtrict Juſtice they could demand; and that they could not che 
the Jointreſs till 18 or Marriage. Paſch. 1715 Ch. Prec. 405. Beal v. Beal — Wms's Rep. 244. 8 C. 
Hill. 1713. (but ſays nothing of Lord Harcourt's Opinion as to this Point. } 


7. If there be one or more Sons, and but one Daughter, ſuch Daug itn ® 
have 5001. and to every other younger Daughter 200 /. a-prece 1n a Deed ol 
Settlement; there being three Daugters, the Eldeſt ſhall have but 200! 
the Eſtare being ſmall, and not able to bear a greater Charge. Nifs Tad. 
Tit. Portions cites April 26, 1721. Chamberlain and White. 


(D) Ho" 
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(D) How much to be raiſed or paid. Accummlative. See Accu- 


mulative. 


x Deed is made for railing Portions for Daughters; atterwards 4a 
new Proviſion is made by a ſecond Deed and a Will, to which the 
Deed refers. The prior Deed is barred by the ſecond Deed. 2 Ch. R. 8. 
20 Car. 2. Every v. Gold. 
2. On Marriage of T. with M. a Settlement was made, by which a 
Term of 99 Tears was created for Daughters Portions, and tor Want oft Iſſue 
Male of the Marriage, the Remainder ix Tail was limited over to 4 diftunt 
Relation. The Deed declared the Uſes as follows, viz. If T. die with- 
out Iflue Male, or having ſuch Iſſue Male by M. if ſuch Iſſue ſhould die 
in Minority, or unmarried, the Truſtees ſhould out of the Premiſles raiſe 
and levy 2000/. for the Portion and Portions of ſuch Daughter and 
Daughters, together with a competent yearly Maintenance for every ſuch 
Daughter and Daughters, not exceeding 201. per Ann. and the 20001 to be 
paid at 21 Tears or Marriage, which ſhould firſt happen, Proviſo if the ſaid 
T. B. in his Lite-time, or any to whom the immediate Remainder &c. 
ſhould appertain, ſbould within twelve Months next after the Death of the 
ſaid T. B. without Iſſue Male by the ſaid M. either pay or ſecure the ſame, 
cad the ſaid Maintenance to the liking of the ſaid Truſtees, then the [1:d 
Term to ceaſe. T. died, having a Son, Land E. a Daughter] the Son died 
without Iſſue; E. his Siſter then living, and many Years alter, Cut ded 
a 19, M. the Mother took Adminiſtration to E. and the Bill was to have 
the 20001. and the 20 J. tor ſo many Years as E. lived; tor G. in Re- 
mainder had entered and received the Profits, but not paid the 291. nor 
maintained E. The Lord Keeper decreed for the Plaintiſt, as to the 
Maintenance, notwithſtanding that her Grand/ather I. had by this W:!! 
given the ſaid E. 20007. ſo as the needed not Maintenance; bur as to 
the 20001. diſmiſſed the Bill. 2 Chan. Caſes 166. Trin. 36 Car. 2. in 
Canc. Bond & Ux. Adminittratrix of Elizabeth, Daughter of Mary, the 
tormer Wite of Thomas Brown. 
3. By a Marriage Settlement, a Term for Jears expectant on Failure of 
Iſſue ot M. 7s raz/ed for ſecuring 30001. for Daughters nor preterred in 
the Lite of the Father, payable ar 18, or Marriage; there are a Son and 
two Daughters; the Father in his Lite, by Sale of Lands raiſed 1359 l. 
for his Daughters, which by another Deed was payable at 21, or Mr- 
nage; he left alſo a Son of a former Marriage; the younger Son died an 
Intant. Decreed the 1800 l. to be taken in Part of the 39991. 2 Vern. 
255. Jeſſon v. jeſſon. i 
4. A. upon Marriage /ettled his Eftate ſubject to Portions tor younger 
Children, and atterwards purchaſes another E/tate, and ſuvjetts it to like 
Portions. It was decreed to be only a double Security, and not a double 
fue cited by Mr. Vernon. G. Equ. R. 66. as the Caſe of Juſlon v. 
uſſon. 
5. Marriage Settlement on A. for Life, Remainder to the firſt Son &c. Se Owe 
in Tail Male, Remainder to Truſtees for 500 Years, to raiſe $2201. for g, f= Ar 
Daughters Portions, payable at 18, or Marriage, Remainder to A. in bee. ry ett. 
Alter the Marriage A. ſettles other Lands, and a like Term is created for an Eftate, 
raifing the like Sum for Daughters on like Failure of Iſſue Male payable at 1 
Nixteen, or Marriage. A dies and leaves a Daughter his Heir at Law, 8 ü 
Who after Eighteen dies unmarry'd ; the Truſt of the Term is not merg'd nee 
in the Fee, but the Portion ſhall go to the Daughter's Exccutors, and is mrs on 
diſpoſable by her Will ; bur there ſhall be but one five Thouſand Pounds urg - 
rated, but to take by which of the to Settlements the thought moſt to e nedagd 
er Advantage. Per Somers. C. and after affirmed in Dom. Proc. 2 Vern „% caitü- 
348. Thomas v. Keymiſh. in a Year 


after Mar- 
"age, or at 21, which ſhould firſt happen. B. on his Marriage ſertled the whole Eſtate (including 
vhat was Charged with the 5525 1.) and on Failure of Iſſue- male to rat's 8 fer Daughters, pay ahl: 
5 at 


— — — 


Portions. 


442 
c418, it ther married, or auen married after. B. had only one Child M. a Daughter, Grand anos... 
A. and meviſed all his Lands tc C. a Kinſman in Tail- male chargeable with Legacies, aud des * 5 
bis Daughter for her Portion $250 1, vix. 40 . to be paid at 18, and 45001. at 21, or in 4 Fear of, 
AMorriave, and alſo gave ler 2001, a Year for her Life. Tho' it wis urg'd that theſe Sums were py lt. 
ar ditterent Times, and ſome leſs beneficial than others; and tint therefore all theſe Portions, or: 
' Icalt the 52051. given by A. the Grandfather, and the 8050 |. given by B, the Father, ſhall ben 
to her. But Lord Harcourt decreed that ſhe ſhould only have one Portion, ard not two, but that 9.. 
may when of Age elect which ſhe ſhall think the moſt for her Advantage. Wms's ep. 14*, Tri 


1711. Copley v. Copley. 


— > — 


Chan. Prec. 6. By Marriage Settlement a Term was to commence after the Neath of 
195 8. C. the Survivor, 70 raiſe 3oool. in twelve Months for Daughters Portion, 
— Freem. * N "ONS, 
Rep. 254 I here was only one Daughter, and the Father by Will deviſes rhe Tr 
80 Lands to make good the Wife's Jointure, and 79 ratſe 3009 , for þy, 
Daughter's Portion. Per Curiam, the Wil thall be taken as Relative t 
the Sertlement, and as a better Security ot the firſt 3000 I. and nor 2 2 
Deviſe of another 3000 l. 2 Vern. 439. Bruen v. Bruen. 
b J. On the Marriage of A. With M. a Term of 5oo Tears was limited „ 
Truſtees to raiſe Portions for Daughters in Cate of no Iſſue-male by the 
Marriage payable at 18, with Maintenance at the Rate of qol. a Nur 1; 
each Danghter, from the Death of their Father and Grgndfather by {1 
Mother's Side, until their Portions faould become payable. A. died, leaving tg 
Daughters, one of eight and the other of nine Years old; ſfomerime «tier 
the Grandiather died. The Father by his Will had made another Pro 
viſion for the Daughters, and Lands alio deſcended trom him. Bur Lord C. 
Macclesfield held this not material, as long as by the Settlement there 
was no other Proviſion except this Maintenance Money, untill the For. 
tions ſhould become payable, and any Matter ſubſequent to the Settle. 
ment ought not in Juſtice to vary the Conſtruction thereof. 2 M ms'; 
Rep. 199. Trin. 1123. Ravenhill v. Danſcy. 

8. A Proviſion was made by a Marriage Settlement for Daug l tert 
Portions, and after a further Proviſion was made of a further Sim an, unting 
to half of the firff Sum, and this is made by the Father's Will by V irtue 
of a Power in the Marriage Settlement: The Leſs Sum was certain, the 

reater was on a Contingency which happened after the leſs was to be received, 
1. was inſiſted that in Caſe of double Portions there is no Inſtance where the 
ſecond Proviſion is leſs than the firſt, that ever it was held a Satisfaction. 
And Tracy J. who fat in the Lord Chancellor's Abſence, held according- 
ly; and obſerved that in all the Caſes cited, the ſecond Sum was more, 
or at leaſt equal to the firſt Proviſion; and ſo decreed both Sums to be 
raiſed, and that the greater Sum be raiſed with Intereſt and Coſts trom 
the Time the Contingency happened, which was the Death of the Brother 
within Age and without Iſſue-male. Caſes in Chan. in Ld. King's Time. 
32. Trin. 11 Geo. 1. 1725. Savile v. Savile. 

9. An Objection ariſing from double Portions holds only where ell 
Porticns come from one and the ſame Perſon. Barn. Chan. Rep. 156. Trin. 
1740. Per Lord Chancellor in Cate of Sir Robert Walpole v. Ld 


Conway. 


(D. 2.) Maintenance, or Intereſt, payable in cal Caſes, aud 


from what "Time. 


Where Por- I. TERM of 40 Years was limited for raiſing 2000 1. either by Pri- 
tions are to fits or Sale of the Term; the Truſtee takes Poſſeſſion, and (wears i 
be raiſed out made no Intereſt of tbe Profits. Lord Somers decreed that no | ntereſt 
of the Rents ſhould be paid for the 2000 I. becauſe the Truſtee was admitted into ?- 


— ſeſſion. But this Decree was reverſed, becauſe the Truſtee had Suat- (0 
e 


P ortions. 2 44 3 | 


have raiſed it immediately, and the Eſtate was ſufficient, MS. Tab. Tir. is to be al- 
Intereſt, cites 26 Jan. 19702. Lord Roſeberry v. Taylor. lowed till 


* paid. March 1;. T 725 Bagnal v. Bagnal. * In another MS, (ee 
2. A. by Marriage Settlement limited Lands to himſelf fir Life ; Re- Where Por 
mainder to MH. his Wife for Life ; Remainder to Try/tees for 99 Jars ; Re- tions are li- 
mainder 20 his firft Oc. Hon; Remainder to the firſt C * Son of B. his Bro- Pact te 
ther. The 99 Tears Term was, That if there ſhould be no Iſſne-mate of the raiſed 4 5 ſoon 
{id Marriage, but there ſhould be one or more Daughters, the Trees as convenient- 
frould raiſe 8000 1. for the Daughters to be paid as foon as convententiy 7 they may 
could be, but limited no e e. Time when payable. But then a turther Hen ae 


, due 1 dg- 
Truſt ot che Term was declared, that if there ſhould be a Son and a Daur h- — 5 


ter, or Daughters, the Truſtees ſhould as ſoon as Pofible raiſe 1000 l. a Piece preſently, 
for the Daughters payable at 21 ur Marriage. A. and M. both died, leay- ndcarry In- 
ing three Daughters, but no Son, the Daughters being 21. On a Bill reg ns 
brought by the Daughters, it was inſiſted by the Counſel tor the Plain- Paſch.ts G. 
tits, that the Portions being payable preſencly on A's Death, (the 1. 10 Mad. 
Daughters being then 21) they conſequently would carry Intereſt, and 492- in Cate 
the rather ſince they were to very out of Land which yielded Rents and Pro- of A ſhton 
fits, and ſo [ as it ſeems] it was ruled by the Court; and Lord C. Parker Ts 
farther obſerved, that the Truft alſo was, that if there were a Son and a 
Daz hier, or Daughters, by the Marriage, the Son was to pay Intereſt ta his 
Hees for their Portions from their Age of 21 or Marriage ; and he ſaid it 
could not be imagined that A. would be kinder to his Nephew, in ex- 
cu him from paying Intereſt, than to his own Son, it he had one, who 
was ound to pay Intereſt ; and decreed the Portions to be raiſed by Sale 
or Nortgage, as ſhould be agreed by rhe Maſter and the Parties, with In- 
tere from A. s Death, and Coffs. Wrms's Rep. 415 to 420. Paſch. 1718. 
Traitord v. Aſhton. 
z. Where a Portion is to be raiſed by annual Profits &c. it no Time be ap- 
pointed, the Portion is due when the Profits can raiſe it, and it carries no 
Intereſt in the mean Time. Paſch. 1722. 2 Wms's Rep. 20. in Cafe of ſvy 
v. Gilbert. 
4 A Term of 500 Years was limited to Truſtees to raiſe Portions for 
Daughters, in Caſe of no Iſſue-Male by the Marriage, by Sale, Mortgage or 
Profits, and alſo with Maintenance at the Rate of 40 l. a Neartoeach Dang h- 
ter, from the Death of their Father and Mother's Father, until their Vor- 
tions ſhould become payable, to be raiſed by Rents and Profits. The Father 
died, leaving rwo Daughters, the one about eight, and the other about 
nine Vears old. Aſterwards the Mother's Father died, and then the 
Term commenced in Poſſeſſion. Lord C. Macclesfield declared it to be 
againſt his Opinion to raiſe a Portion or Maintenance by ſelling a Rever- 
honary Term under Colour of the Word Profits; but ſaid that here the 
Truſt Term was come into Poſſeſſion, and comparing it to a Rent grant- 
ed out of a Reverſion to commence preſently, in which Caſe, tho' the 
Reverſion falls not into Poſſeſſion until many Years after, yet when it does 
lall, it ſhall anſwer all Arrears; and ſo directed the Arrears of the Main- 
tenance Money from the Time the ſame became payable by the Settlement, 
to be raiſed out of this Term, 2 W ms's Rep. 179. Trin. 1723. Raven- 
till v. Danſey. 
5. A particular certain Time being limited for Payment of a Portion, it 
carries Intereſt from that Time. Per the Matter of the Rolls. Hill. 1731. 
\Vms's Rep. 601. in Caſe of Evelyn v. Evelyn. 


(E) Yo 


444 Portions. 


(E) Jo is untitled by the Limitation, and hozw, 


I. Widower ſettles Lands to raife 100 l. per Ann. to his eldeſt Son 
and 100 J. a- piece for his younger Chilaren, to be paid according to 
ther Seigmiority ; and aſterwards he marries again, and has Children by 
his ſecond Waite : It was decreed that the Children by this ſecond Wife 
were equally intitled with the Children ot the firſt to have the Benefit ot 
this Proviſion tor younger Children; and that in caſe there ſhould ha 
= a Deficiency, the eldeſt thould not have more, and the younger leſs, 
ut they ſhould be all paid in Average. 1 Vern. 434. 335. Mich. 1685, 
Brathwaite v. Brathwaite. 

2. Five hundred Pounds was ſettled in Truſt to pay the Intereſt to the 
Wite tor Liſe, and alter her Death to pay the Principal and Intereſt 79 
ſuch Daughters as fhall be begotten on the Body of the Wife, Share and 
Share alike; but if the Husband die without any Daughters, then the 
Money to be paid to the Wife. There was a Daughter at the Time of 
the Settlement, who was living at the Husband's Death, and no other 
Daughter was born atterwards. Per Parker C. the Daughter tho” born 
betore the Settlement is intitled by the Words. 10. Mod. 398. Paſch. 4 
Geo. 1. Slingsby v...... 


See (B) pl. 8. (F) Liable. What is. 


I. HERE a erm was limited for 99 Years to raiſe Portions, and 

that Term happened to commence at the ſame Time with a forme 
Eſtate tor 99 Years, ſo that the larter 'T erm proves void Finch C. decreed 
the Money thould be charged on the firſt 99 Years ; For the Limitor in- 
rended the railing it, and had Power to charge the firſt Term with theſe 
Portions, as well as the other charged thereon, and ſaid he regarded only 
the Party's Intent to raiſe the Money tho? he pitched not on proper Means. 
Chan. Caſes 290. Mich. 28 Car. 2. Biſco v. Earl of Banbury. 

2. A Term for raiſing 100001]. tor a Portion was /o ſhort, that the ordinar; 
Profits of the Land would not raiſe half the Sum, but there was a Ca- 
mine open at the Father's Death, which the Court ordered to be wrought, 
and the Truſtees to make Drains &c. in any other Lands of the Heir as 
Need required, and to be done orderly, and ſo to raiſe the Money. And 
per Ld. Hutchins, W here the uſual Profits will nor raife the Money ap- 
pointed within the Time, this Court may order Timber to be felled olf the 
Land to make it up. Ch. Prec. 27. Trin. 1691. Offley v. Ottley. 


oY; Oh (G) Veſted. In what Caſes. 
Note ; This x, Y a Term limited in a Settlement, Portions were to be paid t 21, 
ee * or Days of Marriage. The Baron dies, leaving two Daughtes 
1685, and and a Son; one Daughter dies before 21, and unmarried ; the Mother, ® 
the Diſmiſ- Adminiſtrator, brought a Bill tor the Portion. But Lord North thougft 
ſion athrm'd jt a hard Demand, being to be raiſed out of the real Eſtate, tho' had! 
Of 2 ee been out of the perſonal Eſtate, ſhe muſt have had it. Vern. 204. Mic" 
North K. 1683. * Pawlet v. Pawlet. 

diſtinguiſh'd 

between a Portion given by a Vill, or which is rather a Legacy, and where it ſtands only upon a 5 


That in the laſt Cafe it is to be raiſed for the Benefit of the Adminiſtrator, but not in the Ca 4 y 
1 


Portions. 


Will, tho' it be deviſed payable out of Land. Vern. 324. S. C Paſch. 1685 —* 5. C. cited. Arg 
; Wms's Rep. 27 7.—Ch. Prec. 195. Paſch. 170 . Brewin v. Brewin, S. P. Ibid. 318. Mich. 
1-11 ——A Portion was given by Mil, to be raiſed out of the Rents and Profits of Lands, and made 
payable at 21 or Marriage ; the Daughter dies an Infant, and unmarried. The Portion ſhall not be 
raiſed, 2 Vern. 92. Per Maſter of Rolls. Smith v. Smith But if no Time bad been limited ſor Pay- 
went, it had been otherwiſe. Ibid. cites Lord Rivers v. Lord Derby.—z Vern. 72. Tr. 1688. S. C Thus 
Lands ſettled on Marriage charg d to raiſe 10000 J. for Daughters Portions out of the Rents and Profits, and 
1001. per Annum for Maintenance for ſuch as ſhall be living at the Father's Death, till the Payment of 
the 10000 I, Portions, but no Time limited for the Payment. The Husband dies, and leaves A. his only 
Daughter, who lives to 17, and by her Will diſpoſes of the 100001. It was decreed that this is an In- 
tereſt veſted in the Daughter, and well diſpoſed of by the Will. —8. C. cited Hill. 1697. 2 Vern. 
552 in Caſe of Thomas v. Keywiſh; and ſays this Decree was affirm'd in Parliament —— Ch, Prec 
4. Bill. 1700. S P. decreed per Lord Somers, aſſiſted per Maſter of the Rolls, and atterwards per 
Lord Wright, and affirmed in Dom. Proc. Yate v. Fettyplace.—S, C. 2 Vern. 416 —Lord Commiſſioner 

ckyl cited S. C. and that it ſhould fink for the Benefit ot a Heres Factus, as well as of a Hzrcs Na- 
tas; for the former is ſubſtituted in the Place of the latter, and the true Reaſon is, that the Legacy be- 
ing given as a Portion, when the Child dies before the Portion is hr there is no Occaſion for it; 
and Equity will not countenance the Loading of an Heir for the Benefit of an Adminiſtrator. 2 Wrms's 
Rep. 277- Paſch. 1725. in Caſe of Jennings v. Looks. So, tho" not mentioned to be given as a Portion, if 
the Fact appears to be ſo. Ibid. 


2. A. by Will deviſed Lands to be ſold for Payment of Portions to his 
younger Children. One ot the Children dies atter the Portion becomes 
payable, but before the Land fold. Per North K. the Adminiſtrator of 
the Child that is dead is intitled to the Money. Vern. 276. Mich. 1684. 
Bartholomew v. Meredith als. Moorehead. 

3. A. by Will charges his Lands with 6000 J. for the Child his Ihe 
was Privement enſeint of, if it proved a Daughter, with Clauſe of Re-en- 
try for Non- Payment. A Daughter is born, and died, this thall not go to 
the Adminiſtrator. 2 Vern. 208. Hill. 1690. Nortolk v. Gifford. 

4. By Marriage Settlement, Lands were limited to the Baron tor Lite, 
Remainder to the Wife for Lite, Remainder to firft E9c. Sons, Remainder 
ts Truſtees for goo Nears to raiſe after the Commencement of the Term 40001. 
fur younger Children, payable at 21, or Marriage, Remainder to the Heirs 
of the Father of the Baron. The Baron died, leaving a Daughter his 
only Child, and his Wife living. Tho' the Court held, that the Mo- 
ney was not to be raiſed till the Term ſhould commence, yet his Lordſhip 
agreed that the Words which ordered the Payment at 21 or Marriage 
ſhould have their Effect, viz. That they ſhould veſt a Right in the Daugh- 
ter to this Portion when ſhe attained 21, (as the then had) and having 
attained that Age, the Portion, in Caſe of her Death ſhould go to her Execu- 
tors or Adminiſtrators as a veſted Intereſt; Per Ld. Parker. 10 Mod. 433. 
Trin. 1718. Butler v. Duncomb. ö a 

5. By Marriage Articles a Term was created for railing 3000/7. Portion 4d in the 
lor a Daughter in Default of Iſſue Male, payable at 18 or Marriage, to be 2 . 
raiſed by Rents and Profits, or by Sale or Mortgage, provided that if the p 1», 
Father dies without leaving a Daughter, or his Wife Enſeint of a Daugh- te Father 
ter, then the Portion is not to be raiſed. The Wite died, leaving a Daugh- with Conſent 
ter her only Child, now married. 'The Ld. C. Macclesfield raking Norice agen Joſs 
of this Proviſo [which the Book in ſtating the Caſe ſays nothing of] e e 
ſaid, that ſtill there may be no Daughter living at the Father's Death. So Uſes, which 
tat there is a Contingency ſtill ſubſiſting, which prevents the Portion his Lordſhip 
from becoming due. 2 Wms's Rep. 93. 100. Hill. 1722. Reresby v. . 


Newland, ing Power, 


and conſe- 

Juently ſuſpends and prevents the Portion from being as yet payable, becauſe the Father with Conſent of 
Truſtees may yet revoke, and ſo he may at any Time before the Portion is paid, and to ſay that 
the Right to this Portion is veſted in the Daughter is no Objection; For if the Term falls as by ſuch 
vocation it muſt do, all the Truſts thereof muſt fall alſo, and conſequently the Truſt for raiſing the 
tion. 2 Wms's Rep. 93. 101. Hill. 1722. Reresby v. Newland. This Decree was afterwards 
med in the Houſe of Lords. Ibid. 


5. A Term of 500 Years was created by Marriage Settlement, 7o raiſe 
i301. fe Daughters payable at 21 or Marriage, provided if any of the 
Daughters ſhould be 21, or married in the Life of the Father, then her Per- 
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tion to be paid at the End of one Tear after the Father's Death, and it wa, 
allo provided, that if any of the ſaid Daughters ſhould die before her or the; 
Portions become payable, and before 21 or Marriage, her er their Share to -, 
to the ſurviving Daughters or Daughter. There were Iſſue one Son aud 
three Daughters, C. D. and E. 2 married, and had a Portion greater 
than her Share of the 5oool. D. attained 21, married, and died in the 
Father's Lite Time without Iſſue. Her Husband adminiſtered, and then 
the Father died. It was inſiſted by the Sollicitor General Talbot; that 
E. could not be intitled to D's Share, becauſe D. attained to 21, and was 
married, whereas to intitle E. the Survivor, D. muſt have died under 2; 
or before Marriage. And that D's Share could nor fink into the Land: 
becauſe ſuch Conſtruction is to prefer the Heir to the Adminiſtrator of the 
Deceaſed Daughter, where ſuch Daughter died betore 21, or Marriage, ſo 
that a Portion was not wanting to advance her, whereas in the preſent Caſe 
D. was both married and 21. And of this Opinion was the Ld. C. King 
who obſerved that Equi ty had ftrained ſometimes to help a Daughter ers 
ried in her Father's Life Time, but never to deprive a married Daughter 
thereof. And that the laſt [firſt] Proviſo was without any negative 
Words, that ſhe ſhould not be paid her Portion till then; but the Mean— 
ing was, that then in all Events, even tho' the Grandfather of ſuch Daugh. 
ter, who had Part of the Eſtate comprized in the 500 Years Term limit. 
ed to him tor Life, had been living, the Reverſion ſhould have been fold 
notwithſtanding, tor raiſing this Portion. And his Lordſhip decreed the 
third Part of the 5000 l. to the Husband of D. with Intereſt from the 
End of the Year after the Father's Death, to be raiſed by Sale of a third 
Part of this Term. 2 W ms's Rep. 513. Hill. 1128. Petfield's Caſe. 


(H) Merged by Conjunt 101 of Eſtate. 


She within 1. Term raiſed for the Portion of a Daughter was extinguiſh'd by 
Age deviſed the Inheritance deſcending on the Daughter. 2 Vern. 208. Hill, 


tion. : . a ö 
* Mc. 1690. cited in the Caſe of JJorfolk v. Gifford, as che Caſe of Povel 
ter of the v. Morgan. 

Rolls reliev'd 

* the Merger, and decreed the Portion to go according to the Will of the Daughter. 2 Vern. 92. 


Mich. 1688. Powel v. Morgan. 


C cited G. 2. Marriage Settlement of Lands on A. for Life, Remainder to firſt &c. 

1 Son in Tail Male Remainder to Truſtees for 50 7ears to raiſe 5009! 

2 * for Daughters, 4 at 18 or Marriage, Remainder to A. in Fee. 4 
dies, leaving one Daughter his Heir at Law, who lives beyond 18, and 
then dies unmarried. The Ld. Chancellor thought, that as the Term in 
Law was not merged, ſo neither was the Truſt determined or extit- 
guithed in Equity, and ſhall go to Detendant (who was the Daughters 
Mother, and to whom the Daughter by a Will Nuncupative menrione! 
that ſhe deviſed all that was in her Power to deviſe) who had Admin 
{tration with the Will annexed. Affirmed in Dom. Proc. 2 Vern. 34» 
Hill. 169). Thomas v. Keymiſh. 

It was in- 3. Whether a Portion of 2000 1. ſecured by a Term in Truſt ſhall & 

fiſteditcould tinguiſh in the Land by a Deviſe of the Lands to the Daughter in Tul 


— See 2 Vern. 457. Hill. 1103. Lawrence v. Blatchford. 


cauſe nothing a 
deſcended, or came to her in Poſſeſſion, only a Reverſion expectant on a 60 Years Term deviſel to Lt. 
rees for Payment of Debts and cies, Remainder in Tail ro the Daughter, who was Heir at L. 


Whereas in the Caſe of Thomas v. Keymilh, the Fee Simple in preſent Poſſeſſion was given to r* 
Daughter, and yet that was held no Extinguiſhment. Ibid, 


(I) Mergel 


Portions. 
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(I) Merged, or lapſed for the Benefit of the Heir. 


x Made a Settlement to raiſe Portions of 4000 l. for two Daughters Vern. 204. 


to be paid at the Day of Marriage or Age, and reſerved a 3 but no 
Power to order it otherwiſe by his Will; and by his Will made about the ee 


ſame Time, he gives the ſame Sum payable as directed by the ſaid Set- the Bill by 
tlement. One dies, her Portion ſhall not go to her Adminiſtrator, but the Admini- 
the Heir ſhall take the Profits, and a Difference is taken between a Truſt ſtrator was 
Le - for that a Truft i ded di he I - diſmifled 
and a Legacy; ior that a Truſt is expounded according to the Intent of 1665 and 4. 
the Party, and a . is govern'd by the Rules of the Common Law. Düumiſſion 


2 Chan. Rep. 288. Pawlet v. Pawlet. athrmed in 


Dom. Proc. 
in Marg. Ibid, 205. 321. S. C. 
tlement, and a Legacy, and tho' here was both Deed and Ii il, yet the Diſpoſition was by the Deed. 
Ibid. If a Settlement be made, and Lands charged with ſuch Sums of Money as a Will ſhall de- 
clare, in ſuch Caſe the Will will be but Declarative, and not Operative, Cited 2 Vent. 367. as decreed 
by Ld North, in the Caſe of Bond v. Richardſon. 


2. A. a Widower ſettles Lands to raiſe 1001. a Year for his eldeſt 
Son, and a 1001. a Piece for his younger Children; many of the youn- 
ger Children died in the Lite Time of their Father; It was decreed that 
the Adminiſtrators of the Children ſo dead, ſhould have no Beneſit of 
this Provition, but the ſame ſhould ceaſe. But in Caſe any of the Daus H- 
ters had been married in the Life of the Father, and died ; the Husbands 
as Adminiſtrators ſhould have their Portions. And Ld. Chancellor took 
a Difference between a Portion and Proviſion, and a Legacy payable at 
21 Kc. Vern. 335. Mich. 1685. Braithwaite v. Braithwaite. 
3. A. ſeiſed of the Manor of P. made a Mortgage to J. F. for 1000 s.C z vern. 
Years for ſecuring 6000 J. and then ſettled the ſaine on himſelf for Life, and 416. but 


afterwards cn B. his Son in Tail, Remainder over, Remainder to himſelf in _ : - 
arc 14 


lee, ſabjeEt to the Mortgage, and by Will deviſed other Lands for Payment , Deviſe for 
o his Debts, provided that upon paying of the ſaid Mortgage, the ſame ſhould payment f 
be kept on Foot to make good his Daughter's Portica, and thereby deviſed Debts and 


0001. to be paid to her at 21, or Marriage, it the marry with Conſent Zegacies was 
of her Mother and Truſtees, otherwiſe but a 10001. and died, germ 4 N 1 


a Daughter E. who died at ſix Nears old. The Queſtion was, if the 30001. ſonal Eſtate 
was funk for the Benefit of the Heir, or ſhould go to the Adminittrator And it was 
of the Daughter? Ld. Keeper Wright aſſiſted by the Maſter of the Rolls, <ndcavourd 


diſmiſſed the Bill of the Adminiſtrator for having the Portion raiſed, and I, 


this Diſmiſſion was affirmed in the Houſe of Lords. Chan. Prec. 140. from the 


pl. 122. Hill. 1100. Yate v. Fettiplace. Sawviet K 
awlit v. 

Pawlet, 1ſt. Becauſe that was by Deed, and this by Will. 24. Becauſe there it was to be raiſed out 
or Land only, whereas here the Perſonal Eſtate is liable as well as the Land, and has been applied in 
part to pay off the Mortgage that was on the Land ; but the Court held it to be within the Reaſon of 
that Caſe.—— 2 Freem. Rep. 243. S. C. but ſtates nothing of the Deviſe being of perſonal Eſtate, 
but reſts jt wholly upon other Lands, and the keeping on Foot the mortgaged Term of 1005 Years ; 
and that it was held, that tho' the Mortgage Leaſe out of which it is to be raiſed, be but a Term for 
Years, yet it is not a Term in Groſs, but a Term attendant upon tle Inheritance after the Pebts paid, and 
the Truſts performed; bur if it had been a Term in Groſs, it had been a Chatrel and a perſonal Eſtate, 
but it is not ſo here. And Ld Keeper Wright ſaid, It was a Condition Precedent, and all one as if 
be had ſaid, If my Daughter marry with Conſent of my Wife, I give her 30001. S C. 12 Mod. 
276, Hill. 11 W. 3. 1698. but ftates it only (as to this Point of its being merged) as charged upon 
Land, and ſays, 14 it was decreed by Ld Somers, and that he held, that in all Caſes where a Man 
charges a Sum certain, to be paid as here owt cf the Real Eſtate, there, if the Perſon dies, the Money 
ſhall be ſunk for the Benefit of the Heir. Pt if a Man deviſes a Perſonal Legacy, or a S um to be paid 
tut of a Term for Years, and the Legatee dies before the Age &c. the Executors or Adminiſtrators of 
the Legatee ſhall have the Money; becauſe it was Debitum in Preſenti, tho” Solvendum in futuro 
ö. P. ard Caſe cited Arg. 2 Wms“ Rep. (610) (61 1.) and per Ld C. Ring (6 12.) and his Lordſhip 
laid, that there is not the leaſt Difference between a Sum of ay charged by Will on Land payable 
iy 7 - row at 21, ard where ſuch Charge ariſes by Deed. Trin. 1731 in Caſe of Duke of Chaudos 
* 4 4190T, | 


The 


And North K. makes the Difference between a Portion by a Set- 
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. 'The Reaſon why a Legacy or Portion charged on Land ſhall fink 
into the Eſtate for the Benefit ot the Heir, where the Party dies before 
it becomes payable, and not to do ſo when it is charged upon the Perſo- 
nal Eſtate, zs becauſe the Heir is more favour d at Law, and in Equity thay 
an FExecutor or Adminiſtrator ; and becauſe the Heir is looked upon to be 
the Stay and Support of the Family, whereas an Executor is ſometimes a 
mere Stranger to it; Per Ld. K. Wright. 2 Freem. Rep. 244. Hill. 1700. 


in Caſe of Late v. Fettiplace. 
S. C. cited 3. A. having only one Son B. and one Daughter M. deviſed 500 J. Por- 


Arg. fes, tion to MH. to be paid by his Executor at 21, out of his Perſonal Eſtate, and 


the 50. was = 4 1 | | 
be raiſed Rents and * of his Lands, and if not raiſed by that Time, then his 
a 


to be raiſed 
out of the Executor ſhould fland ſeiſed, and receive and tak? the Rents, Iſſues, and 


er Profits of his Lands until the 500 J. fhould ve raiſed, and after Payment de- 
rofts.as ſen -;/ed the Lands to his Son, M. at 18 married |. S. the Plaintiff”; the died 


wht be; . 8 2 
> that What. before 21, leaving Iſſue a Daughter; J. S. as Adminiſtrator to M. brought 


ever was 2 Bill to have the 500 J. raiſed out ot the Land; and the Ld. Keeper de- 
raiſed before creed accordingly, altho* the Incumbrances were fo great that the whole 


M. came tO Inheritance would produce little more than the 5ool. 2 Vern, 424 
21, was then 
to be ſepa. Paſch. 1701. Jackſon v. Farrand. 


rated from 

the Land, and remain as Money in the Executor's Hands, and conſequently could never merge for the 
Benefit of the Heir when once ſeparated from the Land. And tho' (as it appear'd from the decreta| 
Order, which was produced in Court) Debts came in ſo faſt that the 500/ could not be raiſed fo ſoon 
as expected, yet the Intent was the ſame, that it ſhould be raiſed for her; and that it was decreed pro- 
bably upon that or ſome other Circumſtance not mentioned in the Book. Caſes in Chan. in Ld. Talbot“ 
Time 120. And Ibid. 122. Ld. Chancellor cited S. C. and ſaid, That the Marriage of the Daughter might 
be the Cauſe of that Decree, the 5001. being intended as a Portion, altho' no expreſs Proviſion was 
_ it ſhould be paid upon the Daughter's Marriage. Trin. 1735 in Caſe of the King 
Withers. 


Chan. Prec. 6. By Marriage Settlement a Term was to commence after the Deceaſe 
195-5. C— of the Survivor, to raiſe 3000 J. in 12 Months for Daughters Portions 


— s There being K one Daughter, the Father by Will deviſes the Truſt 


Rep. 254. ee , : eee 
C Abr. Lands to make Good the Wife's Jointure, and to raiſe 3000 J. for his 


Equ. Caſes Daughter's Portion; This being a Portion to be raiſed out of the Land, 
20% (U) pl, it ſhall not be raiſed for the Adminiſtrator of the Daughter, who died at 


Lee « - f 
ee five Years old, betore ſhe had occaſion of a Portion, but ſhall way in 
ruen 


The Daugh- the Land for the Benefit of the Heir. 2 Vern. 439. Paſch. 1102. 
ter died v. Bruen. 
within the 

12 Months, tho' it does not appear in 2 Vern. 439. [Neither do I obſerve in the S. P. mentioned, 
either in Chan. Prec. or 2 Freem. Rep. — S. C cited by Ld. Chancellor Talbot, and alſo the Calc 
of Tourney v, Tourney, who ſaid, that indeed in ſuch Gaſes, where the Child dies ſo young, that the 
Portion could never be wanted, the Court will not decree it to be raiſed, becauſe there is no Occaſion for 
it; But ſaid, that there is mo Precedent where the Court has dealt ſo hardly with a Child who died after Har 
ri age, as to take away that which was intended for its Proviſion. Cales in Chan. in Ld. Talbot's Time 


123. in Caſe of King v. Withers. 


* To be paid . Upon a Marriage Settlement, a Term was raiſed for providing Por- 
in a Tears tions for younger Children, zo be paid * at ſuch Time as the Truſtees ſki! 


1 appoint in their Diſcretion for their better Support and Maintenance. One 


Death, with Of the younger Children was put to a Sea Captain, and died at 17, the 
Intereſt at 1. Truſtees having made no Appointment for Payment of his Portion. Ti: 
per Cent. from Maſter of the Rolls decreed that what had not been raiſed of his Portion 


's Death till op 200 ; een | ori 
— "There tor putting him out and for Maintenance ſhould tink into the Inheritance. 


were three Ch. Prec. 213. Hill. 1102. Warr v. Warr. 


Children, one 
died within a Yeav after the Father's Death; per Ld Says wp The Portion tho' raiſable preſently, * 
not demandable preſently, and therefore ſhall fink into the Inheritance for the Benefit of the Heir. Ch. 


Prec. 290. Hill. 1709. Tournay v. Tournay. 


8. Where a Child's Portion is to be raiſed out of a Truff Eſtate, erate 
by a voluntary Family Settlement with a Power of Revocation, and the = 
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dies unmarried and Iuteſtate before his Fathir, Equity will never raiſe the 
Portion, but it muſt tink in the Eſtate. MSS. Tab. tit. Portions cites 
1702. Warburcon v. Warburton. 

. Where Portions are provided for Daughters by a Settlement, the 
Father cannot by his Will annex atry Condition to the Payment of them, 
or deviſe them over in Caſe of the Death ot any of them betore their Por- 
tions become payable, tor he had only the Power of appointing, and in 
Caſe of Death of either, the Portion would extinguiſh in the Land tor 
the Benefit of the Heir. 2 Vern. 452. Mich. 1103. Aliton v. Alſton. 

10. A Term is limited after the Death of Father and Mother, to raiſe The Truſt 
Portions tor Daughters if no Sons, payable at 18 or Marriage, provided ot * Term: 
ſuch Daughters ſurvive their Father, ; it either die in the Lite-rime of rl. A 
their Father her Portion is not to be raiſed. 2 Vern. 655. Trin. 1710. ont 
Hickman v. Anderſon, Huld die 


<vithout Heir 

Male by M. and leaving a Daughter Sc. then ſuch Daughter to hate zoo l. at 21 or Marriage, Proviſo if 
A. ſrould net have any Daughter by M. living at lis Death, then the Term to ceaſe. A. and M. had Iſne E 
a Daughter who attained 21 and married the Plaintitt. M. died, leaving no Iſſue but E. and afterwards 
E. died living A. leaving Iſſue by the Plaintiff Then A. died, and the Plaintiff as Adminiſtrator to E. 
brought a Bill for the Portion. Bur Ld, C. Cowper held him nor irtituled, for the Term never aroſe, 
it being to commence on a Condition Precedent, viz. It A. ſhould die without Heir Male leaving a 
Daughter, which he did not, and cannot be intended of having had a Daughter : And that the Proviſo 
determines the Term itſelf, by not having a Daughter living at his Death; and if it be determined-at 
Law by the expreſs Previſion of the Parties, he ſaid it would be ſtrarge for Chancery to revive it, and 
that perhaps the Intention might be that in ſuch Cale it ſhould not be raiſed. Wins's Rep. 301. Hill. 
1717. Wingrave v. Palgrave. 


11. Part of Lands charged with 400 I. Portion are deviſed to the Par- . 


worth more than the Portion, yet it is no Extinguithment of the Charge. 
MS. Tab. tit. Portions, cites Feb 28. 1725. Ruſhout v. Ruſhout. 

12. A. the Teſtator being poſſeſſed ot a conſiderable real and perſon- 
al Eſtate, deviſed it thus, viz. I give and lequeath unto my Daughter AM. 
at her Age of 21, or Day of Marriage, which thall firſt happen, the Sum of 
2500 J. And my Will and Meaning is, That if my So C. ſhould die 
without Iſſue Male of his Body then /tving, or which may afterwards be 
born, that then my ſaid Daughter ſhould have and receive at her Ape of 
21. or Day of Marriage, which ſhall firſt happen, e further Sum of 
35001, over and above the ſaid Sum of 2500 l. but iu Caje the Contin- 
gency of my ſaid Son's dying may not happen beſorethe ſaid Ave of my Daugh- 
ter, or her Day of Marriage, that then the thall receive and be paid 7zhe 
Sum of 3500 l. whenever it might after happen; Then he deviſes his rea! 
Efate to his Son in Tail, and for want of ſuch Iſſue, Remainder to h1s 
Brother in Fee; then goes on thus: And my Will and Meaning is, that 
the Lands and Premiſſes hereby deviſed ſhall be liable to, and chai ,Q..ole 
with the Payment of the ſaid Sum of 35001. whenevr it ſhall become dre 
and payable ; And directs, that in Caſe of Failure of Iſſue of his Son, his 
Daughter, her Heirs, or Affiens, ſhould join in a Surrender of ſome Copyhold 
Lands to the Uſe of his Brother, otherwiſe the Legacy of 35001. to be void. 
The Daughter marries, having attained her Age of 21, and dies in her 
Brother”s Life-time, leaving the Plaintiff' her Husland, who took out Ad- 
miniſtration to her, and then her Brother dies without Iſſue Male. The 
Queſtion was, Whether the Legacy of 3500 l. ſhould be raiſed out of 
the Land, the per/onal Hſtate being deficient ? And whether it was ſuch 
in Intereſt in her as ſhould go to the Plaintiff her Adminittrator ? Ld. 
C. Talbot obſerved, That three Things were, by the Will, neceffary 
to happen to intitle M. to this Legacy ot 35001. viz, the Death of C. 
without Iſſue Male, Marriage, or i nan, bes Age of 21; and that 
all three had happened; and though ir is to be raiſed out of Land, ir 
remains Money 1till ; and though the has not lived to receive it, yet the 
Contingency having kappened, it muſt go to her Husband who is her 

epreſentative, and who may well be thought to have married in Con- 
templation of this additional Fortune of 4500 1. though depending upon 
1 4 gl 


ty to whom the Portion is payable ; Although the Lands deviſed are eh ak. 
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a Contingency ; And decreed it to the Husband accordingly. Ang ; 
March 1735. the Decree was affirmed in the Houſe of Lords. Caſe; 5 
Chan. in Ld. Talbot's Time. 117. Trin. 1735. King v. Withers. 

13. Mr. Baynton being feited in Fee oi a contiderable Eſtate, and 
having no Children, by Indenture January 19, 1715, covenanted ty ſut. 
ſer a Recovery ot all his Lands, 7o the Uſe ot Himel, for Life, then 1, 
his Wite tor Lite, then to the Iiſue of their Bodies; 42d /or want of ſuch 
{//ne, in Truit for his Siſter Anne Rolt tor her ſole and ſeparate Ule dur. 
ing Lite ; and after her Death, it Edward Rolt her Husband ſhould fur. 
vive her, to permit him to receive the clear yearly Sum of 10091. dus. 
ing Lite, and atterwards to Edward Rolt, (eldeit Son of Edward and 
ume) for Life, with Remainder to his firit and other Sons, with like 
Reinainder to Thomas, and all the ather Sons of Edward and Anne. Then 
comes this Proviſo; Provided allo, that it thall and may be lawiul ge 
and for the ſaid Anne Rolt, with the Conſent of the faid Edvard Rolt h 
Husband, and for the ſaid Edward Rolt, her ſurviving, from Time 9 
Time, by Sale, Mortgage, or otherwiſe charging the Premiſſes, , 
riſe and ſecure fuch Sums ot Money not exceeding in the whole the Sy 
of 12000 J. as the faid Anne, notwithſtanding her Coverture, þ2)} wirh 
the Conſent in Writing of her faid Husband, hin it, and tor the ſaid Fg. 
ward Rolt her ſurviving, as he ſhall think fit, for the Maintenznce oy 
Þortion of any of the Children of them the ſaid Edward and Anne, burn 9 
to be born ; and if the ſaid Edward and Anne his Wite, or the Sury;y 
of them, ſhall not appoint in what Proportion ſuch their Children ſha!l |; 
provided for, then all the Parties to theſe Preſents are agreed that 2092 | 
a-picce ſhall be raiſed and payable zo each ſuch younger Sons, and 3009 ! 
a- piece for the Daughters of the ſaid Edward and Anne, and if there jhil; 
be but one Daughter, then 6000 1. for ſuch only Daughter, 27 their 4-2, 
of 21 Years, ith Intereft for the faid ſeveral Sums aſter the Rate v7 5, 
per Cent for their ſeveral and reſpective Maintenances, until their re fe. 
tive Portions ſhall become payable ; and ſuch Maintenance % begin from the 
Time that ſhall be appointed by the ſaid Edward aud Anne his Witt, u 
the Survivor of them ; and in Caſe no ſuch Appointment, then from the 
Death of the Survivor of them the ſaid Edward and Anne his Wiſe; 
Then comes a Proviſion, that it any of the younger Children die betore 
their reſpective Shares become | fr then the Share of ſuch Childf 
dying ſhall be equally divided amongſt the ſurviving Children, Mr. 
Baynton died ſoon after without Iſſue, and then, in the Year 1722, H. 
Rolt died, leaving Iſſue by his Wite four younger Sons, and two Daughters, 
Elizabeth. and Anna Maria, which laſt died an Infant toon after her Fa- 
ther's Death ; and in the Year 1734 the Mother died, having never charg- 
ed the Lands with the 12000 /. or any other Sum tor the Children's Provili 
ON, NOT EIVINg "mY Direction in what Manner or Proportion they thoult 
be provided for, ſome of the Children having attained their Age 21 
in her Life-rime. Ld. C. Talbot held, that tho' by the firit Clank 
12000 l. only was to be raiſed, yet that the ſecond Clauſe is fubtidt 
ary to the firſt ; and that in Caſe the firit does not take Effect, then 
the ſecond was to prevail, whereby he made a certain direct Ch4irs: 
of 3000 I. for each Daughter, and 2000 l. tor each younger 5", 
without any Proviſion (as there was in the firſt Clauſe) that rhe who: 
ſhould not amount to more than 12000 1. That by the firſt Claute tac! 
Children only can be conſidered as intitled to any Share under the Ps: 
er of Appointment as were living at the Survivor's Death ; Bur no 4% 
5 having been made, it ſtands upon the ſecond Clauie, ice 

sa direct Charge upon the Land of 2000 J. for each Son, and 30004 
for each Daughter; And his Lordſhip was alſo of Opinion, That th 
the Payments were to be at 21, yet no certain Intereft veſted in any © 
Children until the Survivors Death; And tho' ſome of them atrained : 
Ages of 21 in their Mother's Life-time; yet all being contingent U” 
the Survivor's Death, no Intere/t can be de but from the time of the 0219 
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ing of the Contingency ; and 10 decreed the whole 14000 J. to be raiſed, 
and Intereit from the Mother's Death only. Cates in Chan. in Ld. Tal- 
bots TIme. 189. Hill. 1735. Rolt v. Rolt. 

14 The Rule ot Portions linking in the Land where rhe Party dies 
before the Term out of which they are to ariſe Cones iuto Poſſeſſion, has not 
always held without Exception, as appears trom Butler and Dun- 
comb's Caſe. 2 Vern. 760. where the Words were trom and utter the 
Commencement of the Term, and therefore the Portion not payabl« 
during the Lite of the Father and Mother, the Term not being yer con 
menced ; but yet the Court enabled the Husband and Wife to raiſe Mo— 
ney upon the Intereſt by way of Mortgage; which was to contider it 
in ſome ſort as already vetted ; So in that of Broome v. Berkely, Ab: 
Equ. Caſes 340 notwithitanding the Portions were decreed not to be 
raiſed immediately, yet they were conſidered as tranſmiſſible Intereſts; 
the ſame in Ring and Withers's in che Houſe of Peers. In all theſe 
Caſes the Limitation was, That the Portions ſhould be paid them ar 
ſuch a time, As Upon Marriage, or Ar ſuch an Age; and the Intent of 
the Parties was plain, that upon either of theſe Contingencies happening, 
the Child fool be intitled to the Portion, although it was contingent, 
ſince a contingent Intereſt is tranſmiſſible; and a future Provition may 
well be looked upon as a Conſideration tor Marriage; Per Ld. C. Tal- 
bot. Caſes in Chan. in Ld. Talbor's time, 194, 195. Paſch. 1736. in Cate 
of Bradley v. Powel. 

15. A. was Tenant for Lite, Remainder in Tail to B. the eldeſt Son. They 
reſettle the Eſtate 7o the Uſe of A. for Life as to part, then to Truſtees for 200 
Tears to raiſe 1100 l. to be paid to C. the ſecond Son within fix Years after 
A's Death, or as ſoon after as the ſame could be raiſed, and in the mean 
time Intereſt from A's Death, for and towards his Maintenance, until the 
Portion be paid him, Remainder to B. the eldeft, &c. C. died indebted at 45 
Years of Age, leaving no Aflets, and rwo Years atter him A. died, 
from whom an Eſtate of 95001. a Year came ro B. Ld. C. Talbot thought 
this 1100 l. muſt be conſidered as a Portion, as it moved from the Fa- 
ther, and was intended by him as a Proviſion tor his Child; The Term 


ö and Truſt are not to ariſe until the Father's Death, but no particular Time 
3 is limited for Payment of the 1 100 J. but barely within 6 Years alter A's 
0 Death, and not made payable to him, his Execurors, and Adminiſtrators 
ny &c. but barely to Him, with a Proviſion, that from A's Death 5 J. per 
. Cent, ſhall be raiſed tor and towards his Maintenance, which looks like 
* an Intent to poſtpone the veſting till A's Death, ſince the 5 J per Cent 
" jor and towards his Maintenance can never be raiſed to that Purpoſe when he 
y died in A's Life-time ; For this neceſſarily ſuppoſes him living at A's 
* Death, and where the Intereſt is contingent, as here it is, it is moſt 
I realonable to conſider the Principal as contingent likewiſe ; And ſhould 
N the Conſtruction be otherwiſe, the Term can never ceaſe, it being to en- 
53 dure for and towards his Maintenance until the Portion be paid, which 
as It can never be ſince he died in A's Liſe-time; and thought the whole 
ws Contingent, Principal as well as Intereſt, and that the Portion mult 
4 4 merge; and ſo difmitied the Bill. Cafes in Chan. in Ld. Talbots Time. 
1 193. Paſch. 9 Geo. 2. Bradley v. Powell. 

150 16. Where Land is charged for Payment of Portions, and the Lega- 
185 tee dies betore the Lime ot Payment, it is true in general that the Le- 
5 gacy ſhall not be raiſed, but ſink for che Benefit of the Eſtate; But 
oh where Portions are directed by the Will (as in the principal Caſe it was,) 
* to be raiſed and paid within two Years after the Teftator's Death, and a 
* aughter ſurvives theſe two Years and then dies, it is otherwile, By Mr. 


ultice Parker, who fate for the Lord Chanbellor. Barn. Chan. Rep. 89. 
ach. 1940. M ebb v. Webb. 
(K) Lapſed, 
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452 Portions. 


(K) Lapſed. In reſpect of the Seitlement not being 


made. 
The Mar- I. On the Marriage of E. his Daughter in Law with JS. entered into 
riage Portion Articles, in which it was recited, That whereas A. was to pay 


pope 7. F. 1000 J. for the Marriage Portion of H. his Wife. F. F. covenanteq io 
Perſon as ke ſettle certain Lands &c. It tell out, that the Share of the perſonal El. 
ſrould -ppeint tate (out of which the 1000 J. was ſuppoſed to ariſe, and of which 4 
in the 2 was poſſeſſed as being the Eſtate of his Wite's former Husband, and 
f fi : : _ 2 out of which his Wite and E. her Daughrer were both intitled to their 
/ideratin diſtributive Shares) amounted only to 3201. for E's Share. Upon a 
thereof was to Bill by J. S. tor Payment of the 10001]. it was decreed accordingly, 
fora 2 tho” it was objected that E. lived but ſix Months, and that F. F. Was 
Marri. 1 © not able to have made the Settlement agreed upon, and that the had very 
en; on hard Uſage from J. S. the time ſhe lived with him. 2 Freem. Rep. 57 
The Wife Trin. 1680. Graves v. White. f 


died, and the 
ſix Months elapſed, and no Perſon appointed to receive the Money, yet the Portion was decreed to the Hus 


band without examining his Capacity to make a Settlement according to the Agreement; cited by the 
Ld. Chancellor. 2 Freem, Rep. 58. pl. 64. Trin. 1680. as then lately decreed in Ld. Delaware 


Caſe. 


2. A. intermarried with M. without her Father's Conſent ; Afterwards 
the Fathers of A. and M. entered into Articles, by which A's Father 4. 
greed to pay 1000 l. into Truſtees Hands, to be laid out in Lands to be ſettled 
on A. for Life, and then to M. for Life, with Remainder to the Iſſue of their 
two Bodies. Betore this Agreement was executed M. died without Iſſir ; 
The Court decreed Payment of the 1000 J. to A. it being M's Portion, 
and it appearing that a Settlement was made upon A. by his Father in Pur- 
ſuance of the ſaid Articles. 2 Freem. Rep. 200. Trin. 1694. Harvey v. 


Chamberlaine. 
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(L) Favour'd. 


Settlement was made in Confideration of Marriage and 1000 l. to 
the Uſe of Baron for Life, Remainder to the Sn in the uſual Man- 
ner in Tail, and if he die without Iſſue Male then to the Uſe of the Daugh- 
ters for goo Nears to raiſe 1500. for their Portions. The Baron died, and 
leaves a Son and a Daughter, and after the Son dies without Iſſue. The 
Daughter brought Ejectment, and Judgment was given for her, notwith- 
ſtanding it was inſiſted, that this Term was on a Condition precedent 
which did not happen, and alſo that the Term was void in its Creation. 
And held that this was ſuch a dying without Iſſue Male within the la- 
tent of the Settlement as that the Term ſhall ariſe. Lev. 35. Goodin \. 
Clerk. 
As A made 2. Where a Deed is for Proviſion of Daughters Portions, and the 


a Leaſem Deed is uncertainly worded, Conſtruction ſhall be made upon che whole 


. bis tow Deed to make the Intent appear that the Daughters ſhall be provided to! 
with M. for in ſome Caſe. 


Proviſion of ; = 
Portions for Daughters of the Marriage, to commence on Death of B. without I ue Male, or from tne #1? 


that B. ſhall be dead before the 2 or Daughters ſball reſpectively attain to 16 Years of Agc eitlodt 
Iſſue Male of bis Body by A. which ſhall firſt happen, he leaving a * or Daughters by M. or 
ſhe being enſient of a Daughter, for 200 Years thence next enſuing; B. had [ſue C. a Sen, and Fa 
Daugbter, at which time J. was under 16 ; Afterwards C. died, J. being upwards of 16. The Cur 
ſeemed to think that the Leaſe ſhould ariſe upon the firſt Words (viz.) on Death of B. withou! ih 
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Portions. 453 
Male, though it is not within the laſt part of the Disjunctive. 3 Lev. 99. Paſch. 35 Car 2. C. B. 
Watts v. Guybon. 


z. And may be carried beyond the IWords of the Deed, in Caſe where 4: where A 


the whole Reſidue of Eſtate Real and Perſonal was given away to a ſurrenders 
AOPY NOK 


Brother. a Lands to B. 

k ? : 5 his Brother, 
and J. S. to the Uſe of his Brother B. and his Heirs on Condition to pay to M. the only Child of A. 
when ſbe comes to the Ageof 21, 200 J. Provided if his Daughters died without Heirs of her Body, then B. 
the Brother to have the 2001. A. died, M. being but two Years old; M. at 18 marrv'd the Plain- 
tiff, had Iſſue, and died at 20 Years and an half; the Iſſue died an Infant; Decreed for the Plaintitf. 
2 Chan. Caſes 94. Paſch. 34 Car. 2. Row v. Tillier. 


Money placed out upon Bonds by a Father in the Name of a Child ſhall 
be look d upon to be toward a Proviſion tor ſuch Child. MS. Tab. tit. 
Portions, cites February 14th, 1706. Parker v. Lamb. 

5. Lands by Marriage Settlement are limited to the Sons in Tail Mate, 
Remainder to A. the Husband in Fee, Provided if A. and his Wife, or cither 
of them die without Iſſue Male living at the 'Time of his or her Death, 
leaving only one Daughter unmarried, the Truſtees to ſtand ſeiſed till 
they have raiſed 15001. tor ſuch Daughter, and if more Daughters un- 
married at the Death of A. and his Wite, or either ot them, and no 
Iſſue Male living begotten between them, then 3090 l. for ſuch Daughters, 
A. dies leaving Daughters, and his Wife enſcint of a Sou which is alter- 
wards born. Queſtion was, whether upon the Wording of this Proviſh, 
the Poſthumous Son ſhould defeat the Daughters of their Portions ? Ir was 
agreed, That there being no Provition for the poſthumous Son, and the 
Father dying before the Son born, the Son could not take by the Seitlement ; 
For the Remainder mutt immediately veſt when the particular Eitate de- 
termined. And it was inſiſted, that as the Proviſo was worded, a Con- 
ſtruction could not be made, that the Daughters were to have Portions 
upon Failure of Iſſue Male, and whilſt Iſſue Male no Portions to ariſe ; 
tor that the Proviſo is ſpecial and operates both Ways, viz. If a Son liv- 
ing at the Deceaſe of A. Or, his Wife firſt dying; tho” there ſhould aſter- 
wards be a Failure of Iſſue Male, no Portions could ariſe to the Daugh- 
ters. So e converſo, if no Son living at the Deceaſe of A. or his Wite, 
the Portions ſhould ariſe, although a Son ſhould be after born. Per Ld. 
Keeper, Generally and moſt commonly it is the Intent ot the Parties, that 
the Daughters are not to have Portions provided by the Settlement it 
there be a Son. So when no Proviſion is made for a poſthumous Son, al- 
though it is the Intent of the Parties that thie Son thould have it, yet 
until the late * Statute ſuch poſthumous Son could not take ; ſo that what 
might be the Intent of the Parties cannot be the Rule. And if in this Cale 
the Daughters (upon the wording of the Sertlement, and as 1t were by 
Accident not being directly intended by the Parties) become iutituled to a 
reaſonable Proviſion and Portion, he thought Equity would not take it away, 
but would be further informed as to the Value of the Eſtate; and whe- 
ther the other Daughters had received their Portions. 2 Vern. 578. Hill. 
1706. Palmer v. Cracroft & al. 

6. A. ſeiſed of Lands in Fee conveyed to J. S. and his Heirs, to the 
Uſe of himſelf and to his a R. for a Remainder the 1it, 2d, 3d, 4th, 
5th, &c. Sons in Tail; and for Default of ſuch Iſſue, and iu Caſe the ſaid 
A. ſhould die, or be dead without Iſſue Male of his Body of the ſaid R. to 
de born, or in Ventre ſa Mere at the Time of his Death, and ſhall leave one 
r more Daughters of his Body on the Body ot the ſaid R. begotten or 
in Ventre ſa Mere at the Time; then to the Uſe and Behoot ot the ſaid 
J. 8. and his Executors for goo 7ars, to raiſe Portions for his ſaid Daugh- 
ters. The Husband dies, leaving Iſſue Male and Daughters at the Time 
of his Death, which Iſſue Male ſoon after died without Iſſue Male, living 
the Daughters ; The Wile dies; the Queition was, It this Term ſhould 
riſe up again for the Benefit of the Daughters? The Opinion and Judg- 
ment of rhe Court was, That it thould bots it being a Condition iT 
5 an 
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$54 Poſſeſſion. 


and not a Remainder upon the Determination of the Eſtate Tail. Thi 
Judgment was reverſed in the Houſe of Lords, upon the Reaſoning tha, 
Mr. Raymond urged, viz. that the Zime of his Death related only tg the 
Ventre ſa Mere; and then it was no more than an uſual Limitation - * 
the Wife was not Enſeint. Vid. 11 Mod. 88. and Holt's Rep. 623 624 
Andrews v. Stroud. . 
7. Father upon his Son's Marriage e Lands, which he covenants to le 
800 J. per Ann. and reſerved Power to himlelt o charge 1200 J. for his Jounzer 
Children. He charges thek/tate with 6001. only and dies, The Son objected 
to the Payment ot 6001. becauſe the Value of the Lands was defetFive, Je. 
ing only 6001. [aYear, ] which ought to be made $001. [a Year] before the 
Charge ſhould take Etiect. But decreed that the Money was well charged 
the Father having only charged a Moiety of the 12001. and in Caſe there 
were aDeficiency he ought to ſue tor Satistaction out of his Father's Eſtate 
Ne eter for the Breach of Co MS. Tab. tit. Power. Jan, * 
MS. it is lor the Breach o venant. MS. Tab. tit. Power. Jan.“ 12th, 1712. 
oth. 102. Ormsbey v. Dod well. 
8. What is exprelsly paid towards a Portion ſhall be farſt applied to di 
charge the Intereſt ol ſuch Portions. MS. Tab. tit. Portions, February 
19th, 1724. Lord Kingtland v. Lady Tyrconnel. 


For more of Portions, See Charge, Deviſe, Marriage, ]Powers, a::1 


other proper Titles. 


—— 


(A) No ſhall be ſaid in Poſſeſſion of Land, or Thins: 
| Real. 


He cannot be x, F Rent and Common a Man is in Poſſeſſion and out at his Will 
difſciſed of a _ Diſturbance made, be it appendant or in groſs; and Seiſin of 
Rent Service , 2 8 5 

Parcel of the Rent is good to have Aſſiſe of the whole Rent. Br. Aſſiſe, 


in Grols, 0 
Rent-charge, pl. 131. cites 8 Aſl. 4. 
or Rent- eck 

by Attornment or Payment of the Rent to a Stranger, but at his Election; But if the Diſſeiſee bring 
an Aſſiſe againſt a Pernor, then he admits himſelf out of Poſſeſhon. Co. Litt. 323. b. No one who 
has Right to ſuch Things as are inviſible and incorporeal, as Rents &c. can be put out of Poſſeſſion 
thereof, but only at his own Election by a Fidion of Law, in order to enable him to recover Damages 
againſt the wrongful Diſturber ; For ſuch Things being mere Creatures of the Law, and depending 
entirely upon the Conſtruction thereof, are a/ways in Poſs ion of thoſe xvhom the Law adjudges to hate 4 
Richt te ſuch Poſſeſſion. Hawk, Pl. C. 151. cap. 64 S. 45. 


Br Seiſin, pl. 2. If Baſtard and Mulier enter after the Death of the Anceſtor, tte 


8 Kin » 09 ſhall be adjudged in the Mulier. Br. Entre- Cong. pl. 67. cite 
vet. — See 30 . $I. 


Deſcent. 3. If one be ſeiſed of Lands and another who has no Right does ente! 
into the Land and continues Poſſeſſion, yet does he gain nothing chere- 
by, but the Poſſeſſion does always continue in him that has the Right 
Bridgm. 57. cites Litt. Warranty 158. and 3 E. 4. 2. and PI. Com. 233. 
— Unleſs where there is an actual Diſſeiſin. See. Mo. 694. Partridge v. Turk 

For if a Diſ- 4. When two Men come upon Lands and Tenements together to claim the 

ſeifor _ I ſaid Lands and Tenements, and one of them claimeth by one Title and the 

2 dune ther by another Title, the Law does ad judge the Poſſeſſion in him 

in Fee, and has rightful Title to the Poſſeſſion. Perk. S. 218. 

the Heir of 


„„ u'. ͤ 


Polleflion. 455 
vo Diſſeiſor and the Diſſeiſee come upon the ſame Land torether to claim the ſame Land, the Law v if 
adjudge the Poſſeſſion of the Land in the Heir of the Diſſeiſor, and not in the Diſleiſee ; yet the Diſle! 


ſee habet majus jus ad rem, vix in Jure to have the Land, than the Heir of the Diſſeiſee has; but tlie 


Heir 7 ow Diſſeiſor has Majus jus in re, dix. in Poſſeſſione to have the Land than the Difleiſee has. 
Perk. S. 218. 


* 


5. Poſſeſſion is ſuppoſed to continue if it be not avoided. Arg. Hard. 46. 
in Caſe of Jones v. Clerk. —cites Pl. C. 193. 

6. When a Man may enter or Claim, the Law adjudges him not in 
poſſeſſion 2% Entry or Claim. Co. Litt. 218. a.— 1 Rep. 94. b. (g.) it 
Shelly's Caſe.——2 Rep. 53. b. (e.) in Chomley's Caſe. 

7. By Bargain and Sale tor Money tot 3 Years the Bargainee beforeEntry 
has Eſtate tor Years divided from the Reverſion, and a Reverſion in the 
Vendor. Jo. 9. Mich. 18 Jac. C. B. Mitton v. Lutwich. 

8. Patronage by Grant for Years is in the Grantee, but by Grant of 1. 
2, or 3 Avoidances the Patronage is not ſevered but is ſtill in the Grantor ; 

r Jones J. Arg. Jo. 19. Hill. 20 Jac. C. B. in Caſe of Standen v. the 
Federer of Oxon. 


9. After a Judgment of Recovery, the Law judges not Tenant for Jturs 
in Poſſeſſion of theſe Lands till he has cee them ; per Archer J. Arg. 


Cart. 59. Paſch. 18 Car. 2. in Cafe of Geary v. Bearcroft. 

10. It a Man Bargains and ſells Lands, pretently the Barooince has 
actual Poſſeſſion. He may ſurrender, aſſign, attorn, releaſe; yet he can- 
not on this Poſſeſſion bring Treſpaſs, and ſo he has no actual Poſſeſſion; 
Per Bridgman Ch. J. Arg. Cart. 66. Paſch. 18 Car. 2. 

11. Tenant at Hill and he in Revenſion are in Poſſeſſion of a Houſe, he 
in Reverſion is Houſekeeper, yet the Poſſeſſion thall be adjudged to be in 
Tenant at Will. Sid. 385. Mich. 20 Car. 2. B. R. Kinnoul v. Whitch- 
cot, 

12. A bare Entry on another without an Expulfhon, makes ſuch a Seiſin 
only that the Law will adjudge him in Poſſeſſion that has the Right, and 
ſo are the Words Intravit & fit inde ſer/it. prout Lex poſtulat, to be under- 
ſtood in ſpecial Verdicts, but it will not work a Diſſeiſin or Abatement 


without actual Expulſion. 1 Salk. 246. per Holt Ch. J. Trin. 3 Annæ 
B. K. Anon. 
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| (B) ins ſhall be ſaid in Poſſeſſion of Goods. it 


l. F a Heriot which is trauſitory, the Law adjudges Poſſaſton with. 
5 out Seiſure; as of the Body of a Ward. Br. Hariots, pl. 9. cues 
1 13 E. 3. and Firzh. Preſcription 29. 3 
es 2. If a Highwayman come up to a Carrier and Jead the Horſe ont of one ð 5 ay 
* Hundred into another, this is a Robery in the firſt Hundred ; For the Car- net 


tier was robbed upon the firſt raking. But if the Carrier had led the Horſe Aer Je 
incl, then it thould be adjudged to be in his own Poſſeſſion, and no Balingſtol: 
Robbery rill he came into the ſecond Hundred; And it a Man has Money, Hundred. 
ad the Malefactors take him in one Hundred and carry him into another 

ad there rifle him, this is a Robbery in the ſecond Hundred only ; For 


"ot te is always in Poſſeſſion. Per tot. Cur. and adjudged accordingly. | j 
_ Coldsb. 86. pl. 11. Patch. 30 Eliz. Anon. | "Þ 
m 3. A Man's Pocket was picked in the King's Bench, and the Thief was b. | 
33 taken in the Manner, but a Key faſtened to the Purſe fluck in the Pocket, WW 
44 ad two Juſtices againſt two, that the Man was ſtill in Poſſeſſion of his 1 
he Puſe, -and ſo no Robberv. Goldsb. 86. pl. 11. Anon. bf 
: v 5 1 
6 4 In Caſe of Bailment the Proprietor is to ſome Purpoſes in Poſſeſſion, i 
ho d to ſome Purpoſes out of Poſſeſſion. Vent. 261. In Caſe of Batmore . 
. Crceves. b 1 0 
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456 Poſſeſſion. 


(C) Of One. In what Caſes it ſhall be of Another. 


1 HE Poſſeſſion of one Executcr is the Poſſeſſion of the Other, 


eite 16H. 7.4: 
2. The Poſleſſion of the Termor in the lame Tenancy is the Poſſeſſion 


of the Recoveror. Br. Aſſiſe, pl. 1. cites 27 H. 8. 9. 
3. A. has Cuffodiam Parci, and the Inheritance is granted to B. The Pof. 


ſeſſion of A. is the Poſſefion of B. and if A retuſe B's Entrance, he may 
break the Doors and jnitity. Mo. 786. Mich. 4. Jac. Lady Ruſſel 


Lord Nottingham. 
5 Þ.Velvy— 4. Poſſeſſion 1 the Leſſee is the Poſſeſſion of the Leſſer. 2 Brownl, 299 


165. Mich. ill. 7 Jac. C Mors v. Webb. 


ac. Free- 

id v Shellito. Tho the Poſſeſſion of the Leſſee is the Poſſeſſion of the Leſſor by Operation of 
Law, yet to make an Occupant there muſt be a#ual Poſſeſſion, and not a Poſleſſion by Inference, Dir 
courſe or Argument in Law, but ſuch an Occupation as the Lay Gents may take Notice ſof. Per Ar. 
cher J. Cart. 58. Paſch. 18 Car. 2. in Caſe of Geary v. Bearcroft, cites Raſt. Ent. 690. that in tan 
Action of Waſt, the Queſtion was whether ſuch an one did occupare the Lands; and the Pleadino 
is, that he did occupy the Lands and take the Profits, and ſo there they are ſynonimous. And after 
Judgment was giyen accordingly by three J. againſt Bridgman Ch. J. and that Judgment air“ 
per three J. in B. R. 2 Lev. 202. S. C. — did. 346. | 


dee Rob- 5. The Poſſeſſion of the Servant in the Maſter's Preſence is the Poſſeſ- 
very. ſion of the Mafter. Carth. 147. Bird v. the Hundred of Oſſulſton.— 
3 Mod. 


Cited there in Caſe of Aſhcomb. v. the Hundred of Elthorn. 
287, S. P. in Caſe of Aſhcomb v. Elthorn.— D. 161. Lord North's Caſe 
—3 Mod. 323. —Ow. 131. Hall v. Wood. 
6. Deviſe was of Knight-Service-Land to Wife for Life, which was void for 
a third Part, and it was enjoyed between her and the Heir during her Lit: 
The Poſſeſſion was held joint, and that the Poſſeſſion of one was the 
Poſſeſſion of the other; and that tho* Tenants in common have ſeveral 
Freeholds, and Joint-Tenants but one, yet it is to be underſtood that 
Tenants in common have ſeveral Freeholds, but undivided, and Joint 
Tenants have one undivided Freehold. Per Holt. Ch. J. 12 Mod. 302. 
Mich. 11 W. 3. In Caſe of Fiſher v. Wiggs, cites Mo. 868. Small v. Dee. 
The Entry 7. Poſſeſſion of one Foint-tenant is the Poſſeſſion of the other. 6 Mod. 


ot one veſts 44. Mich. 2 Anne B. R. Ford v. Lord Grey. 


the Poſſeſ- 
ſion in both. Le. 147. Hed v. Challoner.— Per Manwood J. 264. pl. 354. Anon. So the Poſte 


ſion of an Indenture of Leaſe by one Jointenant, is the Poſſeſſion of both; and the proving the De- 
livery of it to the one is good Evidence of the Poſſeſſion of it by the other. 2 Le. 220. Anon. 


414 the Poſ. 8. The Poſſeſſion of a Tryftee is the Poſſeſſion of Ceſty que Truſt. G. Equ 
ſeſſion of 235. Temp. Geo. 1. Wan v. Lake. 


C ” 
Tru 42 t - Poſleſſion of all; as the Poſſeſſion of one Tenant in Common is the Poſſeſſion of the reſt. G E:! 


R. 235. 

See Gift — 

Preſentment a ; f 23 
(K b.)pl.1. (D) hat will * give or make a Poſſeſſion. Av <0 
. l 

* will put a Man 4 out of Poſſeſſtion. 

ment (K. b.) | 2 
As where k. F a Thing tranſitory, a Man ſhall be in Poſſeſſion without Eu, 
Tenant in . or * Seiſure, Br. Treſpaſs, pl. 169. cites 14 Hf. 8. 23. 

Chivalry die | 
his Hes within Age, the Lord ſhould have Raviſkment of Ward without Seiſure, but not Ejedirii 

* S. P. Br. Chattels, pl. 21.“ 


Ward of the Land Br. Treſpaſs, pl. 169 cites 14 H. 8. 23. 
2 H, 4. 19. 


0, 
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2. It the King be intitled by Office 7o e Land to which N. hath Title 
and Right, he cannot enter upon the King; For by Oifce the King is in 
poſſeſſion, and N. is out ot Poſſeſſion, and it the King Grants it over, 
he cannot enter upon the Patentee, the Office being tn Force , but he who 
hath a Reat-charge or Common extra Terram illam is not out ot Pollel- 
fon, but may diſtrain the Patentee, or uſe his Common. Br. Entre Cong. 
pl. 42. cites 21 Hf. J. 1. | £ | 

3. If Leſſee for Nears makes a Leaſe at Will, and Leſſee at Will makes a 
Leaſe for Tears, and then he in Remainder grants over his Land, this is 

thoꝰ the Deed of the Grant of the Intereſt be not made upon the 
Land ; Becauſe he is not out oft Poſſeſſion, but at his Election. Agreed. 
Lat. 75. in Sir Thomas Fiſher's Caſe. 


(E) Froour'd, By Acceſſion of Right. 


1. THE Right waits upon the Poſſeſſion. As if the Sou and a Stron- 

ger diſſeiſes the Father and the Father dies, this Right infuſes it 
ſelf into the Poſſeſſion, and changes the Poſſeſſion; and it is a Releaſe in 
Fact by the Father to the Son. Arg. Godb. 3 10. cites 11 H. J. 12. 

2. So a Diſſeiſor dies ſeiſed, and his Heir enters and is diſſeiſed by A. and 
the firſt Diſſeiſee releaſes to A. all his Right; all the Right now is in A. 
the ſecond Diſſeiſor; Becauſe the Poſſeſſion and the Right meet together 
in A, Arg. Godb. 3 10. cites 9 H. J. 25. Br. Droit. 57. 

3. Per Stat. 21 en 16. Peaceable Poſſeſſion for twenty Years tolls Entry, 
and after ſuch Poſſeſſion Releaſe of Actions gives Right, and there is no 
Remedy for the Fee by Writ of Right atrer ſuch Poſſeſſion and Re- 
leaſe of Actions. Jenk. 16. pl. 28. 


(F) Privileges of Poſſeſſion. 


VD  Olleſhion prevents Election; as if A. ſells 1000 Coard of Wood tc 
B. to be taken at B's Election, and then A. or any Body elle cuts 

down ſome of the Wood, B. cannot take that which is cut down ; but 
mult make his Grant good out of the Reſidue: So of E/tovers granted; 
and it no Wood is left tor his Eſtovers, B. has no Remedy bur an Action 
dur Caſe. Cro. E. 820, Paſch. 43 Eliz. B. R. Baflet v. Maynard. 
as, Sir 'T homas Palmer's Caſe. 

2. Buſhes cut in a Common by a Stranger cannot be carryed away by a 
Commoner, where the Commoner claims Common of Eſtovers only: Bur 
it he preſcribes to have Omnes Spinas creſcentes, he may then carry them 
way; and in ſuch Caſe the Licence of the Lord is not material; For he 
ms any himſelf. Cro. J. 256. Mich. 8 Jac. B. R. Dowglals v. 

endall. 

3. He that has Poſſeſſion has Right againſt all but him that has the When no 
ery Right. Chan. Caſes 25. Trin. 15 Car, 2. Smith v. Oxenden. Title is 


found for 


Eu 


Ee Defendant, and it is found that he ouſted one that had elder Poſſeſſion, his Entry is tortious ; rer 
Cench J. Goldsb, 178. | 
2 6 4. Where the Intereſt of the Land is not in Queſtion, a Man may Carth, 9. 
1. Hei; in Treſpaſs upon his own Poſſeſſion. 3 Mod. 132. Trin. 3 Jac. 2. B. R. 5 8 then 
. Lantord v. Webber. : vleating that 
"1 M. S. Peſ- 


Pſonatus fuit, without ſhewing any Title, was not ood ; but ſuch Plea was adjudged good on a} Je- 
"arrer, without ſhewing any other Title than Po eſſion, and the Copy of the Record produced in 
6 A Court, 
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Poſſeſlion. 
(Hurt, cites 2 Mod. 70 Searle v. Binion. But in Treſpaſs by one ſeiſed in Fee · Poſſeſſion jo ub 
Juſtification without ſewing How. 2 Saund. 401. Pearle y. Bridges. 


Eu 
Put not 5. In many Caſes, where a Man has the Poſſeſſion, tho' he has 20 
1 E for P;operty in the Goods, he may have 'Tretpaſs. Carth. 85. Mich IW. & M. 
bee B. R. cites 4 Rep. Lutterel's Caſe. 


there ve 
mary Pleas | y R 
which will ſerve, as his Frechold &c. which will not in Trover and Converſion. Per Doderidge 4 


and Judgment accordingly. 2 Bulſt. 134. Holman v. Carwithy. 


Coe Toole 


paſs (8. (G) Sufficient for what Pur poſes, as to Actions. 


I. Aviſhment of Ward ; and counted of Tenure and Chivalry, and th; 
the Plaintiff ſeiſed the Ward, and the Deſcudant raviſbd him; the 
Defendant ſaid that he held of him in Chivalry, by which he ſeiſed him, 
ab/que hoc that the Plaintiff ſeiſed him, or that he held of the Plaintiſi 
prout &c. And held that the S%u of the Ward is not traverſable; the 
Reaſon ſeems to be, becauſe a Man ſhall have this Action without Seiſin 
of the Ward, For the Law adjudges Poſſeſſion, becauſe it is tranſitory &c. 
and therefore he omitted his Traverſe, and they were at Iſſue upon 
the other Traverſe ; quod nota bene. Br. Traverſe per &c. 120. cites 
24 E. 3. 78. 
A Pofleſlory 20 A Man may have Replevin who has not Property ; per Brigges, 
Right '5 Br. Traverſe per &c. pl. 263. cites 21 E. 4. 54. 
ol etent to pe P 3 4.54 
maintain an Action of Treſpaſs, tho” not a Replevin. 10 Mod. 25. Trin. 10 Ann. B. R. in Caſe of 
Templeman v. Cafe. The Reaſon why it is not good in {towry, is becauſe it comprebends a Title 
in itſelf. Arg. 12 Mod. 507. 


S. P. Br. 3. Property draws with it the actual Poſſeſſion of Goods whereupon to 
Treſpa's, Pl. have 7re/paſs. Lat. 214. In Caſe of Hudſon v. Hudſon. 

FT} VET 4. As it a Man in London gives to me his Goods in York ; It another 
Per Little takes them I ſhall have Treſpaſs. Lat. 214. In Cafe of Hudſon v. Hudſon. 


ton ; quod 


Danby conceſſit; for he has Property by the Gift. And this ſeems to be Law, for Goods are tranſitory, 
contrary of Land, which is local. Br. Treſpaſs, pl. 169. cites 14 H. S. 23. 


5. In Treſpaſs, Defendant juſtified by Diſtreſs for Rent and Service, 
The Plaintiff replied Hors de ſon Fee. Detendant demurred ; becauſe he 
ſaid, ſuch Plea is not pleadable without taking the 'Tenancy upon him, 
and cited Co. Litt. 1. b. But it was anſwered, that this is meant in 
Caſes of Aſſiſe and Replevin where the Title is in Queſtion ; But this be- 
ing but an Action of Treſpals, the Poſieſſion is ſufficient to maintain the 
Action againſt any that has not a better Title. And judgment tor ti 
Plaintift Niſi. Freem. Rep. 221. pl. 228. (bis) Hill. 1676. Anon. 

6. Poſſeſſion is ſufficient Cauſe to maintain Action againſt a Tort-teali! 
and a Declaration upon the Poſſeſſion is good. Carth. 84. Mich. 1M. 
& M. B. R. Hebblethwait v. Palms. 3 Mod. 48. S. C. Cra 
C. 57s. Sands v. 'Tretuſes. 6 Mod. 312. Tenant v. Gold win. 

7. Inſtitution and InduiFion upon 4 Preſentment without a Title, gs 
the Party ſuch a poſſeſſory Right, as he ſhall not loſe without a Qu 
Impedit. Arg. 10 Mod. 174. Trin. 12 Annæ. B. R. The Queen . 
Carporation of Buckingham. 

8. In Caſe of an Ejectment, unleſs the Perſon turned out, tho by cle 

that has no Right, can prove his Right, he ſhall not recover tho' this“ 
Poſſeſſory Action. Arg. 10. Mod. 7% 


H) Sil » 
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Pofleſlion. 


(H) Sufficient, as to other Purpoſes than Actions. 


1. D oOſſeſſion executed, hinders Poſſeſſion execntory. As if Bargain and 

Sale be of Land, and before Inrolment Bargainee cakes Feoftfinear ; 
this hinders the Inrolment; Becauſe the taking of the Livery has de— 
troy'd the Uſe which paſſes by the Bargain. Quod fuit conceſſüm. Velv. 
124. Hill. 5 Jac. B. R. In Caſe of Darby v. Bois. 

2. Grant of Lands in Poſſeſſion. A Poſſeſſion by Wrong or by Right is 
ſufficient to paſs Lands granted by Name of Lands in Poſſeſſion; as an 
uſual Eſcape of Leſſee's Beaſts into a Wood incloſed, but nor leaſed to 
him. Roll. R. 20. Paſch. 12 Jac. B. R. Dockwray v. Befis. 

3. Poſſeſſion countervailes Livery ; ſo that a Gift in Tail &c. to the 
Leiſee at Will or Tenant Sufferance is good without Livery and Seilin. 
Noy. 56. Cooper v. Columbell. 

4. Tenant for Years cannot make a Leaſe within the Statute of Uſes, and 
by this Means to give Poſſeſſion to the Detendant to make him capable of 
a Releaſe of the Reverſion; per Powell J. Lutw. 570. Hill.g W. 3. in Caſe 
of Chaloner v. Davis. | 


(I) Pleadings. 


1. IN Treſpaſs the Defendant ſaid that he leaſed to F. M. for Life, who 

alien d in Fee to the Plaintiff, by which he entered; and the Llalnu— 
tiff ſaid that he Ne aliena pas; and per Cur. this is a good Antwer; For 
per Finch, he has Title againſt all by his Poſſeſſion, except againit the 
Plaintiff; and when the Plaintiſt has thewn Cauſe of Entry, and the 
Detendant has travers'd this Cauſe, this is ſufficient. Br. Titles, pl. 6. 
cites 40 E. 3. . 

2. In Trejpaſs for taking of his Cattle, the Deſendant pleads that he 
was poſſeſſed of B/ackacre pro termino diverſorlim annorum adtunc & adbuc 
dentur and being ſo poſſeſſed, rhe Plainritt's Cattle were doing Da- 
mage, and he diſtrain'd them Damage feaſant there, and ſo juſtiſies 
the raking &c. The Plaintiff denvrs, and aſſigus ſpecially tor Cauſe that 
the Detendant did not particularly ſet forth the Commencement of the Years, 
but only that he was poſſeſſed of an Acre for a Term of Years to come; 
and regularly where a Man makes a Title to a particular Eſtate, in plead- 
ing he muſt thew the particular Time of the Commencement ot the Title, 
that the Plaintiff may reply to ir. The Ch. J. and the whole Court 
held that the Plea was good. 2 Mod. o. Paſch. 28 Car. 2. C. B. 
dear] v. Bunion. 


Poſſeſſionatus ſuit. 


D. 145. b. 
260 b. pl. 20. 
in Marg 
17. 


See (F) p! 
4. 5. in No- 


ts — (8 


Cro. Car. 
153. &kevil 
v. A ViTP ac- 
cordingly.— 
3 Mod. 132. 
Langford v 
UI rblir ac- 
Cordingly.---- 
Carth.9.S.C. 
ud 
they Hok 
this DiJe- 
rence; where 
the Plaintiff 
lines an 
Action jor the 


Land, or doing of a J. reſpaſs pon the Land, he is ſuppoſed to be in Poſſeſſion; but if he will juſtity by 


Virtue of any particular 


ſtate, he muſt ſhew the Commencement of that Eſtate, and then ſuch Plead- 


ing as here will not be good. But when the Matter is collateral to the Title of the Land, and for any Thing 
Which appears in the J)eclaration, the Title may not come in Queſtion, ſuch a ſuſtification as this will 
be good. In this Caſe no Man can tell what the Plaintiff will reply; it is like the Caſes of Inducemert; 


to Actions, which do not require ſuch Certainty as is neceſſary in other Caſes 2 Mod. 


Bunion. 


-0. Searl v. 
So where an Action is broupht for a Nuſance, and he intitles himſelf generally, by fay- 


ing he is Poſſeſſionat. pro Termino annorum, tis well enough, and he need not to ſet forth particula-ly 
the Commencement, becauſe he doth not make the Title his Cafe ; for which Reaſon Judgment was 


given for the Defendant. 2 Mod. 7 1. Searl v. Bunion. 


S. P. Lutw, 1161. Fou kes v. Joice ; but no Judgment. 


But it has been ſince adjudged that Poſ- 
leſſionatus fuir » gt good, being pleaded in Bar. Hill. 12 M 3. Lutw. 1492. Pell v. Garlick. 


One can't plead his Poſſeſſion in Bar «vithout more, except it be in the Caſe of Battery, where it may 
d meerly cellateral; and the true Diverſity is between a Declaratioam and a Plea ; for one mav count upon 
's PoſſeTion without more, but not juſtify by Virtue of it; for vou can never give Poſſ-Tim in Bar 


khout making a Title. Per Powell J 12 Mod. 508. Paſch. 13 W. 3. 


3. Action 


LEY 


in Cafe of Pell v. Garlick 


460 Poſlibility. 

3. Action upon the Caſe, in which the Flaintitt declared, that the [r 
Day ot May in the firſt Year ct rhe preſent King and Queen, he nas 
Vaſſeſſeũ of a Houſe from which a Courſe ot Mater per & trans the Garden 
ol the Defendant currere debuit & debet Ec. The Court gave judgment 
tor the Plaintiff Niſi; but an Exception being taken, becauſe he does x47 
ſay that the Water ever ran from the Houſe, or that he ws poſſeſſed of it, 
but, only that debut, the Court ordered it to be pur into the Paper again, 
& advifare vult; and afterwards this being a poſſeſſory Action, it was 
ruled to be well enough. Skin. 316. Paſch. 4 W. & XI. B. R. Jack- 
ſon and Savage. 

4. If it appears that the Defendant is in Pdſſeſron, in ſuch Caſe the 
Plaintiff ought to intitle himſelt; for he who will intrude and diſturb m 
Poticition, ought to ſhew a good Title to do it; But where the Action 
is brought againſt a Tort-feaſor, not in Poſſeſſicn, there it 1s ſufficient 
tor the Plainritt ro ſhew a Poſſeſſion, and not to thew any other Title, 
and by this give the Defendant, who is a 'Tort-teafor, an Opportunity 
ro diſpute his Title, but to ſhew a Poſſeſſion generally is ſufficient ; and if 
the Detendanr will compel the Plaintiff ro ſhew a Title, he may do it by 
his Plea, and compel him to make Title in his Replication, Arg. Skin, 
622. Mich. 9 W. 3. B. R. In Caſe of Stroud and Birr. 

5. Plaintiff declares that he was poſſeſſed of a Tenement and a piece of 
Land, to which he ought to have Common Levant and Couchant upon his Te- 
nement in &c. and that the Defendant had entred and made diverſe Holes 
in the Acres, and ſtored them with Contes, 10 that &c. The Detendant de- 
murred to the Declaration. Judgment tor the Plaintiff in C. B. and a 
Writ of Error brought, and Error aſſigned, that the Plaintiff had not en- 
titled himſeltto this Common, but only ſaid Poſſeſſionat. & habere debuit ; 
but the Action was adjudged to be well brought, it not appearing that the 

Deſendant was in Poliefiion, but only a Tort-feaſor. The Action was ad- 
judged to be well brought upon the Reaſon and Authority of St. John 
and Moody's Cale; but it would have been otherwiſe if it had appeared 
to be the Land of the Defendant. Skin. 621, 622. Stroud and Birt. 

6. No Iſſue can be, or ever was, taken upon a Poſſeſſion only, viz. Po 
ſeffionatus vel non &c. Carth. 445. Paſch. 10 W. 3. B. R. Silly v. Dally. 


For more of Poſſeſſion in general, ſee Entry, Property, Right, Seiſin 
Treſpals, and other is LY Titles. — i 


Poſſibility. 


(A) Poſſibilities at ſhall be ſaid to be good ; and 
Horw confider d in Law. 


See Maxims. 1. TY Ofbilitas pot Diſſolutionem Executionis nunquam reviviſcitur & 10 


2 D * ecutionem Status Lex non patitur Pofſivilitatem. Roll. R. 321. 
ronem T= 

ſibilitatis 3 Bulſ. 108. 

Lex non pa- 


titur ; as if Land is given to à Man and to two Women, and the Heirs of their Bodies. Per Coke 
Ch. J. 3 Bull. 108. cites 44 E. z. Firzh. tit. Taile. pl. 13. and ruled accordingly, that where Land 
was given to two Men and two Women, and to the Heirs of their Bodies, it was but for Life. 


2. Poli 


Poſlibility. 
"2. Poſſibilities are rwo-lold, viz. Pollibilitas Remota, and Propmqra. A+ 5 H. 6. 
4 Poſſibility which thall make a Remainder good, muſt be a common Ar, 5 
Poſſibility, and Potentia Propinqua, as Death, or dying without Ifſue, e 
Coverture, or the like; and noc a Remote Poſſibility, which 1h: N y rang 
or CO 5 ; "oltbility, which ſhall not nor in Being 


be intended by common Intendment to happen. 2 Rep. 51. a, Paſch. 30 at the Time 
Eliz. per Cur. in Cholmley's Cafe. of the Li- 


mitation of 
the Remainder is void, tho ſuch be erected afterwards during the particular Eftate ; For this was Po- 
tentia Remota. Ibid. 51. a. b. And ſays this Diverfity well appears in the common Caſe, in our Books, 
viz. If a Leaſe be made for Life, the Remainder to the right Heirs of J S. this is good; For by common 
Poſſibility J. S. may die during the Life of Tenant for Life. But it, at the Time of the Limitation 
of the Remainder, there be not any ſuch J. S. but during the Life ot the Tenant tor Life J. S. is born 
and dies, his Heir never ſhall enter, as is agreed in 2 H. . 13. b. And in 10 E. 3. 46. the Caſe was, 
That upon Fine levied to R. he granted and rendered the Tenements to one and M his Feme for their 
Lives, the Remainder to G. Son of J. in Tail, the Remainder to the right Heirs of J. and in Truth 
x the Time of the Fine levied, J. had not any Son named G. but after he had Iflue named G. and died. 
And in Przcipe againſt M. it was adjudged, that & ſhall not take the Remainder in Tail, becauſe he 


5 3 


was not born at the Time of the Fine levied, but long after; by which another, who was right Heir of 


| by 3 of the Court was received”; For when J. had not any Son named G. at the Lime of the 
ine levied, the Law does not expect that he ſhall have a Son named G. after; For this is Potentia Re- 


moda. 


3. In Præcipe quod reddat againſt an Abbot of Land which is of their 
Foundation, it is a good Challenge to the Array, to ſay, That the Foun- 
der was Sheriff, and the Array is made by him or his Bailiff, tor che Pot- 
libility which he has to have the Lands it all the Monks ſhould die. 

21 E. 4. 63. b. pl. 33. per Vaviſor. 

Covenant to ſtand ſeiſed ot Land, which the Covenantor has not at 
the Time of the Covenant, tho” he parchaſes afterwards the land, yet no 
Uſes will ariſe. Cro. E. 401. Trin. 37 Eliz. B. R. Yelvercon v. 
Yelverton. | 

5. Poſſibilities which perhaps ſhall never happen, ſhall not bar preſent 
and due Debts upon a Bond, Arg. Bridg. 80. Hill. 13 Jac. cites 5 Rep. 
28, b. Harriſon's Caſe. 

6. There cannot be a Poſſibility upon a Pogibility by the Rules of 10 Rep. g. 
Law, Arg. Cro. J. 461. Hill. 15 Jac. B. R. In Caſe of Child v. 5 905 3 
baily, 5p C 377 

Mayor &c. 
of London v. Alford. Pollex. 3. a. Pearce v. Reeve.— 8 Rep. 75. Lord Stafford's Caſe.— 2 Chan. 


Rep. 237. contra. That there may, and that in Truth every Executory Deviſe is fo. Per Lord Clan. 
Nottingham, 34 Car. 2. In the Duke of Norfolk's Cale. 


7. The Law reſpecis preſent Benefits more than future Poſſibilities. Arg. See Maxims. 
Cro, J. 481. Paſch. 16 Jac. B. R. cites 5 Rep. 25. 


——ů—ů—x —— . - 


(B) Grantable over. In what Caſes. 


LYNE Fointenant bargains and ſells all the Land, the other Join- Sit a Ant- 


tenants dies betore Inrolement; yet but one Motety fall paſs 79197 cover 
nants to ſiand 


Mo. 916. In Caſe of Whitlock v. Hartwell, cites 2 E. 6. Brooke. ſeiſed to the 

f Je of A. of 
the Ihoiety of his Companion after his Death, no Uſe ſhall ariſe, becauſe tis only a bare Poſſibility. Noy 
14 Whitlock v. Hartwell. 


2. Teaſe of Land and 1000 Sheep for 11 Years, and Leſſee covenanted 
* the End of the Term to leave 1000 Sheep between two and tour Years 
old. They are not grantable over during the Term ; Per tot. Cur. And 
per Windham J. It I leaſe Sheep to A. tor two Years, now upon ſuch 
Leaſe ſome what remains in me; but that cannot be properly faid a Pro- 

6 B perry; 
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party, but rather the Pofibility of a Preperty, which cannot be granteq 
Oer. Le. 42. Mich. 28 and 29 Eliz. C. B. Wood v. Foſter. 

3. A Cap hold was ſurrendred to the Uſe of another in Tail, and the 
Surrenderor had Iſſue three Daughters and dies; and one Surrenders in 
Fee ; and agreed, that if this was but a Poſhbility, it could not be con. 
veyed to the other by a Surrender. Arg. Roll. R. 318. cites 33, 34 E 
Gravenor's Cale. | 
Mo. 654. 4. Fine by A. to the Ule of himſelt tor Lite, Remainder to his W:; 
- 8 that ſhould be at the Time of his Death, for Life, Remainder to the Son of 
ar As. in Tail. A Fine levied by A. and his Wite, who atterwards ſurvived 
Walmſley, him, and other Uſes declared is xo Bar to her, becauſe it was uncertain 
& tota Curia who would be the Perſon ; Bur had the Perſon been certain, there perhaps 
held that Me not withſtanding it was bur a Poſſibility, it might have been a Bar. Per ty, 


bg wid Juſtices. Cro. E. 826. Paſch. 41 Eliz. C. B. Wells v. Fenton. 


Bur that An- | 
derſon and Kingſmill held, that the Fine had extinguiſh'd the Uſe by Prevention. 


593. Arg. 


Pl. C. 562. 


A Poſtibility 5. A Poſſibility cannot be transferred to another. Per Berkley J. Cr, 
9 C. 477. Trin. 13 Car. B. R. In Caſe of Baker v. Willis. 

ferr 4 by Con- 

firmation or Releaſe to him who has the Poſſeſſion of the Land; Per Croke J. and cite? 4 Rep. 64. Ful. 
wood's Cate, and 10 Rep. 48. a. Lampett's Cale. Cro. Car. 459. Baker v. Willi 
Ch, Prec 484. Hill. 1517 in Caſe of Pinbury v. Elkin. A Notion has obtained at Law that 'tis »y 
4//ienable, but no Reaſon for it, if it were Res integra ; but the Law allows it to be releaſed. per 
towperR. 2 Vern, 563. Mich. 1706. Thomas v. Freeman. 


6. Quære, Why the 7ruft of a Pofſibility in the Remainder of a Term 
is diſpoſeable over, and the Poſſibility in Iutereſt in the Reverſion, is nor 
athgnable? Chan. Caſes. 9. Hill. 13 and 14 Car. 2. In Cafe of Goring 
v. Bikerſtaff. 

7. Ceſiy que Truſt of a Surplus has no Power to ſell the Eſtate or Thing 
out of which the Surplus is to ariſe, it being but a mere Poſſibility. Ses 
Chan, Caſes 175. Trin. 22 Car.2. Bac khouſe v. Middleton, and 208. Trin. 
23 Car. 2. Lord Cornbury & ux. v. Middleton. 
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(C) Releaſed or Diſcharged, In what Caſes. 


I. Poſſibility of a Uſe cannot be releaſed or diſcharged. Arg, 1 Rep. 
99. In Shelly's Caſe, cites 3. El. Woods Caſe. 

The Daugh- 2. Leſſee tor Years deviſes his Term to his Wife, it the lived ſo long; and 
ade; + pre if ſhe dy'd, then the Reſidue to his Daughter which ſhould then be unt. 
8 ferred, and dy d; his Daughter unpreferred releaſed to her Mother all het 
as can't be Right in the ſaid Land. The Mother dy'd within the Term. Tre 
releaſed nor Releaſe ſhall not bind the Daughter; Becaule at the Time of the Relcal: 
ranted. Per ſhe had no Title. Arg. 4 Le. 135. ſays it was ſo adjudg'd 23 Eliz. h 


Coke Ch. J. P. 
: Bulſt. 1 38. Falſor's Caſe. 


cites Pl. C. ; 
524 b. Welkden v. Elkingrton. 


3. If an Award be that if A. give B. at Midſummer a Load of Hay, !/® 
upon the Delivery of it B. ſball pay 101. In this Caſe the 10 l. cannot be 
releaſed before the Day; For it reſts merely in Poſſibility and Conringenc\; 
whether it ſhall ever be paid; For it is only a Duty on the Delivery © 
the Hay, and not before, Yelv, 215. Hill. 9 Jac. B. R. In Cate 
Bridges v. Einon. 


4. Conut.! 


TE re Or Jy oP mera ny 
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Poſlibility. 463 
4. Conuſor of a Fine of Land in Ancient Demeſne at common Law releaſes S. C. and P. 
to Conuſſce in Poſſeſſion by his Deed, or confirms his Eſtate by his Deed; the Sed Cro. 5 
Conuſee ſhall retain and have the Land, tho' the Fine be annulled ; Be- 2 . =] 
cauſe the Releaſe or Confirmation made to him in Potlefftion makes his Willi " | 
Eſtate firm and rightful againit Releaſor and his Heirs. 10 Rep. 50. cites And vetafter in © 
; 


. - 1 f 5 the Fine le- 4 
F. N. B. 98. and ſays this Opinion was affirmed tor good Law per ror, i the ( 0 
nuſor had 't 
+ not any 
Right in the Land, but only Poſſibility to have the Land again after the Fine ſet aſide by 
Writ of Diſceit to be brought by the Lord of whom the Land is held, 10 Rep. 59. a Mich 15 
Jac. in Lampet's Caſe. 


Cur. in Lampet's Caſe. 


CY 


5. A future Right or Poſſibility which may be releaſed, muſt have Foun- 
dation and original Inception, and mult be a Neceſſary and Common Pol- 
ſibility. 10 Rep. 50. b. Mich. 10 Jac, Lampet's Caſe, —Cires 2 Rep. 51. 
Cholmley's Cale. 

6. A Releaſe cannot be made when there is an Uncertainty in the Perſon, 
as Leaſe for Lite, Remainder to the Right Heirs of F. S. It Leſlee is dil- 
ſeiſed and the eldeſt Son of J. S. releaſes to the Ditleitor, and after J. 8 
dies, the Releaſe is void for the Uncertainty whether he ſhould be Right 
Heir at his Father's Death. 10 Rep. 51. Mich. 10 Jac. in Lampet's 
Caſe. ä 

7, The Law has allow'd Releaſes of Rights, which are in the Nature 
only of Poſſibilities, that a Man may releaſe 70 him that has the Poſſeſſicis 
a poſſible Right only, tho' it does not allow him to transter or convey a- 
way to a Stranger ſuch a Right, and that is the Reaſon the Law allows 
a Man to releaſe an executory Intereſt in a Term which he has deviſed to 
him, and is in the Nature ny ot a Poſſibility ; bur yet he cannot as 
it away to a third Perſon, tho' he may releaſe his Right to the Poſſeſſor ot 
the Land by Way of Extinguithment ; per Ld. Ch. J. Trevor in deliver- 
ing the Opinion of the whole Court. 11 Mod. 152. Hill. 1707. C. B. in 
Caſe of Archer v. Bokenham. 

8. A. deviſed to M. his Wife for Life, and after her Death fo B. and his 
Heirs, provided if C. within 3 Months after M's Death pay to B. 500 J. 
then to C. and his Heirs, C. may releaſe or extinguith his Right; per 
Cowper C. and the Maſter of the Rolls. Ch. Prec. 486. Patch. 1718. 
Markes v. Markes. 
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(D) Deviſed. In what Caſes. 


5 Sg | 
nd VVV oh. mn 
re l. Ortgage by A. to B. for” Payment of 150 I. to B. or his Heirs 

her ſuch a Day, and before the Day of Payment B. deviſed, that / 


A. pay the 1000. J. S. ſhall have it. Per omnes J. this Devite of this Poli- 
bility is not „Contra to 12 E. 2. Fitzh. Cond, 9. 3 Le. 125. pl. 244. 
C. B. Hill. 29 Eliz. | | | 

2. A. poſſeſſed of a Term, deviſed the fame after his Wife's Death to B. S. P and 
his Son, and made the Wife Executrix who proved the Will and conſented to tho the Exe- 
the Legacy. Atterwards B. by Will gave the Lands to C. and died, living a 
his Mot her. The Mother, after B's Death, by her Will gave the Lands Lite af 


f of = : gned 
ler to J. S. Ld. Keeper decreed the Lands to C. the Deviſee of B. Pollex, the Term 
c d 44 16 May, 16 Car. 1. Veizey v. Pinwell. 8 
nc\ any eee 
= a Truſt for her Uſe, and ſo to deſtroy the Poſſibility, yet Ld. C. Elleſmere decreed that the Pothbility 
, o Was founded upon a Truſt that the Executor ſhould preſerve the Leaſe, fo as it might go accordirg to the 
le © 


Will, for Performance whereof the Executor is a Truftee, and therefore B is Ceſty que Truſt, and 
that though the Poſſibility be not grantable nor deviſable by the Rules of Law, yet of the C/ Cee ue 

"ſt may declare his Will as Ceſty que Uſe might of Lands before the Starute of 1 R. 3 and fo the FF ul 
' f B. aments to a Declaratien of the Truſt and ought to bind the Exccutor truſted. Mo. 886, $-;. 
Mich. 5 Jac, in Canc Cole v. Moor. 8 7 


464 Poltea. 
5 g. 5. And 1d. C. Parker decreed, That the Adminiſtrator De Boni Non &c. of B. aſſign over the 
Ferme Deviſee for Life ung dead) to the Deviſe: of B. the Deviſee of C. Mich. 1-19. Wrms's 
Rep. 574 © 577, Wand v. Jekyl and Albone. 


———_ 


2. J. S. deviſed to B. and the Heirs Males of his Body, and for want of 
ſuch Iitue to the Heirs of B. in Tail Mak, and for Default Ec. to C. an 
his Heirs, C. during A's Life devifed the Lands to D. Decreed the Lands to 
D. Fin. R. 403. Hill. 31 Car. 2. Pitcairne v. Brace, Wheeler & al. 

4. A. deviſed Land to B. and his Heirs in Truſt for C. and the Heirs 
of her Body, and for want of ſuch Iſſue the Land to be conteyed to D. and 
his Heirs. D. devi/ed the Lands to J. S. and dy'd, and then C. dy'd with. 
out Iſſue, yet Chancery would not make good the Deviſe by D. but re- 
ſolved that D. had no Eſtate deviſable but a meer Poſſibility during the 
Lite of C. or any of her Iſſue. 3 Lev. 427. in Canc. Trin. 7 W. 3. Bi- 
ſhop v. Fountain & al. i 


For more of Poſſibility in general See Depiſe, Grant, Releaſe, 


and other proper Titles. 
ACM fur Fa i Fn . EZ 
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Poſtea. 


1. IT was ſaid, That a Man ſhall ot aver againſt a Poſtea in the King's 
Bench or the Common Pleas, to ſay, that it was contrary to the 
Verdict; nor ſhall he be received to ſay, that the Judges gave a Judgment, 
and the Clarks have entered it contrary to the Fudgment; but otherwiſe it is 
in Court Barons or other baſe Courts, not Courts of Record. Ow. 49, 50. 
Paſch. 36 Eliz. Anon. cites 10 E. 3. 40. 
ſenb. 216, 2. Where the Judge that took the Niſi Prius dies Lefore the Return if 


* 


59 the Clerk the Poſtea certiſy d, the Clerk of the Aſſiſes may well certify it, or the 


— 


tit 0 a 1 : 
© Executors of the Judge upon Certiorari directed to them for this Poſtea 


his Office is Jenk. 174. pl. 44. cites D. 163. 


determined ; 
For he was {worn to execute the ſaid Office.—Clerks of Aſſiſe and Aſſociates are to make Return of 


Poſteas, and deliver them to the Prothonotaries on the Quarto die poſt of the Return of the Writ of Nit 
Prius. Rules of Prac. in C. B. Eaſt. 2 Ja. 2. 


3. Upon Search of the Notes of the ſpecial Verdict it appears Live) 
and Seiſin was found. But the Clerk ot Aſſiſe had omitted that in the En- 
tring of the Poſtea. Reſolved by the Court that the Clerk ſhould amend 
the Poſtea, and then the Record ſhould be amended accordingly. Noy. 
118. Hill. v. Prowſe. —cires 4 Rep. 52. 

4. The Court may flag the bringing in of the Poſftea, and entring up 0 
Joy upon a Verdict, it they find Cauſe to do it, viz. tor ſome un- 

ue Practice in the Proceedings to the Trial altho' the Plaintiffs Cauſe 
was good; For it is not enough to have a good Cauſe, but it mutt be allo 
legally proſecuted. 2 L. P. R. 338. tit. Poſtea, cites Mich. 22 Car. B. R. 

5. Error to reverſe a Judgment was af/ign'd in the Poſtea, becauſe it wi 
not ſaid, That the Fuſtice 4 Aſiſe Aſſociato ſibi &c. as it ought to be by the 
Statute. Roll Ch. J. ſaid, The Juſtice of Aſſiſe may have a ſpecial Con- 
miſſion to go the Circuit alone, and then it muſt not be ſaid ſo; But if it be p 
ormam Statuti, then it ought to be Aſſociato ſibi &c. But the Clerk 0 


the Aſſiſe may bring in his Notes, by which he made the Poſtea and — 


a 
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Poſtea. 
it by them ; For 1t 1s his Fault to make the Return fo. Sty. 120. Trin. 
Car. Lovel v. Knatchtord. 

6. Altho' the Verdict given be prejudicial to the Plaintiff as he con- 

ceives, yet he ought to bring in the Hoſtea. 1651. B. S. 13 May. For he mult 
abide by the Trial, eit may prove prejudicial unto him, that it he will not 
enter the Verdict the Detendant may. 2 L. P. R. 337. tit. Poſtea. 
7. APoſtea zs aRecord ot this Court truſted with the Attorney in the Cauſe 
by the Clerk of the Aſſiſe, and the Attorney is bound, it he be ſo truſted, 
0 deliver it into the Office, that the Judgment may be entred by it by the 
Officer of the Court. Trin. 1551. B. S. And it he do ir not the Court 
will inforce him to do it. 2 L. P. R. 338. tit. Poſtea. 

8. It is not neveſſary to annex the Diſtringas unto the Poſtea, altho' it is 
uſual ſo ro do. Trin. 1651. B. S. For they have no Relation one to the 
other. 2 L. P. R. 338. tit. Poſtea. 

9. There is no general Rule of Court for the Clerk of the Afliſe to bring 
in the Poſtea into this Court by a preciſe Time; tor ſometimes poſlibly he 
may be able to bring it in ſooner than at another Time, but if he be neg- 
ligent, and return them not in convenient Time, the Parties griev'd may 
move the Court or at the the Side- Bar, and thereupon the Court will 
make a Rule that he bring them in ſpeedily. Mich. 22 Car. B. R. to avoid 
farther Delay to the Party concerned. 2 L. P. R. 337. tit. Poſtea. 

10. Formerly after a Nonſuit at the Aſſizes for want of confeſſing of 
Leaſe, Entry and Ouſter, the Plaintiff's Attorney immediately made out 
a Writ of Poſſeſſion: But the Practice is ſince altered; fo that now it can- 
not be done until after the Poſtea comes in at the Day in Bank; For it may 
be that there was not due Notice of Trial given; or there may be ſome o- 
ther good Reaſon fufficient to ſet aſide the Nonſuit. 2 L. P. R. 338. tit. 
Poſtea. 

11. Note, that he who moves in Arreſt of Judgment upon a Declara- The Defe1- 
tion mutt a/ways have the Roll in Court. But in this Court they have only Gant has forr 
4 Days after Term begun to move in Arreſt of Judgment, be the Poſter in or +: r 
xt, and thereupon the Court if there be Cauſe will give Day over. But Court 75 
in B. R. the Practice is to have 4 Days to move in Arreſt ot Judgment ſpeak in Ar- 
after thePoftea come in, tho it be more then a Year after the Verdict. Bur in vet of Jude 
this Court, aſter the 4 firſt Days of che Term next after the Verdict, they Poſe x 1 
may gn Jud ment, tho” it be as ſoon as the Poſtea comes in. Sid. 36. pl. e into 


6. Paſch. 13 Car. 2. in C. B. Anon. the Gurt; 

; and if the 
Party for whom the Verdict paſſed, «ill net bring it in, upon Notice 2 to him by the Party that he 
intends to move in Arreſt of Judgment, the Court upon a Motion ſetting forth this Matter, «vill ord'r 
Judgment to be ſtaid until four Days after it ſhall be brought in, that the Defendant may have time to 
_—_ upon the Record what to move out of it in Arreſt of Judgment. 2 L. P. R. 337. tit. 
oltea. 


12. Poſteas on — 9 tam Proſecutions ſhall be delivered to the Prothonotary, 
and not to the Proſecutor. Rules of Pract. in C. B. Eatt. 34 Car. 2. 
13. When a Poſtea is ii, we often order another to be made by the 
Notes in the Clerk of Aſſiſes Book; per Holt Ch. J. Comb. 285. 
14. A Fine was ſer on ſeveral Detendants, whereas the Peſtea was not 
| 7tturned ; whereupon the next Day upon Motion the Rule tor ſetting the 
| Fine was diſcharged. 12 Mod. 206. Mich. 10 W. 3. Anon. 
| 15. Once a Poſtea is brought into Court, tho' the Plaintiff take it out a- After the 


gain, yet it remains in Potieſſion of the Court, and the Officer of the Foftea is | 
; Cov 8 to 35 neee brought into 
ourt may command the Plaintiff to bring it in; and the Detendant may CGuHH, and 
give the Plaintiff notice to bring in a Poſtea, in Order to move in Arreſt ½½ Re 
of Judgment. 12 Mod. 385. Paſch. 12 W. 3. Anon. has been read 


in Court, in 
Order to the ſpeaking to ſome Matter in Law in it, the Attorney in the Cin ought rot to have the 
Foſtea any longer in his Cuſtody, but it cught to remain in Court, and be e Recard ln the Court. 
LP R. 338 tit Poſtea 
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16. If a Capias be taten out and executed within 4 Days after Return ot 
the Poſtea it is ill; Secus if taken our within the 4 Days and executed after; 
and it there be not 4 Days in Term after Return of the Poſtea, they 
muſt be made up in Vacation before Execution executed; per Holt Ch. | 
12 Mod. 502. Paſch. 13 W. 3. in Cafe of Spurraway v. Rogers. | 

17. In Ejectment on the Trial at the Aſſiſes, a Caſe was made and re. 
terred to the Judge of Aſſiſe, and he atterwards referred it to the Opinion oi 
the Court; and now a Queſtion aroſe in what Manner the Poſt ea is to be del. 
vered to the Party, whether by a Certificate from the Court by Rule to the Fudge 
who tried the Cauſe, and then by his Order, or Whether the Court ſhould 
make a Rule for the Delivery thereof without applying to the Judge gf 
Alhſe 2 The Court after due Conſideration, made a Rule for the De. 
livery of it wirhout any Application to the Judge of Aſſiſe. Rey 
ot Pract. in C. B. 85. Hill. 6 Geo. 2. Makepeace v. Stevens and 
others. 

18. On ſigning Fudgment the Poſtea is to be left with the Clerk of the 
Fudgments. Rules of Pract. in C. B. Trin. 13 Geo. 2. Reg. 2. 


For more of Poſtea ſee Amendment, and other proper Titles, 


Powers. 


(A) Powers to make Leaſes [in general. | To whom. 
And Hoe. ] 


*Cro. J. 180. 1, IF a Man covenants tor natural Affection to ſtand ſeiſed to the uſt 
S. C. by of Himlelf for Liſe, with divers Remainders over, with a Pon- 


Croſs v. er tu make Leales, he cannot matze Leales ro Strangers for Money; 
Fauſten- For the Leaſes ought to ariſe upon the firſt Covenant, and then tyolr 


dirch, Strangers are not within the Conſideration of natural Aitection, 
A I * Trin. 5 Ja, B. R. between * Cro/e and Barſe; er Cutiam agreed. 
was reſerved Rep. Mildmay. 176, b. reſolved. 


on a Covenant 
to ſtand ſeiſed to Uſes on Conſideration of natural Affection. A Leaſe was made for Proviſion for younge 
Children. Decreed good againſt the Heir for two Reaſons, 1ſt. For that the Law was not then adjudged 
in Mildmay's Caſe. 2dly, Becauſe the Son did claim by the ſame Conveyance by which the Poser 
was limited. Chan. Caſes 263, 264. cited by Ld. Keeper Mich. 27 Car. 2. as decreed by the Ld.C 
Egerton, in Caſe of Prince v. Chandler. 

ne covenants to ſtand ſeiſed to the Uſe of himſelf, Remainder of one Moicty to A. and of the other . 
B. in Tail, Remainder to his own right Heirs, reſerving to himſelf a Poser to diſpoſe of the Eſtate [or Litt 
Lives, or Years, for the better Payment of his Debts and Legacies ; accordingly he makes a Leaſe tor 
1000 Years, and well he might; for it was his own Eſtate, and therefore in ſertling it he could reters 
to himſelf what Liberties he pleaſed. Arg. Mo. 145. Hill. 26 Eliz. Mildmay v. Standiſh, 


[pon Covenant 2. So by Force oſſuch Power he cannot make Leaſes to ai « 
; Ha his Blood; Becàuſe the roviſo and Power was void in the Creation, 


0 
a an can- 


he e in as much as it was to leaſe to any Perſon, as well thoſe that are oil 


Power to Of the Conſideration, as thoſe that are within the Conſideratio. 
make Leaſes Co. 1, Mildmay. 175, b. Curia. 

or Jointures, . 
or to prefer younger Children; But pon Eftate executed, he may; Per Moore. Arg. Mo 381. Mi, 
36 & 37 Eliz. in Perrot's Caſe. ecauſe it was general, and not to any particular Purpoſe, not 


on any particular Conſideration, no Uſe can ariſe out of the Covenant to ſtand ſeiſed, as it might one 
Meofiney 
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Feoffmen or Fine, ſo that a Leaſe made by the Husband was void, and in Debt by the Wit: iter his 
Death it was adjudged that no Rent was due. 1 Lev. 30. Paſch. 13 Car 2 B. R. Dorothy Chute's Caſe.— 
Arg. Mo. 373. in Perrot's Caſe. . S. P. but it may be done by Fine er tranſmutation of Poſſeſſion, it 
the Covenant be, that the Owner will ſtand ſeiſed to thoſe Uſes. Cary's Rep. 30. cites 22 [une 16-2 

25. Eliz. S. P. per Cook Attorney-General. Goldsb. 173. that ſuch Power cannot be reſerved by 
way of Covenant, but may by Feeffment to Uſes ; And it was ſaid by Walter to have ben adjudged on 
a Writ of Error in“ Sharington's Caſe, That if a Man covenant <vith J elieft Son in Cinſideraticn: 
of natural Love to ſt and ſetſed to the Uſe of himſelf for Life, the Remainder to his eldeſt Son in 
Tail, with Protiſo, that he himſelf might make Leaſes to lis ſecond Sn, or to ary other of bis A.- 


. 2 £ 
ded for 21 Years or three Lites, this was held good; For they to whom the Leates are to be inade. arc 
7 * 


within the Conſideration, viz. of the Blood, and ſo the Uſe may well ariſe to maintain thoſe Lees“ 
But if the Proviſo had been to make Leaſes to any Man, and he by Force thereof” made Leaſes to bis and 
en, Thoſe Leaſes are void, becauſe not within the Conſideration of the Covenant by Intendment of the 
Law at the firſt ; F or the Law at the Beginning adjudged the Proviſo merely void - ST TLC 
zoo. Trin. 6 & 7 Eliz. Sharington and Pledall v Strotton. 


3. Ik a Man has Power to make Leaſes for three Lives, he cannot Se (A. 3) — 
make a Leaſe tor 99 Years determinable upon three Lives; For this . 109. 
1s not within his Power. Co. 8, #4:/c&. 70, b. Per Curtam. + = * 


Name of 


Chappel v, Whitleck, but no Judgment, but only ſays, that it is uncertain 


4. Jf a Power be limited to make Leaſes, provided that the Lea- See (A. 3) 
ſez ſhall not exceed 3 Lives or 21 Years, he may make a Leate tor 
99 Years it three Lives ſo long live; Becaule the Power is indefinite, 
and the TDroviſo of Reſtraint 15, that it do not exceed three Lives; 
and a Leaſe for 99 Bears tf three Lives fo long live, does not er 
teen three Lives, in as much as an Eſtate tor three Lives is a great 
ct Eſtate in Law than the other, which is but a Chattel. Co. s. 

Whitlock. 10, b. reſolver. 

5. Ik a Man ſeiſed in Fee of the Reverſion of diverſe Lands, and in Sce (A 5) 
Demeſne as of Fee ot other Lands, levies a Fine ot all to rhe uſe 
of the Conuſee for 15 Years for a valuable Conſideration, and atrer to 
the uſe of che Conuſor tor Lite of the Conuſor, Provided that ir thall 
be lawtul tor the Conuſor to make Leaſes tor three Lives or 21 Years 
in 13offeſſion, reſerving the ancient Rent; The Conuſor by this j) ro- 
viſo within the cars may leafe a Tenement which was in Leaſe 
at the time of the Fine levied, but now expired, and fo by this , 
* deſtroy the Eſtate of the Conuſee for 15 Bears, by reaſon of the (wp 
Word (Poliz{jion). JI, 12 Ja, B. R. Jer Coke, 

6, Leſſee for Lite of a Manor, with Power ro make Leaſes for 21 See (A. 3) — 
Years, Cannot make a Leaſe of the Manor ro commence ar the Feaſt of * E. 5. 
St, Michael next enſuing for 21 Years ; Becaàuſe the J20wer hall be , f . 
taken ſtrictly, and when it is limited indefinitely to make Leairs, and by the Name 
does not expreſs how, it ſhall be intended more ſtrictly, viz. only in o\th«Coun- 
Poſſeſsion ; For it was not intended that the Land thould ve charged a (of ul 
with more than 21 Bears from the making of it. Trin. 30 Cl. be⸗ Uroth. 
tween * Leaper and Wroth ddjudged, cites Co. 6. Fizw:lhans, 33. Becaute for 


the Time it 
ws a Leaſe in Reverſion, and if he might make a Leaſe to commence at Michaelmas following, he 
might make it to commence 20 Years after; and it being a Liberty and Power, it muſt be» ſtrictly pur- 
ſued. Le. 35. pl. 44. S. C. 3 Le 130. pl. 184. Paſch 28 Eliz. S. C argued. — 4 Le. 65, 
pl. 159 Paſch. 24 Fliz.S C argued. S. C.cited Mo. 199. in Mountjoy's Ca'e --— S. C. cited Mo 
494. in Ld. Buckhurſt's Caſe. 


7, So by ſuch Power the Lefſee cannot make any Leaſe in Revertion, See (A. 57. — 


of but ; a 0 S. P. Velv. 
only in Poſſeſsion ; For the Intent was, that there ſhould nat „ es 
1 be any Eſtates made by him, by which any dart chauld 2 chatged fi: RN 
Slocomb . 


with more than 21 Bears, Co. 6. Fitz 1l/1ams. 25s» | 1 E 
AW KINS — 
Cro. J. 318. Hill. 10 Jac. S. C. by the Name cf Shecomb v. Haw kit; 


g. Tf Baron ſeiſed in Right ofthe Feme, leaſes for 21 Years, łclidting the Sec A; — 


ancient Rent according to the Statute ot 32 H. 8. and alter it 15 enacted ©) 357.4 
dy a private Act, chat the Baron thall have the Lands in Lraſt tor his e A 43 2 


rac 
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ene the Renainder to the Feme for Life; and that all Leaſes and Grants 
ine thercok made, or to be made, by the Baron for three Lives or 21 Years 


a 1 
thou ? L ( 


eg, Or lets, referving the ancient Rent, ſhall be good during ſuch Terms. 
Che Varon by Force of this Statute, may make a Leaſe for 21 
1 omen BEECS to commence after the firſt Leale, tho the firſt Leaſe be not 
„ 3" cxpired ar the making ot this ſecond Leale ; For here no reſtraint jg 
„„ he MABE £9 Grant Leales in Reverſion, as ts in the Statute of ze H, s, 
Grit 1.04% and theretore it leems it was the Intent of the Bakers to give Power 
was in Liſe, to make Leaies in Eeverſion. ©. 19. El. 357. 43. 


and not made 

by Fo: -c of the ſaid private Act; But had the ſaid former Leaſe been made by Virtue of the ſaid Sta. 
tute, the ſecond Leaſe had been utterly void, cites it as the Lord Northampton's Caſe. — * Th the 
Margin of Dier, 357. it is ſaid that Mounſon's ſeems the better Opinion. WO Way & Hill. 
20 Eliz. C. B. but no Judgment. S. C cited as conceived to be good. 3 Le. 132. 


tee(A.3)—- 9, Ik a Power be to make Leaſes for Lives, and for 80 Years deter- 
C, cited minable upon the Death ot three Lives, reſerving the ancient Rent, 
God>i9g, The Leſſee may grant a Reverfion for 80 Bears determinable upon 

|. 281.5. C. three Lives, reſerving the ancient Rent, where there is an Eſtate 

the Name for Life in JÞofletston, tho the Words are in Reverſion, and nor of 
- — the Reverſion, pet it is good, For * Lebt lies againſt the Grantec of 
fays the the Rexerſion tor the Rent well enough, and ſo no Miſchief to them in 
Power re- Reverſion. M. 10. Ja. B. between Perot and Curtis Plaintills, v. 


** 7 Cable ; per Coke and Winch, 

eaje for 

$o Years in Poſſeſſion or Reverſion, if A. B. and C. ſhould ſo long live, reſerving the ancient Rent. He 
granted the Reverſion for $0 Years, reſerving the ancient Rent, The (Queſtion was, Whether he had 
purſued his Authority, becauſe by the Meaning of the Proviſo the Power was, that the Conuſor of 
the Fine whereupon and to whom the Power was reſerv'd ſhould have the Rent preſently, or when 
the Ferm did begin. But the Court were of Opinion, that he had done lefs than by the Proviſo he 
might have done; For this Grant of the Reverſion doth expire with the particular Eſtate for Life. 
But if he had made a Leaſe to begin after the Death of the "Tenant for Life, the ſame had been more 
than this Grant of the Reverſion. And Coke Ch. J. ſaid, 'That the Grantor ray preſently have an 
Action of Debt againſt the Grantee of the Reverſion for the Rent. Bur becauſe it was not averred that 
any of the Ceſty que Vies were alive at the Time when the Grantor did diftrain for the Rent Judg- 
ment in the principal Caſe was reſpited. — Brownl. 173. S. C. by Name of Mabel v. Perrot, ſtates it 
thus, viz. Tenant in Tail hath Power to make a Leaſe for 89 Years, if three Perſons ſo _ live, and 
reſerving the old Rent due, and payable yearly ; and he maketh a Grant in Reverſion for Years, and 
whether that be good or no was the Queſtion, there being a Leaſe for Life in Poſſeſſion ; the ſecond 
Leaſe was for 89 Years, if three ſo long live; for the Matter in Law, the Court held the Leaſe good, 
but for Want of an Averment of the Lite of &c. the Plea was not good. 


2 8 10. If a Man poſſeſſed of a Manor for 99 Years, makes his Will 
* Ts and deviſes ro A. his Wife for her Lite, to fer, let, and make Eſtates 
and 315. and Out Of it and them, in as ample Manner as I myſelt might, if I were 
there Roll living, during the ſaid Term of her Lite ; and atrer the Oeath of A. he 
Ch. J. held, Deviles it to B. his Daughter, and to the Heirs of her Body begotten, 
ea and after dies, and A. being made Executor, conſents to the Legacy, 
ood ; for a and after makes a Leaſe of a Tenement Parcel of the ſaid Manor to C 
ill ought for 99 Years, If three Lives fo long live, and then dies; thts is a good 
to be ſo 1n- L eaſe againſt B. the Daughter: Tho' it was objected that by this 
rerprered, Clauſe ſhe has only Power to diſpoſe of it during her Life ; For 
Parts of it Otherwiſe ſhe may deſtroy the Remainder limited to the Oaughtcr. 
may ſtand But if this ſhould not — Zower to her to make Leaſes to con 
together; tine after her Death, this Clauſe would be merely Idle and Dold, 
_ =. and the Words Set, Ler, and Make States, mean According to th! 
have not _ the Country in Somerſetſhire, where it was to ak! 
Powero Leafes for Lives or Bears, it being a Manor, and he truſted 41s 
wake this Fin to diſpole of it 18 ſuch Banner that his Daughter ſhould have 
Suu © the Poſſibility of it after the Eſtates ended. Mich. 1651. between 
giving her Hele and Green. Per Curtam adjudged upon a Special Verdict. 
this Leaſe is | 
idle; and the Meaning is ſo ; without Doubt the Feme hath the ſole Eſtate in Law in her, and th: 
Power 7 her is but a reſtoring to her of that which ſhe had before by the Law; and her conſent 
ing to the Legacy doth not take away her Power to make Eſtates And this limited Power, and!“ 


Remi 
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Remainder of his Daughter my {tand together; for it may be that the Wite would not make tuch a 
Leaſe, and then the Daughter ould have had the Land in Tail; bur it the diſpoſe of it, the Daugliter 
ſhall not have it. Jerman agreed with Roll. Nicholas J. held, That the Feme could only dipole of 
the Land during her Life; and that the Teſtator's Intent by the Words was, that the Feme ſhould 
not be tied to occupy the Lands her ſelf during her Life, but might diſpoſe of them. Ask held according 
to Nicholas, that ſhe can diſpoſe of the Lands only during her Lite; for the Power is only gleen \uring 
her Life; and this Interpretation will make all Parts of the Will ſtand together, better than the other 
[aterpretation. Acyourned, 


a 


11. Jf d Power be to make Leaſes for three Lives, or 21 Bears, dec (A. 5. 
of Lands uſually Ierren ; Lands which has been chree Times letten, 18 Wang, 
thin the Droviſo. 19. 2 Ja. B. * N 

12, So Land which has been twice letten ig within the JIroviſo, ( 5)— 
P. 2 Ta. B. p. V. 8. 

; ; | aug- 
han Ch. . — Vaugh. 33. Hill. 19 and 20. Car. 2. in C. B. per Vaughan Ch. J. in Caſe of Triſtram 
b. Roper, and ſaid the Words (uſually demiſed,) might be taken in two Series; firſt, For the often 
Farming or repeated Acts of LEE 3 ſecondly, For the coinmon Continuance of Lands in Leaſe ; 
For that is uſually demiſed ; and fo Land leaſed for 500 Years long ſince is Land uſually demiſed, that 
is, in Leaſe, tho“ it has not been more than once demiſed, which is the more received Senſe of the 
Words ( Land uſually demi ſod d Land which has been uſually let at 1/711 rerdrino Rent is aid 
to be uſually demiſed. Per Cur Cro. J. 76. Trin. 3 Jac. B. R. in Caſe of Baugh v. Haynes. Land 
uuzlly demiſed by Copy of Crrrrt, but never otherwiſe before than by Copy only, may be ſaid Land uſual- 
ly demiſed. Mo. 7 59. pl. 1050. Paſch. 3 Jac. Banks v. Brown. | 


13, But Land which has been bur once letten, is not within the SA 
Proviſo. For Uſus fit ex iteratis Actibus. JI, 2 Ja, B. Fol. 262. 


dee (A. 5) — 8. P. per Vaughan Ch. J. in delivering the Judgment of the Court. 2 P 
Tuſtian v. Roper. 


14, Jf Land has been leaſed by a Contract from Year to Year for Sce(A. 53 
three Years, it Is not within the Proviſo, For it is but one Leaſe, 
Contra. JI, 2 1a. B. 

15. It a Conveyance be made to Uſes of diverſe Manors and Lands, Sec (A — 
that is to ſay to tbe Uſe of J. S. tor Lite &c. with a Power to make 8. 8 
Leaſes of the Premiſſes, or any Part or arcel of it, tor three Lives, or — 
Years determinable upon three Lives, Ita quod ſuch Rent, or more, be gf Lav 
referv'd upon every Leale, than was reſerved or paid for it within Ye, wich 
two Years then next before, ant ſome of the Land was not leaſed betore Deng to 
a any Rent within the tWo Years. He may by Force of this Power 1 7 e pag 
matze ich Leale of this Land, reſerving what Rent he pleaſe. For 5, % e, 
t appears by the Generality of the Words that it was intended that % „ . 
he ſhould have {>ower to leaſe all the Land; and this is not like to as 
Leaſes to be made by Force of the Statute of 32 Þ. 8. or 13 El. Ln 
for there the Intent is apparent that no Land ſhould be leaſed, but ne, ron 
that which was leaſed before. Gr. 10 Car. Cumberford's Caſe. Re: dring 55. ber 
ſolved by the three Chief Juſtices upon Reference to them out of the fs for * 
Court of Wards, as Maſter Cholmley ſaid to me, and this con. bing 0, 
rned Maſter Chamberlain of the Court of Wards. And Sir the Tirh« i; 
henry Calthorpe the now Attorney of the Court of Wards, ſhewed good. 2 Ley. 
ne the Report of it, he being of Counſel againſt this Reſolution. ' er 
mn — Vent. 294. S. C. but fays the Rectory was demiſed reſerving a Rent, and that the Rectory 
conſiſted of Tithes only, and refolved that rhe L2aſe was good; For rhe [aft Clauſe being affirmative, 
all not reſtrain the Generality of tle former ; and ſays the Reſolution was chiefly grounded on the Cafe 
„ Cambiriord, reported here by Roll. d. C. cited by Holt Ch. J. who ſaid that tho' the 

'ords of the Qualification are general, yet the Application may be particular. 5 Mod. 3 82. in Cate 
& Winter » Loveday,* —S, C cited Holt Ch. ] 12 Mod. 151. in Caſe of Winter v. Lovcday, 


16. A. had a Wiſe and one Child; B. by Indenture between him of 
tie one Part, and A. his Wife, and the Children berwixt them begotten 
a the Athgnment of the Husband of the other Part, kajed Land to A. Hi. 
Hife and their Children, at the Aſſignment of A for Tears. Atrerwards 1c- 
ral other Children were born, the Wiſe died, and A. Hue to an dlter- 
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born Child, But it was held per Cur. That this was not within his 
Power ; and ſo adjudged. Trin. 26 Eliz. Cole v. Friendſhip. 
17. A. deviſes Land to B. an Infant. — A. can't appoint that C ſhall 
leaſe the Land in B. Name; but if A. had deviſed that C. ſhould make ; 
Feoffinent, or a Leaſe for Life, in ſuch Caſe C. had had an Intereſt; for 
otherwiſe he can't make Livery ; and none can authorize any to make 
Leaſes in the Name of another, but of him in whoſe Name the Ley 
ought to be made. Cro. E. 678. 734. Trin. 41 & Hill. 42 Eliz B. R 
Piggor v. Garni ſh. | 
18. If a Power be reſerved to make Leaſes by a Covenant wit hout Tranſ. 
mutation of Poſſeſſion, Chancery will not help, becauſe the firſt j; 
void in Law. If upon Tranſmutation of Poſſeſſion, and the Power not pre. 
ciſely followed, that is doubrtul, and rather moſt ſtrong againſt Help ; for 
then the Eſtate works, and the Power gone; and upon Wills no Help 
Per Egerton C. 11 October, 1 Jac. Cary's Rep. 41. Pigor's Caſe, 
2 Mod. 250. 19. Where a Man has Power to make Leaſes &c. which ſhall charge, 
_— and incumber a third Perſon's E/tate, ſuch Powers are to have a rigid Con. 
N ſtruction; but where a Power is to diſpoſe of a Man's own Eſtate, it is to 
Gibb. have all the Favour imaginable, 2 Vent. 350. Paſch. 33 Car. 2. Sayley 


214. 219. Freeland. 
Hill. 4 Geo. 
2. B. R. Fitzgerald v. Lord Fauconberge. So where the Power 1s reſerved to one that ſhould hade hee 
Heir to the Eſtate if the Settlement had not been made; but otherwiſe, in Caſe of the Eftate being ſettlec 
on a Stranger. Arg. 9. Mod. 13. Mich 9 Geo. Lady Coventry's Caſe. 

Tho' a more favourable Conſtruction is to be put upon a Power reſerved to the Owner of the Eſtate, 
yet that is to be underſtood of a Voluntary Conveyance. Gibb. 220. Hill. 4 Geo. 2. in Canc. 


20. The admitting at Law Powers of Revocation of Uſes was aft: 
the Statute of Uſes, but it was ſome Time after that before a conſtrutti:: 
Revocation was allowed of; Per Jekyll Maſter of the Rolls, who ſaid that 
Scroop's Caſe 10 Rep. 143. 144. was founded only on one Authority, 
which was the Caſe of 5 rampton v. Frampton, cited there. Gibb. 21+ 
Hill. 4 Geo. 2. in Canc. in Caſe of Fitzgerald v. Lord Fauconberge 


(A. 2) Extent thereof. 


I. HERE a Man's Power is limited to leaſe Lands ſo ſpecialy quali 
fied, that is, to let and ſet as uſually ar any Time before, when 
he could not leaſe at all without ſuch ſpecial Power given him, he is a“ 
ſolutely barr'd from leaſing Land, which is not ſo qualified. V augh. 33. 

Hill. 19 & 20 Car. 2. C. B. Triſtram v. Ballinglaſs al. Roper. 
2. A Leaſe within a Power to demiſe in Poſſe ron muſt be conſtrued of 3 
Leaſe to commence in Poſſeſſion after another Leaſe or Intereſt already 
created before the Reſervation of the Power, and not atter ; Per Hol: 
2 Salk. 537. Mich. 9 W. 3. B. R. Winter v. Lovedore. 3 
Mod. 151. Where a b ©" pe is annexed to a Power of Leaſing, Which! 
S. C A obſerved goes in Deſtruction of the Power, the Law will diſpenſe with luc 
382. Qualification; As Power to leaſe a Manor, or any Part thereot, /» as ts 
and P. ancient Rent be reſerved ; yet he may by this Power leaſe the Services Pat. 
There were cel of the Manor on which no Rent can he reſerved, otherwiſe the exp!2 
other Lands power would be defeated. Per Holt Ch. J. Carth. 429. Mich. 9 W. 


which tie B. R. Winter v. Loveday. 


Power might 


work upon, : 1 BY 
as Lands in B. and S. mentioned likewiſe in the Settlement; and even as to the Manor the Power 15% 


wholly void; For be may thereby leaſe the Rents and Services, tho no Rent can be yeſerved thereom Pet 
Holt. Ch. J. 12 Mod. 151 S. C. 


(A. 3) Whe!s 
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(A. 3) Where the Power is purſued. In Reſpect of the S (Apt 


Tears or: Lives limited. 


35 4,0, 75 
8, 9. 


I. OWER in Uſes to make Leaſes not excceding 99 Years a Tem Bt if a Man 


pore Confectionis; he leafes for 50 Years, a Die Conſectionis, it is 
not good. Mo, 133. in Marg. cites 34 Eliz. Harcourt v. Poole. 


has Power 25 
nake Leaſes 
fo as the fame 
do not exceed 


9 Nears a Confectione, if he makes a Leaſe for Go Years to commence 20 Years alter, it is good; For 
he does not exceed the Number of 99 Years from the making the Leate. And. 274. Mich. 33 Elis. 


in Caſe of Harcourt v. Pole and Seles. 


2. A. made a Fointure on M. his Wife, with Power to make Leaſes for 
21 Tears in Poſſeſſion. A. died; M. married J. S. and then J. S. and XI. 
made a Leaſe to commence in Preſenti of Lands, ſome whereot were in Leaſe 
before, and ſo the Lands not in Poſſeſſion. As to the executing ſuch 
Power by the Wife and her ſecond Husband, it was held well executed; 
but that by this Power a Leaſe could not be made of Lands * not in Poſ- 
ſeſſion, Hill. 14 & 15 Car. 2. in Canc. Per Lord Chancellor, aſſiſted by 
Bridgman and Hale. Sid. 101. D. of Buckingham v. Ld Antrim & Ux. 

3. R. ſeiſed of Lands in Fee made a Leaſe for 99 Years, if three Perſons 
or any of „ ere ſo long live. R. levied a Fine thereot to the U ſe ot A. 
for Be, the Remainder ?9 B. for Life, the Remainder 7o C. in Tail; Pro- 
viſo that every of them may ſucceſſively make Leaſes for 99 Tears, or three 
Lives in Poſſeſſion, or for two Lives in Poſſeſſion, and one in Reverſion, or for 
one Life in Poſſeſſion and two in Reverſion; during the firſt Term A. made a 
Leaſe for Lite to the Deſendant. Keeling J. inclined that this Leaſe is 
within the Power; for the Settlement being only of the Reverlion, a 

reſenr Leaſe of the Reverſion is within it. Windham and T'wiſden 
feld that the Settlement being of a Reverſion, if the Words of the Power 
had been general to make Leaſes, Leaſe of the Rever/1on, or Leaſe in Re- 
ver ion been within it; but the Power being expreſsly to make Leaſes 
in Poſſeſſion, this Leaſe in Reverſion is not within it. Sed adjornatur, 
Lev. 16). 168. Trin. 17 Car. 2. B. R. Opy v. Thomaſius. 
. A. Tenant tor Lite, with Power to leaſe for three Lives, Remainder 
to B. his Son, Remainder to the right Heirs of A. in Fee. A. made a 
Leaſe for three Lives, and died, and then living thoſe three Lives, B. mad: 
a Leaſe for two Lives. Relolved that this Leaſe in Reverſion by B. is nor 
good; tor now the Premiſſes are charged with five Lives inſtead ot three. 
Carth. 257. Hill. 4 W. & M. B. R. Simmonds v. Cudmore. 


5. Power to demiſe for one, two or three Lives in Poſſeſſion, or in Rever- 


fron for one, two or three Lives, er thirty Nears, or for any Number ot 


Years dete:minable on one, two or three Lives, fo as ſuch Demiſe be not 
of the Demeſne Lands. He may make a Leaſe in Reverlion {or irt) 
Years abſolutely, by Virtue of this Power, becauſe the Limitations and 
Reſtrictions are disjoined, and the latter Part is carried on by Way ot 
Enlargement of the Power, per 3 J. Contra Rokeby J. 2 Salk. 537. Mich. 
9 W. z. B. R. Winter v. Loveday. 


* Cro.. ] 
318, 319. 
Shecomb v. 
Hawkins. 


Sid 260, 8. 
C. favs it 
was admitted 
not to be 
within the 
Power. But 
Judgment 
Was given 
upon another 
Point, viz. 
That the 
Leaſe was 
not avoid- 
able by Co- 
nuſce of a 
Fine levied 
by Tenant 19 
all. 


This Power 
to make a 
Leaſe in Re- 
verſion mf! 
be taken ts be 
a Leaſe of 
tle Reverſion 
it ſelf, and 
not a concur. 
rent Leafe, 
and it cannot 


be otherwiſe ; Becauſe a Freehold cannot commence in ſuturo. Per Holt Ch. J Arg. Carth. 429. in 


Ce of Winter v. Loveday. 5 Mod. 383. S. C. 

6. Where there is a Power given to make Leaſes 15 Poſſeſſion and Re- 
de ion, in ſuch Caſe it a Leaſe be made in Poſſeſſion, and atterwards ſome 
Lite drops, he can't make a new Leaſe in Reverlion of the fame Lands, 
becauſe his Power is executed by making the firſt Leaſe. Per Holt Ch. |. 
Carth. 429. Mich. ꝙ W. 3. B. R. Winter v. Loveday. | 


(A. 4) Where. 
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See (A)pl. (A. 4) Where the Power is purſued in Reſpect of the 


] 5.——<CC 0 n 

Wt Rent reſerved. Auciient Rent. 

Toner 20 1. OW ER reſerved to make Leaſes, reſerving ſo much Rent or Profit 
make Leaſes as had formerly been relerv'd upon every Demiſe tor 21 Years, or 


reſervin” ſuch 


+ three Lives in Foſſeſſion ouly ; It was neld. 1. That * Lands in the Poſ. 
yearly Nets 5 £ a 5 . 

or more, as ſeſfron of Feoffor may by this Power be demiſed without Rent. 2. It ſeve- 
the ſane were ral Parcels are demiſed in one Leaſe, as here, and ſeveral Rents upon each of 


* Pop ol them, and ſome more and fome leſs than uſually before or at the Time ot 
7 1 ho . . 5 hs : 
milable by the Feotment, bur the intire Rent or Profit is reſerved in the whole, yet 


this Power, it is not good tor thoſe which have leſs Rent put upon them, tho' it is tor 
muſt be the others. 3. Here one Piece of Land was demiſed with another, and 
Lands then 49 more Rent put upon it; and held not good, tho' it don't appear that 
in Leaſe, on a . 3 | ; 
any 'Thing had formerly been reſerved to the Lord, but ſomething given 


which ſome 
Rent is re- to the Bailiff tor the other. 4. In tormer Leates rhe Coppice-woods had 


ſerved, and been reſerved to the Lord in a Piece of Land called the Park, and 4o l. 
a Leaſe of tte Rent was reſerved for it, but now is demis'd for the + ſame Rent, with 


Capital He- - : Yap" * 
N 4 Coppices added; and this was not inſiſted upon, becauſe void tor the other 


out any Pent Point; and for the Coppice it ſeems leſs Profit in this Caſe, tho' perhaps 
reſerved, ind Rent is not reſervable out of them, and the Power is, that the ſame Ren; 
which LA or Profits ſhall be reſerved. 5. It the Bailiff demiſe a Farm, and reſerve 
"be Time Part to himſelf, and raiſe the whole Rent to the Lord of the Ręſidue of the 


at the Time i ( 
of the Power Land, this is not in Rent or Profit to the Lord formerly reſerved. Clayr. 


3 99. Aug. 23. 1641. Campian v. Thorp. 

not a goo 

1 S Mod. 249. Paſch. 10 Geo. Baggot v Oughton. Vaugh. 35. Aſhtirmed per tot. Cur. 
on a further Argument, and afterwards affirmed by Lord Chancellor, and affirmed afterwards in the 
Houſe of Lords. 8 Mod. 381. S. C. + A Leaſe by Virtue of a Power was made of the Land Inter 
alia reſercing Proinde the Rent of 6 s. per Annum, and averrs that the ancient Rent was 6 s. per Aunum. 
This was objected to be no good Reſervation ; For that the Rent ifſues out of other Lands, as well the 
Land within the Power, and ſo cannot be ſaid to be the ancient Rent reſerved upon that; But the Court 
ſaid it might be intended that the Inter alia might comprehend nothing but ſuch Things out of which 
a Rent could be reſerved, and then the 6s. was reſerved only for the Land within the Power: How- 
ever the Proinde might reaſonably be referred only to the Land within the Power, and not to the Inter 
alia, and that a diſtinct Reſervation might be for that Land. And fo 1 was given for the Plain- 
tiff the Leſſor. Vent. 339. Trin. 31 Car. 2. 3. R. How v. Whitfield. 


2. Power to make Leaſes for 21 Vears, rendring Rent 10 l. per Annum 
payable at Mic haelmas or twenty Days after; and he made a Leaſe tor 21 
Years, rendring 10 Il. Rent payable ar Michaelmas, no Judgment Whether 
the Power was well — Allen go. Mich. 24 Car. B. R. Ludlow v. 
Beck with. 

3. One by Virtue of a Power makes a Leaſe, and reſerves two Parts in 
three of the improved Value as a Rent, without mentioning any Sum cer- 
rain, ſo as the Rent is uncertain, and lies only in Averment, which it 
averr'd by the Plaintiff at Law and diſproved, he would be nonſuited in 
any Action. The Court declared it a good Leaſe, and decreed that che 
Sum paid, viz. 290 J. per Ann. (it no greater Value be proved) ſhould be 
the ſtinted Sum, tho' the Premiſſes ſhould riſe or fall in Value. 2 Ch R. 
156. 31 Car. 2. Audley v. Audley, 

4. In Ejectment the Caſe was; Sir John Forteſcue ſeiſed in Fee, by 
Leaſe and Releaſe ſettles the Lands in Queſtion to the Uſe of Himſ for 
Life, and then to Truſtees for 99 Nears, if A. B. ſo long lived upon ſuch 
Truſts &c. as he ſhall direct; and after to che jir/# Son of F. F. &c. with 
Power to make Leaſes with Fine or without Fine, and rendring ſuch Rents 
and Services as he hall think fit; after this he by another Deed declares itt 
Trufts of the Term, and after this he makes a Leaſe without rendring Ret! 
to Talbot, who was the Leſſor of the Plaintiff. It was objected that here 


Jy 


yt As 
Powers. 4 


no Rent was reſerved upon the Leaſe, and ſome Rent ought to be reſerv-— 
ed; and there not being any, his Power is not well executed; Non allo- 
catur; for it being to reſerve ſuch Rent as he ſhall think fit, and he hav- 
ing thought fit to reſerve no Rent, this ſhall not avoid the Execution ot 
the Power, and eſpecially he not having ſaid ſuch yearly Rent ; fo that a 
Pepper-corn reſerved payable 4o Years after had been ſufficient : and 
therefore ſuch Matter thould not be regarded as a Cauſe ſufficient to avoid 
the Leaſe, where he had made it ſubject to a 'Truſt to pay the Rents, 
Iſſues and Profits to ſuch Perſons as he ſhall direct; and ſo the Court rule. 
and directed the Jury to find tor the Plaintifl. Skin. 427. Paſch. 6 W. 
& M. EB. R. Talbot and Tipper. 

Power to make Leaſes ot ſeveral Manors, reſerviag the antient and ac- 2 Vern. R 
cuſtomable Rent, or more: He compiles them all in one Lea/e, and expretles s,. 


Ry - | Paſch. 1;c6 
che Reſervation in the very Words of the Power. It was decreed not well 8 


purſued, per Lord Chanc. Cowper and Lord Trevor, Holt Ch. I. con, „ Mod. 14 
3 Ch. R. 102. Orby v. Lord Mohun, 8. C. 1 7 
Chan. Prec. 257. Trin. 1706.8. C. cited by the Maſter of the Rolls. Hill. 1:31, ard ſaid that it was 
afterwards affirmed in the Houſe of Lords. 2 Wms's Rep. 599 S. C cited Arg. 10. Mod. 4:3. 
ſays, that tho This was ſuch a Defect, as this Court by ſending it to a Maſter might have lupplicd, 
yet It would not interpoſe, becauſe to the Prejudice of a third Perſon, viz. the Remainder-man.——- 
2 Freem. Rep. 293. S. C. and that the Execution of a Power ought not to be in the Words of creating 
the Power; For ſuppoſe the Power had directed the Leaſes to be made (under the ſame Covenants) ſure 
it would not have been good to make a Leaſe generally, ſay ing (under the ſame Covenants,) without in- 
ſerting any Covenant; or __ the ſame had been upon an Alternative, reſerving one or the other 
of two Things, it could not have been a good Execution of it to have reſerved it ſo in the Leaſe ; 
but it muſt have been reduced to one of them. 


(A. 5) Where the Power is purſued, in Reſpect of the *-(4) 


Thing leaſed. T 


1. OCEttlement of a Manor with Power to demiſe the Premiſſes, ſo as Crt. 425. 
ſuch Demiſe be nor of the Demeſue Lands. C:pyholds are within the yr ir 244. 
Exception. And it there were nothing elle tor the Power to work upon S C83 
in this Caſe, he may by Vircue thereof demiſe the Rents and Services. 2 per Holt Ch. 
Salk. 538. Mich. 9 W. 3. Winter v. Lovedore. J. 8.0 


(A. 6) To make Leaſes. Well purſued or executed; In S«(4)pl0. 
Reſpect of the Hate of the Perſon doing ii. 


3 Deviſed to B. in Tul, the Reverſion to C. in Fee, upon Condition 
that B. grant a Rent-Charge to D. in Fee; and adjudged that this 
is a good Rent-Charge, and ſhall bind him in the Remainder atrer the 
* determined. Noy. $0. in the Caſe of Daniel v. Upton, cites 10 
J. 20. 
2. A Statute was made 2 & 3 P. & M. Cap. 4. by which an Aut Heriiy Dal. 42. pl. 
was given to Cardinal Pool to diſpoſe, order, tmploy, and convert the Heue- 22,5 C 


fices appropriated to the Increaſe and Augmentation of the Livings of the In- 
cumbents there, The Cardinal made a Leaſe tor Term ot Years of a Par- 
lonage appropriate. And it was held, that this Leaſe was void; For he 
had no Authority but to the Intent ſpecified in the ſame Statute; For he had 
not the Fee Simple given to him by any Words in the ſame Statute, and 
vet the Fee Simple was out of the Perſon of the Queen by rhe ſame Sta- 
te; For the thereby renounced all her Intereſt and Right in them. And 
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tor ſo much Dyer ſaid, that the Fee Simple was in Abeyance. But Weſ— 
ton ſaid, that he had always taken it that the Fee Simple was in the 
Qucen. Mo. 42. pl. 129. Trin. 4 Eliz. Cardinal Pool's Caſe. 

3. Husband and Wite ſeiſed oi Lands in Right of his Wife, levied ; 
Fine to the Uſe of themſelves tor their Lives, and after to the Uſe of the 
Heirs of the Wile, Proviſo that it ſhall and may be lawtul to and for the 
Hu-barnd and Wite at any Time during their Lives to make Leaſes for 
21 Ytars, or three Lives. The Wite being Covert, made a Leaſe for 21 
Years ; adjudged a good Leaſe againit rhe Husband, tho' made when ſhe 
was a Feme Covert, and by her alone, by Reaſon ot the Proviſo. Godb. 
327. pl. 419. | | | 

A Fine was to the Uſe of A. for Life, the Remainder te his Execy. 
tors Adminiſtrators and Aſſigns Find 80 Tears, with Power to him and Hi; 
Ans to leaſe in Poſſeſſion or Reverſion for 21 Tears, determinable upon 
three Lives, reſerving the ancient Rent. A. deviſed the Term of 80 Years 
to B. and died. A's Executors atiented, and then B. died, and it came to 
B's Executors, who aſſigned it to M. R. and V. R. made a Leaſe. The Court 
was of Opinion, that WW. R. tho' Atfignee atter ſo many Removes, might 
execute this Power, and that Aſſignees might include Aſſignees in Law, 
as well as Fact. But however, that A. deviſing this Term to B. che ſaid 
B. was Aſſignee, and the Power in the greateſt Strictneſs of Acceptation 
was in him, and conſequently muſt go to his Executors, and by the ſame 
Reaſon to their Aſſignee. Vent. 338, 339. How v. Whitfield. 


(A. 7) pere the Power is exceeded. Hoz it ſhall be; 
Where it is to Leaſe or Charge, 


§. P. fark I. HERE a Man has a Warrant todo a Thing, and he does it ana 
nf by wa ag more, ſo as he exceeds his Warrant, yet it is good for that Part 


Arg. in Caſe for which it is warranted, and void for the reſt ; as if a Man makes aWar- 
of Jenkings rant of Attorney to make Livery and Seiſin of the Manor of Dale, and 
v. Keymis— he makes Livery of the Manors of Dale and Sale, it is good for the Ma- 
— er „„er nor of Dale, and void for the Manor of Sale: Per Dyer J. 3 Le. 29. 
1a with Mich. 15 Eliz. C. B. in Sir Peter Philpot's Caſe. 

-0001. for 


Childrens Portions, and he charges it with $0001. it is good as to the 50001. G. Equ. R. 168. Paſch. $ 
Geo. 1 cites Parker v. Parker. 


Nelſ Ch. R. 2. A. has Power to make a Leaſe for ten Years, and he make a Leaſe for 


Hof oog V- 20, the Leaſe ſhall be good tor the ten Years ; Said to be fo ſettled 
Chan. Caſes {ſeveral Times in this Court. 3 Ch. R. 11. 26 June 15 Car. 2. Parry 


23.S. C v. Brown. 

Trin. 15 Car. 

2. by Name of Pawcy v. Bowen. So if a Power is given to A. to leaſe for 21 V ears, and he leaſes for 21 ar, 
and limits a further Intereſt - the ſame Deed, thus, viz. and from and after the Term aforeſaid tor one 
Year more; the Power is well executed by the firſt Limitation, and the Exceſs is Surpluſage not to be 
regarded. But per Cur. there is a Difference where the Limitations, tho' ſeveral, make but one Eſtate 
and where ſeveral Eftates. Gibb. 157. Mich. 4 Geo. 2. C. B. in Caſe of Peters v. Maſham. 


3. A Settlement is directed to be made on A. wich a Power to ma: 4 
Fointure of a Moiety. But before the Conveyance made by the Truſtees 10 4 
he made a Fointure of more than a Moiety. Upon this Matter being mov'd 
to the Court, Ld Ch. Parker ſaid, that here neither is nor can be any 
Jointure ; For A. has no legal Eſtate, and fo can paſs none, and cheretofe 
could take no Notice of this eq:tizable Appointinent, nor can it propetly 
come in Queſtion at this Time, not being to take EffeX till alter 43 
Death, and perhaps never will, as he may furvive his Wife. Wms's Rey 
604. Hill. 1719. Blackborn v. Edgley. 

X (A. 8) Where 


* 
TER — — ä 2 


— „ + A Dt. 


Powers. 47 - 


(A. 8) Where it is cell executed. 


1. RANT ot Authority to make Eſtates of his Lands; by thoſe Gene- 
ral Words, he may make Leaſes tor Years, or Lite, or Gitts 

in Tail, Feoltments or other Eſtates Whatſever. Arg. 4 Le. 66. Paſch. 24 
Eliz. Counteſs of Suſſex v. W roth, 

2. He that has reſerved Power upon a Feoffinent of Uſes to make Fe 
may execute his Power in Words limiting the Uſe without Words of Demiſ/: 
of the Land. As if he ſays, I limit the Uſe tor 21 Years or three Lives, 
to ſuch Perſons, this is good Eſtate within the Power; Becauſe the proper 
Operation of the Power is to limit the Uſe, and nor to give the Eſtate ot 
the Land, but this comes atter by the Statute of 27 H. 8. Arg. Mo. 514. 
Mich. 37 & 38 Eliz. in Ld. Buckhurſt's Cafe. ; 

3. he in Tail with Power reſerved to leaſe tor Liſe or Years, makes Where . 
a Leaſe for Lite to J. S. and dies without Iiſue. The Leaſe was gene- nant for Lite 
rally made without g ws, whether he made it by Virtue of his [xter- has Power to 
e as Tenant in Tail, or by Virtue of his Power reſerved ; whether it be 9K 2 
Good or Not Dubitatur? Mo. 645. Paſch. 44 Eliz Bibel v. Dring- . 9 
houſe. ſary to recite 


5 : bis Pow 
when he makes a Leaſe. But if he makes a Leaſe which will not have an effectual Continuence, if it 


be directed cut of lit Intereſt, there it ſhall be as if made by Virtue of his Power; per Hale. 
Mich. 24 Car. 2. B. R. ſaid it was ſo reſolved in one Rogers's Caſe. ann 


4. If Tenant for Life be with Power to make a Leaſe for Life, this Power 8. P. per 
is well executed by Deed without Livery, and better than with it; For Hale Ch. ]. 
per Twiſden J. if Livery had been made, it has been held that it ſhould d as, it 
de a Forfeiture; but Hale Ch. J. deny'd that; For by the Sealing of the Deed 5 os 


a . n 4 Jt 12 1 fy E 
the Power is executed, and the Livery void. 2 Lev. 149. Mich. 2) Car. 12 
2. B. R. in Caſe of Wigſon v. Garret. Blandford 
Forun Ven. 
291. Cites Rogers's Caſe. The Reaſon of its being a Forfeiture is, becauſe the Proviſo for mak 
ing Leaſes extends only to a Declaration of Uſe for three Lives or 21 Years, and therefore when lie 
deals with the Poſſeſſion by 1 he excceds the Power and forfeits his own Eftate. Arg. Mo. 514 
Mich. 37 & 38 Eliz. in Ld. Buckhurſt's Cale ſays it has been ſo held Hale ſaid, he conce iv'd it 
no Forfeiture ; becauſe the Leaſe takes Ettect by the Decd, and ſo the Livery comes tov late, Vent 
291. in the Earl of Leiccſter's Cale. 


(A. 9) Determined, or extinguiſhed. 


l. Leaſes for Life to B. and afterwards levies a Fine tothe Uſe of R. 
A. tor Life, the Remainder to A. in Fee, with a Proviſo or Power to 
make Leaſes for 21 Years, or three Lives, And that the Conuſces ſliould 
ſtand ſeiſed to ſuch Uſes, And aſterwards A. covenants to ſtand ſeijed to 
the Uſe of P. in Tail, with divers Remainders over. And after A. grants 
the Reverſion aſoreſaid to L. for Lite, who diſtrains C. and avows, and 
judgment was given againſt the Avowant; Becauſe Ly the Covenant to L. 
A. had deſtroyed his Power to make Leaſes &c. Noy. 66. Cooke . 
Eromehill. | 
2. In EjeEment the Caſe was, Sir John Forteſcue ſciſed in Fee, by Zco/e 
and Releaſe ſettles the Lands in Queſtion to the Uſe of him/e!f for Le, 
and then to Truftces for 99 Tears if A. B. ſhall ſo long live, upcu juch Truff's 
&c. as ke (hall diret?, and aſter to the firſt Son of J. F. &c. with Power 
1% make Leaſes with Fine er without Fine, and readering ſuch Rents and 
Services, as he ſhall think fit, atter this he by auather Deed —ĩ the 
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Chan. Caſes 
10. Hill. 13 
& 14 Car. 2. 
8. CG 
But where it 
is raiſed by a 
voluntary Con- 
veyance, it is 
without help 
in Equity. 
Per Opinio- 
nem Cur but 
ordered to 
ſcarch Pre- 
cedents, and 
thereupon a 
Precedent 


ad od. od 
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Truſts of the Term, and after this he makes a Leaſe without rendering Rex: 

RR 7 . 2 = . . * ;7» 34 0 3 4 170 
to Talbot, who is the Leſſor ot the Plaintiff, Jo this, Objection was 
taken, tor that he having declared the Truſts of the Term for Payment of 
Lis Detts, the Eſtate is bound by it, and he may not execute his Power 
to wake Leaſes after; Non àllocatur; For the Term was originally ful. 
ject to the Power, being contained in the ſame Deed, and he having exe. 
cured his Power, the Leaſes are precedent to the Term, and controul ir 


Skin. 427. Patch. 6 W. & M. B. R, Talbot v. Tipper. 


—— 


(A. 10) To make Leaſes. Decreed, tho' not ſtricq 
purſued. ; 


I. In Purſuance of a Power reſerved to her by a Marriage Settle. 

* Ment to make Leaſes tor three Lives or 21 Years of any Part 
ot her Eitate, in Conſideration of her owing ſeveral Debrs, and par- 
ticularly 2001. which J. S. was bound tor, demiſed to the ſaid J. S. his 
Executors &c. for 21 Years, to commence from and after the 25 March 
then next enſuing for ſaving harmleſs the ſaid J S. his Heirs &c. rom 
the ſaid Bond. It was inſiſted, that the Power reſerved to her was only 
to make a Leaſe or Leaſes in Poſſeſſion, and the Leaſe made to J. F. was ty 
commence from a Time to come, 10 that the ſame was void in Law. The 
Court was aſſiſted with the Judges, and it appearing, that the Debt no in 
Queſtion, was taken up and imployed tor the Uſe of the Detendant, who 
created the Truſt tor the Payment of her Debts, and ſhe by V irtue ot the 
Power reſerved to her before Marriage received the Profits of the Pre- 
mitles, and altho* the Leaſe granted to J. S. may not in Strictneſs of Law 


| _ produ'd be a good Leaſe, yet this Court was ſatisfied, that the ſame doth amount 
f iff, viz. 6 do a good Declaration of her Power in Equity to make a Leaſe tor 21 
'1 ſuly, 4o E- Years in being. 1 Chan. R. 185, 186. 12 Car. 2. Pollard v. Lady 
1 li Price Greenvill. | 

and Cir. v. 


Green. The Father being ſeiſed in Fee, ſettled the Lands by a Covenant to ftand ſeiſed to the Uſe 
of himſelf, Remainder to his eldeſt Son in Tail, reſerving a Power to himſelf to make Leaſes of part 
of it tor 40 Years, who accordingly made a Leaſe for the Benefit of a younger Child, which came by 
Aſſignment to the Plaintiff, and which the eldeſt Son would have avoided, becauſe the Power was not 
well raiſed by a Covenant to ſtand ſeiſed. But it appearing to the Court, that the eldeſt Son was greatly 
advanced by the Father, and that the Conveyance, which was by Covenant to ſtand ſeiſed, was intended 
to be by Livery ; and being adviſed, that it would be as well by Covenant to ſtand ſeiſed, the Court 
did decree, That the Plaintiff ſhould hold till the Defendant evicted him by Law; and did decrec 
likewiſe, That the Defendant ſhould admit the Power to make the Leaſe good in Law, if he did not 
prove an Entail paramount that Settlement. Nelſ. Chan Rep. 115, 116. 19 Car. 2. Miller v. Ken- 
drick and Vylett. Chan. Caſes 159. S. C. by Name of Wilmer & Ux v. Kendrick and Vylet 
Ibid. 161. *S. C. cited by Name of Prince & Ux v. Green. [But it does not appear in cither 
of thoſe Books what the Court decreed in the Caſe of Miller v. Kendrick.) 


2. A Man made a voluntary Settlement on his Son for Lite, and after to 
his firſt and other Sons in Tail, with Power for the Son to make d Lege 
in Poſſeſfion for 99 Tears, determinable on three Lives, and alſo to make Leatcs 

or GO Tears to commence after his Death, if he had Iſſue Male, to continue 
ſo long as he had Iſſue Male; The Son makes a Leaſe to his Father in u 
for one of his younger Children ; but the Leaſe was not purſuant to the Puzer; 
yet it was decreed good, and taken to be as a Leaſe made by the Father al- 
ter a voluntary Settlement. Abr, Equ, Cafes 342. Mich. 1698. Gooding 
v. Gooding. 


Powers. 


(A. 11) Deyeciive Poxers ſupplied in Equity. 


1. Ecauſe a Fine was not levied according to Covenant, a Power became 
void to make Leaſes; but decreed in May 13 Car. Toth. 166. 
Scambler vw. 

2. It rhe Limitor s Power by the Limitation be dejefive, his Inte- 
reſt ought to come in Aid and ſupply it to make good ſuch Limitation 
as he ſhall make after. Chan. Cafes 8, 9. Hill. 13 & 14 Car. 2. Goring 
v. Bic kerſtaff. 

3. A. grants a Term in Truſt to raiſe 10001. Afterwards A. grants a 2d 
Term in Truſt to raiſe 10001. more. The 2d Term happens d be void. 
The Truſt of the 2d Term ſhall be tran/lated on the firſt Term on which 
the Grantor had Power to charge it, ſubject to the Payment of the other 
10001. firſt, Chan. Caſes 290. Mich. 28 Car. 2. Biſco v. the E. of 


Banbury. 


(A. 12) What 1s a good Power to charge Land. 


I, Good Execution will not Profit where the Conftitution is defettive ; 

As A. reſerv'd a Power to himſelf to limit Uſes to any Body. This 
Limitation in general being utterly void, he could not limit any Uſe to 
his Daughter. Hob. 151. cites 1 Rep. 175. Mildmay's Caſe. 

2. Deviſe 10 A. for Life, and then to be at her Difzoſal to any of the 
Children. This is a collateral Power and ariſes atter the Eſtate and has 
its Effect on another Intereſt, ſo that the Eſtate tor Lite is perfect with- 
out it, and not altered or affected by the Execution of it; and it is not a 
Power appendant or appurtenant or in the Nature of an Emolument to an 
Eſtate like a Leaſe for Lite, with a Power to make a Leaſe for 21 Years; 
for that affects the Eſtate for Lite, and is concurrent with it, and has its 
Being and Continuance at leaſt tor ſome Part our got it. 1 Salk. 240. 
Paſch. 10 Ann. B. R. Thomlinſon v. Dighton, 


2 


(A. 13) Extent of Power to charge Land. 
I. W ts the Teſtator gives a Power to ſell Lands, he may fell 


his Inheritance ; becauſe he gives the ſame Power he had him- 
{elf, and in ſuch Caſe the Purchaſor ſhall be intitled by the Will. 3 Salk. 


277. pl. J. 

Ne to charge Lands with a Sum of Money imports Interęſt alſo 
tor the Sum. 2 Salle 538. In Canc. 12 Ann. Kilmurry v. Geery. | 

3. A general Power to raiſe Daughters Portions ul Fs by a particu- 
lar Proviſo. MS. Tab. tit. Power, February 16th, 1718. Fane v. Duke 
Devonſhire. 

4 Whatever Powers are reſerved by the Donor, (being Part of the old 
Dominion he had over his own Eſtate) ought to receive a large and be- 
ningn Interpretation. Arg. admitted. 10 Mod. 475. Paſch. 8 Geo. in Caſe 
of Coventry v. Covenry. 


6 F (A. 14) 


Lev 151. 
Tenkins v. 


Keymis, 
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TL (A. 14) Where it is «cell executed as to the Manner. 


pl. 2. 2 

er. G. 1. Egularly it is true, that where a Man doth Jeſs than the Authority 
5 ne A K or Commandment made co him the Act is void. Co.“ Litt 
in Caſe of 255. a. 

King v. 

Melling.- Put where he does that which he is anthoriſed to do and mere, it is good for what is war. 
ranted, and void N the reſt; Vet both tlieſe Rules have diverſe Exceptions and Limitations. Co. Litt 
258. a. —-2 Lev. 60. 


4. In Caſe of Land ſettled with Provifo to limit any Part for Payment 
of Debts and Legacies, Preſerment of Servants o other reaſonable Conjide- 
ration, as to him all ſeem good; in ſuch Cate a Demiſe for 1000 Years 
is not good, or a Grant to a Servant of 1001. per Ann. but a Grant of 
101. per Annum is good tor his Lite, becauſe it is reaſonable and not 
inconſiſtent with the Advancement of his Blood, according to the Intent 
of the Indenture. Cro. E. 34. Mich. 26 & 27 Eliz. B. R. Mildmay „. 
Standiſh. 

3. Feoffment fo the Uſe of his laſt Nil; Declaration by Deed in Writ— 
ing that the Feoſſees ſhall ſtand ſeiſed 1o and ſo is not ſufficient. Mo, 
515, 516. Mich. 3) & 38 Eliz. cites Ld. Awdley's Caſe. 

* 4. Lands were deviſed to A. tor Lite, Remainder 70 B. for Life, Re- 
aasee J. mainder to C. in Fee, with Power to B. io make his Wife a Fonture. Alter 
Dame Hast. Wards B. covenanted to ſtand ſeiſed for the Fointure of his Wife, reciting his 
ing's Caſe. Power. Tho' this could not make a legal Jointure, yer it was refolyed to 
. C. enure by Virtue of his Power. Quando non valet quod ago ut ago, va- 
— x 2 leat Quantum valere poteſt; per Hale Ch. J. Vent. 228. in Cate ot King 
166, 16 © v. Melling. cites Mich. 1651. B. R. Stapleron's Cale. 


S. C. cited 
Skin. 72. So where the Convevance was made by Tenant for Life with ſuch Power by Leaſe ard 
Releaſe ; Holt Ch held at an Aſſiſe that it was a good Execution of the Power. Arg. 10 Mod 34 
Citcs it as tha Caſe of Gier and Oſſiter. The Words of the Power were, that he might pt 
and ſettle a Jointure ; And Holt Ch. J. held it a Jointure, and the rather becauſe the Word S 
is a general Word as to the Manner of making the Jointure. Wrms's. Rep. 165, 166. Arg. cites it as in 
1706. Dyer v. Awſiter. | 


Hale ſaid, 5. Power to charge Lands with 20001. A Conveyance by Leaſe aud Re- 
hw F vcr, Jeaſero A and his Heirs upon Condition to be void upon Payment of 100 / 
A better (4s Intereſt) at the End of the firſt Year, and 1601. per Ann. tor 9 Years 
executed by atterwards, with the 2000 1. or of 2000 J. and Intereft at the End of any 
grant of the Year atter the firſt Year, was adjudged no good Execution ot the Power. 


Debt, till 1 Lev. 150. Mich. 16 Car. 2. B. R. in Scaccario. Jenkins v. Keymis. 
20001. be le- : 


vied of the Profits; or by Declaration of Uſe till 2000 1. be rendered; or by Deed chargiut the Land with Pay- 
ment of 2000 l. but doubts it cannot be good by Feoffment, or Leaſe and Releaſe of the Inheritance, 
till 2000 l. and Intereſt be paid. 1 Lev. 151. Jenkins » Keymis. Ch. Caſes 103. Patch. 20 Car. 2: 
S. C.— Ch. Rep. 275. 8 C. S. C cited by the Maſter of the Rolls. Hill. 1731. and that Ld: 
K. Bridgman held it to be only a common Mortgage, and not binding on the Iſſue, and fo the Money 
was loſt ; and his Honour inferr'd, that hence it appears that Courts of Equity are not free in extending 
e given to Tenant for Life to bind a Remainder-man. 2 Wms's Rep. 599. in Caſe of Evelyn . 
velyn. | . 


She may give 6. Deviſe to his Wife for Life, and Power to diſpoſe of the Lands 70 fν,ỹ 
wy 4 - mn the Children as jhe ſhall think fit. She diſpoſes ot it thus, | diſpoſe (reciting 
Per Crew firſt the Clauſe in the 1 the ſame in Manner following, 1. e. 1 dip 
Ch. J. Lat. it after my deceaſe to my Son P. and his Heirs for ever. Adjudgeu by 
139. Daniel J. contra to Vaughan Ch. J. that P. took a Fee. Mod. 189. XIich. 20 * 
v. Upley. ar. 2. C. B. Liete v. Saltingſtone. 
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7. A Power to charge Lands for Portions of younger Children may be 
executed in Part, and extinit in Part and ſtand good tor the Reſt. Bur a 
Purchaſor ſhall defend himſclt in ſuch Caſe tho' not executed according to 
the Circumſtances but with this Diflerence, that it he has Notice he Pur 
chaſeth at his own Peril; per Finch K. Quere if he meant Notice of 
the original Conveyance only or of the Ill executed Eſtate. Ch. Cafes 
264. Mich. 27 Car. 2. in Caſe of Smich v. Aſhton. 

8. A Power of appointing a Fee may be executed ar ſeveral Times, viz. 1 Rev. 13. 
at one Time to paſs an Eſtate tor Lite, and the Fee at another. Vert. hy Biggs“ 
85. Mich. 1682. Bovey v. Smith. 3 


Fitatc was 
deviſed to A. for Life, with Power to make a Jointure of 1001. a Vear for every 1005 1, x 


% any H ite 
ſoould bring as a Marriage Portion, and ſo for more &., but not to exceed. A. married M. with whom 


he received Sooo and ſettled $00 |. a Year ; And afterwards he received 150 l. more, and made a 
further Settlement of 150 l. a Year. 2 Wms's. Rep. 648. Mich. 1731. Holt v Holt. 


9. A. having 4 Children, viz. 2 Sons and 2 Daughters, ſettles his H- 
ſtare on Truſtees, to the Ute of himſelt tor Lite, Remainder to his Wie 
for Lite, and after their Deceaſe to the Uſe and Uſes of ſuch Child and 
Children, and in ſuch Shares and Proportions as he ſhould appoint by any 
Writing to be by him /igned in the Preſence of 2 Witneſſes, and in De- 
fault ot ſuch Appointment to his eldeſt Son in Tail. He by his Will by 
him ſigned and atteſted by ſeveral Witneſſes deviſes a Rent-charge out 
of thoſe Lands to his youngeit Son tor Lite, and ro the firit and other 
Sons of his Body ſucceſſively in Tail, and further Wills, That in Cale 
his ſaid Son die without Iſſue Male, ſo as the Eſtate ſhould come to his 
eldeſt Son, then he to pay 500 1. apiece to his Daughters. The Son dies 
without Iiſue, the Bill was brought by the Daughters to have their 500 l. 
apiece according to the Will. The Detendant, who was the eldeſt Son 
by way of Plea, fer forth the Deed of Settlement and Power, prour, 
and inſiſted that the Power was not well purſued nor executed by the 
Will, (ro wit) that the Teſtator might have diſtributed the Land a- 
mongi his younger Children, in what Proportions he thought fit, bur 
had not Power to grant or deviſe a Rent-charge, or Sums ot Money, as 
he had taken upon him by his Will ro do. Bur the Court difallowed 
the Plea, and ordered the Detendant ro anſwer the Bill. 2 Vern. 80. 

Trin. 1688. Thwaytes v. Dye. 

10. Deviſe to the Wife for Life, and then to be at her Diſpoſal to ſome one » Salk. 239 
o his the Teftator's Children. He lett a Son and a Daughter, the Wite Pech * 
married again, and ſhe [and her Husband] by Leaſe, Releaſt and Fine, 2 . 
covenanted to fland ſeiſed to the Uſe of herſelf ſer Life, without Impeachment in the Addi. 
Haft, Reinainder to the Daughter in Tail, [ Remainderto the Son and his tion. —— 
Hers] The Power was held to be well executed. And the Words (without Wiss Rep 
Impeachment of Waſt) is void and Smp/uſage, becauſe it exceeds the A 
Power. 19 Mod. 31. 91. Trin. and Mich. 10 Ann. B. R. Thomlinſon v. S. C. 64r-4 
Dighton. as in Salk. 


only Salk. 
ſeems to be miſprinted in the Word (Her) for (His) Children; And the Conveyance by Leaſe and 
Releaſe was held to be an effectual, though an improper Execution of the Power, and fo a Judgment 11 
CB. was affirmed. 


11. A. had a Power to raiſe 1oob /. for younger Children by Deen (But Quere 
Will executed in the Preſence of 3 Mitreſſes; afterwards, by Will executed if 4 third 
in the Preſence of two Witneſſes, he charged the Premifſes with 800 I. tor : 2 
his younger Children, and it was. decreed good tor the 70001. G. Equ. n 


though he 
168. Cites 13 June 1714. Parker v. Parker. did rot hib. 

. ſ. rhe aS 4A 
Witneſs ; For I think I remember ſuch Circumſtance mentioned ſymewhere.) M. a Feme before 
arriage, with Conſent of her after Baron, conveyed her Eſtate to Truttee; to ſuch Uſes, and ber {rh 
Eſtates ad of yon by Deed or Miil, or by any Ii riting in nature of a Ifill appoint Ld. C. Macclesheld 
Tuch doubted if a Will not duly executed purſuant to the Statute of Frauds, but by tao Wirneſſes 
ny would be a good Appointment ; Becauſe in ſuch Caſe being by Will, ie muſt be intended ſuch a 
Wil 
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Will as is proper for the Diſpeſition of Land, and conſequently ſhould be ſubſcribed by three Witneſſes, J 


Preſence of Feſtatrix; For this is within all the Inconventences intended to be prevented by the Sta. 
tute of Frauds, and the other Words (in the Nature of a Will) mean the ſame as a Will. Wms'; Rep 
- 40. Mich. 1721. Longford v Eyre. ' 


12. A. Tenant for Life, Remainder in Tail to B. eldeſt Son of 1 
(A. 17) Join'd in a Settlement on B's Marriage, [“ without ſuffering any common 
Recovery. See Barn. Chan. Rep. 1 10. ] by which, Part of the Lands were ;; 
be to the Uſe of A. for Life, and the other Part to B. Remainder in the Why, 
to the firſt and every other Son of B in Tail. Provided always, that if N 
the Wiſe of A. ſhould die, and A. marry any other Wife, then, and ſo oſten 
A. may ſettle ſo much of the ſaid Premiſſes as ſhall be of the yearly Value of 609 } 
for a Jointure and Priviſion of ſuch Wife during her natural Life. Vl. died, A 
intermarried with |. and previous to the Marriage, in Conſideration there. 
of, and of 2000 1. Portion, conveyed to Truſtees and their Heirs all the Lang; 
in the firſt Deed ,to hold during the Life of F. upon Truſt out of the Rents and 
Profits to raiſe 100 l. a Year for the ſeparate Uſe of F. during the Covertyr, 
and aſter A's Deceaſe to raiſe 300 1. a Tear for F. during her Life for a Fain. 
+(A.16) ure. And + upon this further Truft to permit the Otuner of the Premiſſes ty 
receive the Reſidue of the Profits. Atter the Marriage A. made a thir{ 
Deed of the ſame Premiſſes, and to the ſame Truftces in like Manner during tie 
Life of J. to ſecure her another Annuity of 3001. a Near. Atterwards A, ma: 
a fourth Deed reciting the three former Deeds, wherel'ythe Premiſſes were lj. 
mited in Truſt to raiſe 100 l. a Year for the ſeparate Uſe of F. during the Cover. 
ture, and an Annuity of 6001. a Tear after A's Deceaſe for her Life, by way 
of Jointure, and declared, that the above recited Indenture was made to (:- 
cure the [aid 100 l. a Year during the Coverture for her ſeparates Maintenance, 
and after A's Deceaſe to > cog her a Sum not exceeding 6001. a Near accord. 
ing to the Power reſerved to A. by the Deed of 1115. | viz. the firſt Deed] 
A. died. J. ſurvived. Ld. Chancellor was of Opinion, That the Execution 
of the Power by the firſt Deed was void both in Law and Equity. The 
Power was to ſettle (ſo much of the Land as ſhould be of the Value of 
6001. a Year;) but by that Deed Lands otgool. a Year were ſettled; ſo 
it was (to ſettle Lands by way ot Jointure, and Proviſion for any fuch 
after taken Wife) whereas this is not a Jointure but a Conveyance to 
Truſtees, in Truſt for raiſing an Annuity ; and to make this a Jointure 
in Point of Law, the Lands ſhould be to the Wife her ſelf. And as to the 
Annuity to be raiſed thereby of 300 1. a Year, nothing of this is men- 
tioned in the Power. And this was ſo far void in Equity that the Wise 
could not have the ſpecifick Thing granted by the Deed ; but he ſaid he 
did not mean that in Caſe ſhe ſhould be unprovided for, this Court 
would not + ſupply the Defect of this Conveyance; Under tie 
+(A-17-) grit Deed B. was to have a clear Eſtate in the Premiſſes over and abvie 
the 600 1. a Year, whereas by the ſecond Deed an Annuity is charged up- 
on the whole Eſtate. Neither J. nor her Friends ſtipulated for an Annui- 
ty of zoo l. a Year, and unleſs the Wife would otherwiſe be unprovided 
or, this Deed could by no Means be made good; But that there are 
many Caſes where Wives and younger Children having other Provilion, 
but not ſufficiently provided for, this Court will aſſiſt them; That it ap- 
pears by the declaratory Clauſe that it was A's Intention to reduce the 
E Deeds which had before been made to ſome Kind of Conlitten- 
Cy ; That this was a Clauſe which the Court might well lay hold ot; 
And decreed, That it be referr'd to the Maſter to ſet out ſo much cf itt 
Lands in the firſt Settlement as ſhould be ſufficient to make a Fointure 
Lands of 6001. a Near, Barn. Chan. Rep. 103. Paſch. 1740. Harvey \ 
Harvey. The Decree was affirmed upon 2 Rehearing. Ibtd. 109 
S. C. 
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(A. 15) To charge &c. Land &c. Well Executed; In 
reſpect of the Perſon doing it. Feme Covert c. 


1. TIN Afſe ; a Feme Sele ſeiſed in Fee enfeeff d A. and B. in Fee, upon Br Cover- 
Condition to retnfeoff theFeme wben ſhe required it; atterwards the mar- "© g. 

ries J. S. and after the required them to make a Re-tcoffmenr to J. S. N 

and A. refuſed, hut B. makes Feoffment to the Baron and Feme of the whole, on, pl. 117. 

and A. is ouſted, and they brought Aſſiſe and recovered ; For for the one cites S. C. 

Moiety the Feoffment of B. is good as it ſeems there, and for the other 

Moiety the Entry is good for the Condition broken, and io the Requeſt of 

the Feme Covert is good. Br. Feoffinent de terre, pl. 31. cites 35 All. 

4 

F 2. Where a Man makes a Feme Covert or a Hon Profeſſed his Fxecntor, and And Brook 

deviſes the Rever/ton of Land to be ſold by ihem, they cannot make aDeed ; and ys the orig 

yet their Sale is good without Deed without any Atrornment; nor can roy ay Fa 

they levy aFine; the Reaſon ſeems to be inaſmuch as when the Sale is made [naw He- 

it paſſes by the Teſtament and not by the Sale; but he, in whom it is veſted ge as of a 

by the Sale, cannot grant it over without Deed and Attorument. So Note - dag 5A 

a Diverſity. Br. Deviſe, pl. 12. cites 19 H. 6. 23. e 

livered the Reſolution of the Court; For this Matter was alleged in Arreſt of n * pro 

Plaintiff recovered. Ibid. 


z. The Lady Antrim, Mother of the Defendant, being a Feme Vie, -— 
and ſei ſed of a Reverſion atrer one Lite, ſettles the Lands to the Uſe of 
her ſelf for Life, Remainder in Tail, with Power for her, being Sole, to make 
Leaſes for 3 Lives in Paſſeſſion. The Feme marries, and then ſhe and her 
Husband make Leaſes for 21 Years (in the Lite ot 'Tenant for Lite) to 
commence from the Date, tor Payment ot Debts &c. as was alleged, Per 
Bridgman the Power is not purſued ; for by the Marriage the has put her 
{elf in the Power of her Husband, and it is the Deed of her Husband and 
net hers. And he took a Diverlity between a naked Power and a Power Æ E 


which flows from an Intereſt ; For when a bare Power is given to a Feme —* . FC 


FL C7» EF. 


was a Power cf him to raiſe Money and immediately to give uae £ 
which was a 
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Nlaſter of the Rolls. Hill. 1731. 2 Wms's Rep. 603. cites 2 Salk. 539 

K1llmurry v. Dr. Gery. Bur 2 Salk. 538. by no State of the Caſe. 

and reports it Paich. 12 Anne. ; 
„„ Will gives his perſonal Eſtate zo ſuch Uſes as his Wite ſhall ird 
8 G. by 2 wiih Conſent of his Truftees; a Diſpoſition by his Wite is not good. Chir 
Name of Prec. 452. Mich. 1716. Sympſon v. Hornsby, 


Hutton v. FREY eee ee . . 334 339 
Simpſon. 2 S * 3 aer FIT 

See 0 A. 14) | 

in pl. 12 — . ” - 

Portions (I) A. 16) Suſpended, determined or extinguiſbed. 

Portis 1) (A 16) Suſpended, gi! 

1 Rep. 111. 1. OllateraIPowers are not deſtroyed byFeof/ment &c As Powerfor Ex. 
cites 15 H. 7. ecurors or Truſtees to fell ro J. S. and they enſeoff |. D. ye 
1. they may fell to J. S. 2 Lev. 60. Arg. cites 15 H. J. N 


2. A Deed not purſaant to the Power of Revocation is of no Force t 
make an Interruption ot the Power of Revocation. Chan. R. 114. 1; 
Car. 1. Robſart v. Turton. 
Lev. 105.5. 3. Power to charge Lands with 20001. is not deſtroyed by a Mortgage 


GC ly Leaſe and Releaſe, but otherwiſe had it been by Fine or Feeffinent. Ch, 
Cates 105. Paſch. 20 Car. 2 Jenkins v. Kemis. 

2 Lev. 61. 4. A. is Tenant in Tail with Power to make Jointure ; he ſuffers a Re. 

8. — covery. This is an Extinguithment of the Power. Vent 226. Mich. 24 Car. 


2. B. R. King v. Melling. 
aud there are F. A. by Setilement was Tenant for 99 Nears :f he ſo long live, Remainder 
150 Sorts of to Truſtees during the Lite of A. Remainder over, with a Forer to charge 
Powers, one the Lands with Money. A. and the Truſtees and the Remainder-man in Tall 
aun to ihe ; a 5 wo, 
Elite, as a 4% Join in @ Common Recovery, and declare new Uſes vas, viz. To the Uſe 
Power to of A. for Life, Remainder over. Ld, C. Macclesfield held, That this join- 
make Lea'es ing ot A. without reſerving a Power to charge the Premiſſes with the 
&c. which is ſaid Money, has deſtroyed that Power which A. had, and otherwiſe he 


ſtroyed by ©: - N- 
8 might deteat his own Grant, Hill. 1721. Wms's Rep. 177. Savil y. 
the Eſtate; Blacker. 


Another 
which may be termed Collateral to the Eſtate, as this Power of charging it with Money; and this lat 


A. would have, tho' he had ſurvived the Term of 99 Years ; For ſtill he might have charged the Pre. 
miſſes therewith, and ſo might he have done, tho he had aſſigned over the Term; Per Ld. C. Macclesſicld 


Ibid. 778. 


6. If a Power reſerved over a legal Eſtate is executed defectively at firk, 
ſuch Power may be executed over again, and the lait Execution ſhall ſtand, 
the firſt being a mere Nullity, Per Ld Chancellor. Barn. Chan. Rep. 111. 
Paſch. 1740. in Caſe of Harvey v. Harvey. 
Tbid.1t11.fays », A had Power to ſettle ſo much as ſhould be of the yearly Value of Goo! 
chat in the g Fear (out of an Eſtate of gool. a Tear, the other 3ool. a Year having 


8 been ſettled before by the fame Deed on B. his Son). A. upon his Mar- 


A. that the Tiage with M. charged the Eſtate with 100 l. a Year payable to M. during 
Proviſion the Coverture, and afterwards to raiſe 300/. 4 Near for her Fointure; and 
thereby made on this further Truſt to permit the Owner of e Premiſſes to receive the Re- 
Ae ws fidue. It was urged, that this was allotting the Profits over to another Pur- 

poſe, and that A. cannot undo what«aaas done by that Clauſe. Bur Ld. 


Recompence a 
fer her Foin- Chancellor contra, and that thoſe Words are no more than what Law and 


tre, aud in Equity would have ſaid without them; That it is not ſaid that B. ws 


opal dey to have any particular Benefit from this, and he was to have no mor: 
that therce Benefit thence than any other Remainder-man. Barn. Chan. Rep. 112 
it was infer'd Paſch. 1740. Harvey v. Harvey. 


that that a- 
mounted to a Releaſe by A in favour of B. that he would not make any other Settlement of this Eftat? 


in favour of his Wife; But Ld. Chancellor faid, That thoſe Words are only the Common For” 
inſerted in Marriage Settlements, and therefore from thoſe Words there cannot be drawn any Infer 
ence of that Sort —— Ibid, 112. He faid, that an Objection had likewiſe been drawn to the ſame Pi” 


ve 
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— 


ofe from the whole Eſtate of 900 I. a Year over which the Power could Pr 
tuſtees, but that no Inference of this Kind could be drawn from that 3 1 


— 
eing veſted in 


(A. 17) Defective Execution. SYpplied in Equity, de 


In pl. 12. 


I. Jointure was decreed where the Power was not purſu'd ; vet As where it 


Part only of the Fointure depended on the Lueftion. Chan. Caſes vas miſtaken 


264. in Caſe of Smith v. Aſhton, cites 17 June 8 Car. * Counteſs of * ted. 


0 Toth. 229. 
Oxtord's Cale. cites Trin. 8 


8 5 Car. Coun- 
A Power miſtaken was made good to the Leſſee. Toth. 229cites 


* 


teſs of Oxford v. Stanhope. 
20 June 16 Jac, Orrel v. Lecke. 


* $8. C. cited by Ld Chancellor, who ſaid, he had indeed directed that Decree t f 
but it could not be found, Barn. Chan. Rep. 113. in Caſe of Harvey v. Hirvey. e 


2. A defective Execution of a Power raiſed by a voluntary Conveyance Prozifion er 
is without Help in Equity. Chan. Caſes 160. Paſch 22 Car. 2. Wilmer fo Proviſion is 


v. Kendrick. TIS YE Fe 
garded in 
; b voſuntary 
Conveyances for the Benefit of younger Children &c. but never in Conveyances founded on a valle 
Conſideration. Arg. 10 Mod 4387. Palch. 8 Geo. in Cafe of Coventry v. Coventry. 


3. A. by Marriage Settlement reſerves a Power by any Writing under his * 8. C Chan, 
Hand and Seal to charge Lands tor Payment of 500 1. tor Daughters Por- Cales 263. 


tions. He prepared Notes in Writing, which he declared ſhould be the << * Mt 
Effect of his laſt Will, and /ex? them to Counſel to draw up his laſt Will ys, The 


in Form by, but before the Blanks left by the Council in his Draught D-cd in 


were filled up, and before any Execution of it by A. he died. Decreed, Which this 


wp . Power was 
o > £3 * * 0 a. 
tor the Daughters, tho it was neither a Deed, nor any Truſtees name „ 24 


nor executed. Fin. R. 273. * Smith v. Aſhron. S. C. cited per Ld. tary one, the 


Rawlinſon. 2 Vern. 164. Confiderati- 

on was natu- 
ral Affection, and in the Execution of this Power the Circumſtance of a Sea! vas crartine; yet this 
Defect was aided ; For Circumſtances are but Cantions to prevent Impcſitions, the ſubſtantial Part is to do 
the Thing, and therefore when it is clear and indubitabſe that the Thing was deſigned to be done, the 
Neglect of Circumftances ſhall not avoid the Act in Equity; And the rather becauſe ſuch Powers arc 
not like Conditions ſtrictly to be expounded, but favouribly to be conſtrued for the Benefit of Chil- 
dren Deviſees; and yet a Purchaſor might defend himſelf againſt ſuch a Power not well enecuted, eſpe- 
cially if he had no Notice of it at the Time of the Purchaic made. 

But this was after an Iſſue at Law, whether ſuch Notes in writing were Part of the laſt Will of 
Aſhton, and being found by the Verdict to be his Will, and in Favour of younger Children thus pro- 
vided for, the Court decreed the Power well executed. Ibid. 265 

S. C. cited Arg. 10 Mod. 467. 472. 477, 478 S. P. 2 Vern. 164. Trin. 1699. In Caſe of Brad- 
ley v. Bradley. S. P. 2 Chan. Rep. 71. in Caſe of a Purchaſor. 24 Car. 2. Thorn v. Newman. 

Circumſtances in ſuch Caſes are only put into ſuch Powers, to the End that no Fraud or Fal ſhood 
ſnauld be impoſed. 2 Chan, Caſes 30. Paſch. 32 Car. 2. in Caſe of Hele v. Hele. -Cites Earl of 
Oxford's Caſe 


4. Bill ro ſupply a defective Execution of & Power to make Leaſes &c. 
Detendant pleaded a fudgment on a ſpecial Verditi at Law, that the Leales 
were void, and that the Court of C. B. after feveral Arguments at the Bar 
thereupon delivered their Opinion accordingly. The Plea was allow d 
and the Bill diſmiſs'd with 51. Cofts. Fin. R. 275. Hill. 29 Car 2. Temple 
v. Balting laſs. | | | 

5. A. was made Tenant for Life by Marriage Settlement of ſeveral Ma- 8  .. , 
nors and Lands in Ireland, with Power to make a foruture abt exceeding Ars iN 
1000. a Year. Purſuant thereunto a Sertiement was made, ard a Parti- 4-4 Patch 
cular of Lands mentioned and fer out tor the Jointure, and which in the ?. _ Res 
Particular given him were computed at 10001. a Near, vt in Truth fell po 
Port, and were act above 6001. a Year. It was inſiſted tor the Detendant, yarry v. Ld 
ar he claimed under the Marriage Settlement as a Purchafor, and Fu Cereiury 

. 
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A. had only a Power to have charged with a 10001]. a Year; And if he 
Lad not done it at all, but had died without executing this Power, a Court 
ot Equity could not have done it tor him, and fo have raiſed a ſointure 
Ot 1000 l. a Year upon the Eſtate, tho' it had been reaſonable and Juit tor 
him to have done it in his Lite-rime. But the Court decreed the oin— 
ture to be made up 10001. a Year againſt the Iſſue in Tail, who was not 
privy to the Marriage gag + nor Guilty of any Fraud. 2 Vern. 379. 
rin. 1700. Lady Clittord v. E. of Burlington. 
Ahr. Equ. 6. . ſeiſed ot an Eſtate in Y. and D ſettled it to the Uſe of his Soy 
2 TT in B. for Life, Remainder over, with Power to B. to limit any Part not exceed. 
FSC ing 100 , a Year for a Porn for any Wite he thould marry. The 
but dittering Lands in D. being 180. a Near and charged with tool. a Vear to A 
ſomewhat in I, hh for Life, B. limited the 1001. out of the ſame Eftate, (which being 
the State of * . 1 3K 
de. Charged with 100 I. a Year betore was not Ot Value ſuſficient) and coven- 
ctecd as here anted in the Deed that if the Value fhould be defettive, it ſhould be made up 
notwith- out of the other E/tate. B. being dead, his Widow brought a Bill to have 
ſtu ding it ſupply'd out of the Eitate in V. And it was decreed accordingly, tho 
Asvega- B. was only Tenant for Life. 2 Freem. Rep. 256. pl. 323. Trin. 1702, 


vc e (as * ; i T 
there men. Forhergill v. Fothergill. 


tioned) to 

his Son's marrying her, and having no Intention his Son ſhould provide for her, and notwithſtanding 
her Neglect in not requeſting during the Coverture to make the Defect good; For the Laches of a 
Feme cannot be imputed to her 


*Chan.Ca'es » A. baving Power to charge Lands for younger Children by a Writing 
a L a * m under his Hand, atteſted by three Witneſſes with 10001. did (in * Fear of 
«ir y. ſudden Death, and being abſent from Home, and ſo not being able to have 
Aſhron — 4a Sight of the Deed where this Power was contained) by a Paper atteſted 
So where a by two Witneſſes, charge his Eſtate with 8000/7. inſtead of 7000 I. tor his 
Feme Covert Children, and this Defect was ſupply'd. See G. Equ. R. 168. Paſch. $ 


was iMPOW- Geo. & 10 Mod. 467. where this is cited as the Caſe of Parker v. Parker. 


ered to de- 

clare Uſes by 

anv Writing or laſt Will atteſted by three Witneſſes, and ſhe while a Feme Covert appointed the 
Premiſſes by Will to her Daughter; And after her Husband dying, ſhe, on Marriage of a ſecond Hus- 
band, by Deed atteſted by two Witneſſes, agreed and covenanted to ſurrender the Premiſſes (being Co- 
pyhold) to the Uſe of her intended Husband Ld. C. 9 ſaid, that the Articles being for a valual/: 
Conſideration, viz. That of Marriage, he would Aer ant of Circumſtances, but not if they had 
been voluntary. 2 Wms's Rep. 623. Trin. 1731. Cotter v. Layer. 


8. A Power was given to Baron, Tenant for Lite, to make a Fointure on 
his Wite by Deed under his Hand and Seal. He having a Wife, for whom 
he had made no Provition, by his laſt Vill under his Hand and Seal, deviſed 
Part of the Lands within his Power to his Wife for her Life. The Maſter 
ot the Rolls held this a good Provition, and decreed the 'Truftees who 
had the legal Eſtate to convey to her an Eſtate tor Life. Mich. 1728. 2 
Wms's Rep. 489. Tollet v. Tollet. 

5. A Power was reſerved for the Husband at any Time during the 
joint Lives of him and M. his Wiſe, by his laſt Will, or any Writing pur- 
porting to be his laſt Will under his Hand and Seal attefted by three or murt 
credible Witneſſes to charge the Premiſſes with any Sum or Sums not ex- 
ceeding 20001. to be paid to ſuch Perſons, and in ſuch Proportions as he 
ſhould think fir, The Husband by his laſt Vill attefted by three Witie(|*:, 
but not ſealed, RE his Power diſpoſed of the 2000 l. Mer did tix 
Teſtator /n the Will in the Preſence of three Witneſſes, but only ach mu- 
ledged it was his Hand, and declared it to be his Will, and the three IA. 

neſſes ſubſcribed their Names in Teſtator s Preſence. Ld. C. King laid, that 
tho' himſelf inclined to think the Will good in reſpect of the Ackn w. 
ledgment and Subſcriprion, yet that Point thould be reſerved to the De. 
tendanr ; and alſo that he rook the Will to be good, and {o a good 
Charge. Bur upon a Reference to the Judges of B. they determined up"! 


Argument, as to the firſt Point, that the Will was void as a Charge !" 
\\ ail 
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Want of being ſealed. Hill. 1728. 2 Wms's Rep. 506. Dormer v. 
Thurland. 

10. In aiding detective Executions of Deeds in Favour of a Wife or 
Children it never was required that they be founded on a vauluable Con/rde- 
ration in the ſlritt Senſe of the Word, but the Deed's being in order to 
make a Proviiion for a Wiſe or Children has been thought ſufficient; and 
as this was the General Doctrine, ſo, was it not tor the prior Deeds that 
have been in the preſent Cafe, [Which fee at (A. 14) to avoid the Repeti- 
tion of the State ot it here] it is one of the ſtrongeſt that can come be- 
tere this Court for Relief; becauſe lor Want of 2 Common Recovery to dock 
the Entail under the original Settlement in 1679, the Widow the Plain- 
til could have no Title at Law to have the Benefit of a Jointure, and ſo 
was abſolutely torced to come into Chancery tor Reliet; And where that 
is the Caſe, that the ©bole E/fate, over which the Power is executed, is 
merely an equitable Eftate, the being an abſolute Voluntier is no Objettion to 
the Party's having the Aſſiſtance ot this Court to ſupply the Detect of a 
Peed ; For its being merely an equitable Eſtate obliges this Court to 
make a Determination concerning it. And in ſuch Cale, the being a mere 
Voluntier is no Objection to the having a detective Execution ot a Power 
ſupplied, which is exerciſed over ſuch equitable Eſtate; Per Ld Chancel- 
lor. Barn. Ch Rep. 110, 111. Paſch. 1740. upon a Re-hearing of the 
Cauſe of Harvey v. Harvey. 

11. A Wife or a Child who comes into Equity to have the Benefit of a de- 
ective Execution of a Power, or a detective Provition tor them need not be 
a Wife or Child totally unprovided for. In Cafes on this Subject it has been 
righrly ſaid by the Court, that the Husband or Father are the proper 
Judges whether they are ſufficiently provided for or Net ; And the Court will 
not examine whether the Proviſion made was ſuitable or Not, but will 
leave it to the Husband or Father to judge Whether they thall be ſuflici- 
ently provided for or Not. And was the Court to enter into an Inquiry 
of that Sort, it muſt examine into ſuch Circumitances of Families not fit 
tor them to do. It the Father or Husband has ſaid, that they are nor 
ſuffciently provided tor, and has conſidered them as juch, the Court has 
conſidered them in the like Manner; bur indeed, it has conlidered whether 
totally unprovided tor, or left in a Condition not ht tor their State or 
Quality, and has relieved where a ſufficient Proviſion has not been made, 
but never by Reaſon of the Hxceſ of Y roviſion. Per Ld Chancellor. Barn. 
Chan. Rep. 112. Paſch. 1740. Harvey v. Harvey. 


(A. 18.) Decreed to be executed purſuant to on A. 


greement. 


I. T Enant for Life by Will with Power to make a Jointwre covenants to 

1 make a ſointure on A. his Wite of 3ool. per Annum ; her Fortune 
which he received being 30001. In about three Quarters ot a Year after 
Marriage the Husband dies, the Jointure not being made. Ld. Chancel- 
lor inclined ſtrongly tor the Plaintiff in regard ot the Conſideration, and 
becauſe the Tenant tor Lite by the Will had Power to have done it; and 
was expreſs, That if he had De Facto done it, and failed in Time or her 
Circumſtance to have done it well, the Deſect thould have been /pp/y'd ; 
For Circumſtances in ſuch Caſes are only pur into ſuch Powers to the Hud 
that no Fraud or Falſhood ſhould be impoſed, and cited the Caſe of rhe 
Counteſs of Oxkord, ſo decreed by the Ld. Elſmere, and another Cale. 
2 Chan, Cafes 30. Paſch. 32 Car. 2. Elliot and Hele v. Hele. 


A 
21 


6 H 


Witt out ie to male a Tointure. B. marriet in the Life of A and before Marriage cover 


A. Jenant for 
tte, Re- 
mulnder to 
is Frſt and 
of hex Sons in 
Tail, Re- 
mainder to B. 
for Lite, Re 
mainder to 
his Fer ſt ard 
o ov nt in 
T oil, N 8 
minder to C. 


With 4 Forver 


ter B. After 


th» [Demth et 
ts to make 


Junture, and to enecute this Power when he ſhould corre into Poſſeſlion . di, witiour Iſſu⸗ 


Male, 
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Male, and 3. ſurvives, but dies without making a Jointure, or execnting this Power The Widow 
of E. brow ht a Gill anainſt C. to have a Fointure made ; becauſe B. ſurviving A. he might have 5% 
ccuted this Power, and had covenanted fo to do; and it was decreed accordirgly. G. Equ. R. 16% . 
it as decreed at the Rolls 1-09. in Caſe of Alford v. Alford. . . cited Arg. 2 Mms', Rep oe 
Paich. 1724 in Caſe of Lady Coventry v. Ld. Coventry. Ha 


Note, 2. In a Marriage Settlement was a Provo that the Baron by Deed 95 
[he ov" might limit any of the Lands (except thoſe in Fointure) to [nh Per Vi 
rant in this 1 | a7 . ay EY 
Cate was u jor ſuch Eftates as he ſhould think fit for raiſing Sol. a-piece jor 1 2 
lock men (Huren, to be paid at ſuch Times and in ſuch Manner as he by Deed or 
as an txecu- Will ſhould declare, and covenanted to do ſo accordingly. Ihe Baron died 
v 4 Dag leaving feveral younger Children ot rhe Marriage, but made no Appoint- 
2 pur ment. 'Tho' ſome Lands not ſettled in Jointure were limited to the Ba. 
ſuance of the ron tor Lite, and aſter to the Iſ/ue Male of his oa Body with Remait.- 
Powers. G. ders over, yet it was decreed that it was a Charge on the Land, and bourd 
1 kh the lituc in Tail, and ordered the 500 I. to be raiſed tor each of the 
6. younger Children immediately. G. Equ. R. 166. Paſch. 8 Geo. 1. cites 
Dr. Sarth v. Lady Blantrey 1695. 
S C. cited 3. A derijſed Land to B. for Life, with ſeveral Remainders over, with a 
44 peo Power forthe Perſon in Poſ-ffion to limit «ny art tor a Fointure nt exceeding 
22% in Cas 4 Motety. B. whillt an faut marries M. and wth 41s Mther enters into 
of Lady Co- Articles to ſettle Lands of 100 J. a Year on M. the Plainti 107 her ſoin- 
ventry v Ld ture, but in che Articles 20 Notice was taken of the Power, and Mivre 
; "aye OI any Settlement made purſuant to this Power, B. dies. M. brougat a +. 
was faid by againſt the Remainderman to have the Jointure made good, and decree{ 
the Matter accordingly. G. Equ. R. 169). Paſch. 8 Geo. 1. cites it to have been 


of the Rolls, decreed per Ld. Cowper 1708. in Cafe of Holinthead v. Holinthead, 


to be an idle 
Caſe and not Law, at the Rolls, 21 March 1738. in Caſe of Colton v. Hoskins. 


G. Fqu. R. 4. A, Tenant for Life, with Power o make a Fointure of Soo l. fur 
160. Pach. Inn. out ef certain Lands, covenants upon Marriage for him/elf and his 


8 Geo. S. C. . 3 ” D 
" Mae in Heirs, that he or his Heirs would in purſuance of this Power, or other/:, 


Equ. at the /cttle 5001. a Near. Atrter the Marriage he directs a Settlement to be dra 
Fnd.sS.C.—9 of ſuch Lands as were compriſed within the Power, but dies before it is 
Mod. 12.5. executed. It was queſtioned, whether the Remainder-man ſhould be bound 


ho OY: & by this intended Conveyance, or whether the Waite thould have Saristac- 


$ C argued. tion made her out of rhe Perſonal Eſtate? Bur Parker C. being affiited by 
2 Wms'ss Judges, decreed upon a ſecond Hearing, that the Lands ſhould be ſettled. 


Rep 222. 10 Mod. 463. Paſch. 8 Geo. Lady Coventry v. Ld. Coventry. 


and reported 

to be ſo decreed —S. C. cited per Cur. Hill. 1731. Ld. C. King, being aſſiſted by Ld. Ch. J. Raymond, 
and the Maſter of the Rolls, that though this depended only on a Covenant, yet the Tointure being the 
chief thing in View, the Decree was, that the Land ſhould be ſettled, and the Covenant not made goo! 
out of the perſonal Eſtate. Wms's Rep. 597. in Caſe of Evelyn v. Evelyn. 

S C cited by Ld. C. mn, as ſaid it being adjudged upon ſolemn Debate with Aſſiſtance of Judge 
is a great Authority, and to obſerved by him, and that from thence it may be inferred, that whateve! 
is in the Power of the Perſon covenanting to do, Provided the Covenant be for a valuable Conſideratiu 
Equity ought to look upon as done, and upply the want of Circumſtances againſt a Remainder-man. 2 
W ms's Rep. 625. Trin. 1731. in Caſe of Cotter v. Layer, 


(A. 19) Where a bad Execution may operate as 9 903! 
Appointment. 


I. HAT ſhall not make a good Appointment which was Ife. ; 
paſs an Intereft. Arg. Hill. 1655. Hard 48. cites 6 Rep.“ 
M. Finchs's Caſe, and Co. Litt. 301. 302. that a Conveyance hail © 


enure to a contrary End than it was deſign'd tor. Bur held _ * 


— — 
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Grant of an Office by a Leafe which was not good amounted to a good 
Appointment. Ibid. 49. Jones v. Clerk. 

2. What is vod as a Will or Deed may be a good Appointment or Exe- S. P. per Holt 
cation ot a Power; per Holt Ch.+}. 2 Vern, 543. Paſch. 1706. cites Hob. Ch. J. 3 Ch. 


312. Kibbet v. Lee. 6 "prog pp 
. Sir Edward 
Clzer's Caſe. It ſhould be 17. b, ——— A bad I il ſhall amount to an Appointment by 43 Elix. 


Arg Hill. 1655. Hard. 48. cites Hob. Colliſon's Cafe, but ſays that that is by the Help ot an Ack 
of Parliament. 


z. A. deviſes Lands to B. his Son for Lite, and then deviſes ſuch Part 
of the ſaid Lands as his ſaid Son ſhall appoint, to ſuch Wife as the Son ſhall 
mary for her Life for the Fointure of ſuch Wife, with contingent Remain— 
ders to the firſt and every other Son of the eldeſt Son in Tail, Remainder 
over. B. conveys to Truſtees and their Heirs Part of the ſaid Lands to 
the Uſe of himſelf for Lite, then 20 his intended Wife for Life, and after 
to the Uſe of the Heirs Male of her Body; and dies. Per Eyre Ch. J. this 
Power to B. is not to limit the Effate but to appoint the Land, fo that he is 
only to aſcertain her Eſtate in what Part of the Land he will, and her 
Eſtate is ſettled by the Will, ſo that this cannot take Effect as a Convey- 
ance, but it may as an Appointment of the Land which ſhe ſhall have. 
And tho? it had limited an inferior Intereſt, yet the thould have an Eſtate for 
her Lite. And per Denton J. if this were conſidered as an Execution it 
would not be good as it exceeds the Power, but it is only an Appointment 
of the Lands; and her Eſtate takes Effect by the Will and nor by the 
Deed. Forteſcue J. doubted, If the Son had barely appointed the Land 
without limiting any Eſtate whether it would be good? Judgment tor 
the Plaintifl. Gibb. 156. Mich. 4 Geo. 2. C. B. Peters v. Matham.. 


(A. 20) Powers in general. Ouſtruction thereof, and of 
the Execution thereof. 


I, Was /ſeiſed in Fee of 3 Acres of Land in Capite of equal Value, For when 
and made a Feoffment in Fee of two ot them to the Ule of his of e 
Wife for Life for her Fointure, and of the third Acre to the Uſe of ſuch e 


and does an 


Perſon and Perſons, and ot fuch Eſtate and Eitates as he ſhould deviſe by Au, ich 
his laſt Will; and after by his Will deviſes the ſaid third Acre without can be good 
any Notice taken of his Power reſerved upon the Feottinent. Now if 72 et/er way 


. * 7 
they had been three Acres of Land in Socage, and he had made ſuch a _ 7 Rn. 


Feoffinent, and atter deviſed the third Acre without Reterence to his ay f that 
Power it had paſſed by the Will, becauſe then it might either paſs by Authority, it 
Virtue of his Intereſt by the Will, or his Authority by the Feottmenr; fall rather 


but being Capite Lands, which could not paſs but by the Authority, be- re = 


cauſe he had paſſed two Parts by Act executed; this Deviſe was conſtru- be-n by 
ed to be an Execution of his Authority, becauſe other wiſe the Deviſe had Force of his 
been ro no Purpoſe. 12 Mod. 469. Paſch. 13 W. 3. in Caſe of Parker v. Authority 


$ : 5 | Ns 01 S 
Kett,—cites 6 Rep. Clere's Cale. as in 
. | doing the ACt 
he takes no Notice of his Authority. 12 Mod. 469 in Caſe of Parker v. Kett. But where one has an 
tere ſt and an Authority together, and he does an Act generally, it ſhall be conſtrued in Relation to his 


lutereſt, and not to his Authority, 12 Mod. 469. 


(B) Of 
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(B) Of Revocation, what ſhall be a good Power. 
2 * = Fx „ APC. 7 
1. JF a Man mates Feger tö the Ute of J. S. for Lite Lich d. 
vers Remainders over, with Power of Revocation of the Eſtate for 
Lite only, and that then another ſhall have this Eſtate, and that the Re- 
mainder ſhall ſtand, it ſeems this is a good oer. Dubitatur. M. 
Ja. B. between Thomplon and Freuton. 
Lane 118. 2, If a Man ſutiers a Recovery, aud limits the Uſes by Indenture, 
8 . 15 ow with Fower ot Revocation, and to limit new Ules, und atter by Inden⸗ 
quer, S. C. ture he revokes and limits new Uſes; with like Power of Revocation 
mentions a AND to limit new Uſes; this ſecond J2ower of Revocation and new 
third Inver LIP IATICN Sf nes is good; For all ariies out of the Recovery which 
turoof Ke” is the Foundation. 49. 10 Ja, Scaccario among the Reports of 4. 
Limitation ; Peckett's Caſe per Curtain preter Dugg. 7 
and Bromicy 
and Alt han Perons held, that the Declaration of the Uſes made by the third Indenture was good, and 
715 having Vow er by the firſt to declare new Uſes, may declare them with Power of Revocation , for ir 


15 not merely a Power, but conjoined with an Intereſt, and therefore may be executed with a Power of 
Revocarion ; and then when he by the third Indenture revokes the former Uſes, now it is as it no Uſes 
had been declared, and then he may declare Uſes at any time after the Fine, as it appears by 4 Mar. 
Dyer 136. and Coke lib 9. Dotnham's Cafe, and in this Caſe they did rely upon TDivg's Cafe, 
Cooke, lib 1. where it is ſaid, that won ſuch a Power he can revoke but once for that Part, unleſs 
he had a new Power of Revocation of Uſes rewly to be limited, whereby it is implied, that if he hada 
new Power to appoint crew Uſes, he may revoke them alſo. Srig Baron to the contrarv, and ſaid, thut 
he had not Power to declare three ſeveral Uſes by the firſt Contract, which ought to authoriſe the 
Declarations upen that Fine, ard then the Kevocation by the third Indenture is good, and the Limita- 
tion void. And alſo he ſaid, that ſuch an Indenture to declare Uſes upon Uſes, was never made, 
and it would be miſchievous to declare infinite Uſes upon Uſes Tanfield held, that the Uſes upon 
the ec hd Inderture Rand unrevoked, and the new Uſes in the third Indervture are void. The Power 
in the ſecond Indenture is, that he may revoke and limit new Uſes, ard that the Fire ſhall be to thoſe 
re U'es, and no others; And then if there be a Revocation, and no punctual Limitation, he had not 
pu:'ucd his Authority, for he ought to revoke and limit, and he cannot do the one without the other; Al- 
jo le ſaid, that after ſuch Revocation and Limitation, the Fine ſhall be to ſuch new Uſes and no other, ſo 
that if there be no new Us well limited in the third Irdenture, the former Uſes ſhall ſtand void. 

Ibid 119, There is a Nota (of the Reporter, That] it ſeems, that if a Man make a Feoftment and 
declare Uſes, and reſerves a Power to revoke them, without ſaying more, he cannot revoke them and li- 
mir neu; for the Uſe of the Fine being orce declared by the Indenture, no other Uſe can be averred 
or declared which is not warranted thereby, for he cannot declare the Fine to be to new Uſes, when 
it was once declared before, Cook. ith. 2 76. That no other Ut can be averred, than that in tie Con- 
vevance, Cooke lib. o, 10, 11. Although that the firit Uſes are determined, As if a Man declare the Vie 
of a Vine to be to one ard his Heirs, upon Condition that he ſhall pay 30 l. &c. or until he do ſuch an 
Act, if the firſt U'e be determined, the Fine cannot he otherwiſe declared to be to new Uſes ; And 
therefore it ſeems, that all the Uſes, which ſhall ariſe out of the Fine, ought to ſpring from the firſt In- 
denturs, which reſtifes the certain Intention of the Parties in the limiting thereof, and then in the Caſe 
above, the ſecond Indenture and the new Uſes thereby, are well warranted by the firſt Indenture, ard 
in reſſect that this is not a Naked Power only I conceive that they may be upon Condition, cr upon 4 
Power of Revocation to determine them; But the Power to limit the third Uſes by a third Indervture, 
after Revocation of the ſecond Uſes in the ſecond Indenture has not any Warrant from the fir, In- 
denture, and without ſuch Warrant, there can be no Declaration of ſuch new Uſes, which were not 
declared or authoriſed by the firſt Indenture, which Note, for it ſeems to be good Law. — 5.0 
cited Vent. 198. in Caſe of Sir S. Jones v. Lady Mancheſter. 
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It was found 3. Tf Uſes are limited by an Jndenture of certain Land, and there 


that he mad E > . 3 17 1 a 
1 5 © 15 a Power of Revocation, and to limit new Uſes in this Manner, Dviz.] 


Fi Years, and And it the ſaid A. B. ſhall make any Eſtate in Fee Simple or Fee Tail, then 
| the next Day the Uſe ſhall be &. Tho' it is not limited to be made gt che Land 
rante the in the Indenture, pet it ſhall be intended, and therefore the 420177 
teverhon in ggad. Tr. 13 Cart. B. K. between e and Turton, adjudged per 


Fee, to | 1 

which the Cunam Upon a ſpecial Ve ꝛdict. Intratuꝛ. Tr. 11 Cay. Not. 1137. 

Leſſee at- 

torned; whereupon it was reſolved, That altho* there be but one intire Eſtate in Fee conveyed, ct 

both being found, and that it was with an Intent to make a Fee to paſs, that this was a Revocation 

within the Proviſo Cre. Car. 472. S. C—-———The Grant of the Reverſion is a good Revocz!”” 
notwithſtanc!”” 
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„ 


notwithſtanding the Leſſee for Years attorned, and this ſhall enure not as an actual Grant of the Re- 
verſion at the Common Law, but as a Declaration of a new Uſe by Virtue of the Proviſo, which de- 


termines the former Uſes. Jo. 393. S. C. 


4. A. made a vo/untary Leaſe for.gg Years in Truſt for raiſiug 6ooo J. for 
his Children, with a Power to" revoke with Conſent of his Lady, and three 
wore of her Friends. Atterwards having Occation tor Money, he prevail- 
ed with her and the others to conſent to a Revocation ſo far as to chart it 
with 2000 Which he borrowed ot H. and then to be ſubject to the firſt 
Charge. She died. This being ſettled upon her tor a Jointure, the Join- 
ture Settlement took Notice of this Power and the Revocation, and the 
Mortgage t) II. but it % not appear either Ly the Mortgage to H. or by the 
Foimure Deed, whether this Revocation was Total or not. Ld. Chancellor 
held, That this Settlement ſhould not be held fraudulent within the Sta- 
tute of 21 Eliz. becauſe it was not an abſolute Power in A. but he mutt 
have the Conſent of his Lady and the other three. And it cannot be 
ſuppoſed that they would conſent but upon very good Grounds, and chere- 
fore not fraudulent. But if a Man reſerves a Power to revoke, with Con- 
ſent 4 F. S. who 1s his own Relation, or one that may be ſuppoſed to be ar 
his Command, it will be fraudulent within the Statute. 2 Freem. Rep. 8. 
Mich. 1676. Ld. Banbury's Caſe. 

5. A. on his Marriage with B. conveys Land to C. in Tr1u/? for himſelf 
for Lite, Remainder to B. for Lite, Remaiider to che Heirs of their 
vo Bodies, Remainder to A. in Fee, Proviſo that in Default of Iſſne of 
the Marriage C. ſhall convey to ſuch Uſes as the Survivor fhall appoint. A. 
deviſed the Land to D. and dies without Itive, Per Ld. Wright, Ld. 
Dyer's Scintilla Juris remains in C. and tho” the Proviſo be unskiltully 
penn d, yet it amounts to a Power of revoking and limiting new Uſes. 
2 Vern. 377. Trin. 1700. Biſhop of Oxon v. Leighton & al. 

6. 10 Ann. cap. 23. 5. I. Enacts that All Eftates made to any Perſon in 
any fraudulent Manner, on purpoſe to qualify him to give his Vote at Fiettions 
f Knights of the Shire, ( ſulject to Agreements to defeat ſuch Hſtate or to 
reconvey the [ame ) ſhall be, againſt thoſe who executed the ſame, free and abſc- 
lute, and all Securities or Agreements for the redeeming or defeating ſuch HV 
rates, or the re-conveying thereof, ſhall be void. 


* — — = — — — 
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C) What ſhall be a good Revocation according to the 


Poiver. 


„ IF A. covenants by Indenture to ſtand ſeiſed to the uſe of him 
and B. his Wiie, and of C. his Daughter for their Lives, 


and after to the uſe of C. in Tail, with Remainder over, with Pro- ? 


uo that if A. after certain Debts paid, * thall be diſpoſed or thall deter- 
mine ro diſannul, change, alter, diminiſh, or make vold che Uſes or 
Etates of any Of thrim, of the Jaremifies or any Part thereof, That 
then it ſhall be lawivl to and tor the ſaid Nicholas at all Times ar his 


enement, ro the Uſe ot himſelf and E. for 
mit Lives, and after to the ule of the Right Deirs of himlelk. 
UN here is nor any exprets Signification of his Purpoſe, Or Oetermi— 
lation to determine, diſannul xc. yet by this laſt Covenaut to ſtant 
Setcrmmatton to 
Deter. 

* 


S. C. cited 
lo 9 
C cited by 
Jones ]. 


Fol. 263. 


By on. >. 


inch. 83. 
8. 
cited Hob. 
312, and 
312. in Caſe 


of Kibbet v. 
3 


Mien“ 
Garret 
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determine, dilannul c&c. and by this Ipſo Facto the firſt uſc 
and the Covenant in the lame laſt Judenture enures to raiſe —45 U 
to A. and E. his Mike, and to the Heirs of A, Becauſe non Refer: an 
6 Rep. 33. b. quis Intentionem ſuam declaret Verbis an rebus ipſis vel Pactis; "or 
when he limits new and other Uſes, he by this figniſies his j2urpoſe 
to determine and alter the nies vefore. Co. ro. , Cate. i 43 
b. Reſolved by the 2 Chief Juſtices aud Chief Baron in che Court 
of wards, and there fol. 144. 1ays, that it was ſo reſolved in B. 3 
Ct. 2 Ja. between Frampton and F rampton. s 
* Orig (Ans; 2, Jt a Feottment be made to the Uſe of A. for Life, with diverſe 
Mo. 612, Remainders over, with a Power to A. to revoke the Ules, and to limir 
799, new Uſes in Fee or in Tail, and after A. bargains and ſells the Land to 


Provided if OV . 2..ojf 
he ſl be 7 B. tor a Month, and after grants the Reverſion in Fee to C. and B. ar. 


mined to al- torns to it; this ig a gad Revocation and Linntation of new uſes 
ter or mn according to the Power; For the making of the Leale tor a * Month 
7 0 be is not any Sulpenſion ok the Power as to the Fee; For f he may re- 
Intent to ali. voke by Parts, AS he may lint an Eſtate for cars, and it is God 
fi tor the ſatd Term, and atter limit it in Fee to another, but this ſhall 
Part or Par- not revoke the Leale for Bears bekore made; For then he ſhall de 
hat feat it by his own Act. Allo in this Cate this Leaſe tor a Month and 
and declare Grant of the Reverſion, being a common Aſſurance, ſhall be taken as 
his Intent one Act. Tr. 13 Car. B. N. adjudged upon a lpeciai Verdict, Per 
&c. By may tot, Curiam, between + 4%ape and Zurton. Intratur. Tr. 11 Car, 
_— wn Rot. 1137. And the Court vouch'd Dame Ruſſels Cale to be accord: 
fine, and for [Ng to this Judgment, which was between #004 and Rex»o/ds. Suit 
part at an- the Court ſaid, That if he who has ſuch Power to revoke and ſinut 
other. 2 new Ules, mattes a Leaſe tor Lite, this ſuſpends his Power as to the 
" 1 TEN Fee. And ſo a Diverſity between Leaſe for Bears and for Lick, or 
Caſe Mo Cſtate of Franktenement. 


604, 605 


Diggs's Caſe ——— Mo. 618 Bullock v. Standen. S. P. + Jo. 392. S. C, ———-— Cro. C. 3:2. 8. 
C. Mad. 114. cites S. C. Wms's Rep. 164. cites S. C. | 
Mo 56;. 3. Power reſerved by Deed in his Life, or by his laſt Will in Writ- 


rag ing, to alter, revoke, or determine the Uſes and limit new Uſes. He 
Reſolved... deviſes the Land to his Wife for Life and dies, this enures as Limitation of 
Mo. 611 the Uſe of the Eſtate executed by the Fine. Mo. 518, 519. 35 Elis 
Cites the Caſe of Thomas v Gwin. 
4. Where a Power is to revoke on the Tender of Money, at a Place 
certain, in ſuch Caſe, if no Notice of the Time be given to the Bargainee, a 
Tender at the Place, the Bargainee not being there, is no Revocation. 
Mo. 602. 42 Eliz. in Canc. in Burgh's Caſe. 
5. Power to revoke after ſuch a Day; Conveyance to a Purchaſor is a Re- 
vocation, tho* made betore the Day, by the Stat. 27 Eliz. 4. Mo. 618. 
Paſch. 42 Eliz. C. B. Bullock v. Thorn. | 
6. Conveyance by Covenant to ſtand ſeiſed for Conſangninity is not ſuch 
a Conveyance for valuable Conſideration, as to make vod a former Conv) 
ance containing Power of Revocation by 27 Eliz. 4. Mo. 602. Trin. 4: 
Eliz. in Canc. 1 Burgh's Caſe. 
Cro. E. 856. 5. A. makes Fegffinent to four to certain Uſes, with Power of Revoct- 
Mich. 43 & tion on Tender of 38. for a reaſonable Cauſe to be ſpewn by him dd . 
44 'Bliz.C B. . . | 3 zr 
ether it proved of by them. One dies. A Tender to che Survzvors, and their App 
is but an Au- tion is not ſufficient to revoke &c. For Approbation was a Thing ol Con- 
thority to re- ſent, which cannot ſurvive &c. cires D. 189 But per Popham it had been 
voke, and is Otherwiſe if A. had limited the Tender only to be made to two. No. 


= 6 gent 38. Allwaters v. Bird. 


of the four, 
and ſo is determined by Death of one 
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8. A. ſufſer'd a Recovery to the Uſe of himſelf and M. his Wife tor Liſe, S. P. per Cur. 
Remainder to B. Provided that A. and his Wife by their Joint Deed Ec. might to the de- 
revoke, alter Cc. and that zhenceforth the Recovery ſhould be to the now Fire. 858 

f . 8 mention to 
Uſes. A. and M. Hecd declared, That it was their Iutent to revoke, alter, revoke," tlio? 
Or avoid Sc. all the former Uſes to B. and thereupon without more Words it has not all 
limited new Uſes. The No ge 4 were, - 1ſt, It the Power being by N57 eg 
Words Copularive be purſued, the Revocation &c. being by Digunti ide Gun TAE 
Words © 2. It by ſaying it was their Iatent to alter * &c. without ſay- ces mention- 
ing 3 that they Did alter &c. be a good Revocation by Impli- ed in the 

2 N 128 5 = * : * 
cation? 3. It by the ſame Deed the old Utes may be revok'd and new A te of 
Uſes limited wpon a Recovery without more? Alter ſeveral Arguments, it r . Of 
was adjudged a good Revocation of the old Uſes, and a good Limitation to be a ſober 
of new Ules. Mo. 681, 682. pl. 936. Hill. 45 Eliz. Fitzwilliams's Cafe, folid Act, 

a : : : and done A- 
nimo Revocindi. 2 Vern. 69, 70. Trin. 1688. Arundel v. Phillpott. 


— — — 


— —ů — — — 


9. A Power was to revoke by Writing under Hand and Scal, and deli- & Settlement 
vered in Preſence of three Witneſſes, and thenceforth the Uſes to ceaſe & Re- ay _— 
vocation by Will is good, it all Circumitances are comply'd with. Hob. of Ress 


f of Revoca- 
312. Kibber v. Lee. tion by W ill 

; in writing, 
executed in the Preſence of three N itneſſes. The Will was made in the Preſence of three, but one did not ſubs 
ſcribe his Name; yet it was decreed a ſufhcient Revocation, and in ſtrictneſs it was an Execution. 2 Chan. 
Rey 212. 32Car. 2. Sale v. Freeland, —For this was a Power to diſpoſe of his on Fſiate, which is 
to have all the Favour imaginable. But where a Power is to charge a third Perſons Eftate, ſuch Power 
is to have a rigid Conſtruction. 2 Vent. 355. 8. C. Hill. 32 Car. 2. Sec (A. 14) pl. 11, the Quere in 
Margin. 


10. A. levies Fine to the Uſe of himſelf for Life, and aſter his Deceaſe 
to the Uſe of ſuch Perſon and his Heirs as A. Ly his laft Nil hohl appoint. 
The Fee is in A. and he may covenant by Deed to ſtand ſeiſed to the Ule 
of a ſecond Son &c. Ley. 39. 9 Jac. Brand's Cale. | 

11. Lands ſettled, with Power ot Revocation on Payment of 40s. Afrer- 
wards other Lands are ſettled on the ſameTruſtees with like Power. LO leveral 
Sums of 40s. muſt be paid on Revocation of the Ules raiſed by both 
Fines 9 Rep. 106. b. Mich. 10 Jac. in Lofield's Caſe. 

12. Power of Revocation was reſerved o Tender of 18. to B. to whom the 
Remainder was limited; B. dies; a Tender to the Heir of B. tho' an Infant 
2 Nears old is good. Ley. 55. Trin. 15 Jac. Allen's Cale. f 

13. A. ſeiſed in Fee, covenanted to levy a Hue to the Uſe of hinfe!f It 37 
in Tail, Remainder to ſuch Perſons, and for ſuch Uſes as he ſhould limit by Pet the 
Indenture, and for want of ſuch Limitation, Remainder to B. for Lite, Re- Ufes limited 
mainder to B's Eldeſt and 1oth Son in Jail, Remainder to C. and his according to 
Sons in like Manner, Remainder to the Right Heirs of A. with a Proviſo, that Tower 
that upon Tender of 5 J. Ec. hemight revoke thoſe U ſes and limit others. A be tue 
Fine was levy'd accordingly. Atterwards by another Indenture, reciting provifo. And 
the Utes of the firſt Indenture, and the Proviſo in it, A. made a mew £7- Mainard 
mitaticn to the Uſe of himſelf in Tail, Remainder to B. for Lite, with wow 1 
like Remainders as before to B's Sons, Remainder to C. lor Lite, with far 
like Remainders to his Sons, Remainder 79 D. the Plaintift zz Tail Nc. Fig it might 
according to his Power and the Clauſe in the ſaid Indentures ; and dy'd with- he a Quet- 
our Iſſue. This is a good Execution of thg Power, tho' 5 s. was not tea- tion. Ibid. 
der d. For A. had a double Power by the firſt Indenture ; the one to limit oe GOT 
other Uſes to ſuch Perſons, and for ſuch Eſtates as he pleated ; the other 
to revoke the Uſes limited by the firit Indenture, and to limit new Uſes, 
And when he limits new Uſes, which cannot ſtand by the Power reterved 
by the Proviſo, for lack of Tender, the Law will refer the Limitation t9 
the Power he had to limit other Uſes &c. And 2dly, becaute rhe 2d Li- 
mitation is expreſsly made according to his Power, which reters to that 
Power which he purſued. Allen. 83. Mich. 24 Car. B. R. Udal v. Udal. 
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Vent. 278 E. 14. Power to revoke by Indenture ſealed in Preſence of three Wit 
of Leiceſter's refita. He by Indenture ſealed in the Preſence of three Witneſſes c. 

aſe. S. C. — va "Fg . 
Writ Rep, Tenants to levy aFine, and 1-vies it. The Deed and the Fine together make 
169 Arg. 4 good Revocation. 2 Lev. 149. Mich. 27 Car. 2. B. R. Wigſon v. 
cites S.C. Garret. 

See the State 15, If A. in a voluntary Settlement reſerves a Power to revoke with 
44665 du Conſent of three or more, and he after wards revokes with Conſent of thoſe 
And Td Perſons as to one third Part, and atterwards a Conveyance is made, men- 
Chancellor tigung the Revocation, but without reciting it in hec Verba, this is Notice of 
ſaid, it was A Revocation, and the Parties at their Peril muff inquire into the Execution 


23 — of it. Per Ld. Chancellor. 2 Freem. Rep. Mich. 1656. Ld. Banbury's 
Caſe, Thar Caſe. 

where there 

is Notice of a Potver to revoke, the Parties at their Peril muſt look to the Execution of it. Ibid. g. 


—_— 


— _ 


Tenant for 16, Deed of Feoiiment to Uſes, with Power of Revocation in expreſ; 
gfe of Hons Words. A Diſpoſal by eis a Revocation, without taking Notice of 
Potser of Re. the Deed or the Power in it. Raym. 295. Irin. 31 Car. 2, Guy . 
vocation by Dornier. 

any Inſtru- 

ment in J#/ritino atteſted by tævo or move credible Witneſſes, by Will atteſted by three Witneſles ey. 
preſsly deviſed all his Lands in D to | S. and W. R. He had no other Lands in D. Upon Refer. 
ence to the Judges of C. B. they determined that the Will operated as a Revocation, though the 
Will made no Mention of the Power. 2 Wms's Rep. 414, 415. Trin. 1727. Deg v. Deg. 


Vern. 182, 17. A Feoflment was made with Power of a Revocation ; a /#bſequent 
te Trin. Mortgage to one of the Feoffees is a Revocation Pro tanto only, Vern. 
3. 


The Condi. 141. Hill. 1682. Thorne v. Thorne. 


tion of the h 
Redemption was, that on Payment at the Day, the Mortgagor ſhould have the Lands in his former 
Eſtate. 2 Vern. 141. Thorne v. Thorne. 


Carth. 292. 18. A. ſettles Land to the Uſe of himſelf for Lite, Remainder to B. 
— I and the Heirs Males of his Body, Remainder in Tail to C. &c. with Pow- 
fafficient ro Er ot Revocation as to B's Remainder only. A. reciting the Settlement to be 
deſcribe an to B. and his Heirs Males, omitting the\V ords of 4:5 Body, revokes and li- 
Eſtate Tail mits new Ules toB. and his Heirs Males, but the Dare ot che firit Deed was 
2 2 7. recited right, and fo are the Parties. Reſolved that this is a good Revo- 
Neceſſity cation, and a good Appointment ot a new Eſtate Tail, by his directing 
have the the ſaid Eſtate, in the ſaid Deed named, to be to the Uſe of B. and his 
ſame Import Heirs Males; which ſaid Eſtate ſo named was an Eſtate Tail. 3 Lev. 213. 


in the Limi- Prin. 1 Jac. 2. B. R. Gilmore v. Harris. 
ration. Skin. 


325.8. C. and Judgment affirmed in B. R. 


19. A Deviſe of Lands Not nom in Settlement will not paſs Lands ſettled 
with a Power ot Revocation. 2 Vern. 621. Mich. 1708. Litton, alias 
Strode v. Falkland. 
S. C. Gibb. 20. A. ſeiſed in Fee ſettled his Eſtate in 1912 by Leaſe and Releaſe, 
rel pony to the Uſes therein after ſpecified; wich Liberty at bis Will and Pleaſure 
interlinea- T0 diſpoſe of, change, or alienate, the ſame Eftate, or any Part thereof for aus 
tion, Ld Eſtate or Eſtates whatſoever as he ſhould think fit, and to revoke all and very 
Chancellor he Uſes thereby limited. And declares the Uſes 4% Hum, {or Life, with ſe— 
1241 veral other Remainders, and'a Remainder to L. in Tail, The 1aid Deed 
whenever it Contains the following Powers. 1. A Power for A. by any Deed or Writ- 
was, the Par- ing ſigned, ſcaled and delivered in the Preſence of two c. IWitneſles to deniſe, 
ty that put it e,, limit or appornt the ſaid Premiſſes to any Perſon whatſoever &c. for 
in thought It un jearly Rent as he ſhould think fit. And that it thall and may be au- 
would be of . g 5 ; * 
forme uſe or u- to and for the ſaid A. at any Time during his natural Life at his I ill and 
other; and Plen/1re to grant, ſell or demiſe the Premiſfes or any Part theres, or by A 
it could be of De H. or by his Liſt Will c. in Writing, ſi ued, {caled, delivered au. 


Uſe but ro H ART» VO 3 18 5 | ot, 3 3 
vive A. an publiſhed in the Preſence of three or more W itueſſes to revike, repeal and _— 


Powers. 


void all and every, or any the Uſe and Uſes, Eſtate and Eſtates, 70 ruſts and unlimited 
Limitations &c. and to declare &c. the ſame, or ſuch other new Uſes as ſhould © over over l 


tem moſt meet to hint, and thenceforth theE/tates before limited c. to ceaſe Ec. 2 N { 


And that the ſaid A. may diſpoſe of. the ſame Premiſſes, and every Part E5c. Intention } 
thereof to ſuch other Perſon and Uſes as he (ball think fit, any thing before men- was to re- 
tioned to the contrary in any ways notwithſtanding. The firit Part of this ſerve fuch a 
lait Proviſo, viz. to grant, fell or demite, appears inſerted by Interlinea- NN 44 
tion. In 1715 A. by Leaſe and Releaſe, reciting that he was indebted as (iid he F 
ſpecified in a Schedule annexed, conveyed his Eftate to N. R. and N. S. and would not 
their Heirs, in Truſt to pay the ſaid Debts by the annual Profits or Mortgage abridge it 
or Sale, and after Pevment thereof to pay the Overplus, if any, and recon- 
vey ſuch Parts of the Premiſſes as are unſold to the ſaid A. or to ſuch Perſon 

Ec. and to ſuch Uſe &c. as A. by any Deedor Writing under his Hand and Seal, 
atteſted by two or more credible Witneſſes, ſhould limit Sc. This Releaſe 

was atteſted by rwo W 1tnefles only. A. died without Iſſue. Lord 
Chancellor, aſſiſted by Lord Ch. B. Reynolds and the Maſter of the 

Rolls, was of Opinion that A. intended to reſerve an abſolute Power over 

this Eſtate, and either ro revoke it by an expreſs Revocation, or by a 
Conveyance to different Uſes, which are the two Kinds of Revocation, 

as is evident as well trom the Preamble which is interwoven with the 
Conſideration of the Deed, as from the Proviſo ; and in Conſequence of 

that Intention, it is reaſonable to ſuppoſe he meant ro have a Power to 

deteat it without taking any Notice ot it; and it no Power had been re- 

ſerved in the Body of the Deed, then would the Preamble have given a 

general Power, That a Conveyance to different Uſes would have bcen as 
eflectual a Revocation as if expreſsly made; and that he thought any 

other Conſtruction would be torc'd and unnatural : That if A. had ſtopp' d 

with the firſt Words, viz. (To grant, ſell or demiſe) he had reſerved an 

abſolute Power. Then come the Words (Or by any Deed or Writing Ec.) Or 

is plainly a 1 introductive of a different Sentence and a difierent 

Power, as is plain from the Words immediately following, viz. And then 

the Uſes [ Eftates ] ſo revoked &c. reter to the expreſs Power of Revoca- 

tion. That if the ſecond Part of the Clauſe, viz. Or by any Deed or Mu- 

ing &c. had been | omitted or] dropp'd, and it had been (or zo repeal &c.) it 

is plain they would be diſtinet Powers, and ask'd why thoſe Words 

ſhould alter the Caſe 2 That the Circumſtance of three Þ itnefſes are only 
applicable to the expreſs Revocation, but neither goes to the firſt Power, nor 

to the General Power of diſpoſing at the End of the Clauſe, viz. (Aud 

that the ſaid A. ſhall and may diſpoſe &c.) which is as much a diſtinct 

Power as may be, and is larger than the firſt ; tor by this he might give 

his Eſtate 'Tail by Will : Thar the expreſs Power of Revocation could not 

by this ConſtruEtion be thought Nugatory ; for within the firſt Power he 

could nor be re- inſtated in his former Eſtate without a Conveyance and 
Re-conveyance; nor could he have deviſed it: But admitting it to be ſo, 

he thought that a Man's general Intention 1s not to be ſuperſeded, becauſe 

a ſubſequent Part of the Deed is Surpluſage. And that the whole legal 

Eſtate paſs'd to the Truſtees by the Deed of 1715. L. P. Conv. 390. 400. 

12 June 1930. Fitzgerald v. Lord Fauconberge. —This Decree was at- 


hrm'd in the Houſe of Lords 27 Feb. 1730. 
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(D) Power of Revocation ſuſpended. 


I. Covenanted to ftand ſeiſed to the Uſe of himſelf for Liſe, with If one who 
divers Remainders over to others, ſome tor Lite and ſome in has Power to 

Tail, with the Reverſion in Fee to himſelt, with ger Power of Revo- + Pray an 

a 1 Tn __—_— c makes 

cation ol all Uſes in Remainder ; and after he mae a Leaſe for Tears to à V f 


6 K Stranger, 


erer 


o 
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Years, and Stranger, and after, during the Term, he revoked it. The Queſtion was 
1 14er whether he may revoke, or whether he has ſuſpended his Power of Revo. 
eg cation by his Leaſe during the Term? Coke Ch. J. ſaid, he may revoke 


of the Leaſe © . 
without ex- tor all except the Term. But the Doubt here is where he makes a Leaſe 


pres Ue; without any Power reſerved to do ſo, Court divided. Mo. 788. Mich. 


the Power 2 Jac. Velland v. Ficlis. 
of Revoca- 

tion is not extinguiſh'd by the Fine, but ſuſpended for the Term. Mo. 6:6. Paſch 42 Eliz. C. B. Ry. 
lock v. "Thorne and Standen. A Leaſe for Yeas ſuſpends nad the Term, but after it is good, 


per Hales. 1 Mod. 114. 


— 
* 4 9 
3 
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2. It a Deed of Revocation be made, and the Party had declared tht i. 
ſould not take Place till 100 l. paid, there the Operation of it would be 
in Suſpence till the 100 J. paid, and then it would be ſufficient, Per Hale 
Ch. J. Vent. 280. cites Hob. 3 12. in Caſe of Kibber v. Lee. 


11 


(E) Power of Revocation Extinguiſhed or Determined by 
what ict. 


I. HEN one has Power of Revocation, if he ſuffer any Thing to le 
lawfully executed by Force ot it, he cannot aiterwards make Re- 

vocation. 5 Rep. 90. b. Trin. 42 Eliz. in Hoe's Caſe. 
Mo. 605. 2. A. makes a Feoffment of 7wo Acres to Uſes, with Power of Reyoca- 
Hill. 42Eliz. tion. It he afterwards makes a Feoffment of one of the Acres, the Power to 
Cate contra, revoke as to the other is extinguiſhed. 1 Rep. 110. b. Hill. 28 Eliz, 


| 1 That fine or B. R. Grendon v. Albany. 


Wo. Fecttment of 
l 11 Part of the Land is an Extinguiſhment of the Power as to that Part a, and the Powers remains 28 t9 
Mi the Reſidue, 1 Rep. 173. 8. C. S. P. Hob 313. in Caſe of Kibbot v. Lee. And. 6 


n z Sir Kichard Lee's Caſe. If it be by U/e. But not ſo of a Condition annexed to the Land. Mo. 6:8 
1 Paſch. 42 Eliz Bullock v. Thorne. 

'f do if one makes a Conveyance with Power to make Leaſes, and with Power of Revocation, if he 
makes a Leaſe [of Part] he may revoke for the Reſidue. Per Coke Ch. J. Mo. 788, Mich. 2 Jac © 3 
in Caſe of Yelland v. Fichs. b 


+ * 3. Power of Revocation 1s extinet by Feoffment; ſo by + Fine or Re- 
With a »1 100% U 

Ronge inche leaſe. Arg. 2 Roll. R. 337. eites I Rep. Digg's Caſe. 

Deed that A. may revoke the Feoffment. A. levies a Fine to B. of the ſame Land. This is an Eu 
guiſiment of the Proviſo of Revocation. Per Roll Ch. J. Sti. 389. Mich. 1653. Bird v. Chriſtopher. 
—1 Rep. 112. b. Albany's Caſe. cited 174. In Diggs's Caſe. 

He that has only a bare Power to revoke Eftates, and has no Eſtate himſelf in the Land, cannot by 
Fine or Fecffment or Releaſe extinguiſh this Power; Becauſe it is only an Authority, and no Intereſt 
As if A. deviſes that B. ſhall ſell his Land, tho' B. levies a Fine, or makes a Feoffment, or releales 
all his Right, yet he may ſell the Land. Mo. 605. Hill. 42 Eliz. Digges's Caſe. 

But a Power of Revocation not in Eſſe, but in Futuro on a Contingent, may be exſtinguiſhed by a 
Fire, or Feoffment of the Land, before the Contingency happened. Mo. 605. cites the Cate of Albany 
v. Grendon. 1 Rep. 110 b. S. C.——g Le. 133 Raym 239 cites Ingram v, Parker. 

A. ſeiſed in Fee, makes a voluntary Conveyance of an undivided Moiety of a Manor to the Ce of Lin: 
ſelf for Life, then to firſt, ſecond &c. Sen in Tail, Remainder to Sir II/ in Tail, Remainder 10 is oxrr 
rieht Heirs ; with a Provi/o that it ſhall be lawful by Deed ſealed in the Preſence of 2 Witneſſes, 
revoke theſe Uſes, and to limit new ones. After this A. levies a Fine, and a Week after the Fine levi, 

Deed declares, that the Intent of the Parties at the Time of levying the Fine was, and now is, that 
the Fine ſhall be to the Ce of A. and his Heirs, and to no other Uſe, Intent or Purpoſe whatſoever, and 
whether this Fine hath extinguiſhed the Power of Revocation, ſo that the Decliration of 1's comes 
too late, is the Queſtion. Adjudged that the Power of Revocation was extinct ; But this Judgment in 
CB was “ reverſed in the Excheouer Chamber by ſix Judges againſt two, Skin. 35, 52, 1, 187 
Herring v. Brown. S. P. the Fine and Deed bein by him, who being ſeiſed in Fee, limited the 
Eſtate with a Reſervation of ſuch Power, tho' he only limited an Eftate to himſelf for his Life Garth. 
23. S. C.——S. C cited Arg. Wms's Rep. 168, 169. ——2 Show. 185. S. C. debated. —Adjudped. Ven! 
368, 371. Paſch. 1 & 2 Jac. 2. S. C, adjudged Comb. 11. 
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Mo. 605. 4. It A. makes Feotment in Fee to diverſe Uſes, with Proviſo “= 


> 2 — 25 J. S. may revoke, and then the Uſes ſhall ceate.—]. S. can't release th 
judged, be- Power; and Fine or Feotment by J. S. ſhall not extinguiſh it; ſor a 
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Power is meerly collateral. Per Popham Ch. F. 1 Rep. 174. Trin. 42 Kaufe it ison- 


Eliz. Digg's Caſe. ly Athiot fy, 
| #7 » * 8 „ — 41 * 
5. Whether Rz/ea/e of a Power of Revocation iz Part be good or not, _ 4 2 
; i 1 r 8 oreſt. 
Dubitatur. Mo. 605. Hill. 42 Eliz. in Digg's Cale. 
6. Power ot Revocation by Writing tcaled and delivered &c. A Revo- $ 
17 7 ) by be * i . % . g i 4 
cation by a Nil ſcaled is a ſuſſicient Revocation ; tor the Intent was ta- haut fi 
tisfied. Per Jones J. Winch. 83. Trin. 22 lac. C. B. ſays it was re- Is 1 85 
A * , a NZ * 
ſolved in Caſe of Kennet v. Lee. Tee. Trin 
. 3 17 1 : 17 Jac. Ard 
the Power of Revocation and Limitation of new Us was limited to be done by him, 7% jp perfect 
Health and Afemory. But tho' the Verdict did not find his being in perfect Health and Memorv, vet it 
was well enough; For that ſhall be preſumed unleſs the contrary be proved; and tho' Revocations mutt 
obſerve the Circumſtances which the Owner impoſes on himſelf, yet no more ſhall be impoſed upon 
him, but his Power ſhall be takten favourably as agreeable o Nature, that every Man have treo Pg wer 
over his own, which is the Reaſon that the later Act, which cannot ſtand with the Fermer Uſes, is con- 
ſtrued a Revocation ; tho' 3 the expreſs Words and vulgar Senſe it is 1096, =—— $0 where the 
Power was, That he might by any Writing ſeal'd &c. in Preſence of two or more cr ible Witnelles 
, . _—_ X . . . ; * 
in expreſs Words ſigniſy and declare bis Intention to revoke &c. that then, and from thencetorth &c. the 
Uſe &c. ſhould ceale ; and tho' It was objected that the Will is no Revocation, hecauſe the Words 
(in expreſs Words) exclude all implicite Revocations, it was anſwered, That Powers of Revocu ion 
are favonrably interpreted, becauſe Eſtates of Inheritance depend upon them; that here the Will is a 
Revocation ; Becauſe when two Acts are not conſiſtent, the later is a Revocation to the former; that in 
ſome hings the Donor &c. ſhall bind a Power to Circumſtances, As for a Deed to be executed before 
three Witnefles &c. But where there is only a general Expreſſion, the later Act ſhall ſatisty thoſe general 
Words. Judgment was afrerwards given, that the Power was well executed. Raym. 295. Irin. 31 
Car. 2. 1a Scacc. Guy v. Dormer. ; | 


» Jos Hob, 


* 
12 by 170 
CER — 1110 


J. Power reſerved to revoke on Condition the Son marries without 
Conſent, may by /ubſequrent Agreement by Leed be deſeated, and the con— 
ditional Deed be determined. jo. 411. Mich, 14 Car. B. R. Leigh v. 
Winter. 

8. Power given by Fine to Tenant for Lite to mak? a Fointure and 
Leaſes for 3 1 Tears to raiſe Portions for Daughters, and that in ſuch Cafe 
the Cognizees to ſtand ſeiſed ro ſuch Uſes. Per Hale Ch. B. The Power 
ſeems to be well raifed ; but a Bargain and Sale in bee by Tenant tor Lite 
to raiſe the Portions is not a good Execution, nor does the Bargain and 
Sale in Fee, or Reconveyance in Fee by the Bargaince deſtroy the Power 
which is collateral, and the Eſtate to be limited does not arite our of the 
Tenancy tor Lite, but out of the original Eſtate; and in Noy's Reports 
it is held, that a Covenant to ſtand jeifſed in Fee does not deſtroy ſuch a 
Power, tho' he ſays that may be queſtionable, becauſe the whole Hſtate 
is there diſturb'd, whereas the Bargain and Sale here diſplaces nothing; 
and it the Bargainor had a Power ot Revocation, he might well execute 
it after executing this Conveyance. Hard. 413. 17 Car. 2. Edwards v. 
Slater. 

9. If he that has a Power of Revocation mokes a Leaſe for Life, Quære 
whether this ſuſpends the Power only as a Leuſe tor Years would do, or 
extraztfhes it as a Feoſment? Keyling and Twiſden were ot diflerent Opt- 
nions. Vent. 42. Mich. 21 Car. 2. B. R. Clerk v. Philips. 

to. A Settlement was made with Power f raz/e 2009 /. Portions, and 
altzr another Settlement is made, by which all the Portions in the former 
are relcaſed, except the Power to charge the Lands with the 2000 I, Now 
dy this Exception the Power is continued, and in full Force, and the 
Operation is not to be abridged by any general Expreſſions in the Jait 
dectlement. Arg. Fin. R. 287. Hill. 29 Car. 2. in Cate of Shipton v. 
Iyrrel. 

11. Settlement on three, with Power of Revocation ; afterwards the Vern, 15> 
Grantor made a Mortgage in Fee to one of the three. Per North K. This 5. C. Trim 
's 2 Revocation pro tanto only. Hill. 1682. Vern. 141. Thorn v. Thorn. 3 

12. If a Power of Revocation is aunexcd to an þſ/tate for Life, and that 
Hate determines before the Potver is executed, the Power is by that Meins 
: extinguiſhed. 


. 
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extingu'ſhed. Per Lut witch J. Carth. 24. Hill. 3 & 4 Jac. 2. B. R. in 
Cafe of Herring v. Brown. But ſee ſupra, pl. 3. in Notis S. C. adjudged 
contra, and the Reaſon. 
See“ B) pl. 2. 13. A Man makes a Settlement, wherein was a Power that he might 
and the Notes from Time to Time by Deed or Writing under his Hand and Seal rewrke 714 
j there Uſcs therevt, and the ſame or any other Deed, limit and declare new Uſes: 
| | In Purſuance ot this Power, he revokes the old Uſes, and by the ſame 
; 0 Deed limits new Uſes, without annexing any new Power of Revecation to 
v8 thoſe new Uſes; Afterwards, thinking he had, by V irtue of the firit Settle- 
1 ment, a Power ot Revocation totics quot ies, he by another Deed revokes 
W the laſt Uſes, and again declares other Uſes of the tame Lands; and it he 
1 had ſuch Power was the Queſtion 2 It was agreed he might in the Deed 
1 ot Revocation have annexed a Power ot revoking the Ules thereby de. 
1 clar.d, and might atterwards have executed that Power accordingly ; 
bur in this Caſe there being no ſuch new Power ot Revocarion annexed to 
the new Uſes, it was decreed that his Power of Revocation by the firſt 
Peed was executed, and at an End, and by Conſequence that the Revo— 
cat ion aſter wards was without any Warrant, and to the Uſes limited up. 
on the firſt Revocation muit ſtand ; and this Decree was affirm'd , the 
Houſe of Peers. Abr. Equ. Caſes 342. Trin. 1717. between Heli and 
Bond. 
This Decree 14. A Term was created in a Marriage Settlement fer rai/ing 3000] 
BY 7 opti Portions for Daughters, payable at 18 or Marriage, on Default of IV 
Ed in the Male, with a Power for the Father to revoke with Conſent of Truſtees. "The 
Houſe of Wite died, leaving only one Child, which was a Daughter, who atter- 
Lords. Ibid. wards married. It was inſiſted that the Daughter being 18 and married, 
85 the Portion was become veſted, and could not now be diveited by the 
Power of Revocation. But Lord C. Macclesfield held che Power ot Re- 
vocation to be ſtill ſubſiſting, and that the Father with the Conſent of the 
Truſtees may yet revoke, and may do ſo at any Time betore the Portio is 
paid. Hull. 1722. 2 Wms's Rep. 93. to 101. Reresby v. Newland, 


(F) Determined 7 what Caſes. 


5 Conveyance of Lands was made with a Proviſo ot Revocation 

upon an Act done by the two Grantors with Conſent of their Wines, 
viz. if they or either of them be living then to revoke. It was retolved that 
tho' one of the Wives died, yet the durvivors may revoke the Conveyarce; 
tor the Conſent is conſtrained by this Word (then) ſo that thoſe Was 
(If they or either of them) being coupled and joined with the Word (che 
explains the Intent and Meaning of the Deed to be, that it is not nee 
ſary that both thould join in the Revocation, one being dead. 2 Roll R 
178. Trin. 18 Jac. B. R. Gardiner v. Savill. 


(G) Revocation decreed, tho not ſtricily purſued. 


Fin. R. 33. I. Tender of the Revocation- money was made at a different Plus 
S. C. Mich. than expreſs'd in the Deed, yet it was held good in Favour ot 


25Car. 2. See purchaſor. 2 Chan. Rep. 71. 24 Car. 2. Thorne v. Newman. 
Mortgage 


X.) 2 2 * . . P_ 
3 Rep. 2 A. ſeiſed in Fee made a Settlement in Tail, with Power of Rev ii" 


63. pl. 2 by any Writing under his Hand awd Seal, in the Preſence of three Wt: 1 


Anon. ſeems 


% & * 3 
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He made his Hi under his Hand and Seal, reciting his Power, and de- to be &. C. 


clared that he revoked the Settlement, but the Will had but *rwo M ¹.s dd Lord 
Chancellor 


. 


who ſubſcribed, tho' a third was preſent; and died. The Lands deſcended decrecd jr to 
to B. his Son, who mortgaged the ſame. Lord Chancellor decreed Pay- be good 
ment of the Mortgage-money, and faid that here was an Execution of <2vugh ; for 


the Power in Strictneſs, tho” the third Witneſs did not ſubſcribe. Bur it * — 
* ee 


there had not, Equity would help in ſuch a little Circumſtance, where Witneſſes, 
the Owner of the Eftate had fully declared his Intent. And tho' he ſaid he wasonly that 
would not ſuperſede Fines and Recoveries, yet where a Man was only there might 
Tenant in Tail in Equity, this Court ſhould decree ſuch Diſpoſition be clear 


. ; l | Proof that it 
ood ; tor a Truſt and equitable Intereit is a Creature of their own, and „as done 


therefore diſpoſable by their Rule. Otherwiſe where the Entail was ot and here it 
an Eſtate in the Land. 2 Vent. 350. Hill. 32 & 33 Car. 2. in Canc, ws clear 


Sayle v. Freeland. enough that 
g 7 it was done, 
tho* here were only two Witneſſes -—See (A 14)pl 11. the Quare in the Margin 


3. A. makes a voluntary Settlement with Power of Revocation 67 The Proof 
Tender of a Guinea. A. never tender'd the Guinea, or ever declared ſhe of the Ten- 


intended to revoke the former Settlement (which had A. done (as it 2 pen Drag 
ſeems) and it had been a ſober ſolid Act, and done Animo Revocandi, it Faſfen with 


would in Equity have been ſufficient, tho? it had not all the Formalities the Defen- 
mentioned in the Power) but alterwards ſettled the ſame Lands to different dant to 


Uſes, It was not allowed to he a ſufficient Revocation, Per Cur. This -/ wa Sg 


Court may ſupply an Intormal or defective Revocation, but cannot make to be made, 
a Revocation where there is 0 Revocation. Per Jetteries C. Tr. 1688. high Words 
2 Vern. 69. Arundell v. Philpct. paſs'd be- 


g teen them 
and ſve told him ſhe would undo the Settlement, and in her Anger threw a Guinea upon the Ground But 


Lord Chancellor held that this did not amount to a Revocation in Equity; but hat it been proved that 4 
Guinea had been deliberately tender'd, and declared at the ſam? Time that ſhe did it with on Intent to re- 
rale the Settlement, tho' the Deed had never been ſealed, or if the Deed had been ſealed to revoke it, and 
no Guinea tendered, this Court would have ſupplied the Detect of one particular Circum ſtance, where it 
appeared that the Party did deliberarely and adviſedly intend the Thing; but what was (aid in a Pas 
fon the Court will not regard. 2 Freem. Rep. Trin. 1688, Arundel v Philpot. S. C Tr 
cited by Mr. Talbot Arg. 10 Mod. 476. Paſch. 8 Geo. 1. in Caſe of Lady Coventry v. Lord Coventry 

ſays it was ſent to Law to have it tried, Revoked or Not Revoked ; and that at Law the Party was 15 
fortunate as to prove the Tender. S. C. cited by Mr Baron Powell. 3 Chan. Caſes -O. in Cale of 
Lord Mountague v. E. of Bath.—— 8. C. cited Ibid. 108. per Holt Ch. J. 


. By a Power reſerved in a Deed, the Revocation was to be in Pre- S C. cited 
ſence of three Privy Counſellors; the Reſervor did by Will revoke the Arg Ch. 


rec. 472.— 


Deed, but being then Governor of Jamaica, this was held a good Revo- Ses 7. 

9 8 3 S8. C. cited 
cation, becauſe he could not ha ve three Privy Counſellors there. 9 Mod. Are. 10 Nod. 
14 Mich. 9 Geo. 1. Arg. cited as the Caſe of Mounrtague and Bath. 408. Paſchy. 

8 Geo. ac- 
cordingly. 3 Chan. Caſes 55. to 128. S. C. and decrecd contra in Chancery, and there {ec the Ar- 


guments of the Judges Aſſiſtantd, and Lord Keeper Somers. —2 Freem. Rep 121 & 193. S. C. by 
the Name of Dutcheſs of Albemare Monk v. Earl of Bath. 


5. Since the Statute 27 H. 8. of Uſes, the Courts of Common Law held 
that Powers ot Revocation of Eſtates executed were to be taken itricily, 
and fo, it nor purſued, they would not impeach or deſtroy an Eltace already 
executed by legal Conveyances ; but in the Courts ot Equity they ſoon 
lound that the Conſtruction was too artificial, and not according to na- 
tural Equity; and fo they conſtrued thoſe Powers, as a Reſervation cf ſo 
much of rhe antient Dominion of the Eftate, to be under the Controul ot the 
Tenant tor Lite, & cs eſt dare illius eſt diſponere: And as often as any 
luch Dominion is reſerved, the "Tenant for Lite may contraët about it, 
and when a Marriage &c. Contract is made in Contemplation of the F xec1t- 
Wn of uch a Power, it was a real Lien upon the Estate. G. Equ. R. 165. 
palch. 8 Geo. in Calc of Lady Coventry v. Coventry. 


6 L (II) Revoca- 
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' Circumſtances &*c. which the firſt Power appoints; For that is the Four dation. Vent. 198. Palch. 24 
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See (G) pl. (H) Revocation. Decreed, tho not executed. 
5- fee 2 Ee Jun . . 

AA L- : Lee * Fg * 2 
S. P. De. I. Woman made Settlement of f ands i Favour of he? Haoand, 


creed, per with Power to revoke ; the atterwards ſent ſeveral Letters to her 
Lad Safer. D,rwycr to prepare a Deed to revoke it, and to give the Eſtate to the Heir, 


Ch Prec. N 
4:1. ch. but never executed ſuch Deed. The Court would not make a Decree on 


1-15. Piggot her Intention only. Arg. 9. Mod. 15. Mich. 9 Geo 1. In the Lady Co- 
v. Penrice— ventry's Cale. 

But ad ſhe 

been hindered from the Exerciſe of this Power by the Act of her Husband, then the Court ſaid they 
would have interpoſed. Arg. 10. Mod. 473. Paſch. $ Geo. S. C. cited. But where a Potter was bound by 
Articles oreceding, and for a valuable Conſideration, there a Draught of a Settlement was ordered to be 
ſpecifically performed. 9 Mod. 19 Mich. y Geo. Lady Coventry's Caſe. 


C———_—_. — — — ——ũ—ͤ—ͤ——M— — — — - ———— — ha 
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See () (I) In what Caſes yew Uſes may be limited; and Hoy. 


Fe a2 Few. z.... t. £; 0 


S. P. Mo. 1. Man may revoke the old Uſes and declare new by the ſame Deed. 
632 91.45 A 1 Rep. 174. Trin. 42 Eliz. B. R. Digges's Caſe. 


Elim, B R. 

Fitzwilliams's Caſe. The very making a new Conveyance without Words of Revocation is ſufficient, 
if ali other Circumſtances required in the firit Deed are obſerved in the ſecond, 10 Rep. 144. Mich. 
10 Jac, Scroope's Caſe. — S. C. cited Winch 83 per Jones J.. A Conveyance to different and 
inconſiſtent Uſes, is an effectual Revocation. Gibd. 215. itzgerald v. Ld Fauconberge —- 


Ibid 221. 


Where a 2. Settlement by Fine with Power of Revocation, and to limit new 


2 Uſes; Atter there is a ſecondludenture with ſuch Power of Revocation, but 
Sec, to Uſes 10 Power to limit new Uſes; then a therd Indenture of Revocation, ad 


with Power allo declared new Uſes ; By not reſerving expreisly Power in the ſecond 
of Revocation, Deed to limit new Uſes. He can only revoke, and cannot limit ww 


ay he Uſes by V irtue of the Eitate raiſed by the firſt Fine; but the Eſtate limited 
ath executed 


that Peuer by the third Indenture, may be well raifed by a Fine ſubſequent, tho nor 
he cannot by the former Fine. Sid. 343. Mich. 19 Car. 2. B. R. Ward v. Lenthall. 
limit new 

Uſes but if it had been with a Power to revoke and limit new, then he may revoke and limit new, with 
a Power of Rovocation annexed to the new, which if he doth afterwards reyvoke, he may again limit new 
Uſes, according to the firſt Power, and ſo in [nfinitum ; But always the new (ſes muſt correſpond to thi? 


Car. 2. B. R. Sir S. Jones v. Lady Mancheſter. —See (3) pl. 2 and the Notes there. 
= 


He fhat has 3. A. On Conveyance of Lands, reſerves Power to revoke, without 

P 1 o © ſaying any thing of limiting new Uſes ; yet A. may limit new ſes, Per 
revoke has E Fc n Den Mi - 

alſo Power Lord Finch. Chan. Caſes 242. Mich. 26 Car. 2. Anon. 

(rho' not ex- 

* make a new Limitation. Hill. 32 and 33 Car. 2. 2 Chan Caſes 46. For otherwif the 
cotfees would be ſeiſed to their own Uſe. Mod. 40. Per Twiſden J. cites Lat... .. Sir Willun 

Shelly's Caſe. 

A Cenveyance was to ſuch Uſes as E. ſhould direct, limit and appoint. E. voluntarily, by Writing unde: 
her Hand and Seal, limited the Uſes to A. and B. and being a Feme Covert, kept rhe Deed in ber own it 
her Eiusband's Hands. Afterwards E. de ſtroyed this Deed, and limited the Uſes to © and there <vas a Power 
of Revocation reſerved in the firſt Deed Lad Chancellor held the laſt Limitation void, and that the ff 
can ever be altered, being made by Deed. But in ſach Caſe a Limitation by Vill may be altered 
the Party Pleaſes, a Will being in its own Nature revocable and alterable, and the laſt ſhall take Pl ce. 
For Truſts are s by the Rules of Law, tho' the Execution of them is compellable only in £- 
quity. Hut if the Pecver, reſerved to limit by Deed, be frem Time to Time, then he may limit and revoke 
toties quoties. 2 Freem. Rep. 61. Mich. 1680. Hatcher v. Curtis and Sir Richard Anderſon. | 

A ſettled Land with Power from Time to Time by Deed &c. to revoke, and by the ſame or any ct ler 
Deed to limit new Uſes A. by Deed revokes the old Uſes, and by the ſame Deed limits new Uſes, ©! 
does not annex any ned Poxver to revoke theſe rew Uſes, and afterwards declares other Uſes it Was 3 
greed, that upon the firſt Revocation he might have annexed a Power to revoke the Uſes in that 


þa 119 
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: Prebend and Prebendary. Precedents. 49 * 


dut not having ſo done, his Power of Revocation was gone, and thoſe Uſes muſt Rand. Decre:d an! 
affirmed in the Houſe of Lords. Paſch, 17515. Ch. Prec. 474. Hele v Bond. 


For more of Powers in general, ice Authority, Fraud, Revocation, 
Ules, and other proper Titles. 


— 


Prebend and Prebendary. 


marum. And per Coke, All the Poſſeſſions of Prebends were 
at firſt the Biſhops. 7 E. 3. 5. 30 E. 3. 26. and De mero jure do pertain 


to the Biſhops. Cro. E. 79. Bland v. Madox. 


2. Parſon nor Prebendary cannot have Writ of Right, but Juris utrum. Br. Nor can they 
charge the 


Prebend, pl. 2. cites 11 H. 6. 9. Church with- 


out the Patron and Ordinary; quod nota. Ibid. But a Prebendary ſhall have vit of Ingreſſu ſine 
Aſſenſu Capituli ; and there it was ſaid that he has * e and yet if he aliens and dies, or reſions, the 
Succeſſor may enter; and therefore he has not Fee- ſimple otherwiſe than a Parſon has. Br. Prebend, pl. 


2. cites F. N. B. 194. 


3. In Juris Utrum the Allegation was, that the Parſon of D. was /eiſed 
in his Demeſne as of Fee in Right of the Church atoretaid, Tempore pacis 
&c. Br. Prebend. pl. 4. cites Book of Entries. 


For more of Prebend and Prebendary, See' Confirmation, Eſtates, 
Succeſlor, and other proper Titles. 


I. A may be preſented to a Prebend ; for Non habet Curam ani- 


Precedents. 


(A) Good. What are in general. 


D Recedents of Coutrs, as well as Laws, are built upon Reaſon and 
Juſtice, and Tantum habent de Lege Juantum habent de Fuſtitia. 
Hob. 270. Courteen's Caſe. 

2. Precedents which paſs without Challenge of the Party or Debate of Arg. S.C. ci. 
the Juſtices are not regarded as Law. 4 Rep. 94. Trin. 44 Eliz. in Slade's ted Hard, gs. 
C. cited. 2 

Roll. R. ;5. 


It is a Rule that Precedents which paſs Sub Silentio are of little or no Authority; But that is to be un- 
derſtood of Caſes where there are judicial Precedents to the contrary ; Per Parker Ch. J. Mich. 1712. B R. 
Wros's Rep. 223. in Caſe of tho Queen v. Bewdly Corporation. *S. P. Vaugh. 399. in Cake of 
Proceſs into Wales. 


3. The pretended Cuſtom of Fereign Attachment in London by the Or- 


dinary defore Adminiſtration granted, is unreaſonable and void, tho” the 
Delen— 


— — 2 ˙* ere 
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Detendant produced ſeveral Records of the Uſage for above 100 Years 
7 but none were controverted, per Cur. Carth. 345, 346. Mich. J W. 7 
Maſters v. Lewis. ; 


. (B) Eftabliſhed by long Ujage, tho otherwiſe not good. 


In an Aftion 1. HE Sheriff returned Quod Mundavi A. B. Ballivo Libertatis Dy. 
Tara ng catus Lanc. &c. qui havet Retorna omnium Brevium infra Li. 
Plainti F had bertatem predict. qui /ic Reſpond. Oo Hire feci prefato K. C. Sc. quod Int 
ſudgment &c. Billing. the Return 1s not good ; For it ſhould be Bal livo Lihertatis 
by Nihil Di- Ducis Lanc. For the Dutchy has no Capacity to have a Liberty; and yet 
cir, and becauſe Prefidents were ſhewn Mandavi Ballivo Libertatis as above, and 


fi 8 Mandavi ballivo Libertatis Sancti Edmundi de Bury, & Mandavi balliy 
"1 
| 


— LD, 1 
_ — —— * 
Sy 


of Enquiry of Eibertatis de alta pecco & Mandavi ballivo Libertatis Ducis Lanc. and 
Damages to ſuch like, it was awarded a good Return. Br. Retorn de Briets, pl. 11, 


mi the Sheriff ..; 

Fd to make Re- cites 33 HH. 6. 20. 

j turn, who returned uod Mandavit J. G. Ballivo Libertatis Rad. Hare il. Flundredi de B. cui Execut, 

pred. Brev totaliter veſtat, fend. & uod alibi infra. Gom. pred. per fe freri non potuit, qui quidem Ballivus 

fi ſits reſp ndit, and fo ſets down an nquiſition before the Bailiff, and 40 J. Damages; And upon Error 
rouzhr it was agreed by all the Judges, that the Return was inſufficient; But yet they would not 
rever.e the Judgment, becauſe there were divers Precedents accordingly, both in B. R. and C g. 


Hob. 83. pl. 109. Virely v. Gunſtone. 


—— 2 


Fin. Law 2. The Sum of 100 J. per Ann. is due to the Mayor and Commonalty (| 
m__ ses Southampton out 7 the King's Cuſtoms. Acquittance by the Mayor ouly is 
P per omnes not good; by all the juſtices. And yet becauſe he is the Head of the Cr. 
Ide poration, and there were 100 Preſidents ſhewn thereof in like Manner in 
* Time paſt, theretore the Acquittance ot the Mayor was allowed ; Quad 


Jen 4 Nora. Br. Corporations, pl. 87. cites 2 R. 3. 7. 
3 pl. 9. | 

The Mayor and Commonalty are one indiviſible Body; The Mayor, as Mayor can do nothing regularly, 
for he is the Head of the Corporation aggregate, and is only a Part of it; But Ufage and Piece. 
dents are not to be neglected in Things indifferent, or which are not Mala in fe. Jenk. 162, 16; 


pl. 9. 


— A. — 
— 2 - = — 
= — 


- * - rr or 2 
e r,, ͤ=¾ O,o — 
— — * - - . — LOSE g 
— 
a. * — * 7 Toy « — 
L — — 
5 — . Per” 1 
* 


Ibid cites 8s. 3. The Informer s Name was omitted in th: Proceedings on the Scatut - 
55 500 Uſury,and the wholeProceedings after were in the Name of rae Queen on), 
14 Paſch. 17 E- * it was held not erroneous, becauſe this Manner of Proceeding had 
193 liz. Symons's been uſed in the Exchequer in the Time of H. 8. and at all Times alter 
1 Cafe. as appears by the Precedents. But it the Precedents had nor ruled tt. 
4 the Law had been clear contrary. And. 49. * 123. Emmor v. Fulwood. 
1 4. Indiffments of Felontes done in the County 4 Gloucefter, taken and 
i tried inthe City of Gloucefter, ſince it was made a Town and County by R. 3. 
i were held ro be good. And. 292. pl. 3. Hill. Vac. 35 Eliz. E 
111 5. In Debt upon the Stature of E. 6. ot Tithes, the Satute was nul 
recited ; For it is recited as beginning November 4, 2 E. 6. where it began ˖ 
the firſt E. 6. and continued by Prorogation till November 4. 2 E. 6. Bur 
not allowed, becauſe there are 1000 Preſidents to the Contrary. And 
the altering it would diſturb all the Judgmears that ever were given h 

this Court. Yelv. 126. Paſch. 6 Jac. B. R. Oliver v. Collins. 
6. Tho' the Eccleſiaſtical Commiſſioners had e to impriſon ty 25 
Fears without Exception in certain Caſes, yet when this comes betore tte 
Court judicially, they ought to judge according to Law. 12 Rep. 53 
Paſch. 9 Jac. in Sir Wm. Chancey's Caſe. : 
Hob 84 pl. 7. In Walt the Plaintiff made Title, becauſe one ſuch enfeoff *d ande 
122. S. C. the Uſe of the Plaintiff and his Heirs, aud omitted that he inte = 
Wo Name of the other and his Heirs. And upon View oi Precedents, the rit 8 
e awarded good. Mo. $71. Trin. 12 Jac. Rot. 1349. in C. B. Sc 
ms” Oxenbridge. ; 7 
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8. Ded. poteſtatem ot a Fine bears Date Lefore the Writ of Covenant bears 
Date, this is Communis Error; and becaule it is a common Allurance, it 
is not now to be difallowed ; per Coke and Dod. Roll. R. 223. Trin. 13 
Jac. B. R. Herbert v. Binion. . : 

Error was aſſigned, tor that the Venire facias in C. B. was 12 Le- 
ros & Legales Homines quorum quilibet habeat quatuor Lil rat. where the 
new Statute is quatuor Libras ; For it was ſaid, that Libratus is à Pound 
Weight. But becauſe it was a general Cafe, the ſuſtices would view how 
the Parliament Rolls was, and it was found to be Libras. And then ir 
was mov'd again, and Popham ſaid, That the Intent of the Stature was 
only to have ſufficient Jurors. Gawdy agreed to that, and that the Sraryre 
is to be expounded, as the Uſage has been ever after the making of it; Ard 
the Form of the Writ is not upon any Demand upon Title. Fenner a- 
greed ſaying the Statute de Mercatoribus is, that the Manner ot theRecog- 
zance ſhall be of Money Sterling, but it is ſufficient it it be lawtul 
Money. To which Clench agreed; For it was ſaid, That if that ſhould 
be reverſed, a 1000 1 in C. B. would be reverſed upon the fame 
Point. Noy. 172. Blile v. Wills. 

10. Error of a Judgment in Cornwall in Debt upon an Obligation. 
The Error aſſigned was, becauſe the Trial of the Iſſue joined there was by 
6 Farates only. Rolls tor the Detendant moved, that it is not Error; for 
it is returned, that he tried it there by 6 ſecundum Conſuetudinem ibidem a 
tempore &c. betore uſed; and the Court being by Preſcription, the Trial 
then, by Cuſtom, may be by fix; and there by Multitudes of Records in 
20 ſeveral Courts in Cornwall where Trials mav be by 11x by Cuttoms 
there uſed ; wheretore, if'it ſhould be reverſed, many others ſhould be re- 
verſed. Bur all the Court held that ſuch a Cuitom is void, and againſt 
the Common Law, and there cannot be an Exemprion ot Perſons trom 
being Jurors, unleſs there be ſuſſicient Jurors beiides the Perſons excmpt- 
ed to make Trials: And Jones ſaid, although in ſome Parts ot * Wales 8 p Ft 
there be ſuch Trials by fix only it is by reaſon of an Act of Parliament 155. Arg. : 
of 34 H. 8. which appoints that ſuch Trials may be by tix only, where 
the Cuſtom hath been ſo, which proves that when they were unired to 
to England, and to be governed by the Laws here, ſuch Trials could not 
be, unleſs they had been ſo provided for by Parliament; whereupon the 
Judgment was here reverſed. Cro. C. 259, 260. Trin. 8 Car. B. R. 
Tredymmock v. Perryman. 

11. The conſtant Practice and received Opinion ſince Sit Moyle Finch s 
Cale, 6 Rep. has been, that that which was Parcel of a Manor in N. pu— 
tation only thall paſs by a common Recovery of a Manor. Bur 'T witden 
J. faid, that Str Boyle Fincb's Cale, reported by Ld. Coke ditters 
trom the judgment then given, and that Serjcant Finch who was then 
concerned went to the Ld. Coke, and told him that he was diffatisfied, 
and would have it in Judgment again, bur Ld. Coke diſſuaded him, and 
afterwards almoſt all the ſuſtices gave under their Hands to the Serjeant, 
that the Manor there mentioned did not paſs. But inalmuch as the con- 
ſtant Practice had been otherwiſe in Settlements ſince that Time, they 
thought it would be very dangerous to gueftion it. Sid. 190, 191. Paſch. 

15 Car. 2. B. R. in Caſe of Thin v. Thin. 

12. In many Places, by Preſcription, Leets are held ar ther Times than * The ww 
within a Month after Raſter or Michaelmas. In all Leets they only tay, , 
Ad Cur. &c. tent. ſuch a Day without ſhewing their * Authority ; it had (FT, oe 
deen a good Objection not roſhew Authority, it conſtant Practice had not nut ar a 
been otherwiſe. 12 Mod. 4. Paſch. 3 W. & M. the King v. Gilbert. Leet, <vbother 


the Court 
were helden by Charter or Preſcription, is helped by the Multitude of Precederts 2 Hawk Pl. C. Abr. 
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13. Debt was brought upon a Judgment in B. R. the Detendanr pleaded in 
Abatement, that a Writ of Error in Cam. Scacc. was then pending upon this 
Judgment; to which the Plaintiſf demurred, and it was adjudged tor the 
Plaintitt, being argued by Serjeant Levinz for the Plaintift. And Sid 236, 
4 H.6. 31. and 18 E. 4. 6. were cited by him to be refolv'd, and a Caſe 
vas cited by Dolben to be adjudged accordingly in the Time of Roll 
and atter affirmed in Parliameut belore all the Judges in England be. 
tu cen Limerick and...... and tho' it had been ſtuck at, and Vaughan 
queitioned it, yet it had been oitentimes ſo ruled. And it was held in 
the Caſe of Oanvers and Smith, in rhe Exchequer Chamber, that 
1,ch Plea is not good in Bar, but good in Abatement. But this Difference 
was not thought reaſonable. And Holt Ch. J. ſaid, if it was not for the 
Current of Authorities e contra, it ſeemed hard to him that ſuch an Ac. 
tion lies. For the Writ of Error is a Superſedeas to an Execution, and 
theretore Pari ratione it ought to be a Superſedeas to all the Ways to 
come at an Execution, and he cited the Cafe of Read ant Bearblock, 
where a Man pays a Security of an inferior Nature pending a Writ of 
Error upon a Judgment on a Security of an higher Nature; this was not a 
Devaſtavit; which thews that the Writ of Error had ſo totally ſuſpended 
the Effect ot the judgment, that it thall not have any Regard or Eilence; 
but this notwithitanding it was, tho' with ſome Reiuctance adjudged by 
him, and all the Court ut ſupra. Skin. 388. Mich. 5 W. & M. EB. R. 
Grandvill v. Dighton. 
14. An Elegit was not taken out within a Year and a Day after the Fuds- 
ment, but Continuances were entered on the Roll, And after the Year and 
Day an Elegit was taken out without a Scire Facias, whereupon it was 
moved to ſer aſide the Execution. And per Cur. unlets a Writ of Elegit 
was actually taken out within the Year and @ Day, the Award thereot 
afterwards would be to no Purpoſe ; and therefore this Elegit was 
irregular without a Scire Facias firſt ſued out. But upon Examina- 
tion of ſeveral of the ancient practiſing Clerks then in Court, it ap- 
peared that it had been in the conſtant Practice amongſt chem for 
many Years, only to award an Elegit with Continuances on the Roll, 
and to take out that Writ at any Time afterwards, without ſuing out 
any Scire Facias; therefore the Court (conſidering the Inconveniency of 
opening a Gap to deſtroy ſo many Executions for this Irregularity, and 
becauſe the Practice had prevailed ſo long, that it was now became the 
Law of the Court) ordered that the Execution ſhould ſtand good, 
Carth. 284. Mich. 5 W. & M. B. R. in Cale of Seymour v. Greenvill. 
>, P. per 15. Tho' there are no Precedents of ſuch, or fach Proceedings but ſince 
ok Ch. ]- the Time of H. y. yet if the Current of Precedents have been ſo ever fince, we 
e Tong ith the Tide than to reverſe all the Judgments 
Caſe of Tay- Ought rather ro run with the t erſe al zadg 
lor v. Grif- that have been given ſince ; For in ſome Caſes Communis Error facit Jus; 
fich Per Powell J. and judgment accordingly. Farr. 93. Mich. 1 Ann. B. R. 


Bridgm. 21. ; i 
cites Pl. C. in Grips V. ngledew. 


163. 320. 39H.6. 3o. 4 E. 4. 19. Le. 9. in Cater's Caſe. S. P. Jo. 417, 418. in Caſe ct 
Mounſon v. Bourne. A Multitude of Judicial Precedents in Court make a Law, as the Cale ot 
concurrent Leaſes. Hard. 68. Trin. 1656. in Caſe of Vaughan v. Manſel. But te or three Prect- 


3 ought not to prevail againſt tlie Fundamental Rules of Law. Hard. 52. Hill. 165 5. Walfingham 
er. i | 


* — — 


(C) Of what Regard Precedents are in La. 


1. IF we ſhall adjudge contrary to received Precedents, it will be of 6 U 
Example to the young Apprentices and Students of the Law, 1 I 
ſomuch that they will not know what to give Credence to; Whether old 
Books or New Judgments, 1 Show, 124. Arg. cites 33 H. 6. 41. Þ* 


Prior. 7 
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2. Two or three Precedents will not make a Law, and eſpecially where 
there are 40 to the contrary, Br. Retorn de Briet, pl. 93. cites 5 E. 4. 
109. 
3. In Venire Facias the Sheriff returned the Names of twelve only up Jenk. 1-2. 
the hack of the Writ, and not in a Schedule as is u/tal, and he returned Ve- Th Cites &. 
nire Teci, and not Executio itius brevis. And all the Juſtices ot beth 35 
Benches agreed, that they would not change the ancient Courſe tor Xl iſ. returned 12 
chief which might happen; For if twelve only ſhould be return d, none can only, accord— 
have Fury without a Tales, if any be challenged ; by which they cauſed the + Nis Jar: 
Sheriff to amend the Return in Pain of Amercement; and yet the Writ 1 


5 . - the Wrir 
is Venire Facias, 12 Liberos & Legales Homines &c. Br. Retorn de where he' 


Briets, pl. 34. cites 2 H. 7. 8. oug ht to have 
returned 2 
N to conſtant Uſage, for ſpeeding the Trial in Caſe of Challenge, Death, Sickne's, or Delay 
of the Tales; The Sheriff ſhall be amerced for this Return And adds, note the Care of the 
Law in preſerving ancient Forms, and yet upon Fxperiment of a Miſchief, although the Forms of a 
Writ are not to be altered, yet Precedents and conſtant Uſage muſt be obſerved. 58. P. Mo. 
218. cites 8. C. —8. P. Sav. 124. Mich. 32 & 33 Eliz. Mathew v. Harecourt. 


4. A Counſellor ought not to be heard to ſpeak againſt common Prece- 
dents. 1 Show. 124. cites 13 H. 9. 23. 

5. A Will, whereby the Heir was diſinherited, and the Eftates given In the Cate 
to 2 Infants, Strangers, tho” obtained by great Fraud and Circumvention 2! Fry v. 
of the Father of one ot rhe Intants, was denied to be fer alide tor wan; of I. 


Nod. 307. 


a Precedent, tho the Ld. Chancellor declared his Reſolution to do all Patch. 22 


that he could; and tho' he had Directions from the Houle of Lords to Car. 2. in 
decree according to Juttice and Equity tho' no Precedent could be tound, Ss 


2 Ch. R. 236. 15 Car. 2. Roberts v. W ynne. J. ad. He 


wondered to 
bear of citing of Precedents in Matter of Equity ; For if there be Equity in a Cafe, that Equity 


is an aniverſal Truth, and there can be no Precedent in it; So that in any Precedent that can be 

reduced, if it be the ſame with this Cafe, the Reaſon and Equity is the ſame in it fel, And if the 
— be not the ſame Caſe with this, it is not to be cited, being not to that Puryoſe. Bur Bridgman 
Ld. Keeper ſaid, Certainly Precedents are very neceſſary and uſetful to us; For in them we may find the 
Reaſons of the Equity to guide us; and beſide, the Authority of thoſe who made them is much ro 
be regarded. We ſhall fuppoſe they did it upon great Conſideration, and weighing of the Matter, 
and it would be very ſtrange and very ill, if we ſhouid diſturb ard fer aſide what has been the 
Courſe for a long Series of Time and Ages. — Hale Ch. B. aid, He knew there is no intrinfical 
Ditference in Caſe: by Precedents ; But there is a great Difference in a Caſe, wherein a Man is to 
make, and where a Man ſees, (and is to follow) a Precedent; in the one Cate a Man is more 
{trictly bound up, but in the other he may take a greater Liberty and Latitude; For it a Man be 
in Doubt in Æquilibrio concerning a Caſe, whether it be cquitable or no, in Prudence he will deter- 
mine according as the Precedents have been, eſpecially if they have been made by Men of good Au- 
thority for Learning &c. and have been continued or purſued. 


6. Precedents in Actions fer Words are not of equal Authority as in 
other Actions; becauſe Norma Loquendi is the Rule tor the Interprera- 
tion of them, and this Rule is different in one Age from what it js in 
3 Per Cur. 10 Mod. 197). Hill. 12 Ann. B. R. Harriſon v. Thorn- 

rough. 

7. In the Caſe of a laps'd Deviſe by the Deviſees dying in the Teſta- 
tor's Life-time Ld. Ch. J. Parker in delivering the Retolurion of rhe 
Court, ſaid, That he muſt have thought himſelt obliged to have ſub- 
mitted to the Number and Weight ot Authorities in that Caſe, tho” he 
- had not been ſatisfied with the Reaſon upon which they were eſtabliſhed ; 
That to ſhake the Law, when firmly eſtabliſhed, is not to be done withour 
the greateſt Danger to the Eſtates and Properties of the Subject. 10 Mod, 
375. Hill. 3 Geo. 1. B. R. in the Caſe of Goodwright v. Wright. 

8. The altering ſettled Rules concerning Property, is the molt dangero!s 
Way of removing Land-Marks; per Parker Ch. J. Wms's Rep. 399. 
ger Hill. 1917. in the Caſe of Goodright v. Wright. . 

1. pe 9. W here Things are ſettled and rendred certain, it will not be ſo ma- 
; terial, How, as long as they are fo, and that all People know ivy to 
421 
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act; per Ld. C. Parker. Wms's Rep. 452. Trin. 1718. in Caſe of Burlc: 
v. Duncomb. 

10. Ld. C. Talbot ſaid, he thought it much better to ſtick to the knows 
general Rules than to follow any one particular Precedent which may he 
| tounded on Reaſons unknown to us. Such a Proceeding would conc 
| all Vroperty. And then citing the Cafe ot Lady Lanesborough v. For 
as of the ſtrongeſt Authority to the Caſe in Point, his Lordſhip ſaid, 
that thoꝰ it had not been in the Houſe oi Lords, he ſhould have thought 
himſelt bound to go according to the general and known Rules of Law 
| || | Caſes in Chan. in Ld. Talbot's Time, 26, 27. | 
1 11. It is dangerous to alter old eſtabliſb'd Forms. Per Ld. C. Talbot. 
| Caſes in Chan. in Ld. Talbor's Time 196. Paſch. 17 36. in the Caſe of 4 
1 Ne Exeas Regnum to Scotland ſince the Union. Hunter v. Maccray. 


— — — —— — — 
— 


| For more of Precedents in General, See Ne Ereas Regnum (B) pl. 
| 13, and other proper Titles. 
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Præcipe quod reddat. 


. 2 —— 
— — 2 : 


(A) Lies againſt whom, and in what Caſes. 


But it does 1. IRæcipe quod reddat of Paſture for two Oxen lies againſt him who is 
not * not Tenant of the Soil. Br. Precipe quod reddat, pl. 39. cites 4 
gainſt Te- : 
wr a LB and Fitzh. Breve 793. 

1 Soil. Br 

+ Præcipe quod reddar, pl. 

1 lies always Qud permittat, and not 
$7 ICS. 18: 


29. Cites 4 E. 2. and Fitzh. Breve 792, 793. For againſt Tenant of the Sil 
Præcipe quod reddat. Br. Precipe quod reddat, pl. 1. cites 


2. Præcipe quod reddat lies againſt a Parſon, but not againſt a Vicar ; for 
the Franktenement is only in the Parſon. Br. Dean and Chapter, pl. 34. 
Cites 15 All. 14. 

I Feme laheritrix takes Baron, and they have Iſſue, and the Feme 
dies, there the Law adjudges the Franktenement in the Baron, as Tenant by 
the Curteſy immediately without Entry, and Precipe quod reddat lies 
againſt him. Br. Precipe quod reddat, pl. 38. cites 21 E. 3. 49. and 


Dock. & Stud. lib. 2. | 
Præc ipe quod reddat does not lie again/t the Heir within Age, while 


he 1s within Age. Br. Precipe quod reddar, pl. 29. cites Fitzh. Breve 
897. 26 E. 3. 57. 8 - | 
And where 5. In Cate of Rent Service, a Man ſhall have Præcipe quod reddat, ot 
there is Lord, Alliſe againſt other thn Tenant of the Land where there is a Pcrnour. Br. 


2: Precipe quod reddar, pl. 9. cites 31 Atl. 31. per Thorp. 


and the Fo: d the Aleſne over by 105. if the 10s. be deny'd, The Lord has not any againſt u hon 


nant holds by 2 d. an 
to bring his Writ to 
Law there is no other w 


So between 6. In Præcipe quod reddar, it was agreed tor Law, that if a Vie 
Mortgages purchaſes, aud the Lord does not enter, yet Præcipe quod reddat may be 
aw _ brought againſt both ; tor 1 the Lord enters pending the Writ, it hail 
- ih bare the Writ. Br. Brief, pl. 48. cites 41 E. 3. 16. 


the contrary 4 
is ſaid elſe- 1 


recover the Rent of 10s. but againſt the leſne, who is his very Tenant ; or in 
ho can be adjudged his Receiver or Pernour. Ibid. 


* 
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7. Præcipe quod reddat, Aſſiſe &c. lies againſt the Heen. Br. Pre- 
cipe quod reddat, pl. 32. cites 11 H. 4. 67. 

8. It a Man has Common certain in Fure Uxoris, or in Tail, and gronts 
it over, and dies, the Heir or Feme may have Ci in Vita &c. againit the 
Pernour of the Common, but not againſt the 'Tenant of the Soil. Per 
Shelley, which Fitzherbett utterly denied, and ſaid that no Præcipe lies 
in this Caſe. Br. Precipe quod reddat, pl. 1. cites 27 H. 8. 12. 

9. Præcipe quod reddat does not lie but againſt Tenant of the Franktene- Writ of 
meat. Br. Eſtates, pl. 46. Dower lies 


aoainſtGuar- 
dian, and pet he is not "Tenant of the Franktenement. Br. Precipe quod reddat, pl. 3 5. cites F. N. B. 
Writ of Dower. And Writ of Ingreſſu ad terminum qui preteriit lies againſt Tenant, pur anter Vie 
after the Death of Cefty que Vie. Ibid. --—— And Writ of Dower lies againſt Guardian in Fatt, and 


againſt the Grantee of his [ntereſt, but not againſt his Leſſee for Years. Ibid. And lies againſt the Com- 
mittee of the King. Ibid. 


(B) Lies for whom, in reſpect of Eſtate, and what *<Prero- 


gative, 


amounts to it. (Q 4) pl 7: 


I, RIT of Entry in Nature of Affiſe is a Præcipe quod reddat. Br. 
Precipe quod reddat, pl. 13. citcs 4 H. 4. 1. 


2. So Writ of Eſcheat is a Præcipe quod reddat. Br. Prerogative, pl. 
119. cites Regiſt. fol. 165. 

3. Termor of a Seigniory ſhall not have Ceſſavit, if the Term ceaſes ; S. P. But he 
for this is Præcipe quod reddat, which none can have but he who de- ho bas 


mands Franktenement. Br. Precipe quod reddat, pl. 24. cites 9 H. ». , 
16. Per Wood ; quod non negatur. 


have C(eſſa- 
vit. Br, Ceſ- 
ſavit. pl. 30. cites 5. C. 


4. If Tenant for Life ſurrenders to him in Rever/jon ont of the Land, to 
which he agrees, the Franktenement by this is in him immediately, and 
he is Tenant without Entry, as to the bringing of an Action by Precipe 

uod reddat, but he ſhall not have Treſpaſs without Entry. Br. Surren- 
er, pl. 50. cites 21 H. », J. 


i 


(C) Of what it lies. 


. DRæcipe quod reddat of *Pafture for two Oxen, and well. And ſo fee And fo Præ- 
that * * ſpecial Caſe, Precipe quod reddat lies of Common of Ae quod 


r 

Palture, but it is not by Name of Common of Paſture. Br. Demand, pl. 42. —4 - 
Cites 4 E. 2. and Fitzh. Brief 192, 193. prender, but 
of Common 
of Paſture lies Quod permittat. Ibid. * S. P. Br. Precipe quod reddat, pl. 30. cites F. N. B. 217. 
>. P. Ibid. pl. 31. cites F. N. B. 212. — S. P. or the like &c. Br. Precipe quod reddar, pl. 1. 
cites 27 H. 8. 12. Per Fitzherbert and Shelly ] So of Common fer two Oxen, per Shelley; but contra 
Fitrherbert clearly; For there is a Diverſity between Paſture and Conimen ; For if I rant you Paſture for 
20 Beaſts in my Manor, I ſhall appoint you where you ſhall have the Paſture ; But if I grant to you 
Common for 20 Beaſts in my Manor, you ſhall have it per my and per tout; note the Diverſity. 
—lIbid. Præcipe quod reddat lies of Paſture for two Cows, but not of Common of Paſture for two Cors; per 
Aſheton ; Bur the other Juſtices held it to be all one. Br. Precipe quod reddat, pl. 13. cites 4 E. 4, 1. 
hr. Common, pl. 45. Cites 4 E 4, 1. 2. * 


2. Mortdanceſter does not lie of Homage nor of Fealty, but Writ of 
Cuſtoms and Services, becauſe they are not annual; and fo ir ſeems ot 
Precipe quod reddat. Br. Precipe quod reddat, pl. 40. cites 6 E. 2. 
6 N 2. Cul 
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8 06 Pracipe quod redd at. 


3. Cui in Vita of three Houſes and two Rodd of Land, and of Paſture fur 
200 Sheep cum pertinentiis in D. And well by the Opinion of the Court, 
Br. Precipe quod reddar, pl. 41. cites 6 E. 2. 
4. It does nor lie of an Advowſon, Br. Brief, pl. 359. cites 4 E. 3, gy, 


8, P. Br. 

Brief pl. 421. ; 
cites the Regiſter fol. 229. ——8S. P. Br. Precipe quod reddat pl. 30 cites F. N B. 2175. — 8. P. Ibid 
pl. 31. chis Fierk Formedon 92. M. 16 E. 3.and 34. M. 14 E. 3. — S. P. Br. Demand. pl. 53. cit, 
9 H. 6. S. P. Br. Precipe quod reddat, pl. 10. cites 5 H. 7. 38. per Kebill, which Brook ſays 
ſeems good Law; For Right of Advowſon lies of it, and yet in conmon Recoveries for Aſſurance of 
Lands and Tenements, it is uſed to pur Advowſons in thoſe 2 viz. in Writs of Entry in the 
Poſt. But ibid, pl. 15. cites 20 E. 3, 15. contra, that it does lic of an Advowſon ; per Fairfax 
quod non negatur. But Quære inde. | 


5. Nor of a Market. Br. Precipe quod reddat, pl. 31. cites Fitz. Fine 

68. . 

6. It a Man grants Piſchary, and the Grantee has it in Severalty, and is 

diſſeiſed and dies, the Heir or Succeſſor ſhall have Writ of Entry ſur Di/. 

ſeiſin. Br. Precipe quod reddat, pl. 33. cites 13 E 3. But Brooke ſays 

this ſeems not to be Law. 

j. Writ of Entry ad terminum qui preteriit was admitted to lie of th: 

Bedelary of the Soke of Wincheſter. Br. Precipe quod reddar, pl. 32. cite 

19 E. 3. & Fitzh. View 77. f 

8. Writ of Ayel was abated, becauſe it was Bovar” Mariſci ; for this 

does not lie in Tillage. Br. Precipe quod reddat, pl. 23. 

Writ of G- 9. Præcipe quod reddat was brought of the Office of Serjeanty in the A). 

ſnage was hey of the Borough of St. Peter. Br. Precipe quod reddat, pl. 3. cites the 
bats 5 N. Regiſter. 


ſuages and the Office of Serjeant within the we: of Weſtminſter ; and by the beſt Opinion the Action doe; 
not lie of the Othee of another's r or the Statute of Veſtminſter 2, cap. 7 gives Aſſiſe of 
Eſtovers, Wood, and Office of Fee &c. of his own Poſſeſſion; But does not give Action of another's 
Poſſeſſion by Præcipe quod reddat. Br. Precipe quod reddat, pl. 4. cites 7 H. 6. 8. 


S. P. Br. Pre- 10. In Debt it was ſaid, and not denied but that a Man ſhall have Præ- 
cipe, pl. 3; cipe quod reddart of a Portion of Land; 8 quære, unleſs he /hews the 


. Duantity. Br. Brief, pl. 424. cites 11 H. 4. 40. 

mand, pl. 

52. 8 11 H. 4. per Hill and Hank. Br. Precipe quod reddat, pl. 21. cites S. C. per Skrene 
quod Hill . t. But Brook ſays Quære legem at this Day; For uncertain. 


Przcipe quod reddat lies of a Portion of Land cum pertinentiis ; per Hill and Hank, and nct denyd 
quod nota bene, Br. Demand, pl, 24. cites S. C. ; 

It lies of a Parcel of Land containing ſo many Feet. Br. Demand, pl. 20. cites 5 f. 7. 9———3#: 
Precipe quod reddat, pl. 23. cites S. C. 


Garden is a 11, A Man may have Præcipe quod reddat of a Tenement and Garden, 


good De- r Jenney; But per Huſſey Ch. J. a Man 1hall act have Precipe quod red- 
— 8 Jae jo a * Garden only, but may have Plaint in Aſiſe of a Garden and ot: 


reddat. Br. Toft. Br. Precipe quod reddat, pl. 16. cites 22 E. 4. 13. 


Demand, pl. ü 

9. Cites E. 2. and Fitzh. Brief. 797. It does not lie of a Garden: Nor of a Croft nor C:ta! 
A Precipe quod reddat pl. 18. cites 8 H. 6. 3. per Babbington. S. P. but Strange ſaid he had fern 
a Garden demanded by proper Name. Br. „ pl. 8. cites 8 H. 6. 3. 


Br. Demand, 12. It lies of an per eee ; per Rede; and it was faid that 21 H 
12 Fw i 6. is contrary, and that it is not Franktenement; tor it cannot continue; 
| for if the Foundation periſhes, the Chamber is gone: And Huſſey and 


ſſe a 
— Fairfax, Fairfax agreed to it. Br. Precipe quod reddat, pl. 23. cites 5 H. ». 9. 
the Chamber 


paſſes by 9 Livery of Seiſin; For no Franktenement is in it, any more than in Tre 
growing. , 


13. In Treſpaſs it was admitted that a Vl may be recovered by Pl 
cipe quod reddat; and ſo ſee that Vill is a good Demand. Br. Demand 
pl. 20. cites 5 H. J. 9. 
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_ It lies of a * Gorce, + Paſſage and 4 Common, Br. Preci od S. P. ibid, 
odor; pl. 30. cites F. N. B. 19785 217. N pl. 31. cies 


M. 13 E. 3. 


57. and F. N. B. 12.—f $ of a Paſſage ultra aquam. Br. Precipe quod reddat, pl. 41. cites 6 E. 2.—4 Ir 


does not lie ot Common, but Quod permittat; and the like of other Profits Apprender which lie in Prender 
and not in Render; For at common Law no Action lies of Profit apprender but a uod permittat ; and by the 
Statute of Weſtminſter, Aſſiſe is given; but by this, Mrit of Entry in nature of Aſſiſe is not given of it 
For this is Precipe quod reddat ; but Aſſiſe lies by the common Law of Rentacharge and Sek; For thoſt 
lie in Render. Br. Precipe quod reddat, pl. 13. cites 4 El. 4. 1. per tot. Cur. except Aſheton. 


15. H of the * Profits of a Mill. Br. Precipe quod reddat, pl. 30. cites -S. P. Br 
F. N. B. 217. Precipe quod 
reddat, pl. 
31. cites F N. B. 212. 


16. $ it lies well of the Cuſtody of a Foreſt. Br. Precipe quod reddat, & of the 


pl. 1. cites 27 H. 8. 12, per Firzherbert and Shelley ]. tBailymichof 
of the Park of B. Br, Precipe quod reddat, pl. 31. cites 7 E. 3. 63. and Fitzh. Entre 1. — — +8. P. 


— 7 roperly a Quod permittat lies of ſuch Thing. Br. Demand, pl. 43- Cites 34 E. 1. and Fitzh. 
rie 55. 


A. tf 4, Og . 2221 . - off £8. 
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(D) Place. In what Place it ſhall be brought, 


1. TY Recipe quod reddat ſhall be brought in Vill or Place known, and S. P. Br. 
not in a Hamler. Br. Precipe quod reddar, pl. 2. cites 34 H. 6. Precipe quod 


reddat, pl. 
1, 18, 22. cites 8. 
Fe | E. 4, 6. per 
Cur. S. P. Br. Precipe quod reddat pl. 27. cites 34 H. 6. 18. per Laken; But per Moyle, Aſſiſe, 


Dewwer and Treſpaſs may be brought in a Hamlet. And Danby Juſtice agreed with Laken clearly. 
Precipe quod reddat does not lie in a Hamlet, but only in a Vill ; Per tot Cur. But note, where the Land 
lies in the Foreft of Sherwood, or the like, which is out of any Vill, Quære tunc. Br. Precipe quod red- 
dat, pl. 7. cites 9 E. 4, 36. WE. a 
iS . SHAFT ALE £9: Two LAS, Ferre A 
e . e ee re. Fu Arr C4 4. birn L Her © 14 EEO 7 LEA 47 


Wl ber . 4- 6: 2 
(E) Kin. What is ſufficient Seiſin. 


1. Ein in Law is ſufficient to ouſt Action if none abates. As if S. P. per Yel- 
my Father dies ſeiſed, and none enters; Quod Nota. Br. Precipe age Ko 4 1 

quod reddat, pl. 5. cites 21 H. 6. 8. and F. N. B. tit. Dote unde nihil ft in Na 

habet accordingly. in me, and 


Precipe quod 
reddat may well be brought againſt me; But he ſaid, if one abates, the Writ ſhall be brought ain 
him; for thereby he is Tenant of the Franktenement in Fact. Br. Seiſin, pl. 13. cites S. C. 


2. Leaſe for Years by A. to B. on Condition to have Fee; a Precipe quod 
reddat was brought againſt A. and B. and held good, and nor abateable 
tor the Doubt whether the Condition ſhould be performed. Pl. C. 482. b. 
in Caſe of Nichols v. Nichols. —cites 12 E. 2. Firzh. Voucher 265. 


(F) Where Joint or Several. And Pleadings. 


1. IF a Man gives Land in Tail or for Life rendring Rent, and the Do- * Demand, 
nee or Leſte leaſes or diſcontinues to divers Perſons, the Donor ſhall 5 C. es 

demand the Rent by ſeveral Przcipes quod reddat againſt them; Per 

Thorp and Baſſet J. Bur per Herle Anno 3, it ſhall be demanded a- 


galnſt 


508 


Pracipe | quod reddat. 


Ind the Aunt 
and Niece, of 
Diſſeiſin dove 
to the Aunt 


and Siſter, 


gainſt them in common; bur per Baſſet and Thorp he may demand the 
whole Rent againſt every Tenant, or in Proportion at his Will, and he 
ſhall have ſeveral Actions of Waſt againit them. Br. Several Prec:ipe 
l. 13. cites 22 All. 52. 5 
2 If 2 Sons are Co- heirs in Gavelkind, and are difſeiſed, and the one 
dies without Iſſue, the other who ſurvives ſhall have ſeveral Actions, and 
not joint Action. Br. Several Precipe, pl. 9. cites 24 E. 3. 


ought to ſever in Act ion. Br. Several Precipe, pl. 9. cites 24 E. 3. 


Br. Several 
Precipe, pl. 
18. cites 4 H. 


6.14, 


3. Mortdanceſtor againſt B. and his Feme and one A. of a Houſe in one 
Summons, and ot other Tenements in another Summons ; the Baron and 
Feme ſaid that they were Tenants, and that A. had nothing, and wouch'd 
and A. ſaid, that he was ſole Tenant and vouch'd ; and the Demandant as 
to the Baron and teme ſtood the Voucher; and as to A. where he had ſaid 
that he was ſole Tenant, Priſt, that he was not; and the Court would not 
ſuffer him to have other Anſwer ; by which in Right ot this Summons 
the Writ was abated and ſtood for the Remnant. Quod Nota. Br. 
Several Precipe, pl. 2. cites 28 Afl. 25. 

4. Attaint againſt B. and K. his Feme and A. founded upon Affiſe of Me. 
vel Diſſeiin. Finch demanded Judgment of the Writ; For the Sum- 
mons is Summoneas B. and K. his Feme and A. as Tenants in common, 
and B. and A. made Default, and K. is received; he ſaid, that thoſe Lands 
and others deſcended to K. and A. who made Partition, and this Land was 
allotted to K. &c. and fo they are ſeveral Tenants, judgment of the Writ, 
and therefore there ought ro be ſeveral Summons's, as in Mortdanceſtor 

uris Utrum &c. & non allocatur ; For this is founded upon Aſſiſe, in 
which Writ ſeveral Tenancy is no Plea, nor here; but otherwiſe it would be 
if one who was not Party to the Aſſiſe had been Tenant. Br. Several Preci- 
pe, pl. 3. cites 50 Aſſ. 4. 

5. Debt againſt three by Joint Præcipe and Proceſs iſſued till the one 
was outlaw'd, and after got Pardon and demanded Judgment of the Writ, 
inaſmuch as five were bound by Obligation and two.were left out. Norton 
faid, the five are bound and every one in the Whole, by which the 
Writ was abared ; the Reaſon ſeems to be inaſmuch as all ought to be 
ſued if he will have Foint Precipe, and every one by himſelf may be ſued by 
ſeveral Præcipes. Br. Several Precipe, pl. ). cites 12 Hf. 4. 18. 

6. Precipe quod reddat againft two by ſeveral Præcipes of ſeveral Lands, 
the one appear d and ſaid that the one Land and the other is all one Land, 
and pleaded Fointure, and the other for his Part ſimiliter; the Demandant 
ſaid Proteſtando that the one Land and the other are not one, but divers, 
and maintained his Writ, that the one is ſole Tenant of the one Land, and 
the other ſole Tenant of the other Land, and well; For the Matter above 
pleaded by the Tenant is not double; For the firſt Matter is void, viz. 
to ſay that the one Land and the other is all one; For the one is a Stranger 
to the Several Demand againſt the other; For it is by ſeveral Præcipes, 
which are in Nature of2 Writs ; Quod Nora, per Cur. Br. Double &c. pl. 
137. cites 4 H. 6. 15. 

J. A Man brought two Formedons upon one and the ſame Gift as Son and 
Heir to one Anceſtor, and as Coin and Heir to another Anceſter of Moieties, 
and this ſeems to be by ſeveral Præcipes in one and the ſame Writ again/t one 
and the ſame Tenant; and the Tenant was at Iſſue upon the Giſt tor both, 
and the Jury came and were choſe, ſworn, and try'd upon the one, and 
were alſo choſe, try'd, and ſworn upon the other, becauſe there are 79 
divers Originals, Quod Nota. Br. Several Precipe, pl. 4. cires 21 K 


4. 25. 
(G) Pladimss. 


4 
ö 1 
4 * 
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(G) Pleadings. 


1. IF a Nief purchaſes Land and marries the Villein of another Lord, and 
a Stranger will purchaſe Precipe quod reddat againſt the Nief and 
her Baron, he need not to name the Lord of the Villein but the Lord 
of the Nief ; tor the Villein is not ſeiſed in jure Proprio, but in jure Uxo- 
ris. Br. Precipe quod reddat, pl. 37. cites 15 E. z. 
2. In Aſſiſe of Mortdanceſtor, the Writ was Si Obiit Seiſitus of cioht Aſſiſe, and 
Foot of Land in Length, and ſix in Breadth, and did not ſay the Place or 2 r 
Piece of Land containing & c. and yet well. Quære in Pracipe quod red- 7.,, my 


dat. Br. Precipe quod reddat, pl. 36. cites 16 E 3. taining 40 


Foot in 
Length, and 28 in Breadth, and the Aſſiſe was taken by Default; therefore Quzre. Br. Ibid. pl. 20: 
cites 14 Afl. 13. 


3. The Leſſee for Life of the Leaſe of the King granted his Eftate to A. 
againſt whom V. brought Precipe quod reddat, and the fr/t Leſſee dy'd 
pending the Writ, and the Tenant pleaded this Matter, and ſo his Eſtate 
derermin'd, and Franktenement devoly'd to the King ; and the Demand- 
ant could nor deny it, by which the Writ abated. Br. Precipe quod 
reddat, pl. 6. cites 24 E. 3. 5. in the old Report. 

4 It a Man pending a Præcipe quod reddar takes Parcel of the Land in Quere, of 
Leaſe for Tears, or takes Execution of it by Elegit &c. this is a good Bar, 73 ng of 
—_—_— Term or Execution. Br. Execution, pl. 57. cites 24 E. 3. 39. ends 4728 

5. Præcipe quod reddat againſt two who vouch'd, and the Vouchee enter'd "268. fe 
into the Warranty and pleaded, and after Belknap came and ſaid that ohe Ibid. 
of the firſt Tenants who vouch'd was dead, Judgment of the Writ, and 
therefore the Writ was abated by Award, notwithſtanding the Voucher. 

Br. Brief, pl. 60. cites 43 E. 3. 16. 

6. Præcipe quod reddat, the Tenant ſaid, that there is another Precipe 
quod reddat pending by the ſame Demandant of the ſame Land, to which 
the * Defendant appeared, and after was eſſoignd, and theretore the Writ * Orig. (De- 
was abated by Award; quod nota; Br. Briet, pl. 42. cites 40 E. mandant.) 

3. 35. 

: Note per Paſton, that if the Defendant in Præcipe quod reddat pleads 
a ſufficient Plea in Bar, and traverſes the Title of the Demandant, this Plea 
is not double; For by the Traverſe thePlea in Bar is waived. Br. Double &c. 
pl. 11. cites 9 H. 6. 26. 

8. Præcipe quod reddat of Land in D. S. and W. the Tenant demanded It was faid, 
judgment of the Writ ; For all the Lands are in D. abſque hoc, that any that ita Aa- 
Part of it is in S. or W. and the Demandant ſaid that 100 Acres are in 5 Its, 


D. and 100 Acres in S. and the reſt in W. and fo to Iſſue. Br. Brief, pl. and Agile or 
32. Cites 34 H. 6. 45. Peacize goed 
vreddat 15 


browg ht cf the Manor in A. B. and C. it is a good Plea that part extends into D. Judgment of the Writ, 


becau'e the Demandant has not made Foreprife ; Quære inde ; For it ſeems, that he by this ſhall not 
recover, but only that which is in the the three Vills; And ſuch Gift by Feoftment or Fine ſhall give 


but only that which is in the three Vills. Br. Precipe quod reddat, pl. 12. cites 5 E. 4. 103. 
In Præcipe quod reddat of Land in D. it is no Plea that the Land is in S. without Traverſe, that it is in 


D. Br. Brief, pl. 216. cites 9 E. 4. 6. 


9. It is a good Pla in Præcipe quod reddat in D. that there are two 
D's, ſcilicet, Over D. and Nether D. and none without Addition, Judg- 
ment of the Writ, by reaſon of the Viſne; per Brian and aviſor. Br. Brief, 


Brian and Vaviſer. plz 24. cites 9 H. J. 21. 


10. A Man may have Præcipe quod reddat of one Acre cover d with Br. Procipe 
uod recaart, 


Mater, or Precipe quod reddat generally of one Acre of Land, and each is du, en 
good. Br. Precipe quod reddar, p. i. Lins is $3.7 4 per BC 75 


Vaviſor. 
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. rerogative of the King. 


the King's 
Rights of 
Ins Crown, — 
or the Rights 


fl : ; 
Crown, for (A) Prerogative of the King. YYhat Act will male 1 
1 Man Debtor to the King. 
3 called 

rerogar © 1. I the Chancellor of the Augmentation takes an Obligation ta + 
* Uſe of the King, and delivers it to his Servant to deliver it to 


called Jura His Clerk, who ought tohavetbe Cuſtody, and che Servant cancels it 
Regia, ov the Maſter ſhall be charged for the Obligation, becauſe he had it to 
8 the ule of the King, and therefore ſhall be bound to render it either 
Jay Coro- to the King or to him who has the Charge of it. + O. 4 + 5 Ba. 
ne, raC- 101. 45. 


ton calls 


them de wp. Regis; and Britton, Droit le Roy. But ſince the Act of Jus Regni &c. has been 
commonly called Prerogativa Regis, which is all one with that which the Act calls Droit le Roy. 2 


Inſt. 263. cap. 50. 
The King's Prerogative is part of the Law of England, and comprehended within the ſame. 2 Inf 


496. 
+ Ibid. Trin. 4 & 5 P. & M. the Queen v. Ld. North. ” arr 216. pl. 60 S. C. and fays, The 
Servant of the Chancellor is anſwerable to the King for this Debt; and ſo is the Chancellor; For 
he was obliged to keep it ſafely. 2 Roll. R 300. S. C. cited in Sir Edward Coke's Caſe. 
S. C. cited by Hobart Ch. J. Godb. 295 in Sir Edward Coke's Caſe as in Dyer 161. the Lord North'; 


Caſe. 


— — 


It was found 2, If a Man has a Receiver who receives his Rents, and after the Lord 


by Office re- ig attainted of Felony, and this Receipt and Attainder is found by Office 
turnable in : 7 l 4 a yy 
the Chance- the King ſhall have Scire facias againſt the Receiver to have the Receipts; 


ry, that R Brooke ſays, Quære if the ſame Law be not againſt Zertenants, and if the 
received cer- ſame Law be not upon Outlawries in Treſpaſs. Br. Prerogative, pl. 136. 


tain Money of Cites 50 Al. 5. 
H. who was : . 
attainted &c. by which the Money belonged to the King, and that the ſaid R. vas ſei/ed of certain Land 


after that he was Debtor to the King Part in Fee Simple, and Part for 20 Years, and ſhewed who was 
Tenant of the one, and who of the other; by which Scire Facias iſſued againſt the ſertenants, and 
the King had Execution; and ſo ſee a Choſe en Action forfeited to the King. Br Choſe en Action, pl. 10. 
cites 50 Aſſ. 5. Sir Hugh Spencer's Caſe, alias Green s Caſe, Br, — pl. 34. cites 8. C — 


Br. Prerogative, pl. 54. cites S. C. 


3. Executor was charged in account for Monies received by 7i/tator out af 

the Exchequer by an inſufficient Warrant from the Lord Treaſurer. Cro. E. 
545. Hill. 39 Eliz. B. R. Dodington's Caſe. 

4. C. being committed by the Court of Exchequer for Non- performance 
of a Decree by which he was decreed 7o pay 32 J. 15 f. to a New Corpora- 
tion made by the Protector for the Propazation of the Goſpel in New England, 
which Corporation had Power to make Collections 1or it; and having 
collected ſuch Sums of Money now in the Cuſtody of ſuch Perſons, they 
now came here by Habeas Corpus, and prayed to be diſcharged, becaulz 
the Corporation is diſſolved, and they know not to whom to pay the o- 
ney, and alſo becauſe by the general At of Pardon all Contempts &c. are 
pardoned : But the Court held, that this Collection being for a publick Lie, 
the Money belonged to the King, and that the King is now entitled to 
it, a3 wall to the Money collected tor the Buying ot Impropriations, 4. 
was lately adjudged ; and they doubted whether a Perſon committed ivr 
not obeying a Decree were pardoned ; tor the Commitment ot the Party 
is the Execution of the Decree ; and there is no other way of exccati!s 
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it. . Et adjournatur. Hard. 192. Paſch. 13 Car. 2. in Scacc. Chillenden's 
Cale. 
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| : (B) Execution. To what Dime it ſhall relate for Ham- 
. tenement. Jet 19949 12111 Tor ee, 2-4 Hark Wil 


m 1 a Pan becomes Debtor to the Ring, being ſeiſed of Land 2 Rep 3: - 2. 4c, „ | 
in Fee, and after aliens this Land, yet this Land may be des I 1 
alterwards put in Execution, tho the Alienation was betore any Action 73 ee 


11. Thomas 


commenced ; For it relates to the Time that he became indebted to baer, 
the King and after. 50 Aff. 5. adjudged, Co. 8, Sir Ger. Fleetwood, Caſe. S. P. 
171, 22 E. 1. Rot, Clauſo Memb. 13. i 


Oy BY. 
If the King's Debt be prior en Record, it binds the Lands of the Debtor into whoſe Hands ſoever 
they come; becauſe it is in Nature of an original feudal Charge on the Land it ſelf, and therefore mult 


ſubject every Body that claims under it. Hiſt. View of the Court of Exchequer. 114. " 1 
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2. I an Dfficer Accomptant to the King purchaſe Land originally Ibid. The 160 
to him and his Wite for ner ſointure, and ro his own Heirs, This 1 41 
Land ſhall not be charged during the Lite of the Feme, nor the Feme n hoe For 
tor the Land. D. 5 El. 225. 33. adhudged. the Debr AC- 
crued afrer 
the ſaid Jointure made. Trin. 5 Eliz. Sir William Sayntloo, alias Sir William Cavendiſh's Caſe. 
Pl. C. 321. 9, & 10 Eliz. in the Caſe of Mines, cites 8S C. but that for other Lands of the ſaid Of- 
ficer which he purchaſed at the ſame time after his being indebted, and which he did not take 
to himſelf and his Wife, but let remain in the Hands of others, the Seiſure of them was lawful by 
the Common Law; And ſays, that there were very many Precedents in the Exchequer produced, That 
if any be accomptant to the King, or if any Money, or Goods, or Chattels perſonal of the King, 
come to the Hands of a Subject by Matter of Record or in Fact, the Land of ſuch Subject 15 
charged for it, and ſubject to the Seiſure of the King in whatſoever Hands it after comes, be it by 
Deſcent, Purchaſe, or otherwiſe. S. C cited by Doderidge J. Godb. 292. in Sir Edward 
Coke's Caſe. Jenk. 226. pl. 89. cites S. C. that the Wife's Jointure is not liable to this Debt at 
Common Law; But by the Statute of * 13 Eli, cap 4 in the Caſes of all the King's Officers by Re- 
ceipt, as this Treaſurer was, all their Lands are liable to the King's Debts from the Day on which 
they became ſuch Officers. ———* S.P. Jenk 286. pl. 19. 


3. If a Man ſeiſed in Fee upon his Marriage, conveys it to the Uſe If the Lands 


ok himſelf and his Wife and to his Heirs, and this is for the Join- „ %, 

S cure of his Wife, and after he becomes Officer and Accomptant to the 5%, 486 by 
King, and Dies in Arrear to the King. The Feme ſhall not be charg- 2 — a 
ed tor this Land, in which ſhe was jotntly ſeifed with her Baron be⸗ 


ointure e 


kore he became Dfticer to the King, with the lald Arrear. O. 5 El. 225, %%% Hel: 


f 8 contracted, 
bow 32, 33. ſuch Alienee 
. X claims prior 

5 to the Charge, and therefore is not ſubje t to it. Hiſt, View of the Court of Exchequer. 114 —— — 
- 8 Sce pl. 2. and the Notes. 


„ 4. Tf the Plaintiff in an Aſſiſe finds Pledges, and after 1s amerced 
ber tis Nonkiir, the Land which he had the Oap of the Jledges 
found ſhall be put in Execution. 22 All, 32, 

5. Debtor of the King purchaſes, but the Eftate is conveyed to anther, Godb. 294. 
but himſelf took the Profits. The Lands were ſeiſed. 11 Rep. 92. b. 93. cites 24 U. 3 
Hill. 4 Jac. in the Earl of Devonſhire's Caſe. eng, 2 bg 

6. When Lands are once liable to the Payment of the King's Debt, they 88 7 
are liable into whoſe Hands ſoever they come. Godb. 297. cites D. 224, ; 
225. Cavendiſ}'s Caſe. ; 

7. The Office of Remembrancer and Collector of the firſt Fruits was 2 Roll R. 
granted to A. for Life. Afterwards a Grant was made to . Halend. to 294; 23 
him after the Death or Surrender of A.— B. during the Lite ot A. being ih 178 
ſeiſed of the Lands in Queſtion, covenanted to aud ſeiſed thereof to the and favs, 


Lie that it was 
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hays N Uſe of himſelf for Life, and after wards for 10 Years to the Covenantees /y1 
5 Nob by Payment of his Debts, and after to his firſt Iſſue in Tail Male, and ſo to the 
the Common 2d, 3d, &c. the Reverſion 70 his Daughter and her Heirs, with Power of 
Law, with- Revocation. Atter this Settlement A. dies and B. exerciſes the Office and 
out Aver= dies, and upon Account made with B's Executors, it was found that he 
en * oY was in Arrear 40000 l. It was agreed by Doderidge |. Tanfield Ld. Ch. B. 
der the In- Hobart Ld. Ch. J. of C. B. and Ley Ld. Ch. J. ot B. R. and decreed by 
quiſition, Cranfield Maſter of the Court of Wards, and the whole Court, That 
(uz terras the Lands were liable to an Extent, notwithſtanding the Power of Re- 
= 1 vocation reſerved in the ſaid Conveyance, Godb. 289. Paſch. 21 Jac. in 

the Court of Wards, Sir Edw. Coke's Caſe, als. Sir Chriſtopher Hatton's 


Caſe. 


— „ 


(C) Debt of the King executed. To what Trme it ſhall 


relate. 
This was 1. F a Collector of a 15th alien his Land, and dies without Heir, 
. e Proceſs ſhall be made againſt Tertenants to render Debt to 
Chirton. the King. D. 5. Ma. 160. 41. : 


Trin. 24 E. 2, The ſame Law, tfhe alien his Goods and dies without Executor, 
3. Rot. 4. Be oceſs ſhall be made againſt Potletiors of the Goods, to renver the 


in Scacc. 
ard aloof Debt. D. 4. 5. Ma. 160. 41. 


Fave! Trin. 24 E. 3. Rot. 11. in Scac. Same Caſes cited by Doderidge J. by the Name of Fa- 


vel's Caſe. Godb. 292. 293. in Sir Edward Coke's Caſe. ; 
Same Caſes cited 12 Rep. 2. 3. in Caſe of Ford v. Sheldon. Same Caſes cited by Doderidge ]. the 
Name of Thomas Savell's Caſe, and Walter de Chilton's Caſe. 2 Roll. R. 296. in Sir Edward Coke's Caſe. 


SAL 3. If a Farmer of the King doth not pay his Farm, and the King 
Fol 157- recovers it in Debt, his Land which he had the Day ot the Wrir 
brought and after, into whole ſoever Hands it comes, ſhall be put 

in Execution. 19 ID. 6, 38. b. | 


<ce Forfei- (D) Debt of the King. Execution. To what Time it 
_ ſhall relate for Chattels perſonal. 


Paſch. 8 Jac. x, II the King has Execution againſt another upon his Charrels, this 
ſhall not have Relation for Chattels perſonal to the Tune of 

the becoming indebred to the King. Co. 8. 171, Sir Ger. Eleet wood. 

2, Nor to the Time of the Writ brought by the King. Co. 8. 171. 


0 + 6, 38, b. | 
con; the Execution ſhall nor have Relation to the Time of che 


Judgment given for the King as to the putting in Execution of 


Chattels perſonal. For if they are fold bona fide before Execution, 


all not be ut in Execution. Co. 8. 171. : 
"Or Por the Execution of the King ſhall have Relation to the Execu- 
tion awarded for the King for Chattels perſonal ; for by the Award 
of the Execution the Goods are bound into whatſoever Hands they 


hall come. Co. 8, 171. 


(E) Debt 
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| —— — 
* 


(E) Debt of the King. Execution. To what Time it 
ſhall relate for Chattels real. 


I. DE Execution ſhall not relate to the becoming indebted to 
the King as to the putting in Execution Chattels real. Co. 
8. 171, Sir Ger. Fleetwood. 

2, Nor to the Writ purchaſed. Co. 8. 171, 

3. Nor to the Judgment given. Co. 8. 171, 

4. Bur it ſhall relate to the Award of the Execution; for all Chat- 
tels real which he had at the Time of the Execution awarded, ſhall 
' put in Execution into whoſoever Hands they ſhall come, Co. 

+ 171. 

5. If Baron and Feme purchaſe Land to them for Years, and the 
Baron is indebted to the King, and dies; this Term ſhall be put in 
Execution againſt the Feme, becauſe the Baron had Power to dil⸗ 
_ of the Term. 50 Aff. 5. adjudged. Co. 8. 171, (Quere this, 

r J do not ſee how this can be Law, inaſmuch as the Execution 


does not relate. 
6. A. had a Term in proſs, and then purchaſed the Inheritance, and the 


Term. is declared to attend the Inheritance; then A. becomes Receiver ot 
the King. A. is liable from the Time of his becoming Receiver, and 
the King ſhall have the Benefit of the Term; but if the Term had been 
mortgaged to one that had no Notice 09 attending the Inheritance, he 
e it againg the King. Mich. 1700. Chan. Prec. 125. How v. 
Nichol. 


„ e 


(F) Debt of the King. Execution. //Þ» may be charg'd 


for it. 


I, DE Iſſue ſhall not be charg'd for the Debt of Tenant by the 

Curteſy, 7 having the Land by his Mother, 46 E. 3. 13. 
One ſointenant, if he be Debtor to the King, ſhall not charge the 
Poſſeũlion of che other. 40 All. 36. 

2, The ſame Law, tho' he has nothing who is the Debtor. 40 
All. 36. contra. 

of the Lord of a Manor loſe Iſſues, being ſummoned upon a 
Jury, Proceſs ſhall iſſue out of the Erchequer, to levy them upon 
the Lands of the Copyholders and Leſſees tor Lite and Years, Parcel ot 
the Manor; for the Loſs of Iſſues lies upon the Land, as inherent 
Servitude by the Law, into whoſvever Hands it comes, M. 12 Ja, 
he per Cur. agreed, and that it is the common [?Iraxtce of the Ex⸗ 

lier, 

Fr Tf the King grants a Manor in which there are Copyholders in 
Fee Farm, the Lands or Goods of the Copyholders are not liable 
to the FeeFarm Rent, tho' the Franktenement ts, becauſe the Copy- 
holders are more ancient than the Rent, being by Preſcription. 12 
Ja, B. per Curiam. ies 

5. Tf the King has a Rent by Preſcription out of a Manor in which 
there are Copyholders, if the King has not uſed to levy it upon the 
Copyholds, “ it ſeems that he cannot charge them, in as much as 
they are in by Preſcription alſo, P. 12 Ja. B. 8 

6. If a Man holds of the King, and his Rent is Arrear, the King may 
liflrain in his other Lands and Tenements held of others as well as ot 
himſelt. Br, Prerogative pl. 77. cites 44 E. 3. 45. 
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| ; ; | a 2 — 
in ſuch other Lands as his Tenant has in his own actual Poſſeſſion, and manured with his own Beaſts 
* 


and not in the Poſſeſſion of his Leſſee for Life, Years, or at Will ; for their Beatts are not ſubject r 

ſuch Diſtreſs. 2 Inſt. 132. S. P. 4 Inſt. 119. EN P 
S.P. Hut if the Tenant aliens, deviſes or leaſes at Mill only his other Lands, this prevents the 

diſtraining on thoſe Lands. Hill. 1715. 2 Vern. 714. Attorney General v. Mayor of Coventry. 


Crown 


Aud the 7, Note, that it was held that it the King has a Rent-charge out of my 


K ing may Land, he may diſtrain tor it in all my Land by his Prerogative; but his 


diftrain in 


Allthe Lands Grantee ſhall not do fo. Br. Prerogative, pl. 68. cites 13 E. 4.5&6. 


of his Te- 

nant ſor his Service ; but his Grantee ſhall not do ſo. And fo ſee that in ſuch Cafes the Patentee of the 
King ſhall not 17 the Prerogative of the King, becauſe he is a Subject &c. Br. Prerogative, pl. 68. 
cites 13 E. 4. 5 & 6. | 


8. The Iſſue in Tail ſhall not be charged for the Debt of his Father to 
2 King; by the beſt Opinion. Br. Prerogative, pl. 106. cites F. N. B. 

ol. 217. 
A. mo Leſſee 9. The Courſe of the Exchequer is, that if a Man be in Debt to the 
on King King by Recognizance or other wiſe, his Heir ſhall not be charged if the 
dring Rent, Executor has Aſſets, and a Feoffee that comes in by Purchaſe ſhall not be 
and he aſ- charged, it the Heir or Executor has Aſſets; tor the Heir and Executor 


2 come in gratis. Per Manwood Ch. B. P. 6). b. pl. 20. Marg. 24 Eliz 


in Truft for Anon. 

Payment of the Debts of the ſaid A. and' after the Debts were paid, J. S. reſigned it; but in the In 
terim, between the Aſſignment and the Reſignation, divers Rents incurr'd to the King; and the Barons 
agreed, that theſe Arrearages in Law may be levied upon the Lands of J. S. notwithſtanding the Truſt; 
hut becauſe the Court was informed that the Executor of A. had Aſſets, and continued Farmer of the 
Farm at that Time, they compelled him to pay it; and ny preſent in Court, they impriſoned him un- 
til Payment made, and allowed him his Remedy by Engliſh Bill againſt J. S. becauſe by the Apree- 
ment J. S. was to have paid the Rents to the King. Lane. 39 Paſch. 7 Jac. in the Exchequer. 


10. After Death of any Debtor of the Queen Proceſs ſhall iſſue againſt 
the Executors, the Heir and the Tertenants all 5 7 at one Time; per 
Fanſhaw Remembrancer of the Queen, who faid it was the Courſe of the 
Court. Sav. 53. pl. 11. Paſch. 25 Eliz. in the Exchequer. Anon. 

10. Ceſty que Truſt being indebred to the King, this Truſt ſhall be 
liable to the King's Execution; and in the Caſe ot Sit Edward Coke, 
the Intereſt of the King's Debr did atrach upon the Power of the King's 
Debtor to revoke a Settlement by him made of the Eſtate, and P. 4 Jac. 
1. Ford's Cale, certain Terms were taken in Truſt tor a Recuſant, and 
held liable to the King's Debt of 20 l. per Month; ſo that where the 
King's Debtor hath the profitable Part of the Eſtate, the King ſhall not 
loſe his Debt by any Fiction. 3 Ch. R. 35. 21 Car. 2. in Cafe of Att. 
Gen. v. Sir George Sands. 

But Tenant 11. Lands of a Fointreſs of the Value of 5ool. per Ann. were extend- 
in Dower ed for a Debt prior to the Jointure ; and upon the Inguiſition taken were 
2 2 delivered in Execution at a 5th Part of the Value; but decreed that the 
tor Debt intrinſick Value of the Premiſſes by the Year ſhall be accounted for ſince 
due to the the Death of the Husband, and be applied to the Payment of the Princi- 
King by the pal, Intereſt and Coſts ; and if not ſufficient, the Jointreſs to make it 
Hu _ in good ; but if more than ſufficient, then to repay to the Jointreſs ſo much 
ch * thereof as has been received ſince the Death of her Husband. Fin. R. 


the Lands 199. Hill. 24 Car. 2. Jacob v. Thasker. 
which ſhe 
held in Dower. 3 R. S. L. 13. 


(G) Execution 
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(G) Execution for Debt of the King. At aohat Iime it Ste cbt e, 


a 0 pl. 5 
may be, in what Caſes when Common Perſon is to have 
him in Execution alſo. 


Is 11 a Man recovers in an Action in which Defendant is fined, ff he The Da- 
be afterwards taken in Erecution for the Fine, he ought firit 7.9% 4 
to be in Execution to the Party, if he will, before he ſhall be in Ere- %% 
cution to the King, becauſe the King comes to the Fine by the be leid 
Slltt of the Party. 7 Y. 6. Te ny 1 
ine for the 
King only in Decrees and Popular Actions; becauſe here the Proſecution of the Party is the Means by 
which the King comes to the Fine; but let the Proſecutor take Care that he does not delay the levy- 
2 his o—_ &c. to the King's Prejudice; for if he does, the Execution of the Xing fall not wait, 
enk. 241. pl. 23. | 
J The Party grieved by ſuppreſſing a Will was preferr'd in his Remedy for his Damages on an Infur- 
mation in the Star-Chamber before the King for his Fine. Noy 104. Brereton v. Townſend. 


2, Ik upon an Extent upon a Statute Staple againſt B. at the Suit S. P. D.: b. 
of A. the Sheriff extends the Lands, and takes the Goods, and ſeiles pl. 2 * 
them into the Hands of the King, according to the Weit, dur he does Auf the 


cauſe the 


not make Livery, and alter a Writ of Prerogative iſſues out of the Ex- King's Debt 
chequer, rehearſing the Prerogative of the King to be firſt ſatisfied is in Nature 
of his Debt, and commands the Sheriff to levy the Debt, ok the „e 
King which B. owed him vt3. 100 l. of the Goods of the Debtor, Which if ie 
and if he has not ſufficient, then to extend his Land; and this comes on the 
Writ is delivered ro the Sheriff after the Return ot the firſt Writ of Ex- Land before 


tent, but it was not return'd at the Day. In this Caſe the Sheri _ 2 
ought to execute the Extent for the Debt of the King, becaule the {1ccreq, ir 
Iroperty of the Hoods and Land was not in 4. before fi Y Were feires them 
elivered to him by a Yrit of Liberate, and * therefore liable to the * it might 
Extent of the King. D. 3. E. 6. 67, 20. Stringfellow's Caſe. for the ori- 


: ginal Service 
at firſt impoſed ; but if there had been a lawful Alienation of them before ſuch Debt, there it ig not the 


Feud of the Tenant ; and therefore ſuch Charge cannot affect it. Therefore if there were a precedent 
Jude ment or Statute Staple & Liberate purſuant, before the King's Extent comes down, it cannot charge 
the Lands, becauſe the &: wg is altered by the Extent of the Subject which relates to the Time of the 
of the Judgment given. Hiſt. View of the Court of Exch. 115. 

Note alio, that the Lien on the Lands for the Sul jedi“ Debts is by Stat. N. 2. For before that the 
Judgment did not bind the Land; but the King's Debt bound the Land before the Statute. But the Sta- 
tute does not touch the King's Prerogative. Hiſt. View of the Court of Exch. 116. 117. —* Burt 
when they were actually delivered out to the Officer by the Liberate, they then no longer belong to 
the Debtor, ſince the King's Writ had delivered them over for Satisfaction of a Debt that was prece- 
dent to the King's; for the Creditor did not take them under the Burden of the King's Debt, becauſe 
his Lien was antecedent to the King's Debt; and it were repugnant to conſtrue him to take the Land 


Sub Onere of the King's Debt, when he took it in Satisfaction of a Debt precedent. Hiſt. View of the 
Court of Exch. 117. 


3. Ik A. recovers Debt againſt B. in B. and upon this a Capias is D. 197. pl. 
directed ro the Sheriff to rake B. in Execution, and the Sheriff takes 44; Paſch. 3 


him, and after betore rhe Day of the Return of che Capias, a Writ of x6 8 


Prerogative iſſues Out of the Erchequer againſt B. for 100 l. Debt 
due to the Ring, and this Writ bears Teſte a Day before B. was taken 
upon the Capias ad Satisfaciendum; in this Cale B. ſhall be in 
Execution for the Debt of the King, and allo upon the fatd Judg⸗ 
ment of A. D. 3 El. 197. 44. | 

4+ Tho the Debtor of the King be in Execution by his Body or his por by the 
Land tor the King, yet the Subject may alſo put ot take him in Exe- Execution 
cution by his Body ; for the Statute of 25 E. 3. * 13. (where it is ſaid of Lad or 
that the Subjects Execution ſhall ceaſe till the King be larished,) is to be 2 the 

intended 
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„eren intended ok Trecution by which the Ring ſeiles Land or Goods, but 
iced lob the Body is all to all, Hob. G. Sherley's Caſe 160. 


115 pl. 129. f 
S. C. ———#* It ſhould be (19) and is 25 E. 3. St. 5. cap. 19. 


8 C. cited 5. Two ſued to have Execution of « Statute Merchant, and the ckeriff 
Godb. 299% yeturn'd that the one of them was dead ; and the Court awarded that 7/4; 


er Dode- > 
iden . in Other be received to ſue alone, and he fed till now, when the Sheriff re- 


Sir Edward turned that he had extended the Lands, but did nct return that he has * 


Cog Caſe. livered it to the Llaintiff; by which Belk. prayed that the Sheriff be 
—Ibj Lites amerced; upon which came one tor him who, made the Recognizance 
Eli. D.19-, and ſaid that he was Debtor of the King, and had Writ out of the 
in Lord Da- Chancery, rehearſing that he was Debtor in the Exchequer, and prayed 
cres and that Execution ceaſe till the Debt of the King be levied. Belk. confeſs'd 
8 4. it, and prayed that Proceſs be continued in the Roll till the Debt of the 
cites D. 328. King be levied ; and fo it was, and no Capias iſſued &c. Firzh. Execu- 
where the tion, pl. 38. cites P. 41 E. 3. 


Words of 
the Writ of Privilege ſhew that the King is to be preferr'd. 


6. A. being indebted to B. in 40/. to be paid by equal Payments at two 
ſeveral Days, and being bound for the Payment thereot with two Sureties, 
bargains eg by Indenture certain Cattel, and tor 40 l. pre Manibus ſo- 
lut. certain Cattle &c. In the Indenture, it was covenanted that if A, 
ſaved harmleſs the Sureties from the Penalty of the ſaid Obligation, then 
the Bargain and Sale ſhould be void. Afterwards it was agreed that A. 
ſhould uſe the Cattle at the Will of the Sureties. Before the ſecond Day of 
Payment A. kills himſelf, he not having paid any of the Money, and the 
Cattle being in his Poſſeſſion, it was adjudged that the Almoner ſhould 
have the Beaſts or the Money tor which they were ſold, but ſhould 
diſcharge the Sureties againſt the Debt; Per tor. Cur, contra Dyer. D. 160. 
b. Paſch. 4 & 5 Ph. & M. in the Star-Chamber. Anon. 

For theſe 5. A. acknowledged a Statute to B. and after wards A. acknowledged ano- 
Lands were fer to C. and afterwards C. aſfigned to J. S. who aſſigned to the uten. 
never the . ä g D. 
Lands of the After B. ſued out Execution of the Land of A. and he has it extended 
Queen's and a Liberate of ir. It was agreed by all the Barons, that B. having 
Debtor or Execution before the ons his Execution ſhall ſtand, and the Queen 
Aſſignor. Cannot put him out. 3 Le. 239. Curſon's Caſe. 


Hiſt. View 
of the Court of Exchequer 118. ——But if Land had been extended at the Suit of the Queen, then 
the Queen ſhould hold Place, although it were a Statute of a Puiſne Date. 3 Le. 240. Trin. 30 Eliz. 


S. C. by Name of Hungate v. Hall. 


— 


See Diſtreſs (H) Execution for Debt of the King. The Prerogative 
(8 of the King in Executions. 


1, 27 E. 1, Rot. Fin. Memb. 18. Writ to the Archbiſhop to ſe- 
ueſter Bona Eccleſiaſtica &c. who died, and this donec ſutfic. Securit. 
e Debiris Regis &c. 

2, Ik a Man dies indebted to the Ring, the King map ſend to 

ſeiſe the Goods of the Deceaſed till Satistaction. 6 E. 1. Rot. Fin. 


emb. 4. command to ſeiſe a Depolicum in Cuſtody of the Friars 


pon his Death, becaule indebted to the King. Memb. 4, 5. Upon 
eath of any other being in Debt to the King. 11 E. 1. Rot. in. 
Memb. 5. Accepra Securitate of the Erecutors for the Detts of the 
Ring chen Licence to adminiſter &c. 


3. 34 E. 


mors. 27 E. 1. Memb. 7. Writ to ſeiſe the Goods of a Sheritf 


—_— 


— — — 
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3. 34 E. 1. Rot. Fin. Memb. 12. de Catallis Archiepiſcopi Cant. 
captis in Manum Regis quia indebted to the Bing, et Catalla Vendi- 
tioni exponit unde Rex de tacili detrauded cc. 


4. The King may ſeiſe the Land of 1s Debtor. 43 E. 3. 9. b. All Debts 

to the Kiny 
bind from the time the ſame are contracted ; For the Debts that were of Record, always bound Abe 
Lands and Tenements, and the Debts not of Record, by the 33 H. 8. 39. bind as a Stature Staple ; For 
all Lands being held Mediately or Immediately from the King, when theretore any Debt was recorded 
of any Perſon, it laid the Eſtate as liable ro ſuch Debt as if it had been a Reſervation on the firſt Pa- 
tent; and therefore as the King could ſeize for the Non-payment of the reſerved Rents, to he could 
ſeize the Lands for any Debt with which the Lands were charged; but the Lord giving out any Te- 
nure for Knight's Service, or other Service, could not feize for the Non-performance of ſuch 
Service, as they did amongſt foreign Feudiſts, becauſe the King had an Intereſt in ſuch Service; For 
ſince the Baron was to come attended with ſo many Knights, the King had an Intereſt in the Vaſſals 
who were to attend him; and therefore Lords are not permitted to ſeize the Feuds of their "Tenants 
but to diſtrain them for the Service reſerved, In the ſame Manner, if a Debt was recovered by the 
Lord in his Court-Baron, he could only order the Bailitf to levy that Debt by Dittreſs ; but he had 
not the ſame Remedy for the Debt recovered in his Court, as he had for the Rent annexed to the 
Land; and therefore as the King, who had the eminent Dominion, could ſeize for the Non-perfermance 
of the Tenure, as the Lord of the Feud had by the Feudal Law; ſo whenever he had charged a Debt 
on his Tenant, he had the fame Remedy as on an original Reſervation ; and therefore the King, having 
a Right to ſeize for the Reſervation, had likewiſe a Right to ſeize for the Debt; but the Lords having 
no more than a Right to levy on the Goods and not a Right to ſeize the Land it ſelf, the Debt to 
the Lord did not bind the Land as the Debt of the King did, which ſubjected the Lands ro a Seiſure 
from the time it was on Record; But Goods were bound at Common Law from the Teſte of the Writ, 
whether it was a Levart ora Fieri Facias, becauſe otherwiſe the Debtors by Alienation of the Chat- 
tels might diſappoint the Executions of their Lords, who having by their Proceſs a Right to diſtrain 
Goods, there aroſe a Lien on the Goods from the time the Levari was taken out; and the King's 
* vo could not be leſs than the Right of the Subject, and therefore bound the Goods from 
the Teſte of the Writ; but this was found inconvenient ; and therefore by the 29 Car. 2. cap. 3. no 
Execution ſhall bind the Property of Goods, but from the time of the Delivery of the Writ to the 
Sheriff; Vide tit. Execution, fol. 99. cap. 4. But this Act ſeems not to extend to the King, for an Ex- 
tent of a latter Teſte ſuperſedes an Execution of the Goods by a former Writ ; becauſe by the King's 
Prerogative at Common Law, if there had been an Execution at the Subjects Suit, and atrerwards an 
Extent, the Execution was ſuperſeded till the Extent was executed; becauſe the Publick ought to 
be preferred to the private Property; and the rather, becauſe the King is ſuppoſed by publick Buſi- 
neſs not to be able to take Care of every private Affair relating to his Revenue, and therefore no 
Time occurs to the King; and if he was to be prevented of his Execution by another Perſon coming 
in before him, Laches muſt be imputed to him, which the Law does not allow. and fince the King's 
Debt is preferred in the Execution, therefore an Executor is obliged by the Law to pay the King's 
Debt on Record, before Deht on Record to a Snbject. Hiſt. View of the Exch. 110, 111, 112, 11 3 114. 
cap. 6. * This ſeems to refer to a MS. of the Author's, and you may ſee S. P. at 2 New Abr 
(publiſhed by Mr. Bacon) 363. tit. Execution (1) 


5. E. 1. Rot. Patent. Memb. 20, The King granted ro A Bi- F Ski 
ſhop quod poſſit condere Teſtamentum of all his Goods quæ non ſunt E- * Fol. 159. 
piſcopatus, & quod Executores liberam habere poſſint Adminiſtratio- 
nem &c. 

6. 8 E. 1. Rot. Patent. Memb. 27. The King granted to J. B: 
quod quandocunque moreretur Executores ſui poſſint habere Liberam Ad- 
miniſtrationem de Bonis ſuis ad Debita ipſius Johannis ſolvend' & Execu- 
tionem Teſtamenti faciendam, & quod de Debitis, in quibus idem Johannes, 

2 tenetur, ad Heredes iplius Johannis nos capiemus & non Executores 
uos. 

. It aReceiver of the King be impleaded in *B. a Writ of Privilege may Vi. C. B — 
be granted out of the Exchequer, in which ſhall be recited the Preroga⸗ But * 
tive of the King, quod a quibuſcunque Debiroribus noſtris ſunt Debita ee This 
noſtra levan. & de bonis eorum Solvend' priuſquam Creditores ſatisfac. — and Le. 
&c. andjafter a Command [ was] not to proceed in theJIlea, but that 223. 
thc et . proceed againſt him in the Exchequer ik he will 
KC. + 15+ 16 328. 9. 

8. Tf a Man has Judgment upon an Obligation againſt A. who dies, 
and after another Obligee of A. aſſigns his Obligation ro the King, the 
Executor of A. may after ſatisfy the Judgment before the Debt of 
the King, inaſmuch as the Debt now due to the Ring was not ot 
Record before the Death of the Teſtator. Trin. 8 Ja, Scacc. per 


Curiam. 
62 9. The 


— — Dr — . 


N 


518 Prerogative of the King. 


In % ie 9. The King's Debtor brought a Hue Minus in the Excequer againſt 
*, in the his Debtor: The Defendant appeared, and the Plaintiff afterwards 
neg: would have been nonſuit, but the Court would not ſuffer him ſo to be: 
Fc 3 K And it was there ſaid, That a Releaſe by the King's Debtor unto his Deb 
Cotrait, the tor would not diſcharge the King's Debtor as to that Debt; per Doderidge 
Defendant . CGrodb. 291. cites Hill. 20 E. z. 


cannot Ware I 


—— 


lis Laws; becauſe the King is to have a Benefit by the Suit, although the King be no Party to the 


Suit. Godb. 291. per ISS 3 | 4 Rep. 95. b. in a Nota of the Reporter, and cites 8 H. 5. 


Ley. 66. 20 E. 3. Ley. 52. 10 H. 7. 6. 


And yet if A. 10. Where the Baron is indeltid to the King, and he and his Fee pur 
be indebted chaſe Land for 60 Years, and he dies, the Feme 1hall be charged. Br. Join- 


pub gy 8 tenants, pl. 30. cites 50 Afl. 5. 

B. purchaſe . 

jointly in Fee, and A. dies, and B. ſurvives, he ſhall not be charged ; Note the Diverſity ; For the 
other is only a Chattel, all which the Baron may alien without his Feme. Br. Jointenants, pl. 30. Cites 
50 AN. 5. 


And it ens of 11. If a Man is bound to two by an Obligation, and the oe is ontla%d, 


2 be Fol and the King gets the Obligation, he ſhall have Action alone; For of an 


Obligation entire Chattle the King ſhall not have a Partner. Br. Forfeiture de terres, 
is forfeited pl. 16. Cites 19 H. 6. 47. 

ro the King : 

after Office thereof found. Ibid. pl. 38. cites 8 E 4. 4. 


12. If a Bond be enter'd into to the Queen for Payment of Money, but 
not iurolld in any Court, this Debt thall be paid preferably to any Debt 
due to a Subject. And. 129, 130. pl. 176. Trin. 26 Eliz. Skroggs v. 
Greſham. 
3 Le. 240. 13. It A. recovers a Debt in C. B. ſo as he has Title to ſue Execution by 
Trin 32 F. Elegit, and the Defendant ſells his Lands, and afterwards A. afſiens his 


— og Execution to the Queen, the ſhall not have Prerogative againſt the Feotite 


That all the to have Execution of the whole Land but of a Motety only. Agreed per all 
Lands ſhould the Barons. 3 Le. 239. in Curſon's Cale. 

be extended. 

S. C. by Name of Hungate v. Hall The Prerogative of the Queen which makes it a feudal Charge 
never affected theſe Lands; For they became the Lands of the Feoffee before the Defendant was in- 
debted to the Queen, and ſo are ſubje# to the ſame Lien only as they were when it was only the Debt 
of the Defendant. Hiſt. View of the} Court of Exch. 118, 

A. confeſſed two Judgments in Debt upon Bond to B. and was bound to of: S. in a Bond bearing Date 
before the Judgments. J. S. aſſigned his Debt to the King; Afterwards B. ſued out two Elegits ; by one 
he has the one Moiety, and by the other the other Moiety of A's Lands extended; then Proceſs iſſued 
out of the Exchequer for the Debt aſſigned by J. S. to the King. The — were, 1ſt. If the 
King's Debt ſhould be preferred ? And it was held that it ſhould not; Becauſe here the Subject“ 
Title is prior to the King's; otherwiſe where the King's Debt is in equal Degree; For there it ſhall 
be preferred, but not otherwiſe. Second Queſtion was, whether any of the 2 are liable to the 
King's Debt, in as much as B. had extended all the Lands, whereas by his ſecond Elegit he ought to 


have taken but a Moiety of a Motety ? But this was held to be well, becauſe the Judgments being of 


the ſame Term were of equal Date, the Term being but as one Day in Law; And Judgment accord- 
ingly. Hard. 23 Mich. 1655. in the Exchequer. Attorney General v. Andrew. | 


14. Lands worth 40 J. per Ann. were extended by Conuſee of a Sta- 
rute at 201, per Ann. Atcerwards, the Queen who was A/gnee of another 
Conuſee, by means of his being outlawed, ſued out an Extent of the Over- 
Value, which was found; and upon a Scire ticias ro anſwer the Surplu- 
ſage ro her, it was adjudged that the Queen has no ſuch Prerogarive; and 
udgment was given tor the firſt Conuſee. Cro. E. 265. Mich. 33 & 34 
iz, B. R. The Queen v. Wall and Green. 
The King 15: It A. is indebted to the King and alſo to B. the King may protect A. 


by his Pre- from the Execution (but not from the Suit) of B. until the King's Debt 
rogative re- 


irly is to be farisfied, unleſs B. gives Security to the King to pay him the Debt ot 


2 preferred A. Jenk. 213. pl. 52. 


in Payment 


of his Duty or Debt by his Debtor, before any Subject, although the King Debt or Duty le the nter; 


An 
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And the Reaſon hereof is, becarſe Theſaurus Regis eſt Frndamexinm Belli, & Firmamentum Pacis; And 
thereupon the Law gave the King Remedy by Writ of Protection, to protect his Debtor that hie 
ſhould not be ſued or attached until he paid rhe King's Debt; But Jereof greep ſeme Ii onverience; For 
to delay other Men of their Suits, the King's Debts were more {lowly paid; And for Remedy herce/ 
it vas enatted by the Statute 25 E. z. that the other Creditors may Fave i eir Actions agair ff the King's Debicy, 
and proceed to Judgment, but not to Executton, wnleſs be ill tale nen him to pay the Kire's Debt, and 14 11 
be ſhall have Execution againſt the King's Delte for both tle Debts. Co. Litt. 131. b. - Put in ſome 
Cifes the Subject ſhall be ſatisfied before the ing; For regularly whenever the King 1s intitled to 
any * Fine or Duty by the Suit of the Party, the Party ſhall be firſ? ſatisfed, As in a Decies tantum; And 
ſo if in an Action of Debt the Defendant denies his Deed, and it is found againſt him, he ſhall pay 
a Five to the King, but the Plaintift ſhall be firſt ſatisfied, and ſo in all other like Caſes. And fo 
it is in Bills preferred by dubjects in the Star-Chamber, their Coſts and Damages (if any be) ſhall 
be anſwered before the King's Fine, as it is daily in Experience. Co. Litt. 13 1. b. 

* A. forged a Cuſtemary of the Services and Cuſtoms of a Manor to the Prejudice of the Lord; 
This is a Forgery of an Intereſt within the Statute 5 Eliz.. 14. the Party grieced ſhall have double 
Colts and double Damages, and upon Judgment in this Cafe in the Star- Chamber, theſe Damages and 
Coſts ſhall be levied of the Goods, Chattels, and Lands of the Offender ; and the Bie laid on the 
Oftender for the King in this Caſe ſhall wait till the Damages and Coſts are levied for the Party 
grieved. By all the Judges of England. Jenk. 241. pl. 23. cites 15 Eliz. D. 323. 8 
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(I) Execution for the King. The Cood of whom ſhall be See E, if 


put in Execution. | 1 
11238 
1. IFJ a Corporation be fined, the Fine ſhall not be levied of the 10 (| 
Goods which every one has in ſpecial by himſelf, but of the 1 
Goods which they have in Right of the Corporation. 9 Þ. 6. 36. b. | 11 
2. The 1 may diſtrain the Beaits of a Stranger Levant and Cou- Cro. E. 43. 47 
chant upon the Land of his Debtor, upon Mrit Levari Facias. M. 8. C. 1 
37. 38 El. B. B. between rd and Bateman; per JIopham. Hill. 1488 
8 Ja, Scacc. Richardſon's Caſe. | ; eh: | 
3. Bur he cannot ſell thoſe Beaſts of the Stranger taken upon this Cro E. 4 1 
Writ as he may the Beaſts of the Debtor himſelt. M. 37. 38 Cl. en a Fj 


a 8 is ruſt t 
B. B. between ford and Bateman; per JPopham. Hill. 8 Ja. e Is 


Scacc. Ric hardſons Cale, per Curiam. 1 Car. at Reading Term, be- the Printer, 
tween Dien and Derby, adjudged upon Oemurrer. But it was nge DV | 
not averr'd, (as J believe) that the Beaſts were Levant and 5 e LT | 
Couchant. of R off | 


Manuſcripr. 
For the End of a Levari Facias is to have a Sale; and thevefore to allow they may be taken on a Leva- | 
ri Facias and not ſold is a Contradiction. 12 Mod. 17S. Hill. 9 W. 2. in Caſe of Britton and Cole. 
Skin. 619. S. C. and P. 


| 
| 
4. It rwoTenants in Common are, and the one is indebted to the King, S. P. and fo ; | 


the King can nor take the Beaſts ot the other Tenant in Common going 52 2. Wh | 
upon the Land, and ſell them for the Debt; inafmnch as their going ae Wi 
was lawful upon all the Land. Dill. 8 Ja, Scacc. per Cur. Rich» Book, ir Aft: 


5 A ill be o- l 
ardſon's Cale. Serwis fe 1 


Cattle that come in Ly II reug on the Land of the King's Debtor, and are there Levant and Couchant. 12 1a 


Mod. 178. Britton and Cole. |; 

5. Ik the Debtor of the King ſuffers A. to manure his Land, the Lane 97. 5. ' IM} 
Goods ot A. may be ſeiſed by the King for the Debt. M. $Ja, 8 1 iti 
Sac. per Curtam. Brackenvury's Cale. | bury's Cale. . «bi 

6, Jt Tenant of the King by Rent tc. ſuffers Arrears to incur, 1 
and atter leaſes the Land ro another, the King map Diſtrain the 1 

 Eoods of the Leflee in any Place out of the Land charged. But | 11 
be cannot ſell the Diſtreſs; Becauſe non conſtat, whether the Rent 1 
be due or not. M. 17 Ja. B. per Dub. il i 

1 tl. 
1 
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520 Prerogative of the King. 


7, Ik the Conuſee of a Statute dies Inreſtate, and Adminiſtration js 
granted to his Feme who takes J. S to Baron, who becomes a Debtor to 
the King, the Chattles which J. S. has in Right of his Wife as 
Adminiſtratrir, ſhall not be extended for this Oebt of the King; be- 
cauſe thoſe Chatties are to pay Oebts tc. Paſ. 20 Jac. Scac. be: 
tween Buckler and Rogers, adjudged per Curiam, and ſuch an Ex: 
tent quach d for the Caule aforetatd ; and the Barons * laid, that 
*#9. 160, It it is the common Courle, and it was then ſald by Mr. Weſton 
that ſuch Recognizance is not aflignable to the King, and that this 

has been ſo ruled. 

8, All the Goods of the Debtor ought to be fold for the Debt of the 
King, deductis neceſſariis Sumptibus Debitoris ad ſola Victualia hoc 
eſt Neceſſitati non Superfluitati & ut Nature ſatisfaciat, non Crapulæ nec 
ſoli Debitori ſed Uxori ejus & filiis & Familie, qui prius exhibuerit dum 
ſibi viveret & exceptis Fauis & Armis of a Knight; Becauſe it is not 
for his Dignity to go on Foot, and excepris bobus & Afris Carucæ. 
All this is in Ger. de Tilburie. 57. b. 58. See this at large and 
well explained there. 

9. See Regiſter Original, fo. 100. b. that it is not lawful to dif: 
train Propriam Equitaturam Hoc eſt, the Pute of a Man where he 
has other ſufficient Chattlels tu diſtrain. But it does not appear there 
for whom the Diſtrels was. Vide Selden tit. of Honour 321. ſays 
— this Equicatura, is a Horſe which a Man keeps for his Journey- 
ng. | 

b A prior Alien was indebted to the King for his Farm-Rent: And 
being ſued for the ſame, he ſhewed, That there was a Parſon, who Held 
a certain Portion of Tithes from him, which were Part of the Poſſeſſions 
of the ſame Priory, which he kept in his Hands, fo as he could not pay 
the King his Farm-Rent, unleſs he might have thoſe Tithes which were 
in the Parſon's Hands. Wherefore a Writ was awarded againſt the Par- 
ſon to appear in the Exchequer, and to ſhew Cauſe why he ſhould not 
pay the ſame to the King for the ſatisfying of the King's Rent. And 
there Skipwith Juſtice ſaid, That for any Thing which toucheth the 

King and may turn to his Advantage to haſten the King's Buſineſs, that 
the — had Juriſdiction of it, were it a Thing Spiritual or Tem- 
poral. Godb. 291. per Doderidge J. cites 38 Aſſ. 20. and cites 12 E. 3. 
Swald's Caſe to the ſame Purpoſe. 
The King 11. The King may diſtrain for his Debt due to him; and if a Man be 
ſhall have indebted to him who has Tenants who owe him Rent, he may make Levy 
2 ae upon them, and this ſhall be a good Bar for them againit their e 
the King: Who 18 Debtor to the RIDE, Thar they have paid it to the King by Levy 
Debtor paid &c. And this Levy is by Prerogative. Br. Prerogative, pl. 39. cites 21 


unto him; H. 7. 12. 
per Dode- | 
ridge J. Godb. 290, 291. cites 21 H. 7. 12. theAbbot of Ramſey's Caſe.—As the Prior of Ramſay was 
indebred to the King, and another Prior was indebted to the Prior of Ramſey, and then it was plead- 
ed in Bar, that he Pad paid the ſame Debt ro the King, and the Plea holden for a good Plea. Godb. 
290, 291. Paſch. 21 Jac. in Sir Edward Coke's Caſe. S. C. cited by Doderidge] 2 Roll R. 295. in 
Sir Edward Coke's Caſe. And 2 Roll. R. 297. in S. C. Tanfield Ch. B. agreed the Caſe of the 
Prior of Ramſey. 21 H. 7. 12 & 16. and faid, that when he was a Student, Dyer called for the Re- 
cord thereof in the Common Pleas, and the Record is according to the Book. 

And if Rent be due and payable unto me by my Leſſee for Years, the ſame may be taken for the 
King's Debt, and the ſpecial Matter ſhall be a good Bar in an Avowry for the Rent. Godb. 291. cited 
by Doderidge J. as 38 E 3. 28. 
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(I. 2) Lands of whom ſhall be put in Execution, Join- 


tenants Cc. 


1. IT is agreed, that if A. is indebted to the King, and he and . N. Br. Execu- 
_— jointly, and A. dies and J. N. ſurvives, J. N. nor his Lands —_—_ 
ſhall not be charged to the Debt of che King; Quod Nora. Br, Charge, 5. here a 


: But where a 
pl. 34. cites 50 All. 5. | Lack bande 


to the Baron 
and Feme for forty Years, and the Baron is indebted to the Kino, and dies within the Term, the Feme 
ſurvives, and has the Term ; and the Feme was charged by Award notwithſtanding the Survivor, be- 
cauſe it was only a Chattel in the Baron, and purcha/ed to them before the Coverture, and therefore Ex- 
ecution was awarded againſt the Feme by all the Juſtices. Quod quære it Law, Br. Charge, pl. 34. 
cites 50 Aſſ. 5. r. Execution, pl 148. cites S. C. 


(K) Nhat Things ſhall be put in Execution for the Debt vide () pl 
9. (M. 2 


of the King. 3 


1. IF a Cuſtomer be indebted to the Ring, and has purchaſed with Ibid. cites 
the King's Money certain Land, and by Covin to defraud the King, 1 24 E. 
cauſed the Feoffor to enfeoff his Friends in Fee, and notwithſtanding 3. BS 


he himſelf takes the Profits. This Land ſhall be leiſed for this Debt quer. * Wal- 


until tC. D. 4+ 5+ Ma. 160. 41. lot; wo 
ton's Caſe, 
. C cited by Doderidge J. Godb. 293. in Sir Edward Coke's Caſe. S. C. cited 12 Rep. 


2, 3. in Caſe of Ford v. Sheldon. 7 S. C. that his Friends were infeoffed Not to his Uſe, but 
uon Confidence between him and his Friends fo that he might diſpoſe thereof, and therefore this Land was 
extended ; Cited b cer hay = J 2 Roll. R. 296. in Sir Edward Coke's Caſe as Walter de Chil- 
ton's Caſe S. C. cited by Tanfield Ch. B. 2 Roll R. 297. as 24 E. 3. and ſays the Reaſon is, be- 
cauſe he might make Diſpoſition thereof; And when Writ iſſues to the Sheriff, it is to enquire of what 
Lands Habuit Vel Seifitus fuit, not quas 'Terras Habuit & Seiſitus fuir ; For if he has todiſpoſe, Habu- 
it, and then liable to the King. S. P. Godb. 295. cited per Tanheld Ch. B. as adjudged 24 Eliz. 
in Morgan's Caſe. S. C. cited by Tanheld Ch. B. 2 Roll. R. 298. in Sir Edward Coke's Caſc. 


— 1 


2. A Clerk of the Court was aſſign'd to receive Monies for the King, S C. cited 
who had Feoffees of Lands to his Uſe : And the Lands were found and 4 ng rk 
ſeiſed for the King's Monies, by Force of the Word (Habuit.) Cited N 2 i 


R. 297. 
per Tanfield Ch. B. Godb. 294. Paſch. 21 Jac. in Sir Edward Coke's Sir Edward 
Caſe, as Mich. 30 H. 6. Rot. — 
—y nc 


Sheriff of a County being indebted to the King, his Feoffees were chargeable to the Rog Debt by Force 
of the Word (Habuit) for Habuit the Lands in his Power. Cited per Tanfield Ch. B. Godb. 294. 
Paſch. 21 Jac. in Sir Edward Coke's Caſe as 32 H. 6. Philip Butler's Cafe. And 6 E. 4. 
Bowes Caſe accordingly. S. C. cited per Tanfield Ch. B. 2 Roll. K. 297. in Sir Edward Coke's 
Caſe. So a M ide being indebted to the King, her Feoffecs were chargcable to pay the King's 
Debt; becauſe ſhe had Power of the Land, it being found by Inquiſition that Habu. Cited per Tan- 
feld Ch. B. Godb. 295. in Sir Edward Coke's Caſe as 34 H. 6. and cites 1 R. 3. accordingly. 


3. B. An Officer of the Exchequer had Lands in the Hands of Feoflees S. C. cited 
upon Truſt, and a Writ iſſued out, and the Lands were extended for the & Hovart 


Bb aps. - 3 Ch. J. 
Debt of B. in the Hands of his Feoffees. Godb. 299. in Sir Edward R. 5 1 
Coke's Caſe, cited by Hobart Ch. J. as Babington's Caſe. Sir Edward 
Coke's Caſe. 
So the Xing Farmer had Feoffees to his Uſe, and died indebted to the King; and upon an Inquiſition it 
was found that (Habuit) ; for he had them in his Poſſeſſion, by compelling his Feoffees my Equity in 
Chancery; and therefore it was adjudg'd that the King ſhould have the Lands in the Feofte:'s Hands 
in Extent. Godb. 294 in Sir Edward Coke's Caſe, cited by Tanfield Ch. B. as - H'6. in the Ex- 
chequer 2 Roll Rep. 297. in Sir Edward Coke's Caſe. S. C. cited by Tanheld Ch. B. as 1: H. 6 


6R D. having 
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S C. Cited 4. D. having Lands in other Men's Hands upon Truſts, the Lands 


Gh alas were ſeiſed into the King's Hands tor a Contempt (and not for Debt or 


R oll 1 Damages to the King). Cited per Hobart Ch. |. Godb. 299. in Sir Eq. 
in Sir Ed- ward Coke's Caſe, as Sir Robert Dudley's Caſe. 
ward Coke's 
Caſe, as 5 Jac 


, 


g. Money was levied by Sheriff upon a Debt recovered by A. againſt B. 
which the Sheriff did not deliver, but was ordered to be brought into 
Court till a Difference that aroſe about it was determined. B. was indebt- 
ed to the King, and a Writ iſſued ro inquire what Goods &c. he had. 
The Court conceived that the Money being but as a Depoitum there, they 
might find ir ; and the Court did not protect it from the Inquiſition, but 
would make no Direction tor the finding it. Vent. 221. Monk's Caſe, 

6. A Copy bold Eſtate is not to be ſeiſed upon a Recognizance. Per Holt 
Ch. J. Trin. 1 Ann. B. R. Farr. 38 Anon. 


us b. 1 (L) at Thing vill be 4 Diſcharge of Land of the 


1 Debt of the King. 
Hob. 45 1. I F a Receiver be indebted to the King for Arrears of his Re- 
: Tord cp 1 ceipts, and being ſeiſed of Land in Fee, conveys it in Fee to J. S. 


Baron L Tan- Who conveys it to the King in Fee, and immediately retakes it of the 
field] made a King in Fee, rendring a Rent to the King in Fee Pro omnibus Redditi- 
Doubt of bus & Servitiis, & omnibus Clameis quibuſcunque. In this Cale this 
— * fel. Land is not liable or ertendible for this Debt ; for the Land is not 
aid) that he Chargeable it (elf, but in reſpect of the Perſon who is the Debtor, as 
rook the Uſe in Caſe of a Statute; ſo that when the King takes the Land, the 
of the Ex- Debt is not by this diſcharged, but may be recovered agatnit the 
ehequer *2.. Debtor himſelf, But the Land in the Hands of the King is not 
except the | CYargeable, and then when the King conveys it over, he cannot 
p N 
King's e aſgatnſt his own Conveyance charge the Land. Hub, , Villen 
tentee [had Fleetwood and Sir Roger Aſbton 's Caſe. | 


the ordinary 
of all Duties, Debts and Demands. And that therefore 


Clauſe of Covenant and Grant to be diſcha 
they all ed, that their Opinion in this Caſe ſhould be made up in the Decree for the 1 of 
S. C. N 


this Land, without Prejudice to the Uſe of the Exchequer for the King's Debt there. 
o. Paſch. 15 Jac. That it was reſolved by the Lords Ch. J. Coke, and Hobart, and the Lord Ch. B. 
anfield, That the Land was not extendible, but diſcharged in Law by the Poſſeſſion of the King; 
and decreed accordingly. 


* Hob. 46. 2. Tf a Receiver be in Debt to the King, and the King releaſes to 
in S. C of the Tenant of the Land, which the Receivor had after he was Debtor to 


Fleetwood . - , 
v. Sir Roger the King, [* All Rights and Tirles,] this does not Diſcharge the 
Aſhton, ** Land; for the Land is not charged but in reſpect of the Perlon. For 


the Debt does not give any Right in the Land. Hub, 43. 4 57 
3. By 2) Eliz. cap. 3. S. 8. If the Accountant or Debtor had a Quietus 


eft in his Lite-rime, that fhall diſcharge the Heir the Debt. 


W 


8 —_— —_— 


— 


(M.) Debt of the King. How Execution may be. 


Prynne's 1, Rot. Parl. 17 E. 3. N. 45. Commons pray, that in caſe 
Abe . a Jan be Found in the Exchequer ebtor to the King in Cale thc 
45. King be in his Debt, that by Ule of Equity if he pleaſe that che on. 

Debt may be rebared in the other, ds heretotore has been uſed, and 15 


contained in the Statute of the ſaiv Erchequer, and that duc 41 
lowanccs 


** , 
”—— — — et —ͤ—I— — — — I A [— +, 
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lowances of ancient Debts pardoned be allowed. Anſwer of the · Orig b. De 
King, The King will be adviſed to eaſe his e fairer leaſe a 
Manner that he can. his People in the beſt {" Feople 


que il purra 
bonement. 


2. 33 H. g. cap. 39. . 32. Enacts that if any Manors, Lands Ec. ſpall be It was re- 
chargeable with the Payment of ſuch Debts, and ſhall be in the Sethhn and ſolved per 
Poſſe ion divers Perſons other than the Obligators, then all the ſaid Ma- Tar oe 
nors, Lands Sc. and every Parcel fhall be wholly and intirely, and in no wiſe — 
ſeverally liable and chargeable with Payment of the ſaid Debts. all Execu- 


E tions for 
Debts to the King, as well at the Common Law as upon this Statute, and that all ſhall be equally ex- 
— b ” hoo of this Branch, according to the Purview of this Act. 7 Rep. 21. b. in Sir Thomas 
s Caſe. 

A Debt came to the Queen by Attainder of the Creditor, upon which an Extent i(ſued againſt one of the 
Ter-tenants, liable to the Debt, and not againſt all ; It was 3 That upon a — - fad Sm. 
tute all the Ter- tenants ought to be charged. But it was the Opinion of divers, that ſuch a Debt 
which cometh to the King by Attainder, is not within the ſaid Statute ; for although the Attainder is 

a Judgment, yet Debt by Zudgment it cannot properly be ſaid, but where a Debt is recovered by Judgment. 

nd that was the Caſe of the Lord Norris, for a Debt due to Heron by the Lord Williams, which 
Heron was attainted. 2 Le. 33. pl. 39. 31 Eliz. The Lord Cromwell's Caſe. 


N. 2) Statutes relating to Debts of the King. 
By 9 H. 3. HE King nor his Bailiffs ſball levy any Debts upon Lands By Order of 
cap. 8. or Rents ſo long as the Debtor hath Goods and Chattels to 3 


ſatisfy, neither ſhall the * Pledges be diſtrained ſo long as the Principal is King for his 


Fuſficient ; but if he fail, then ſball the Pledges anſwer the Debt, howbeit Debt had 


t all have the Debtor s Lands and Rents until they be ſatisfied, unleſs Execution 
2225 acquit himſelf again/t the Pledges ne * 
7 4 Les. Lands and 
— rom of his Debtor; This is an Act of Grace, and reſtrains the Power that the King before had. 2 
nft. 19. 

It was reſolved by the Court, That this Act does not extend, nor was ever taken to extend to Suretie; 
in a Bond or Recognizance, if they may be ſo call'd, being bound themſelves equally with the Principal, 
as Sureties to perform Covenants and Agreements are in like Manner; but to Pledges and Manucaptors 
only, who by expreſs Words are not reſponſible, unleſs their Principals become inſolvent, and ſo are 
conditional Debtors ny And ſo the Act has always been conſtrued, and the Words themſelves im- 
ply as much. Hard. 378. Mich. 16 Car. 2. Attorney General v. Resby. 


2. By 9 H. 3. cap. 18. The King's Debtors dying, the King ſhall be By this Sta- 


tute, the 
ſerved before the Executor. King by his 
Prerogative ſhall be preferr'd in Satisfaction of his Debt by the Executors before any other. And if 
the Executors have ſufficient to pay the King's Debt, the Heir nor any Purchaler of his Lands ſhall 


not be charged. 2 Inſt. 32. 


3. Weſt. 1. 3 E. 1. cap. 19. Enafts that the Sheriff” having received the Under this 
King's * Debt, upon his next Account ſhall diſcharge the Debtor thereof, in Word [De- 
Pain to forfeit three Times ſo much to the Debtor, and to make Fine at the Yirum) all 


[. | Things due 
King's Will, ; to the King 
are comprehended, and not only Debt in their proper Senſe, but Duties or Things due, as Rents, 
Fines, Iſſues, Amercements, and other Duties to the King received or levied by the Sheriff; for Debt 
in its large Senſe ſignifies whatſoever a Man doth owe ; And Debere dicitur quia deeſt habere ; Debi- 


cori enim deeſt, quod habet cum, fit Creditoris, Maxime in Caſu Domini Regis. 2 Inſt. 198. 
The Sheriff and his * Heirs ſpall anſwer all Monies that they whom he * This is to 


| | | | der- 
employed do receive; and if any other that is anſcverable to the Exchequer by g Sues 1 


his own Hands do ſo, he ſhall render thrice ſo much to the Plaintiff, aud Reſuntianen 


make Fine as before. but not 
Puoad Pa- 

ram; that is for the Civil but not for the Criminal Part; for it is a Maxim in Law, Patna ex de icto 

defuncti Hæres teneri non debet ; and again In Reſtiturionem non in Panam Heres fuccedit. 2 


Inſt. 198. Upon 
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Upon Poyment of the King's Debt, the Sheriff fhall give a Talley to thy 
Debtor, and the Proceſs fer levying the ſame ſhall be ſhewed him upon De. 
mand without Fee, on Pain to be grievoiſſiy puniſhed. 

Vide (K.) 4. 28 E. 1, cap. 12. Enacts that Beafts of the Plough ſhall not be diftrajn. 
ed for the King's Debts ſo long as others may be found, upon ſuch Pain as is 
elſewhere ordained by Statute, (viz.) by the Statute De diſtrictione Scaccarii. 

This is an 51 H. 3. 

Alt of Grace, The great Diſireſſes ſhall not be taken for his Debts, nor driven too far ; | 

2 4 and if the Debtor can find convenient Surety, the Diſtreſs ſhall in the mean 

J Time be releaſed; and he that does ctherwiſe, ſhall be grievouſly puniſhed. 


there lies a 


Writ direc- 
ted to the Sheriff, commanding him to receive Surety according to this Act, which if he refuſe, an At- 


tachment lies againſt him, or the Party offering, Surety according to this Act, if it be refuſed 
have an Action againſt the Sheriff &c. 2 Inſt. 565. 1 2&4 n, 


1 


— 


See(G)>— 5. 25 E. 3. Htat. 5. cap. 19. Enables a common Perſon to ſue a Debtor of 
4 4 K his (who is likewiſe indebted to the King) to Judgment, but he cannot pro- 
5 giv- ceed to Execution, unleſs the Plaintiff gives Security to pay the King's 
ing ſuch Se- Debt firſt, and then he may take Execution for his own and the Kings Delt toc. 


curity, the 
Party takes forth Execution upon his Judgment, and levies the Money, the ſame Money may be ſeiſed 


upon to ſatisfy the King's Debt; per Doderidge J. Godb 290. cites 45 E, 3. Decies tantum 12. 


See(Y.c.q) 6. 33 H. 8. cap. 39. C. 2. Enacts that All Obligations and Specialties 
—— None concerning the King and his Heirs, or made to his or their Uſe, ſhall be 


2 4 made to his Highneſs and to his Heirs, Kings, in his or their Name or Names, 


but ſuch as by theſe Words, Domino Regi, and to no other Perſon to his Uſe, and to te 


were liable paid to his Highneſs by theſe Words, Solvend” eidem Domino Regi Hered' 
to the Bond ve / Executoribus ſuis, with other Words uſed in common Obligations, which 


_ ind 3 Obligations and Specialties ſhall be in the Nature of a Statute-Staple. 


Shute, Sav. 
10. Paſch. 22 Eliz. Parker's Caſe. 

An Obligation for Performance of Covenants is within this Act, after that the Covenants are broken 
Reſolved, 7 Rep. 20. b. Mich. 39 & 40 Eliz. in the Exchequer, in Sir Tho's Cecil's Caſe S.C 
cited. Hard. 368. Paſch. 16 Car. 2. in Caſe of the Attorney General v. Waring ——S. C. cited Hard. 


4.42. Paſch. 19 Car. 2. in Caſe of Attorney General v. Sir Henry Palmer. 


J. /. F. z. All ſuch Obligations, the Debt not being paid, ſhall come, remain, 
——— and be to the Heirs or Executors of the King as he ſhall aſſign or appoint. 
And if any Perſon take any Obligation to the Uſe of the King or his Heirs, 
otherwiſe than as aforeſaid, he ſhall ſuffer ſuch Impriſonment as ſhall be ad- 
judg*d by the King or his Honourable Council. 
F 6. Cofts and Damages are given to the King. 

95 SE Dires Debts to be ſued for in the proper Courts. 

ec 


G1 6) . And every of the ſaid Courts are impowered to ſet ſuch Fines, Penal- 
ties and Amercements, upon Parties, & beriffs Officers and other Perſons, for 


their Defaults, Contempts, Negligegces or Miſdemeanors, as to the ſaid re- 
ſpect ive Courts ſball ſeem expedient. And all Trials in the ſaid ſeveral Courts 
all be by due Examination of Witneſſes, Writiags, Proofs, or ſuch other 
| Ways as by the ſaid ſeveral Courts ſhall be thought expedient. 

See (Qs) S. 25: And in all Actions and Suits in any of the Courts aforeſaid for 
any Debt due to the King, by Reaſon of any Attainder, Outlawry, Forfei- 
ture, Gift of the Party, or by any other Collateral Ways or Means, it fhall be 
ſufficient in Law to ſhew and alleage generally, that the Party to whom the 
ſaid Debt did belong, ſuch a Near and Day did give the ſame to the King, 
or was attainted, outlaw'd Sc. whereby the ſaid Debt did accrue to the 
King, ſhall be of the ſame Force and Effect, as if the whole Matter had been 

alleged and declared at large according to the Order of the Common Law. 
Ibis Statute F. 26. If any Suit be commenced or taken, er any Proceſs le hereafter a- 
— Nw warded for the King, for the Recovery of any of the King's Detts, that then 
and controls the ſame Suit and Proceſs ſpall be preferred Lefore any Perſon or Perſons. (2) 
the Common And that our (aid Sovereign Lord, his Heirs and Succeſſors, ſhall 0 it 
eCUuTION 
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Execution againſt any Defendant or Defendants, of and for his ſaid Pelte, le- Law ; and 


fore any Perjon or Perſons ; & ſo always that theKing's Suit be taken and com here tae 
menced, or Proceſs awarded for the ſaid Debt, at the Suit of our ſaid Sve. Efe mp 


' of ed, per Bar 
reign Lord the King, his Heirs or Succeſſors be/ore Judgment given jor the Parker = 
ſaid other Perſon or Perſons. Nicholas 

. S. P. tho 
the Statute ſounds in the Affirmative ; For it enacts a new Thing, and the Ita quod makes a Condition 
Precedent and a Limitation. And Street Ch. B. accordingly, and the Words are introductive. Har. 
27. Mich. 1655. in Scacc. The Attorney General v. Andrew. 

* Strange arg. ſaid, That upon this Act he took it, the Suit muſt be ſaid to be then taken or com - 
menced when the firſt Step 1s made towards the Proceeding to Execution; and the firſt Stem to be 
taken, is to procure a Fiat of a Baron, and then it is in Fact that the Procets is awarded. G En 
R. 222. Hill. 12 Geo. 1. in Scacc. in Caſe of the King v. Mann. . 


rr” 


— 


S. 27. All Manors, Lands, Tenements, Poſſeſſtons and Hereditaments, Sce (b) — 
the which now be, or that hereafter ſhall come or be, in, or to the Hands, A. ſeiſed of 
Poſſeſfron, Occupation, or Seifin of any Perſon or Perſons, to whom the ſaid N 
Manors Sc. have heretofore or hereafter ſpall deſcend, revert or remain in ſider Wn ＋ 
Tee- Simple or in Fee-Tail, general or ſpecial, by, from or after the Death of a Marriage | 
any his or their Anceſtor or Anceſtors as Heir, or by Giſt of his Anceſtors to be had be- 1 
whoſe Heir he is, which ſaid Anceſtor or Anceſtors was, is, or fall be * indevt- gute, * ö 

1 | Son and MM. 
ed to the King or to any Perſon or Perſons to his Uſe, by Fudgment, Recorni= nv; of 
zance, Obligation or other Specialty, the Debt whereof is or fhall not be con- FS. coven- 
tented and paid; That then in every ſuch Caſe the ſame t Manirs Ec. anted to levy F 
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ſhall be an ſtand by Authority of this Af, from henceforth charged and 7, 17 ge | 1 
hargeable to and for the Payment of the ſaine Debt, aud of ever 3 N 
COATS EAVEE J f g 4 of Every ie himpelf and 160 64 
thoreof.. his Il ife for N [Yi 
their Lives, 0 11 
Remainder to the Uſe of B. and M. and the Heirs of their Podies with Remainders overs. Aſterwards bt 439% 
144 


A. acknowledged a Recognizonce to the Queen and died. His Wiſe died. The Manor is extended for the 188 
Queen's Debt, by Force of the Statute. It was argued by Coke, that the Manor is not chargeable by Wits | 
the ſaid Statute ; that it was made for the King's Benefit in 2 Points. 1. To make Lands intail'd liable 
for the King's Debts where they were not fo e againſt the Iſſue. 2. To make Bonds taken by 
the Officers of the King to the Uſe of the King as alſo of Statutes; That the Words (2s or ſball be 
indebted) ſhall not be intended after the Gitt made; that (l be) is to be intended of future Debrs 
after the Statute, whereas at the Time of the Settlement A. was not Receiver or other Officer ro 
the Queen; The Words are (by Gift after the Debt acknowledged to the Queen) That this Caſe is not 
within the Statute ; For the Words are {of the Gift of his Anceſtor) but here B. has not the Manor of 
the Gift of A. but rather by the Statute of Uſes, and ſo he is in the Poſt and not in the Per by his 
Anceſtor ; For the Fine was levied to divers Perſons to the Uſes aforeſaid, nor was the Gift a mere Gra- 
tuity but in Conſideration that he ſhould marry the Daughter of J. S. and the Debt accrued not til! 
after the Gift. He admitted that had there been any Fraud in the Caſe, or any Purpoſe in A. when 
he made the Conveyance to become the King's Debtor or Officer, it would be within the Statute, and the 
Gift had been a mere Gratuiry &c. And afterwards (as Coke reported) B. and his Lands were diſcharg- 
ed. 2 Le. 90, 91. pl. 114. Mich. 29 Eliz in the Exchequer. Foskew's Caſe, 

* This is intended an immediate Debt and not ſuch Debt as are due to the Subject and appertain 
or accrue to the King by Attainder, Outlawry, Forfeiture, Gitt of the Party or by any other Collateral 
Way or Means ; For which this Statute has a Clauſe a little before this Branch for the Writ and 
oven! Manner and Form of pleading in ſuch Caſes of the Part of the King for the Recovery of them, 

hat the Party ſuch a Near and Day &c. [which ſee at S. 25. above] ſo that the ſeveral Manners of pen- 
ning theſe two Branches manifeſt the Intention of the Makers of the Act to preter immediate Debrs 
due to the King by Judgment &c. before Debt of the Subjects which accrue to the King by Aſſign— 
ment, Attainder, 88 &c. and the Reaſon was, becauſe Debts due immediately to the King by 
Judgment, Recognizance, Obligation, or other Specialty, are in their Nature more high, and may be 
better known, and upon Search found than Debts due to Subjects. Refulved, 7 Rep. 22. a. in Lord 
Anderſon's Caſe. 

+S.P. But for ſuchDebts the King is left at Common Law. If the King's Debtor, ( Meer or Account. 
ant has Leaſes for Tears or Goods; theſe Leaſes and Goods are not liable if the ſaid Debror fold them 
bona fide : But f he ſold them by Covin it is otherwiſe. If Land be purchaſed with the King's Mo- 
ney it is liable to ſatisfy the King. Jenk. 226. pl. 99. ; 
The Debt ought to be immediately to the King himſelf, or if it be ro any other than to the King, 
it ought to be originally to the Uſe of the King. 7 Rep. 22. a. ; 

It was reſolved, that if Tenant in Tail becomes indebted to the King by Receipt of Monies of the 

Ing or otherwiſe, unleſs it be by Judement, Recognixance, Obligation or other Sj": jalty and dies, the 
Lands in the Seiſin of tlie J I ue in Jail by Force of this Act ſhall not be extended by this Act for 
ſuch Debt; For the Statute extends only to the ſaid four Caſes, and all other Debts remain at Com- 
mon Law, 7 Rep. 21. b. Trin. 41 Eliz. in Scacc. in Lord Anderſon's Cale. 
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J The Iflue in Tail the Land teing in his Hands is alſo liable in either of the ſaid 4 Caſes, but 14 
the bona fide Alienet of the Iſſue Hor the Words of the Statute do not extend to this Alience. Th 
Common Law did not help the King in theſe Caſes ; the Statute helps the King in the ſaid Caſe; * 
gainſt the Iſſue in Tail. Jenk. 226. pl. 99 S P. Ibid. 285. pl. 19. þ 

The Iſſue in Tail ſhall not be charged by this Statute for the Penalty, upon a Conviction of Re 
cuſancy of the Tenant in Tail by Proclamation, by the Statute 28 Eliz. But otherwiſe it had bee 
if he had been convicted by the 23 Eliz. 1 Roll K 94. Mich. 22 Jac. B. R. in Caſe of the Kine "9 
Doctor Foſter. cites it as reſolved. Mich. 39 & 4o Eliz. = 

+ By the exprets Purview of this Act, the Land ſhall be ſolely extended as long as it is in the Po 
ſon or Ecifin of the Heir in Tail; For this Act ſays, That in every ſuch Caſe the Land ſoall bs 
charged. And in as much as the Land againſt the Iflue in Tail was not extendable” before 
this Act, the King has Benefit to extend it in the Poſſeſſion of the Heir in Tail which he could 
not do before; but the King cannot extend the Lands of the Alience ; For the Statute does not ex. 
tend to this, and the Makers of the Act have Reaſon to favour the Purchaſors, Farmers &c. of the 
Heir in Tail, more than the Heir himſelf ; For they are Strangers to the Debts of the Tenant in 
"Tail, and they come to the Land bona fide, and upon good Conſideration. Reſolved, 7 Rep. 21. b 
Trin. 41 Eliz. in Scacc. in Lord Anderſon's Caſe. =: 

+ If the Goods and Chattles of the King's Debtors be ſufficient, and ſo can be made appear to the 
Sherift, whereupon he may levy the King's Debt, then ought not the Sherift ro extend the Lang; 
and Tenements of the Debtor or of his Heir, or of any Purchaſor or Tertenant. 2 Inſt. 19. 


See (P)— S. 28. The King ſhall not be excluded to demand his Debts againſt any if 
By this his Subjetts, as Heir to any Perſon indebted to his Highneſs or to his Uſe, 


—— * albeit this Word Heir be not compriſed in ſuch Recopnizance or Specialty, or 
the Makers Fat ſuch Perſons ſhall ſay, that they have not any Hereditaments to then de- 


of the Act ſcended, but only ſuch as be entailed or given to them by the Anceſtors. 
appear that 

x 2-4 Heir in Tail ſhall be only charged with the Debt of the King; But Lands in Fee Simple 
were extendable at the Common Law in whoſoever Hands they came, and therefore as to them this 
Statute was only Declarativum Antiqui juris: But as to the Eſtates in Tail, it was Introductivum novi 
Juris againſt the Iſſue in Tail. Reſolved, 7 Rep. 21. b. Trin. 41 Eliz. in Scacc. in Lord Andcr- 
lon's Cale. 

One P. was indebted to the Queen, and one W. was bound to P in 1001. in which Obligation W. 
did not mention his Heirs; P. aſſigned the Obligation in which W. was bound to him to the 
Queen, and upon this Proceſs was made againſt the Heir of W. And it was held by thc 
Court, that inaſmuch as W. did not oblige himſelf and his Heirs, that the Heir by the Death 
of the Father was diſcharged: And if the Aſſignment had been made in the Life of the Fa- 
ther and then the Father had died, the Heir ſhould be diſcharged, but the Son may be charged as Exe- 
cutor or Adminiſtrator &c . Sav. 2. Paſch. 22 Eliz. Warren's Caſe. 


See (PD and F. 29. Provided that the King may at his Liberty demand his Debts of 


in the Note "i" . f 
10 8. C. pl. © Executors or Adminiſtrators of any Perſon indebted if the Executors &. 


28. infra— have aſſets. 

J. S. was 0 

obliged to Sir Richard Cavendiſh, late Treaſurer of the Chamber to King H. 8. in 1001. who was in- 
debted to the King, upon which Proceſs was made againſt thoſe who were Tertenants of the {aid J. S. 
tempore confeCtionis Scripti Pred* made to the ſaid Sir Richard. Per Manwood Ch. B. The Tertenants 
are not chargeable in this Caſe, but the Heirs and Executors. Per Shute 2d. Baron, If Obligation be 
made to the King it ſhall be of the ſame Nature as a Statute Staple to all Intents by this Statute; but 
Obligations made to other Perſons to the Uſe of the King, ſhall be executory againſt the Obligor, his Heirs, 
Executors or Adminiſtrators, and not againſt other Perſons, But if J. N. be bound wo] S. and J. S. aſſigns 
this to Sir Richard Cavendiſh, and he over to the King no Proceſs ſhall be made thereupon, which 
the Court and all the Clerks agreed. And it was held, that if Obligor, after the Obligation made, 
voluntarily makes Feoffment of Lands. ſuch Feottees ſhall be charged, otherwiſe it is of Purchalors 
before the Obligation made in Caſe of the King. Sav. 12. pl. 33. Paſch. 22 Eliz. Anon 


See (L)— S. 30. If the ſaid Hereditaments ſhall be evicted out of the Peſſeſſon f 


„Aer = ſuch Perſons by juſt Title without Fraud, whoſe Hereditaments fhail nt be 
the Queen Chargeabie as 1s aboveſaid ; then all ſuch Hereditaments fall be acquitted 9 
for the Pay- the ſame Debts. 

ment of 

which Debt certain Lands, which were the Lands of the ſaid B. at the Time of the ſaid Debt were piur- 
chaſed by one W. againſt whom and one C. and D. the ſaid B. exhibited his Bill in the Exchequ?? 
Chamber, praying that the Equity of the Caſe might there be examined. Before any Anſwer made V. 
pay d the Debt, and then demanded Judgment if the Court would hold further Plea inaſmuch 25 t** 
Cauſe of the Privilege was determined, which is the Debt due to the Queen. And it was held by the 
Court, that upon this Reaſon the Court ought to diſmiſs the Cauſe. and fo it was done, Sav. 15. pl. 37. 
Paich. 22 Eli. Sir Thomas Ragland v. W ildgooſe. S. C. Ibid. 11. pl. 27. 
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S. 31, If any Perſon of whom any ſuch Debt fhall be demanded, ſhew in See(L)-—- 
any of the ſaid Courts * ſufficient Matter in Law, Reaſon or + good Conſcience, * FProvi- 
why ſuch Perſons ought not to be charged with the ſume, and the Maties ee, 
ſo ſhewed t be ſufficiently proved, the ſaid Courts ſhall have Power to allow the Gly ty wu 
Proof, and acquit all Perſons ſo impicaded, any Thing in this Ad 10 the cu who hs 
trary notwithſtanding. Matter in 

: ; : good Cone 
ſcience, but alſo to him who has good, perfect and ſufficient Cauſe and Matter in Law, Keim (and 
then comes) good Conſcience ; and without Queſtion the firſt Words, viz. Cauſe and Matter in Law 
ſhall extend to all theDebrs of the K ing, and Proceſs thereupon as well at Common Law us upon this Act 

And the Concluſion of the ſaid Branch does not make againſt it. For the Senſe thercat was, that he 
ſhould plead Matter in Law or good Conſcience, and that nothing contained in the faid Act thonld 
be an Impediment thereto. Reſolv'd per Cur. 7 Rep. 19. b. Mich. 39 & 40 Eliz. in Sir Tho. 
Cecil's Caſe. 

Scire Facias iſſued againſt Sir W. H. as Heir to M. H. his Father upon a Recogni-nce acknowledg- 
ed to King E. 6. by the ſaid M. H. The Sheriff returned Scire Feci, and upon his Default judgment 
was = And becauſe in Truth he never was ſummoned, and had good Matter, if he had had No- 
tice thereof, to plead in Diſcharge of the Recognizance, becauſe he had no Land by Deſcent trom his 
Father, nor any Land from him after the Recognizance acknowledged, all which he Mew'd in certain 
in a Bill in Engliſh in the Exchequer Chamber; Upon which, upon Conference had by Manwood, and 
the other Barons with the two Ch. J. he was diſcharged of the ſaid Recognizance. 5 Rep. 20, a. in 
Sir Tho's Cecil's Caſe. as 3 Rep. Trin. 37 Eliz. Sir William Herbert's Caſe. 

f A. obtained of the King a Privy Seal whereby the Forfeiture of certain Recognizances for appear- 
ing at the Seſſions, amounting in the Whole to 800 1. was granted to her. And it was now made a 
Queſtion, whether the Court __ compound thoſe Forfeitures by Virtue of their Privy Scal which 
was granted before the Privy Seal and grant to A? And it was doubred whether the {aid Privy Seal did 
not take away and revoke the Power given to the Court in this Particular? But it was held clear] 
— Cur. that the Court might upon good Matter in Equity diſcharge theſe Debts by Virtue of this 

tatute. And the Caſe in Queſtion ſeem'd a hard Caſe to the Court b-cauſe the Party himſelf was the 
Cauſe = there was no Appearance by beating the Party ſo hainouſly the very Day before they 
ought to have appeared that they were diſabled thereby to appear. Hard. 334. Mich. 15 Car. 2. in 
Scacc. Mrs Aſhe's Caſc. | 

W. put 1001. out at Intereſt to the Defendant, and took Bond in the Name of one T. who became 
Felo de ſe, and now the Plaintiff was relieved againſt the King upon this Truſt in Equity upon this 
Statute, Sed Quære, whether this _tatute extends to any Equity againſt the King, otherwite than in 
Caſe of Pleas by Way of Diſcharge ? But it was likewiſe decreed in this Cauſe that the Plaintiff ſhould 
be ſaved harmleſs from all others, Hard. 176. Hill. 12 & 13 Car. 2. Sir William Hix v. the Attor- 
ney General and Sir Wm. Cooper. 

+ Scire Facias iſſued _ T. the Father, and T. the Son, to ſhew Cauſe wherefore they did not 
pay to the King 1000 I. for the mean Profits of certain Lands holden by them from his Majeſty, for 
which Land Judgment was given for him in the Exchequer, and the meſne Rates were found by In- 
quiſition, which returned that the ſaid Meſne Profits came to 1000 1. upon which Inquiittion thi, 
Scire Facias iſſued; whereupon the Sheriff returned that T. the Father was dead; And T. the Son 
now appeared, and pleaded that he took the Profits but as a Servant to his Father, and by his Command, 
and rendered an Account to his Father for the ſaid Profits, and alſo the Judgment for the ſaid Land was 
given againſt his Father and him for Default of ſufficient Pleading, and not tor the Truth of the Fact ; 


— 


and he ſhewed this Statute, which he pretended aided him for his Equity : whereupon the King de- 


murr'd. Tanfield Ch. B. ſaid, That rhe Matter in Equity ought to be ſutfciently proved, and here 13 


nothing but the Allegation of the Party and the Demurrer of Mr. Attorney for the King; and it the 
Demurrer be in Law an Admittance of the Allegation, and ſo a ſufficient Proof wirhin the Statute is 
to be adviſed upon; and for that Point the Caſe is but this: A Scire Facias iſſues our of this Court to 
have Execution of a Recognizance, which within this Act ought by Pretence and Allegation of the 
Defendant to be diſcharged for Matter in Equity, and the Defendant pleads his Matter in Equity, and 
the King ſuppoſing this not to be Equity within this Statute, demnrs in Law, whether that Demurrer be 
an inſufficient Proof of the Allegation within the Statute or not? Adjournatur. Lane 51. Paich, 5 e. 
in the Exchequer. Trallop's Caſe. 


S. 33. This Af ſhall not take away any Liberties belonging to the Dutchy 
and County Palatine of Lancaſter. | ; 

S. 34. Proceſſes and Exccutions for Debts in the Court of Exchequer ſhall 
be made in the Exchequer by ſuch Officer as hath been uſed, as by this Alf is 


limited. 3 
n. Stat. 13 Eliz. cap. 4. S. 1. Enacts that All the Lands, Tenements and e 
Hereditaments, which any Accomprant of the .Oneen, her Heirs and SU ter, Patente, 
ceſſons, hath while he remains accountable, ſhall jo the Payment of the granted Ca- 
the Debts of the Queen her Heirs and Succeſſors, be liable and put in Fxcc u- talla arg 
tion in like Manner, as if ſuch Accomptant had ſto bound by writing ob- %% , 
ligatory (having the Effet? of the Statute-Staple) to her Majeſty, her Heirs: gh uh 
and Succefſors, for Payment of the ſame, a Precinet. 
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indebted tothe Duecen is Helo de ſe within the Precinct. It was the Opinion of all the Barons, and fo ruled, 


hat notwithſtanding the Grant by the ſaid Letters Patents, the Queen ſhall have the Goods for ſatis- 
fyirg her Debt. 3 Le. 113. pl. 161. Hill. 26 Eliz in the Exchequer. Anon. Mo. 126, 127. 8. 
C. between the Quten, and Biſhop of Sarum and Coxhead, And there per Manwood Ch. B. the 
Patent does not extend to have the Goods of Felo de fe againſt the Queen for her Debt, becauſe it 
wanted the Words ( Licet tangat vos ;) But he agreed, That it the Lands of the Felon be liable I ſufficient 
th anſwer] all the Debt of the Queen, the Court may in Diſcretion take all the Lands in Extent, and 
leave the Goods to the Patentee. And as to a Petition of Coxhead praying a Diſcharge of the Lands &c. 
by him purchaſed of the Officer Debtor to the Queen, it was anſwered, That the Land was ſubject 
to the Queen's Extent for all Arrears of Receipts by his Office received before the Conveyance thereof, 
though the Recerpt be after the Conveyance, and that by reaſon of this Statute ; But as to another 
(Office accepted after the Conveyance of the Land, the Arrears of that ſhall not charge the Land ſo con- 
veyed. 

. IL. having purchaſed a long Term for Years in the Lamb Inn, and of other Houſes in St. Clement's 
Pariſh, afterwards purchaſed the [nheritance ; Afterwards he became Receiver of North Wales, and 
having Occafion for 500. I. aſſigned over the Term by way of Mortgage to J. S. Afterwards on the 
Marriage of E L. his Son, Je ſettled the Houſes in St. Clement's (inter alia) on himſelf for Life, Remain- 
der to E. L. his Son, and the Heirs of his Body, There was Iflue of the Marriage a Daughter, now 
the Wife of P. After this EB. L. mortgages theſe Houſes to N. for 1800 l. The King extends theſe 


Houſes for the Debt of B L.—N. gets an Aſſignment of the Extent, and a privy Seal for the Debt. 


Reſolved, firſt, That by the Statute of Queen Eliz. the Land and real Eftate of B. L. was bound 
and ſtood liable to anſwer the King's Debt, although he was not actually a Debtor to the King nor 
any Extent againſt him in ſeveral Years after. 2dly, That where a Term is Attendant on the Inberi- 
tance, if the King extends the Inheritance, he ſhall have a Right to the Term; but if it be a Term 
in Groſs, and aligned before any actual Extent, the Aſſignment will ſtand good, and the Term 
not liable to the King's Debt. 2 Vern, 389, 390. Mich. 1700. in Canc. Nicholls v. How, and Porter, 
& al. & e contra. | 


Upon this S. 2, 3. If this Super be not paid within 6 Months after the Account 
Statute * paſt, the Queen c. may ſell ſo much of his Eſtate as will anſwer the 
1 Delt, and the Overplus of the Sale is to be rendered to the Accomptant er 

his Heirs, by the Officer that receives the Purchaſe-Money, without further 


ons were g 
moved. Iſt, Warrant. 

If the Debtor 

died, whether the Land might be fold? 2dly, When the Account is determined after his Death? zauly, 
When the Accomptant after his becoming i3ebtor, and in Arrcarages makes Feeffment, or other Eſtate 
over, or Charges or incumbers the Land, either to his Iſſue or others of his Blood to prevent the 
(Queen's ſelling, or upon other Conſideration, whether ſhe may fell the Land, the Words of the 
Act being make Sale Sec. of ſo much of the Lands Ec. of every ſuch Accomptant or Debtor ſo found in Ar- 
rearages &. And that the Sale ſhall be good and available in 25 againſt the Party accountant, and his 
Heirs claiming as Heirs. Athly, If the Accountant was ſeiſed of Land in Tail, whether this Land might 
be ſold to be good againſt the Iflue ; For the ouſting of which Doubts the Statute 27 Eliz. cap. 3. 
was made, but this gives Remedy only, that the Land ſhall be fold after the Death of the Debtor, and when 
the Account is made after bis Death, and therefore to remedy the other Miſchiefs, the Statute 4 Eliz. cap. 
-, evas made. [But the ſame being only a temporary Act is expired.) Mo. 646. &c. pl. 895. Anon. 
u here Part of the ſaid laſt mentioned Act is ſet forth and explained.] 


F. 5. If ſuch Accomptant or Debtor purchaſe Lands in others Names in 
Truſt for their Uſe, that being found by Office or Inquiſition, thoſe Lands al- 
ſo ſhall be liable to ſatisfy the Peli in ſach Manner as before is expreſſed. 

S. 6. Lands purchaſed by Accomptants ſince the Beginning ot the 

ueen's Reign, either in their own Names, or in the Names of others in 
Truft for iheir Uſe, ſhall be alſo liable to be ſold for the Diſcharge of their 
Debts as aforeſaid, rendring the Overplus to the Accomptant as before. 

S. 9. Provided, that Biſhops Lands fall be only chargeable tor Sub- 
ſidies or 'Tenths, as they were before the making of this Act, aud not o- 
therwiſe. 

H. ye Neither fhall this Act extend ro charge any Accomptant who'e 

yearly Receipt exceeds not 300 I. otherwiſe than as he was lawfully charge- 
able before this Act. 
S. 11, 12. Neither fhall this Ad extend to ſuch Accomptants as Uy 
Order 1 their Offices, and Charge, immediately after their Acccounts paſt, 
are to lay out Money again; ſuch as are the Treaſurers of War, Gariſous, 
Navy, Keren of Vittuals, or for Fortificatioas or Buildings, and th: 
Maſter of the Wardrobe ; unleſs the Queen Se. commond preſent Pay. 


F. 13. Neither doth this Act extend to Sherifls, Eſchearors or Bailiffs of 


Liberties. 
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Liberties, concerning whoſe Accompts, the Courſe remains the ſame that it WW 'N 
vas before. N N ö 


F. 14. Lands bought of an Accomptant bona fide, and without Notice If a Man is a 


\ 
of any fraudulent Intent in the Accomptant ſhall be diſcharged ; and if they the King oat 0 
J 1c King, is 


97 | ; [! 
be found by Office, yet ſhall they upon Traverſe be diſcharged without Livery, du ng 144 
Ouſter le main or ot her Suit. r G ler Wi: 
j 1 l but 1s clear, 14 } 

and fells his Land, and ceaſes to be Receiver, and afterwards is appointed to be Receiver again, and lf 
then a Debt is contracted with the King, the former Sale is good. Arg. 2 Mod, 247. Trin. 29 Car, 2 | 1 


in Scacc. Attorney General v. Alſton. 


S. 15. The Queen Cc. being ſatisfied by Sale of Land, the Sureties 4 1 
ſhall be diſcharged for ſo much, and if any yet remain unpaid, the Sureties "11 8 
ſhall pay the Reſidue ratably according to their Abilities. 1/18 

8. By 27 Eliz. cap. 3. F. 2. The Onueen Gc. may make Sale of the toll 
Accomptants Lands &c. as well after his Death as in his Life-time, and as 16 
wel] where the Accompt is made and the Debt known within 8 Years 0 
775 his Death, as where the Accompt is made and the Debt known in his il 

ife-time, | 

S. 3. Provided, That after the Accomptant's Death and before the Lands 
be ſold, a Scire Facias ſhall be awarded to garniſh the Heirs, to ſhew Carſe 
why Lands Ec. ſhould not be ſold. Ec. whereupon if the Heir, upon ſuch 
Er” cena or to two Nichils returned, do not prove unto the Court, that 
the Executors or Adminiſtrators of the Accomptant have ſufficient, then ten 
Months after ſuch two Nichils or Garniſbment returned the Lands c. ſpall 
be ſold and diſpoſed according to the Statute of 13 Eliz. 4. 

5. 4: Nevertheleſs, the Heir's Sale bona fide upon good Conſideration be- 
fore the Scire Facias awarded, ſhall ve good to him that is not conſenting to 
defraud the Loos Sc. 

S. 5. This Statute ſhall extend to all Officers of Receipts and Accompts 
to her Majeſty and to no other. 

S. 6. If the Debt grow in the Courts of the Dutchy or Wards, a Privy 
Seal ſhall Iſſue out againit the Heir to appear at a certain Day, to ſhew 
Cauſe c. When, if he appears not, upon Affidavit made that it was duly 
ſerved, an Attachment with Proclamation ſhall iſſue out againſt him, to be 
proclaimed in ſome open Market in the County where he dwelt 20 Days (at 
kaft ) before the Return thereof, whereupon it he appears not, the Lands &c. 
ſhall be fold and diſpoſed as aforeſaid. 

S. y. The Heirs Lands ſball not be ſold during his Minority; but at 
any Time within 8 Years atter kis full Age they ſhall be liable as afcreſaid. 


(M. 3) Extent in Aid. In the King's Name. 


1. IF the King ſes his Debtor in the Exchequer, the Defendant may 
Kava that 24 has Part of his Goods by which he cannot ſatisfy, 
and there Proceſs ſhall go againſt the ſaid J. S. ad reſpondendum tam nobis 


quam Defendenti. Br. Prerogarive, pl. 88. cites 38 Aſſ. 20. i 

2. Where a Debtor of the King is ſufficient, there a Debt due to him A Farmer ef 
_ not to be aſſigned to the King, but only where the Debt is doubt- Exciſe, hav- 
fu 7 


and that was the ancient Courſe, but now many are thought rich * _ 


that are not, and therefore Omnis Ratio Tenranda eſt ; ro recover the Sale bis 
Debts of the King; per Manwood Ch. B. 2 Le. 31. Mich. 31 Eliz. in Pebt᷑ to the 
Bridget's Clerk's Cafe. a King, takes 


out an Exient 


in Aid againſt a Debtor of his that had failed. Per Jeffries C. decreed, that he refund with Coſts, 
calling it an Oppreſſion and a Trick to defeat other Creditors. Vern. 469. Trin 1687. Capel v. Brew- 
er, Cited Ch. Prec. 155. Paſch. 1701. Cited 2 Vern. 426. Paſch. 1701. in Cafe of Brown v. 
Trant. Court of Chancery will not examine the Quantum of the King's Debt cue on an Extent, 
nor how far Extents ſued out are neceſſary; 1 2 where Defendant who ſued out an Extent in Aid 2 
6 elles 
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ſeſſes by his Anſwer, that he has ſufficient Eſtate of his own to Pay the King's Debr, as in the Gait of 
Captl v. Brewer, or where it appears to be a fraudulent Contrivance o gain a Preference to a Debt 
of an inferior Nature, it will relieve as in Caſe of Cholmly v. Stuart, cited 2 Vern, 426. Paſch. 1701. 
Cited Ch. Prec. 155. Paſch. 1701. 


3. A. for Debt extended the Lands of B. Then D. to extend the Lands 
of B. tor his own Debt, and to have the Lands out of the Hands of A. 
(by Recognizance) acknowledges himſelf to be indebted to the King's Audi- 
tors For which Debt of D. the Lands of B. were extended and taken 
out of the Hands of A. In this Caſe D. for abu/ing the Prerogative of 
the King was cenſured 1n the Star-Chamber. Noy. 154. Widow Dob- 
bin's Caſe. 
4. Obligor gives a fudgment to the Obligee tor his Debt; Afterwards an 
Extent was taken for the King on the ſaid Bond. The Extent is wig, 
becauſe the Bond tran/ivit in Rem judicatam, and Profits taken on ſuch 
Extent are relievable. Chan. R. 107. 12 Car. 1. Tryon v. Michel. 
5. A. was indebted to the King, and B. was indebted to A. and C. to B. 
The Debt due from C. may be ſeiſed to fatisty the King's Debt, this be- 
ing a Debt in the third Degree only, but no Debt in a more remote De- 
gree is liable. But as for ſatisfy ing Debts owing to the King's Debtor, 
it would be extremely inconvenient to go ſo far; For at the . it A. 
were indebted to the King in 1001 and B. indebted to A. in 10001. and 
C. indebted to B. in 10000 1. theſe ſeveral Debtors ſhould have the Bene- 
fit of the King's Prerogative againſt the Lands, and for Recovery of 
their ſeveral Debts. But there would be no Inconvenience if the King's 
own Debt were ſo levied, tho' in the roth Degree; For then his Prero- 
gative would be exerted for the ſatisfying of his own Debt only; and 
there is no Queſtion but the King's own Debt may be ſo levied. But to 
make the King's Prerogative a Stale to ſatisfy other Mens Debts would 
be unreaſonable, inconvenient and miſchievous to the Subject; and ſo it 
is declared by the Privy Seal made in 12 Jac. Per Hale Ch. B. Hard. 
o4 Paſch. 17 Car. 2. in the Exchequer. The Attorney General v. 
oultney & al. 
If an Extent 6. A. was indebted to the King. B. was bound for A. and paid the Mo- 
tor as Bn ney. A. became a Bankrupt, and the King's Debt is ſatisfied afterwards ; 
of a Bankrupe then B. prays in Aid, and an Extent is had, and by Order of the Exche- 
comes before x x 5 the Money levied upon the Extent paid to B. and 1t B. ſhall derain 
the Aſſienment this Money againſt the Reſt of the Creditors is the Queſtion. Holt ſaid, 
— * the Extent was before the Bankruptcy, and then being a 1 
ir mut be Caſe it is good; nay, if it were after an Act of Bankruptcy it would for 
referred, the King over-reach the Bankruptcy, and be good againſt the Creditors ; 
cauſe till he cited Dy. 96. but the Court was of Opinion againſt him, and gave 
then thet'r9- Judgment tor the Plaintiff upon a Special Verdict. Skin. 162. Hill. 35 & 
beſed. 2 36 Car. 2. B. R. Jefferies v. Williams. 


Show. 480. 
Trin. 2 Jac. B. R. Attorney General v. Capel & al —Ibid. 481. cites a Caſe in the Exchequer. 20 Car. 2. 
Attorney General v. Hanbury and Lewis : 

The King's Receiver takes out an Extent in Aid againſt his own Debtor, againſt whom a Commiſſion 
of Bankruptcy was before awarded. The Aſſignees bring a Bill in Chancery to ſet aſide the Extent in Aid, 
and after 14 Years Suit the Bill was diſmiſſed ; For that it was proper only for the Exchequer being the 
Court of the King's Revenue and which was firſt poſſeſſed of the Hauſe, and therefore only exainin- 
able there; And ſhould it be ſet aſide Here, yet the King would not be concluded by it in the Ex- 
chequer; for till the Account be diſcharged there, that Court may carry on the Proceſs. Ch. Prec. 153. 
Paſch. 1701. Brown v. Bradſhaw. 


The Repor- », A. was indebted to B. C. and D. by ſeveral Bonds, and to F. S. by frin- 
— fays, —4 le Contract. A. died, leaving W. R. his Executor. —B. got Fudgment on 
e he is Bond againſt W. R. F. S. being the King's Receiver took out an 
Court had Extent in Aid againſt himſelf, and has this ſimple Contract Debt found; 
relieved Al- and upon a Scire Facias againſt W. R. had Judgment thereupon in the 
German Exchequer. Whereupon W. R. ſued in Chancery, ſuggeſting F _ 
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&c. and that this Extent was not proſecuted by the King, but by W. 


Sturt in 


R. himſelt, and at his own Charges, and that he was not really indebted Cale of ſuch 


1 


to the King at the time, though the Bond was kept on Foot, or that if 1 70 Tn 
he was indebted, he was able to pay, and ſo the King's Debt not in re, wherein 


Danger. In his Anſwer W. R. pleaded theſe Proceedings in Bar, and this Caſe dif. 


confeſſed that he proſecuted it at his own Charges, and that he was 
able to pay the King at the time of the Extent. The Court allowed the 
Plea. Chan, Prec. 47. Trin. 1692. Dickinſon v. Molineux. 


fers from 
that, other- 
wiſe than 
that there 
the Creditors 


were Plaintiffs, and here the Executor was. Ibid. 48. 


8. Rules concerning Extents in Aid. Decemb. 4th, 1721. MS. Tab. 
Yale v. the King. 


(M. 4) Account. In what Caſes. 


1. IF the King grants a Bailiwick or Shrievalty to J. S. without Account 

to be rengered, the Words (without Account) are not good ; For 
this 18 contrary to the Nature of the Thing granted. Br. Patents, pl. 99. 
cites 36 H. 8. 


And if the 
King grants 
Land forLife, 
and does not 
ſay without 
rendring a- 


ny — for the ſame, he ſhall render the Profits; per Catesby. Br. Patents, pl. 109. cites 2 H. 7. 6. 


o of a Ward granted. Ibid. 
Tail, was denied, and that of the Ward agreed. Ibid. 


But the Caſe of the Grant of Land * for Life, or Years, or in 


* He ſhall neither render Farm, nor Rent, nor ſhall he account to the King. Br. Patents, pl. 50. 


cites 3 H. 7. 12. 


But otherwiſe it is of Ward ; for there he ſhall anſwer to the King. 


Ibid. 


So of Sheriff of a County; for he is the Committee of the King; and all this was ſaid for Law. 


Ibid 


2. The King granted to H. Earl of Northampton the Shricvalty of 
the County of Nort hampton, and the Office of Sheriff for Term of his Life, to have, 
occupy and exerciſe that Office, and all other Offices belonging to the Sheriff 
in the County aforeſaid, by himſelf or his ſufficient Deputy * rendring there- 
tore to the King and his Heirs annually 100 /. at his 3 without 
any other Account to be render'd or made thereof to the King. And it 
was held, that d the Iſſues and Profits of the County were not granted 
to him, that therefore he ſhall account, and that where the King grants 
as above, without any Account to us to be rendered, and does not ſay to 
us or our Heirs to be rendered, the Heir of the King ſhall have account 
for it ; For in this Caſe the Law implies Account. As where the King 
grants to a Man Commiſſion of all Manner of Pleas in B. out of the King's 
Courts, that is to ſay, extra Curiam Regis, and does not ſay Extra Curiam 
Regis & Heredum „44 For it is not the Court of the King, but only 
during the Life of the King, and after it is the Court of the Heir of the 
King, that is to ſay, of the new King who is not expreſs'd in the Grant; 
Quod Nota. And fo ſee that the Matter of this Caſe reſts upon theſe 
Words, without Account to us to be render d, where ( Heirs ) is wanting, and 
upon thoſe Words Extra Curiam noſtram, and does not ſay, & Hære- 
dum noſtrorum. For where the King grants Fair, Market, Warren, Conu- 
ſance of Pleas &c. to a Man and his Heirs, tho' the King does not grant 
it for him and his Heirs, yet the Grant is good in Fee; For tho the 
King has no Fee in them, but creates them by his Grant; yet the King 
is + inabled by his Prerogative to grant them, and therefore the Grantee 
has Fee, without the Words Heirs of the King; and ſo note a Diverſity. 
Br. Patents, pl. 45. cites 2 H. J. 6. | 

3. Bailiff of the King ſhall be charged by his Occupation, though he 
be not aſſigned Bailiff; per Brian Ch. J. Br. Baille, pl. 25. cites 
4 H. 7. 6. 


nor 


* Br Patents, 
pl. 109. cites 
S. C. where 
it was held 
by Brian and 
Catesby, that 
theſe Words, 
(rendring} 
100 l.) ſhall 
be intended 
for the Ofhce 
and not for 
the Profits, 
and that 
therefore he 
ſhall account 
for the Pro- 
fits; But 
Brooke 
makes a Quz- 
re; But by 
all except 
Brian and 
Catesby, the 
Grantee ſball 
not account 41 
Sheriff in this 
Caſe, but of 
green Wax. 

+ Orig. (In- 
herit.) 


If the A ing 
kas Bailiff by 
Parol, and 
not by Re- 
cord, he Can- 


— — 
— 
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not compel him to account ; but if Information be thereof ſent into the Exchequer, he ſhall account 
Br. Surmiſe, pl. 31. cites 15 H. 7. 17. per Vaviſor. 


4. J. K. Son and Heir of J. K. was brought into the Exchequer to an- 
ſwer to the Queen tor a certain Sum of Money by him received of the Al- 
bot of F. to pay to the Abbot of C. who was aitainted of 'Tacaſon ; And a 
Bill was ſhewn unſealed, made by the Abbot of F. to the Abbor of C. 
upon which the Detendant demurred in Law ; And becauſe it was only 
a Choſe en Action, and a naked Contract upon the Matter, he was dif. 
8 Sav. 40. pl. 91. Mich. 24 & 25 Eliz. in Scacc. Kitchin's 

ale. 


N) King. Account. In what Caſes he may have an 
— Account, Againſt what Perſon. Party himſelf. 


S. P. Mo. 1. IF any Man takes the Goods of the King, the Ring may have an 
46 Arg, * Account againſt him. Co. 11. Count. evon. 90. r 


Mich. 39 
o Eliz. in Caſe of the Queen v. Doddington, If a Man intermeddles with the King's Trea- 
ure, (the King pretending a Title to it) he ſhall be chargeable for the ſame to the King. Godb. 291. 


in Sir Edward Coke's Caſe. Cites 11 Rep. 89. Earl of Devon's Caſe. 


S. P.1oRep. 2, So where a Man enters by Tort into the Land of the King. The 


1:4-o—He King may charge him in Account. Co. 11. 90, 


very out of the Hands of the King, <vho ought not to have Livery, ſhall anſwer the Iſſues to the King 


Br. Iſſues Ret pl. 19. : 
Tenant of the King dies ſeiſed, and J. N. abates in part of the Tenements ; the /Jeir of the Abator ſhall 


be charged with the Iflues of it, and not the Heir. Br. Iſſues Ret. pl. 20. cites 12 R. 2. and Firth. Li- 
very 28. 


S. C. cited 3. I the Maſter of the Ordinance, by colour of his Office, takes the 

2 „ broken Ordinance as his Vailes, where they are not due, and converts 

292-.c in them to his ule, he may be charged in Account. For tho' he claims 

$'E4ward them to his Uſe, pet the Law makes a Jrivity. Co. 11. Count. 
Coke's Caſe. evon. 90. 

4. If Goods are deviſed to the King, into whoſe ſoever Hands they 

come, the Poſſeſſor ſhall be charged in Account; For the King is not 


driven to his Action of Treſpaſs. Co. 11. 90, 
S. C. cited 5. Ik an Officer of the King receive for his lawful Expences the Trea- 


by Dn ſure ot the King to his own Uſe, yet if he receives it without lawful 
2 Paſch. Warrant, he knowing that it was the Treaſure of the King, the Law 
21 lac in makes Drivity in Cale of the King, and for this he may charge him 


Sir Edward in Account. Co. 11. Sir Walter Mildmap. 92. b. 


Coke's Caſe. 2 
S. C. cited by Doderidge J. 2 Roll. R. 296. in Sir Edward Coke's Caſe. 


6. Or in this Caſe the King, may charge him who made the unlaw- 
ful Warrant at his Election. Co. IT, 92, b. 
S. C. cited 7, Jf a Man preſents another to the King as a ſufficient Officer &c. 
by Dode- and offers to be Mainpernor for him, but is not accepted; Jf the Of 
ridge].  ficer be after in Debt to the King for his Office, the JPreſentor of 
Sec 292- him may be charged in Account. Becauſe he was the Means of the 
Tac. in Sir Loſs of the King. Co. 11. Valwaine 92. b. (But Quere this.) 


Ed ward | 
Coke's Caſe. Ibid. 296. S. C. cited by Hobart Ch. J. and ſays the Body and Goods of the Of. 


cer were delivered as in Execution to repay him the Money which the King had levied upon him. 
S. C. cited by Hobart Ch. J. 2 Roll R. 399,391. in Sir Edward Coke's Cafe. 


8. Where 
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takes great Sums or other Rewards of the Copy holders to his own Uſe, in 


Maa n 
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8. Where a Patent is repealed, becauſe it was of a Market, and was 
to the Nuſance of the other Market, and therefore it is repealed tor ſuch 
Cauſe or other ſuch Cauſe, by which the King loſes the Profits, [yet] 
the Party ſhall anſwer him of Meſne Profits, Quod Nota. Br. Iſſues Ret. 
pl. 3. cites 11 H. 4. 6. . 

9. Sir William Pelham was Survezor of the Ordnance, and delivered 
the Money of the King to Painter Clerk of the Ordnance. It was holden 
in this Caſe, That for the ſaid Money the Queen might have Accompt a- 
gainſt Painter, although there wanted a Privity, which cannot be ſo in Caſe 
of a common Perſon ; tor it my Receiver make one his Deputy, I ſhall 
not have an Accompt againſt him. 4 Le. 32. 33 Eliz. in the Exchequer, 
the Queen v. Painter. 

10. If one of the Exchequer lend unto another 500 J. of the .@ncen's 
Money, and takes a Bond tor it in his own Name, yet the Queen ſhall 
have an Accompt againſt the Borrower ; per Popham Attorney General. 
4 Le. 32. 33 Eliz. in the Exchequer. The Queen v. Painter. 

11. If one by Letters Patents, or by Virtue of his Office has Power to 
oe" Fines upon Grants or Admittances made to Copyholders within the 

ing's Manor, and he aſſeſſes ſmall Fines for the Queen, and under Hand 


Diſceit and Prejudice of the King ; in this Caſe he may be charged to 
the King in account for all ; For in 'Truth all was due to the King. 11 
Rep. 90. b. Hill. 4 Jac. in the E. of Devonthire's Caſe. 

12. At Common Law, Accompt lay againſt any who had the Land of 
the King's Debtor, if he had not bought ir bona tide. Jenk. 226. pl. 99. 


(O) How it ſhall be brought, and by what Name. 


1. 7 | HE King is not bound to charge the Defendant in Account 8 p Goa 
as Bailift or Receiver, us common Perſon ought; Bur he 291. Paſch. 

may allege in his Information generally, that he ad Compotum Domino 21 Jac in 

Regi reddendum tempore mortis ſuz tenebatur in ſuch a Sum of Mo- 27, £2vard 


ney due to the King ec. Co. 11. Count of Devon, 90. b. Coke's Caſe 


* © b 


in 8. = 


Account, 


See(M. 2) pl. 


(P) Againſt whom it lies. Againſt Executors [or 3 Far 2. and 
Heirs. 5 


1. ＋ 0 E King may charge an Executor in an Account by his Pre- Ibid. 90. b. 


rogative. Litt. Co. 11. Count de Devon go. cites i 66 be 


and Doddington Executors of Sir Walter Mildmay.—— Mo. 476. S. C. by Name of the Queen v. Dod- 


dington, Adjornatur. 
he * King ſhall have Action of Account againſt the Executors of a Receiver; Contra of a common 
Perſon ; for he ſhall not have ſuch Action againſt Executors. Br. Prerogative, pl. 126. cites Litt. Tit. 


Homage, Fealty and Eſcuage. * S. P. Becauſe the Law there maketh a Privity, it being found 
by Matter of Record, that the Teſtator was indebted to the King, which Record cannot be denied. But 
in the Caſe of a common Perſon, Account will not lie for Want of Privity. Per Doderidge J 
Godb. 291. Paſch. 21 Jac. in Sir Edward Coke's Caſe. S. P. Per Doderidge J. 2 Roll R 295 


2. Where the Teſtator might be charged as Guardian in Socage, Baily 
or Receiver, there the thing may charge the Erecutors for this is an 

. 11. 89, b. 

3. So where the King could not charge the Teſtator ordinarily, viz. 
as Guardian, Bailiff or Receiver, but by his Prerogative, yet the Ring 


ſhall have an Account againſt the Frecutor. Co. 11. 89. b. 90. A 
| 4. As 
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8 C. cited 4. As if the Maſter of the Ordnance takes, claiming to his own Uſe, 


ol : 125 the broken Ordnance of the King, as appertaining to his Office, and 
Gocb aht. dies, the Executor may be Carnes in Account, becauſe tor the 
212. bach: King Account would lie againft Teſtator by Prerogative without 
21 Jac in Ioribity. Co. 11. 90. 


Sir Edward : 
Coke's Caſe. S. C. cited by Hobart Ch. J. 2 Roll R. 300. in Sir Edward Coke's Caſe, 


5. 3 E. 1, Rot. Fin. Memb. 33. The Heir of a Sheriff ſhall be 


Fol. 162. 
i charged to account in SLacc. tc. 
nr Pat. Bemb. 18. The Heir of the Juſtice of Cheſter 


charged to account æc. a : 
If any Off- +, 2 E. 1 Rot. Pat. Memb. 3. J. S. being Heir and Executor of 
cer bein- one who was Conſtable of Burdegal charged to account. 


debted unto 

the King, and dies, the Courſe of the Exchequer is to call in his Executors, or the Heir, or the Ter- 
tenants to anſwer the Debt, and if he has no Lands, then a Writ iſſues out of the Exchequer to know 
what Goods he had, and to whoſe Hands they be come. Per Tanfield Ch. B. Godb. 294. Paſch. 21 
Jac. in Sir Edward Coke's Caſe. | 


—— — 


(Q.) Account by the King. Againſt whom it lies. 
Againſt Tertenants. 


5.P. Per. 1. A JR Account lies for the King againſt the Tertenants of J. 8. 
B. Godb.294. who was an Officer Accountant to the King, after his Death 
Paſch. 21 (there not being Heir or Executor as the Sheriff returned) tu render Ac- 
ac. in Sir colint for the Arrear due to the King for his Office, from the Time 
OO. that he became Officer till his Death, tho no judgment was given againſt 
IJ. S. in his Life, of any Debt of Account of his Office, and tho' the 
Tetenants are not privy to his Reckonings, ©. 5 El. 224. 32. 
| Demurrer. | : 

Br. Prerog. 2. Bur there it is ſaid that upon Search there were found divers 
in pl: 137-  Precedens that ſuch JProcels have been made by the Prerogative of 
of Opinion the King 2 Tertenants, ad Computandum, and ſome have 
that the Ter- been compelled to account, and ſome have pleaded Pardons and 

tenants are Jeleaſes ; and at the End in the ſaid Caſe, a Pardon ts obtained. 
chargeable. 3, In Fitz. N. B. Tit. Ident. Nominis. Fol. 268. A. in the 
End of the Mrit, it is ſaid Proceſſum debirum verſus præfatum J. S. 
(who was an Officer) 11 ſuperſtes fit vel hæred. & Executor. Seu Terrarum 


& Tenementorum ipſius J. S. ſi mortuus fuerit, Tenentes juxta Juris 
exigent' facient' &c. 


(Q. 2) Debts owing by the King, and Subſidies &c. 
aſſign d for Payment. I hat Remedy for the ſame a- 
gainſt the Collectors and their Executors &c. And 


Pleadings. 4 . Me? 


, , Ae 7. a 
Tenths and 1. HE Clergy granted to King R. 3. a Tenth to be paid at two Days, 
Fifteenths and the Collectors were aſſigu d by the Biſhop, and the King af ned 


are granted gi vers Tallies to his Debtors of it, ſome at the firſt Day, and ſome at the jc- 
= = — cond Day, who ſhewed their Tallies to the Collettors before the Day of Pay- 
certain Days, ment, and the King died after the firft Day and before the ſecond Day, and 


the King the Collectors had not collected any Thing. And it was held that the Four 
| | 5 
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of the Collector is not determined by the Death of the King ; tor they are 
appointed by the Biſhop and not by the King ; and they thould have collected 
alter the Death ot the King: And theretore by all the Juſtices, The Col- 
lectors ſhall be charged to the Debtors, and not to the new King; and to 
the ſecond Payment by Aſſignment ot the King, and by ſhewing ot the 
Tallies by the Debtors to the Collectors, the Collectors ſhall be charged, 
and the King is diſcharged ; and after the thewing the 'Tallies to the 
Collectors, the King cannot pardon the Collectors nor the Clergy of the 
Payment of it; for the Debt is to the Creditors now, and not to the 
King; quod nota ; As Rent granted. Br. Quinzime, pL 7. cites 1 
H. 7. 8. 


makes an A. 
ſinment of 
Part of the 
-1freenths 
to his Credi- 
tors; the 
King makes 
Collectors 
of theſe Fif. 
teenths, and 
the Convo- 
cation makes 
a Collector 
of the 
Tenths; the 


Creditors give them Netice of theſe Aſſignments. If the Crediters die after the Day for Payment, and after 
Notice of the Aſſignment, the Collectors are liable for all that is aſhgn'd, alths' they have pot received 
any Part thereof; for it was not their Fault that they had not collected them. If a Collector dies before 
the oy of Payment, he is anſwerable only for ſo much as he has received. If a Collector dies after 
Day of Payment, his Executor ſhall anſwer for the whole, if he has Aſſets, or for ſo much as the Aſſets 
amount to; If after a Collector's Death his Executer colleFs any of them, he is liable pro tanto. And 
tho” he had no Power to collect, he is liable to account to the King, and ſo is every one who meddles 
with the Kiog's Right. A King who is an Uſurper makes ſuch Aſſigument, it ſhall bind the rightful 
King. A Tally, according to the Uſe of the Exchequer, is ſufficient for ſuch Aſſignment. Jenk. 16-. 


pl. 21. 


(Q. 3) Joinder in Action. In what Caſes the King and a 
common Perſon ſhall join in Actions. 


1. HE King affgn'd in Chancery to a Woman his Tenant's Widow 

dowable ot a Fair held in Capite, 4 Rent iſſuing out of it, and 
afterwards granted the Fair to A. in Fee. A. did not pay this Rent to 
the Widow according to the Aſſignment; ſhe brought a Scire facias in 
her own and the King's Name againſt the ſaid A. tor the ſaid Rent, and 
did not mention in the Scire facias how much of the Rent was Arrear. 
This Scire facias was brought into the Exchequer. The Plaintiit had 
Judgment affirm'd in Error. Jenk. 14. pl. 24. cites 14 E. 3. 


See Forfei- 
ture (R). 


Rex proſe- 
qui in Judi- 
cio poteſt, 
in qua Curia 
ei Viſum 
fuerit; and 
may join in 
this Caſe 
with the 
Tenant's 
Widow. 


— 14 pl 24— This Woman was the King's Widow, and therefore the Scire Facias is well 


rought in both their Names. Jenk. 14. pl. 24. 


2. The King and his Chaplain joined in Action for Treſpaſs and Con- 
tempt done in the King's Palace, and in Preſence ot him and his Juſtices. 
Br. Prerogative, pl 46. cites 27 Aſſ. 9g, ; X 

3. Where the King and another Perſon join in Action, the Writ fall 
abate as to the common Perſon, and ſtand for the King. Br. Prerogative, pl. 
Ioo. Cites 35 E. 3. and Firzh. Brief 729. | 

4. A. is bound by a written Obligation in 100 J. to the King and his 
Cuftomers. If the 100 |. be nor paid, the King and the Cuſtomers ought to 
bring their Action upon the ſaid Obligation jointly in the Name ot the 
King and the Cuſtomers. By all the Juſtices in the Exchequer. Sccta 
quæ Scripto nititur, a Scripto variare non deber. Jenk. 65. pl. 22. cites 
21 R. 2. Firzh. Joinder in Action 3. : 3 

5. A Man may be Jenant in common with the King, and may join in 
Preſemtment with the King. Br. Prerogative, pl. 105. cites F. N. B. 


fol. 32. 


Br. Joinder 
in Action, 
pl. 56. cites 
S. C. 


Ho the King 
and a Sub 
ject might 
join in ſuing 
a Dare [mn - 


pedit ; ſo they may in founding a College or Alms-houſe, but the King only ſhall be reputed the Foun- 


der. Jenk. 65. pl. 22. 


6. If a Man is bound to two by Obligation, and the one is outlawed, and 5 P. Becauſe 


the King gets the Obligation, che King hall have Action in h 


Name; 


is OWN the outlaw'd | 
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Perſon with- Name z for the whole Sum and the other ſhall have nothing with him, 


e, N i : - 
Oblipe = er and ſo a Choſe in Action may accrue to the King. Br. Prerogative, pl. 


might have 23+ Cites 19 H. 6. 47. : 
relcaſed the 

Obligation. Jenk. 65. pl. 22. 
10 Mod 245, Cites 21 H. 7. 19. 
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S. P. Per Parker Ch. J. in delivering the Opinion of the Court. 


(Q. 4) Vin Action, the King may have, or may be 


brought againſt the King, or what the Party may do in 
Lieu of Action. 


Wilby faid x, IV the Time of H. 3. and always before, a Man might have ſued the 
that a Man King as a common Perſon ſhall be ſued ; but King E. 1. ordained 


E er that none ſhall ſue the King but ſhall ſue to him by Petition; quod nota; 


1 Hen- and quære how tar the Proceſs thall be Nomine Regis, which cannot be 
rico Rei An- againſt himſelf. Br. Prerogative, pl. 2. cites 22 E. 3. 3. and Fitzh. 
gliæ, and in Error 8 a 

Lieu of this : 

is nou given Petition by the Prerogative ; quzre of ſuch Writ. For it ſeems that it never was Law; for 
the King cannot write to nor command himſelf. Br. Petition, E 12. cites 24 E. 3. 55. Br. Pre- 
rogative, pl. 1. cites S. C. Brook ſays, Quære who ſhould ſend ſuch Proceſs ; quære if the Grand 
Conſtable of England, when they were uſed, might do it or not. 


Vide the 2. The King brought Writ of * Right of Advowſon of the Church of 


1 D. in London; the Defendant put himſelf upon the Inqueſt ; and Niti 
E that the Prius was obtained, becauſe the Privilege of London ought not to be 
Defendant broken. Br. Prerogative, pl. 27. cites 24 E. 3. 23. 

put himſelf 

upon the Inqueſt inſtead of the Grand Aſſiſe; but it ſeems there that Wilby refuſed to grant it, unleſs 
the King's Attorney obtained a Warrant for the ſame. 7 S. P. And ſo note that the King may 
uſe other Writ as well as Quare Impedit and Writ of Right of Advowſon ; and fo ſee that the King 
may be out of Poſſeffion there as a common Perſon ; but Brook ſays it ſeems to him that if Office be 
found, which finds the King's Title, that there the 2 is in Poſſeſſion by Office without Action; but 
where the King is Heir to one who is deforced of Land, there he may have Writ of Right; and it 
ſeems that this Action ought to be tried by Grand Aſſiſe only; for quære if the King ſhall be compelled 
to join Battle and find Champion? It ſeems that he ſhall not; For no Subject ought to join Battle with 
the King. Quære. Br. Droit de Recto, pl. 13. cites 24 E. 3. 37. 


Br. Preroga- 3. The King cannot have Action which proves him out of Poſſeſſion as 
22 p45: Aſiſe, or Hjectione firme, nor Action upon the Statute of 8 H. 6. of For- 
* cible Entry, quod Expulit & Amovit; and this is of Things Local and 
Permanent; contra ot Things Tran/itory, as 2 Impedit, Raviſhment of 

Ward &c. And in the other Caſe there ſhall be Office or Information. Br. 
Prerogative, pl. 89. cites 4 H. 7. 1. | 

4. Where a Statute gives a Thing which was not at Common Law before, 
as the Statute of 4 H. J. cap. 17. gives Ward of Heir to C que Uſe by 
Writ 4 Ward, there the King and every other ſhall have Action, viz. the 
Subject ſhall have Writ of Ward, and the King ſhall have Scire facias, tho 
it be found by Office; tor where it is given by Statute every one ought 
to purſue the Statute, and there the King cannot enter by Offce, but ſhall 
have Scire Facias ; quod nota, Br. Parliament, pl. 46. cites 12 H. J. 19. 
per Frowike. 

5. If a Man gets Arbitrement meſue between the Verdict and Fudgment, he 
cannot plead it for Default of Day in Court, but ſhall have Audita Que- 
rela, unleſs in the Caſe of the King, and there he may plead it ; for this 
3 does not lie againſt the King. Pr. Prerogative, pl. 96. cites 21 

7. 33. 

6. Where Writ to the Biſhop has been awarded againſt the King in Quare 
Impedit, yet the King may have another Ouare Impedit, and make neu 
Title. Br. Prerogative, pl. 106. cites F. N. B. 35. 5 

5. The 
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7. The King may have Writ of Eſcheat, which is Pr. ccipe quod red... And yet hy 

Br. Prerogative, pl. 119. cites the Regiiter, fol. 165. ji 147 
: . ime 

$. The King ſhall not have Præcipe quod reddat, but his Title ſhall be found by Office. | Br Pre 

rogative, pl. 119. . 


8. The King ſhall have Treſpaſs de Bonis aſportatis, but not De C 
fracto, nor other Action of 'I'reipaſs done in Land; tor this thall come by 
Information. Br. Prerogative, pl. 130. cites F. N. B. tol. 90. 


9. An Action does nor lie againſt the King. Jenk. 78, pl. 53. 5 F. Nor 


ouc her. 
Rr. Preroga- 
tive, pl. 146. 
C1tCS 9 K. 
56. 


—— — 


(Q. 5) Variance. In what Caſes the King may wary his 
Count &c. 


1. IN .Ouare Impedit by the King the Defendant made Title, and tra- If a Man 
verſed the Title of the King; and it was ſaid that the King might "verſes the 


take Iſſue upon which Point he pleaſed. Br. Prerogative, pl. 78. cites 4 E. Kg; on the 


3. II. makes Titles 

to himſelt as 
he ought abſque hoc &c. and fo traverſes the Title of the King contained in the Office, the King may 
chooſe to maintain his Title, or to traverſe the Title alledged by the Plaintiff who travers'd ; for the King is 
not bound to ſtand to the firſt Traverſe which tenders an Iſſue, but may traverſe the Matter of the 
Plea of his Adverſary ; Contra of a common Perſon ; for he ought to maintain that which is contained 
in the Abſque hoc; note the Diverſity. Br. Prerogative, pl. 65. 13 E. 4. 8.— S. P. Ibid pl. 69. cites 
S. C. For none ſhall have the Lands out of the Hands of the King without making Title. S. C. Cited 
Vaugh. 62. Trin. 21 Car. 2. C. B. in Caſe of The King v. the biſhop of Worcetter S. P. Per 
Egerton Sollicitor. 2 Le. 123. Mich. 29 & 30 Eliz. B. fl. in Caſe of Venables v. Harri, 2 L. P R. 
141. cites S. C. And it was ſaid, Hill. E. 6. That ſo it is * uſual in Information ſent by the Sub 
ject for the King into the Exchequer, that where the Deſendant pleads Bar, and traverſes the Information, 
the King may traverſe the Matter of the Bar, if he will, and is not bound to maintain the Matter which 
is contained in the Abſque hoc. Ibid. * Orig. (Viderur. )—S. C. Cited Vaugh. 63. in Caſe of The 
King v. the Biſhop of Worceſter. Br. Traverſe per &c. pl. 369. cites 38 H. 8 Contra. 
I here the King's Title appears to be no more than a bare Suggeficn, the King cannot forſake his own 
Title, and endeavour only to deſtroy the Defendant's Title; for the weakening the Detendant's Title 
cannot make a good Title to the King. Vaugh. 61 Trin. 21 Car. 2. C. B. in Caſe of The King v. 
the Biſhop of W orceſter. 


2. Ollare Impedit by the King, he declared, and alter, in another Term, Br. Variance, 
the Defendant travers d the Preſentments. Danby prayed that the King 13 
might vary and declare de novo; tor where the Kue demurs in Law, he ig, 
, . 8 my 
may * waive the Demurrer and traverſe the Plea ; but per Priſot, When «</aire 11; 
the King declares and takes Day, there he cannot waive it, and declare Hen urter 
de novo; but Demurrer in Law is as you ſay. And alfo + in the /ame rag = ah 1 5 
Term he may vary, but not in another Term upon Declaration had before; 4,9 
Br ; . 1 3 gative, 
and ſo was the Opinion of the Court. But in B. R. it is otherwiſe. But pj. 64. cites 
it was ſaid that M. 19 E. 3. it is adjudged that he may. Br. Prerogative, 5 F. 4. 118. 


pl. 3. cites 28 H. 6. 2. near the End. 1 


Rep. 104. 
Trin. 42 Eliz. B. R. in Baker's Caſe - S. P. Or he may «waive the [Tue and demur. Ibid. pl. 69. 
cites 13 E. 4. 8. 


S. P. Vaugh. 65. in Caſe of the King v. the Biſhop of Worcelter.——S P. 10 
Mod. 200. cites Vangh. 65. Dy. 53. and 1 Vent. 17. 


Or if the King joins ue, which is found againſt him, he can- 


Cites 29 H. 6. and Fitzh. Traverſe 4. 
Br. Traverſe 


not tender other Iſſue after upon this Matter Br. Prerogative, pl. 13. cites 9 H. 4.6. 
de Office 9. cites S. C. i | 
In Quare Impedit by the King, he made Title, erlich was inſiaicient, by Reaſon of the Statute of 25 
E. z. pro Clero, cap. 1 of Voidances of Churches in another's Night; and the De/endant trok Exception 
by it, and the Court held with him; and the King departed from this Title, and made other Tie by 
another Right and Meane, and was ſuffered ; quod nora. Br. Prerogative, pl. 14. cites 11 H. 4. 8. 

In Quare Impedit the King made Cent, and in ancther Term velinquiſ)'d it, and counted another 
Count. Pr. Prerogative, pl. 15 cites 11 H. 4. 37 —Ibid. pl. 69. cites 15 E. 4 8. Contra, that a Man 
traverſed Office, by which the Aing and be were at [ſjue, and Ferive facias awarded returnable in I. N. and 
the King's Attorney came and would have changed tle Hi, ard could ut in another Term, but might in 
the ſame "Term. S. P. For the Matter is not F 22 Jenk 133. pl. 17. S. P. For then he 


0 ng 


| But if the Demurrer be acjndned againſt tle 3 
King, it is peremptory; and, the Party ſhall have Ouſter le Main; quod rota Br. Prerogattve, pl. 111.1 
| 
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might do it indefinitely Vaugh. 62. 65. in Caſe of the King v. the Biſhop of Worceſter. And in 
Dare Im edit pro Rege, if he declares, he cannot vary from the Declaration in another Term, and make a 
new one, but the ſame Term he may. Ibid. S. P. Otherwiſe the King might change without Limit, 
and tic the Defendant to a perpetual Attendance ; for in theſe Caſes, as to the Right, all Things re- 
main, and are as they were at firſt. Vaugh. 65. In Caſe of the King v. the Biſhop of Worceſter, cites 


13 E. 4. and 28 H. 6. 2. a. 


So in a De- 3. The King cannot demur upon Plea pleaded in Avoidance of Outlowry, 
2 where the Plaintiff replies and joins Iſſue; tor the King is not intitled but 


Defendant by Reaſon of the Party. Br. Prerogative, pl. 43. cites 38 H. 6. 1. 


leads ill Bar, 
— the Plaintiff replies to it, and will net demur, the King cannot demur ; quod the Reporter conceſſit; 
for the King, is not intitled till Judgment ; but he denied the other Caſe, for there the King is intitled 
by the Judgment upon the Outlawry. Ibid. 


But if it be 4. Scire facias pro Rege upon Recognizance of the Peace for breaking 
found tor the the Peace; after the Fury challenged, the King relinquiſhed the Iſſue; but there 
* * the King may have a new Scire facias after; but this Iſſue is determined, 
— de- and the Recognizance remains in Force; quod nota bene. Br. Preroga- 


termined, tive, pl. 140. Cites 10 H. J. 11. 
and the Kin ; ; 
ſhall have the Sum. Br. Recognizance, pl. 21. cites S. C. 


S. C. Cited 5. Where Information is put in the Exchequer upon penal Statute, and the 
7 15 Defendant makes Bar and traverſes the Plea; there the King cannot waive 
Car. 2. C B. ſuch Iſſue rendered and traverſe the former Matter of the Plea, as he may 
in Ciſe of upon traverſe of Office &c. where the King is ſole Party, and intitled by 
The King Matter of Record ; For upon the Information there 1s no Office found 
v. the _ before, and alſo a Subject is Party with the King to recover the Moiety 
ſhop 9 or the like; quod nora bene. Br. Prerogative, pl. 116. cites 34 H. 8. 
Worceſter, EE % 34 
7 38 H. 8. Per Whorwood, the King's Attorney, & al. 

nad 1ays 
that this Caſe ſeems to conclude, that when the Information is only for the King, and a materia] Point 
travers'd, upon which Iſſue is joined, that the King is not bound to that Iſſue, but may take another. — 
CCC 

e , » 

—— the Ifſue render'd upon the firſt Traverſe, tho' the er be in his own — and = — 
ſupernumerary Reaſon, that the King is not the Sole Party in the Information, tis but frivolous and 
without Weight, but the ſtreſs is where the King is ſole Party, and intitled by Matter of Record. 


6. In a. Quo Warranto for uſurping certain Liberties, the Deſendant plcad- 
ed a ſpecial I lea; the King replied, the Defendaut was ready to rejoin, and 
after in another Term the King changed his Replication, and therein tender d 
a new Iſſue. It was moved, that the Defendant might change his Plea, inaſ- 
much as the King had alter'd his Replication in divers Matters of Sub- 
ſtance, and the Pleading is yet in Paper. But per Cur. this is not Ex 
Gratia Curiæ, that the King ſhall alter his Replication, but Jure Preroga- 
tive ; and tho' the Pleading be in Paper, yet it is in another Term, and 
therefore without the Aſſent of the King's Attorney, it cannot be amend- 
ed ; nor would the Court allow him to plead the general Iſſue, viz. Non 
Uſurpavit without Aſſent of the King's Counſel, 2 Roll R. 41. Trin. 
16 Jac. B. R. The King v. Glemmon. 

7. An Action was brought for imbezziling the King's Goods, and the 
Declaration laid it to be done in London. The Court held, that the King 
„ his County, and waive that which he ſeemed to have elect- 
ed before, as he may waive his Demurrer and join Iſſue, and e contra. 
Vent. 17. Paſch. 21 Car. 2. B. R. The King v. Webb. 

8. It the King brings a Quare Impedit, and counts that he wat ſeiſed o 
the Advowſon in Groſs and preſented. When the true Patron ſhall confeis 
his Preſentation, and avord it by ſbewing that his Preſentation was in Rig! 
of the Ward by Lapſe, by reaſon of Outlawry, or of Temporalties being in 
his Hands; the King ſhall deſert his own Title, and controvert the De- 
tendanr's Title in whoſe Right he did formerly preſent, and if his Title 


happe 


— 
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happen to appear not good, ſhall recover the ſecond Preſentation. Vaugh. 
* Trin. 21 Car. 2 C. B. in Caſe of the King v. the Bithop of Wor- 
ceſter. 

9. The Crown may change their own Venue. The Queen may amend 
her Pleadings at any Time, nor will any Eſtoppel bind the Crown. 10 
Mod. 200. cites Hob. 339. Sid. 412. 


(Q. 6) Phadings and Proceedings. oe . 


. 13. 25. 34. 

I. HERE the King is Party, the Preceſs ſhall be always Non omit- and, pl 8. 8, 
tas; For no Franchiſe can hold againſt the King; Quere if 3-(Q 5) 

Feng faerimus Pars be in the Patent. Br. Prerogative, pl. 109. cites 41 

17. 

2. In Quare Impedit the King may allege Preſentation in his Anceſtor 
and another in himſelf, and it is not double; contra between com- 
mon Perſons ; and Plezarty is no Plea againſt the King; For Laches jhall 
not be adjudged in him; Quod Nota bene by reaſon of his Prerogative. 
Br. Prerogative, pl. 75. cites 43 E. 3. 14. 

3. If a Man pleads double Pled againſt the King, there the King may And if dowble 


have Advantage of it. Br. Double, pl. 98. cites 4 E. 4. 3. proto" omg 


the King of the Statute againſt a Merchant who does not import Bullion according to the Form of the Statute, 
a Man ſhall have Advantage of the Doubleneſs. Br. Double, pl. 98. cites 4 E. 4. 3. 


4. Where Frit of Error is ſued againſt the King, no Scire Facias ſhall 
iſſue ; For the King is always preſent in Court. And therefore the Entry is 
O N. H. Attornatus Generalis Domini Regis qui pro ipſo Rege ſequitur, 
and not Quod Dominus Rex per Attornatum ſuum ſequitur &c. Br. Pre- 
rogative, pl. 128. cites F. N. B. ſol. 21. 


5. If Evidence be given for the Queen in Information or any other Suit, 8. P. Jens: 
and the Defendant offers to demur upon it, the Counſel of the .Oueen ſpall 55. Pr vt 
not be compelled to join in Demurrer, but in ſuch Cafe the Court may diret? 
the Fury to find the ſpecial Matter, and upon this they ſhall adjudge the 
Law, as a 34 H. 8. D. 53. But this is by the Prerogative ot the 


King. 5 Rep. 104. Trin. 42 Eliz. B. R. in Baker's Caſe. 


8 — — 


1 — r * 


(Q. 7) » Monſtrans de Droit & Petition &c. For reſtoring * Monftrans 


de Droit is 


Lands &c. Antiquity thereof, and how conſidered. as much as 
And in what Caſes it may be, and How. 2 Ku, erkg of 


e Rigbt In a 
1. IF aMan holds of the King in Capite, and other Lands of other Lords, legal Senſe it 
and dies, his Heir within Age, the ot her Lords ſhall have Petition of * a 
their Rents in the Nonage of the Heir. Br. 772 55 pl 43. CIteS 24 E. 3. Chancery, 


4. per Hillarie J.— But ſee now the Statute of * 2 & 6. 8. Ibid. for the Sub- 
ject to be 


reſtored to Lands and Tenements, which he ſhews to be his Right, though by Office found to be in 
the Poſſeſſion of another lately dead; by which Office the King is intitled to a Chattel, Frechold or 


Inheritance in the ſaid Lands. CowelInterp. verbo Monſtrans de Droit. —2L.P K. 201. —*See(Q.$) Infra. 


2. A Man ſued by Petition to the King to have his Preſentation repeal- Br. Petition, 


ed, end that the Plaintiff be 1 to his Advouſon, and upon the Matter pl 4 d. cites 
had the Preſenration ot the | 


ing repealed by the Petition, which was that in fuch 
in Nature of ©uare Impedit. Br. Preſentation, pl. 40. cites 43 Aff. 21. Caſe Age 


for the Heir in Ward of the King, in whoſe Right the King preſented ; and that before any Plea 
| | picaded 


— was — —— c K 
- PORE — — — — — 


——— — 
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leaded Scire Facias iſſued againſt the Preſentee of the King ad informandum Dominum Regem before an 
Plca pleaded ; and becauſe the Preſentee of the King would not maintain that the Heir had any Thin 


by eſcent (the Plaintiff in the Petition having ſer forth a Gift of the Land, and of the Advoyxfen 
appendant to him with warranty in Fee) the Preſentation was repealed. Quod Nota. 


3. If TJoint-feoffee confeſſes that the Feefſment was made to him and others 
by Colliſion by the King's Tenant to defraud the King of the Ward, the 


King may ſeiſe all the Land, and rhe other Feoflee ſhall be pur to Peri. 


tion, as it ſeems. Br. Petition, pl. 33. cites 10 H. 4. and Fitzh. Tra- 
verſe, 50. 


8. P. and Pe- 4. At Common Law there was no Traverſe, but Petition; And this was 


5410s eng in lieu of Writ of Right for the Party, and to avoid Delays the Statute was 
Writ of made, that a Man may traverſe the Othce, whichStatute does not toll theSearch 


Riche. Br. which was at Common Law, but the Petition; per Sotel. And per Spilman, 
Petition, pl. the Statute which gives Traverſe is only ot Ward, and of Fine tor Alie- 


4 Oe nation &c. which are only Chattles, and of thoſe was no Traverſe at 


Travers Common Law; bur ot Franktenement, Traverſe was at Common Law. 
and Petition Br. Traverſe de Office, pl. 18. cites 9 E. 4. 51. 
was before | 
the Statute of 36 E. z. per Littleton, but Choke contra. Br. Traverſe de Office, pl. 4o. cites 21 E. 
3 Traverſe was not at the Common Law of a Thing real, before the Statute of 34 & 36 E. 3. bur 
Petition and Monſtrans de Droit. Hut of a Chattle traverſe was at Common Law. Br. "Traverſe de 
Office, pl. 38. cites 13 E. 4. 8. Br. Petition, pl. 30. cites S. C. S. C. cited 2 Inſt. 689 
Petition as not at the Common Lat of * Chattels ; For Petition did not lie but of Franktenement at the 
Leaſt ; per Catesby ; quod Huſſey conceſſit. Br. Petition, pl. 19. cites 1 H. 7. z. Of Chattle Real 
a Man Mall have Petition of Right, as well as of Franktenement ; per Brian. Br. Petition, pl. 24. cites 
- H. ;. 11.—#* S. P. becauſe Chattels Perſonal are Bona Peritura, and cannot abide the Delay of a Pe- 
tition. 2 Inſt. 68g. 


S. P. per 5. In Caſe where a Man may traverſe an Office, he may ſue by Petition ; 
Spilman; per Spilman ; quod non negatur. Br. Traverſe de Office, pl. 18. cites g 
and if he 5 N ö 

ſues by Peti- 4- 3T. 

tion, the 2 : 

Nature is to have Search. Br. Petition, pl. 15. cites S. C. 


* 


6. Petition of Right zs in 3 his real Aation, which he cannot 
have againſt the King, becauſe the King by his Writ cannot command 
himſelt. 4 Rep. 55. a. Trin. 30 Eliz. in Caſe of Warden &c. ot, Sad- 
ler's Caſe. RO; 

7. A Petition of Right is grounded upon a Matter of Fact ſuggeſted, 
upon which a Commiſſion iſſues zo inquire of the Truth ot this Suggeſtion, 
except the Attorney confeſſes the Truth of the Matter ſuggeſted, as in a 
Petition of Dower. Skin. 608. Mich. 1 W. 3. B. R. in the Banker's 
Caſe ——cires 3 Init. 215. Moor 639.———Co. Ent. 462.— 
9 Hen. 4. + 

8. In all Caſes of a Petition to the King, this is to controvert the Title 
of the King; the Caſe might have been fo that a Petition might have been 
necetlary, as if the King's Creditor had been attainted before an Aſſign- 
ment inrolled, and after a Grant was made, and a Seiſure had been made 
into the King's Hands, the Party ought to go by way of Petition; for 
in no Caſe is the Party put to his Petition, but when he controverts the 
Ts ot the King. Skin. 608. Mich. J W.3. B. R. in the Banker's 

S. 


(Q. 8). Mon- 
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(Q. 8) Monſtcans de Droit or Petition. Statutes relating 


thereto. 
1. 36 E. 3. cap. OR prievous Complaint, that the King has heard This Act is 
13. S. 1. by his People of his Eſcheators, and of their evil den. 
Behaviour, he wills and has ordained, that * Lands ſeiſed into his Hands the Statute 
becauſe oft Ward, all be ſafely kept without Waſt or Deſtruct ion. of 34 E. 3. 
cap. 1 


which extended only to Caſes where the King was intitled hy Office, and to the Caſes of Alienation, 
without Licence, and the Caſes of Ward. But three Things were grievous, which were not re- 
medy'd by that Act. 1. No Office was within the Purview, but only Office found Virtute Brevis or 
Commiſſionis, the Words being (taken by Commandment of the King) ſo that Office found /:rtute 
Officii was out of that Act. 2. The ſaid Act extended only to two Caſes, viz. Alienation <vithout Leave, 
and of Ward. 3. It extended to Travers only, and not to Monſtrans de Droit; ſo that tho' Iſſue was found 
for the Plaintiff, yet _—_ s could not proceed to Judgment without a Writ of Procedendo ad Judi- 
cium, and to remedy theſe Miſchiefs was this Statute of 36 E. 3. cap. 13. made. 4 Rep. 56. b. 57. a. 
Caſe of the Wardens &c. of Sadlers. 

* Reſolved, that this Act extends generally to Lands ſeiſed &c. by Office, it being a beneficial Law 
made in Advancement, and for Execution of Juf\ice and Right without Delay, and therefore ſhall be 
taken generally, according to the Letter and Intention of the Act. 4 Rep. 58. a. And the Reporter in a 
Nota there ſays, that a Termor may have Travers by this Statute. | 


S. 2. Andthat the Eſcheator have no Fee of Wood, Fiſh, nor of Veniſon, 
uor other thing, but ſhall anſwer to the King of the Iſſues and Profits yearly 
coming of the ſaid Lands, without doing Waſt or Deſtruction. 
8.3. And if he do otherwiſe, and thereof be attainted, he ſhall be ranſomed 
at the King's Will, and yield to the Heir the treble Damages at his own 
Suit, as well within Age, as of full Age. 
S. 4. And his Friends as long as he is within Ape ſhall have the Suit for 
him, anſwering to the ſaid Heir of that which ſhall be ſo recovered. 
F. 5. And alſo of “* other Lands ſeiſed into the King's Hands by Inqueſt * Theſe 
of Office taken before the Eſcheators, this Ordinance and Penance ſhall Held —.— me 


Place againſt the Eſcheators. As to the 


Matter; For 
they are not reſtrained to the two Things, viz. of Alienation and Ward mentioned in the 34 E. 3. 14. 
And 2dly, as to the Office, but extend as well to Offices found Virtute Brevis or Commiſſionis, as to Gftices 
found Virtute Officii. 4 Rep. 57. a. Caſe of Wardens &c. of Sadlers. 


$.6. And if there be any Man that will make Claim or Challenge to the * It was in- 
Lands fo ſeiſed, that the * Eſcheator ſend the Inqueſt into the Chancery on A 
within a Month after the Lands ſo ſeiſed, and that a Writ be delivered (vin. That 


to him to certify the Cauſe of his Seifin into the Chancery, and there he the Eſcheat- 


foall be heard without Delay to traverſe the Office, or otherwiſe to or ſend the 


Inqueſt into 


thew his Right, and from thence ſent before the King to make a final Di. 3 
cuſſion without attending other Commanaments, within the 


Month &c.) 
ought to be intended of Office found Virtute Brevis or Commiſſionis , becauſe no Office found before the Eſ- 
cheator Virtute Officii may by the Law be returned into Chancery, but only into rhe Exchequer, ac- 
cording to 4 E. 4 24. a. and Stamf. Prerogat. 70. b. Bur it was anſwer'd and reſolved upon ſhewing 
infinite Precedents in all Ages, that ſuch Offices have been returned by the Eſcheator, as well into 
Chancery as the Exchequer, and he has Election to return it into which of the two Courts be will ; For he 
is Attendant to both, and they are both the Courts of the wy BP as to the following Words, 
(viz. F He ſhall be heard without delay to traverſe the Office) thoſe Words are general as to the Mat- 
ter and Manner of the Office; ſo by thoſe two Branches the two firſt of the ſaid Detects were reme- 
dy'd ; (or otherwiſe ſhew his Right &c.) by which Words, the Monſtrance de Droit was given to 
make a final Diſcuſſion, without attending other Commandment, and by thoſe Werds ſhall proceed to 
Judgment without any Procedendo, and fo all the ſaid Miſchiefs are remedy'd. Bur it was reſolved, 
that this Act extends not to any judicial Record or Recovery, but only when nothing appears of Record for the 
King beſides the Office; and therein was great Reaſon; For in Caſe of + Attainder and Office, the King is 
mtitled by double latter of Record, and therefore the Party grieved ought to avoid it by double Matter 
of Record, and not by ſingle Travers or Monſtrans de Droit, and therefore ſhall be put to his Pe- 
tition, upon which he ſhall have Office found, comprehending his Title of Record ; and upon this 
the Party griev'd ſhall traverſe the Title of the King found by the Office, or ſhew his Writ and con- 
feſs and avoid it, anc it upon the Travers or * de Droit it be found for him, or the _ wy 
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„ 
conte's'd by the Attorney General, he ſhall then have an Amoveas Manum ; For he has anſwered and 
ſativhed double Matter of Record by double Matter of Record. 4 Rep. 57. a. b. But ſee Statute 
2 E. 6. 8. 

+ S. P. Br. Petition, pl. 28. cites 4 E. 4. 21. —S. P. Br. Traverſe de Office, pl. 28. cites 4 H. 
7. 7. and ſys, this was agreed very often in the Time of H. 8. Br. Petition; pl. 28. cites 8. C 
———Dcc(().11) pl. 11. 


It was re- 2. 2 C 3 E. 6. cap. 8. Where many and divers Perſons holding, 


loved; or that have holden, Lands, Tenemtnts, or Hereditaments, ſome tor term ot 


4 fis to” Years, and ſome by Copy ot Court Roll, have been expulſed, and put cut 


the Court of their Terms and Holds, by reaſon ot Inquiiitions, or Offices found be- 
of Wards, fore Eſcheators, Commiſſioners, aud others, containing Tenures of the King 
by the tu, in Capite, intitling the King to the Wardſhip or Cuſtody of ſuch Lands or 


Chief Juſti- n a | 
Ca Tenements ; and ſometimes intitling the King to the ſame, * Attainders 
of the of Treaſon, Felony, or otherwiſe, by reaſon that ſuch * Leaſes &c. tor 


Countels Years, or Intereſt Ly Copy of Court Roll of ſuch Perſons, have not been 


„4 found in ſuch Inquiſitions or Offices ; after which Expul/ion or putting out, 
Confaet. the ſaid Perſons have been without 77 for the obtaining of the ſaid 
c 
e 


tion had of Terms and Holds, during the King's Poſſeſſion therein, and can have no 


the ſaid Acts Traverſe, Monſtrans de Droit, nor other Remedy for the ſame, becauſe their 


36 9 5 zug ſaid Intereſt is but a Chattel in the Law, or cuſtomary hold, and no Eſtate 


H 6. that of Freehold ; And alſo, where any Perſon or Perſons has any Rent, Common, 
he in the Office, Fee, or other Profit Apprender of any Eſtate of Freehold, or tor 
Remainder Years, or otherwiſe, out of ſuch Lands or Tenements, ſpecified in ſuch 
expectant Offices or Inqui/itins, the ſaid Rent, Common, Office, Fee, or Profit Appren- 


upon an 


Eſtate Tail der, not being found in the ſame Office or Offices, ſuch Perſons are in like 
or Freehold, Manner without Remedy to obtain, or have the ſaid Rent, Common, Office, 
or that hath Fee, or Profit Apprender by any Traverſe, or other ſpeedy Mean, without 
- my — mee. £reat and exceſſive Charges, during the K ing's Intereſt therein, by Force of 
ket rs. ſuch Inquiſition or Office, 

any Eſtate cf 

Freehold, without any Rent or Profit but only Fealty, ſhall not traverſe a falſe Office, finding the 
dying ſeiſed of ſuch a Remainder or Reverſion ; For theſe Statutes give a Traverſe, when the Lands 
are ſeiſed by the King, and the Party ouſted thereof; and the Seiſin of Tenant for Life is the Seiſin of 
him in Remainder or Reverſion. And the Judgment cannot be given, Quod manus Domini Regis a- 
moveantur. See Stamf. Prerog. 13. he in the Reverſion may ſue Livery &c. Dyer 14 Eliz. 319. Stamf. 
Prerog. 62. a. b. 2 Inſt. 688. 

* * theſe Words it has been doubted, whether a Tenant by Statute Merchant, Staple, or Elegit, or 
Executors that have Intereſt in Lands by a Deviſe for Payment of Debts, and the like, were within this 
Law, becauſe they are not Leſſees for Years ; but the common Opinion is, that theſe Intereſts are 
within the Purview of this Act: For that they are not only within the ſame Miſchief, being with- 
out Remedy, but within the expreſs Reaſon of this Law, viz. becauſe their ſaid Intereſt is but a 
Chattel Real, and all the aboveſaid Intereſts are but Chattels Real. 2 Inſt. 688. 


This hath S. 3. Where any Office or Inquiſition 7s found, 3 any Title, for 
3 term of Years, by Copy of Court-Roll or other Intereſt, every Leſſee or 
and extend. Copy holder, and every Perſon that ſhall have any Intereft to any Rent, Com- 
eth not only mon, or Profit Apprender, our of any Lands contained in ſuch Office 
de 2 in or Inquiſition, ſhall enjoy their Leaſes and Intereſls, Rents &c. as they 
WS 5 mig ht have done, in Caſe there had been none ſuch Office or Inquiſition found, 
by Tenure And as they ought to have done in Caſe ſuch ny Iutereſt by Copy of Court- 


in Cops, Roll, Rent c. had been found in ſuch Office or Injuiſition. 

ut to Ofh- 

ces upon Attainders of Treaſon, Felony or otherwiſe ; Wherein the Generality of theſe Words, (or 
otherwiſe) is to be obſerved. 2 Inſt. 689. 


S. 6. If any Perſon be r found Lunatick, Ideor, or dead, every 
Perſon grieved by ſuch Office or Inquiſition ſhall have his Traverſe, as in other 
Caſes of 7. 3 upon untrue Inquiſition or Offices. 

S. . Where it is untruly found, that 42 Perſon attainted of Treaſon, 
Felony, or Premunire, is ſeiſed ot any Lands at any time of /uch Trea- 
ſon, Felony or Offence committed or after, whereunto any other Perſon 
has juſt Title of Freehold ; every Perſon grieved thereby all have his Tra- 
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2 Prerogative of the King. 543 
verſe or Monſtrans de Droit, without being driven to any Petition of Right, 
and like Remedy and Reſtitution upon his Title found or judged for him, as 
has been uſed in other Caſes of Traverſe. 

S. 13. Provided in all ſuch Caſes, as any Perſon fall be enabled by This Proviſo 
this Act to have any Traverſe, 424 ſhall purſue his Traverſe, he ſhall extends only 
ſue one or ſeveral Writs of Scire Facias againit all ſuch as ſhall have Inte- 8 
reſt by the King or his Patentees, as is reguiſite upon Traverſes or Petiti- any Man- 
ons heretofore purſued. And in every ſuch Scire Facias the Patentees or De- firans de 
tendants ſhall have like Pleas, as hey had in any Scire Facias betore rh;s Polt to ge 
Time awarded againſt any Patentees in any Caſe of Petition; and upon every 1 


* * f torce of thi; 
Traverſe purſued by Virtne of this Ad, in ſuch Caſe as the Party that Act, either 


ſhall purſue ſhoul by the Common Law have been put to ſue by Petition to for the ſuing 


the King, there fhall be two Writs of Search granted, as like Writs out of Writs 


have been granted upon Petitions made to the King. we prong * 


therein 
Writs of Search ſhall be granted becauſe the Monſtrans de Droit does confeſs and avoid the Title of 
the King, and the Traverſe denied it. 2 Inſt. 691. cites 14E 4 1, 7. 
Nota, in many Caſes 2 Matters of Record with neceſſary Averments ſhall amount to an Office; but 
thereupon a Scire Facias is to be granted, wherein the Party may traverſe any of the material Aver- 
ments &c. 2 Inſt, 194. cites 21 Afl. p. 36. 21 E. z. Livery, 30 Afl. 46. 50 Aff. 2. 2 E. 3. 10. b. 


F. 14. Provided alſo, that if after any Judgment given * upon any Tra- * The 
werſe by Virtue of this Act, it ſhall appear by any Matter of Record, VV 9rds (Up- 


that the King has any other former Title, the ſame ſhall be ſaved to the wee 


King, the ſaid Traverſe and Fudgment thereupon given notwithſtanding. not to a 
Monſtrans 

de Droit to be purſued on this Statute. 2 Inſt. 695 — This Proviſo was added (for that this Act gave 
a Traverſe, where none was at the Common Law, and that it ſhould be judged for them, for whom it 
was found &c.) leaſt the Judgment being warranted by Authority of Parliament ſhould bind any for- 
mer Right the King had; and that appeareth alſo by the Concluſion of this Branch, viz. The ſaid 
Traverſe and Judgment thereupon given notwithſtanding : But it ſeemerh to be Abundans Caurela, 
for the 1 upon a Traverſe is, Quod manus Domini Regis amoveantur, & Poſſeſſio reſtituatur 
to him that traverſeth, Salvo jure &c. It is to be obſerved, that there be certain Records, which in- 
title the King, that by Law are not traverſable ; in which Caſes, tho' the King be intituled but by 
ſingle Matter of Record, yet the Party grieved is put to his Petition, and cannot be holpen by Tra- 
verſe or Monſtrans de Droit. As taking one Example for many, King H. 4. recovered in the King's 
Bench, in a Quare Impedit againſt the Filer of T. the Preſentation to a Church, and had a Writ to 
the Biſhop, and his Clerk received &c. where in Truth the Prior never knew of the Suit, nor was 
ſummoned, attached, or diſtrained by the Sheriff; and thereupon the Prior moved the Court of King's 
Bench to grant a Writ, to cauſe to come before them the Summoners, the Pledges and Mainpernors 
upon the Diſtreſs to be examined in this Matter. And in this Caſe five Points were reſolved by Gaſ- 
coigne Ch. J. and the Court, viz. 1ſt, That the Prior was driven to his Petition in Nature of a Writ 
of Diſceit, albeit in this Caſe the King recovered in auter Droit. 2d, That it a common Perſon had 
recovered, the Defendant had been driven to his original Writ out of the Chancery, and could not 
proceed upon any judicial Proceſs out of this Court. 3d, Thar if the Concluſion of the Petition be, 
that the Kin thould command the Court of King's Bench to proceed ro the Examination &. then, 
without any Writ out of the Chancery, the Court may proceed to the Examination. gth, But if 
the Petition doth conclude generally, that the King ſhould do right, then the Prior ſhould be driven 
to his Original out of the Chancery. 5th, That before ſuch Writ be granted, the Prior, upon a Com- 
miſſion our of the Chancery, ought to have his Right found by Inqueſt. But this Statute extendeth 
to Offices found by Writ, Commiſſion, or ex Officio, and not to other Records. 2 Inſt. 695. 

Ld. Coke ſays, his Advice to ſuch as ſhall traverſe by Force of this Act is, that in the Inducement 
to the Traverſe, they allege their own Title (which they 9 to do; For no Man ſhall have the 
Lands out of the King's Hands, without making a Title) juſtly and truly; For the Attorney General 
for the King may either take iſſue upon the Traverſe, or by the King's Prerogative upon the Title of 
the Party that traverſeth, at his Choice, 2 Inſt. 695. 

It is a Maxim in Law, that whenſoever any Man is by any Office traverſable amoved from his 
Poſſeſſion, he muſt traverſe the Office in the Court, where the Office is returned. Of Houle and 
Lands which do lie in Livery, and whereof there is manual Occupation and Profit preſently taken, 
the Party, by finding of the Gäce. is out of Poſſeſſion; but of Rents, Villeins, Commons, Ad vo ſons 
and other Inheritances Incorporeal which lie in Grant, the Owner is not out of Poſlethon (be they ap- 

ndant or in groſs) by the finding of an Office; and therefore, in any Information or Action brought 
— the King Br the fame, the Party may traverſe the Office in that Cuurr where the Information or 
Action is brought for the King. And in all Caſes, when the King is not in Poſſeftton by the Ofhce, and 
he obtains not Poſſeſſion within the Year after the Office found, then cannot the King ſeiſe wickout a 


Scire Facias. 2 Init. 695, 696. 
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See(Q11) (Q. 9) Petition, or Monſtrans de Droit, for reſtoring 
Lands &c. out of the King's Hands. Neceſſary ; In 
what Caſes. 


I. HERE a Man holds of the King in Capite, and of others in Chi- 


valry and dies, and the King ſeiſes the Heir within Age and all the 
Lands, the Lords may ſue to the King by Petition tor their Rexts, and 
ſhall have it, and ſhall have Writ thereot, and yet by ſome, their Seigni- 

ories are ſuſpended for a time &c. Br, Rents, pl. 9. cites 24 E. 3. 24. 
Br. Petition, 2. When the Preſentee of the King is inſtituted and inducted, and the 
E ** 4 Preſentee of another is ouſted, he who is ouſted has no other Remedy, but 
for, 8 by Petition; For the Statute of 13 E. 3. does not benefit him. 2H. 4. 


the Words 17. a. b. pl. 25. 

are, that he 

ſhall plead againſt the King , but where no Action is brought he cannot plead, and therefore upon Inſtitu- 
tion and Induction he ſhall have Petition, 


Where the 3. Where the King has Ward by Deſcent, as he may, (for Chattel ſhall 


King is Þ/- deſcend in Caſe ot the King) and grants the Land for Life, the Remain- 


101 A der over in Fee, yet the Heir ſued Sci, Fa. to repeal the Patents, and 


dies, it ſhall they were repealed, and the Land re- ſeiſed and Livery made to the 
deſcend to Heir, and he not put to ſue by Petition, becauſe the —_ by Deſcent 


— and Of the Chattel was not in in Fee, and ſo deceived in his Grant, and the 
+ By che Grant not good, and yer the Heir of him in Remainder ſhall have the 


Executor, Remainder by Deſcent after the Grantee, but the Tenant for Lite was 
and „ this alive. Br. Petition, pl. 7. cites 7 H. 4. 33. 

he ſhall not 

be ſeiſed in Fee, and in this Caſe the King was not ſeiſed in Fee but in Ward; And therefore, when the 
King makes a Gift in Fee of ſuch Land, becauſe he is deceived in his Grant, he ſhall re- ſeiſe and make 
Livery, and the Heir ſhall not be put to ſue by Petition. Br. Livery, pl. 16. cites 7 H 4. 41. 


Contra, where 4. In every Caſe, where the King is ſeiſed by Fudgment o Record, as by 
es 


the King en- : i 5 
1 Forteiture &c. though the King makes Feoffment, or leaſes for Term ot 


Office or Title, Life where another has Title or Cauſe of Action, there he ſhall ſue by Pe- 


and makes tition. Br. Petition, pl. 9. cites 9 H. 4. 4. per Gaſcoigne. 
Feoffment 
or Leaſe, there the other may enter. Ibid. 


It was ſaid 5. Where a Man has 7itle of Rent- charge iſſuing out of the Land ſeiſed 


2. ad into the Hands of the King, there during the Poſſeſſion of the King he ſhall 


tothe ſue by Petition, and ſhall have the Rent; But if the King makes Feoff= 
King by ment or Leaſe tor Term of Lite, he may diſtrain tor the Rent notwith- 


Office, out ftanding he was once put to ſue by Petition. Br. Petition, pl. 9. cites 9 H. 


of whic 
have a Rent- 4- 4. per Hank. 


charge or Rent-ſeck which is oy rage in the Office, I am put to Petition. Br. Office devant &c. pl. 38. 
cites 4 E. 4. 22, 23.———5. P. Br. Petition, pl. 28. cites 4 E 4. 21. So of Common, Statute- 
Merchant &c. Br. Petition, pl. 28. cites 4 E. 4. 21, So where the King after this gives the ſame 
Land by Patent to another, yet the Party 1s put to his Petition for the Rent, and cannot diſtrain; But if 
the Charge had been found by Office then the Party 5 diſtrain the Patentee, but cannot diſtrain 
the King; and this where the King is intitled by Record. But if be enters wvitheut Title or otherwiſe 
<vithout Record, (As) if a Man infeoffs him by Deed inroll'd of my Land, I cannot diſtrain nor enter 
upon the King; But if in this Caſe he gives it over by Patent, I may diſtrain or enter upon the Pa- 
tentee, Br. Focition, pl. 28. cites 4 E. 4. 21. 


Br. Nonſuit, 6. Petition of Right, and Traverſe upon ir, and Nonſuit in the Pe- 


* Ty „ tition; and the Opinion was, that he may have new Petition notwith- 


ſtanding the Nonſuit; and Suit by Petition ſhall not be made to the Olicen, 
but he ſhall have Ae. Br. Petition, pl. 10. cites 11 H. 4. 52. 67. 
7. He, who recovers in Value againſt the King by reaſon of Warranty er 


Clauſe of Recompence, ſpal have his Reaſon entered upon his Aid Prayer o 
e 
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Prerogative of the King. 


the King, and then ſhall have his Recovery by Petition, and otherwiſe 


not; Quod nota; that he ſhall make Petition thereof. Br. Petition, pl. x. 
cites 9 H. 6. 3. 


8. Where the King may ſeiſe, and ſeiſes Land, as for Alienation with- Put <vhere 
out Licence, or the like, there the Barry, when he has made Fine, or 2 "x 4 
when the Intereſt of the King is determined, cannot enter, but is com- uw, 2. 


pelled to ſue Livery. Br. Office devant &c. pl. 2. cites 9 H. 6. 20. _— 


pires, the 
Leſſor may 
quod non negatur. Ibid, 


545. 


enter upon the an & For he has not Franktenement but Chattel; per Newton, 
Br. Livery, pl. 5. cites 8. C. 


9. It was ſaid for Law, that where the E/cheator ſeiſes tor the King But where 
Virtute brevis where the King has no Title, yet the Party who has Term the Eſchea- 
for Vears, and is ouſted by it, is put to his Petition; and ſo note there, 1 
that it is admitted, that Petition /zes of a Term. Br. Petition, pl. 2. cites as above, 


9 H. 6. 21. Virtute Offi- 
2 cit, he 1s not 
put to any Petition, but may diſturb the Eſcheator or have Writ of Treſpaſs. Ibid. 


10. In the Caſe of Charter of Pardon of the K ing pleaſled in Bar of Ex- As if Eſchea- 
ecution it was agreed by all the Juſtices, that a Man ſhall have Petition 7e 


to re- have his Goods and Chattels. Br. Petition, pl. 3. cites 34 H. 6. 51. 25 8 


. accounts for 
them in the Exchequer, Ibid. —Or if a Man be outlaw'd and the Eſcheator accounts for his Goods in the 


Exchequer, and after the Party reverſes the Outlawry by Writ of Error or the like, he ſhall have Petition 


in thoſe Caſes &c. and the King ſball indorſe the Petition in ſuch Form, Let Right be done to the Parties; 
Quod Nota. Br. Petition, pl. 3. cites 34 H. 6. 51. 


11. It was found by a certain Inquiſition, that the Lord Hungerford S. C cited 
was attainted by Parliament Anno 1 E. 4. and that L. and J. were ſeiſed 5 5 12 
of the Manor of S. of the Feoffment of A. to the Uſe of the Lord Hungerford, the War. 
the 4th Day of March Anno 1 E. 4. and that by the Statute 1 F. 4. the dens and 
ſaid Lord H. was attainted of High Treaſon, ana that all Caſtles, Manors, Commonalty 
Lands, Tenements, and other Hereditaments, whereof he was ſeiſed, or others of Sadler. 
to his Uſe in Tee or Fee Tail the qth Day of March Anno 1 E. 4. ſhall be for- 
feited &c. upon which Commiſſion iſſued to enquire &c. and found as above, 
and the Office was returned in Chancery, and the King gave the ſaid Ma- 
nor of H. to D. T. and within a Month after the putting in of the Office, 
the Feoffees atoreſaid came into Chancery and put in their Traverſe again 
the King; and in the Af of Attainder it was ordained, that if any of thoſe 
attainted were ſole ſeiſed, or jointly ſeiſed, and to another's Uſe, that this 
Land fhould not be forfeited or ſeiſed into the Hands of the King; and ſaid 
that they were ſeiſed to the Uſe of the Lady H. Mother of the Lord who 
was attainted, abſque hoc, that they were ſeiſed to the Uſe of the Lord H. 


_ who was attainted, and prayed Livery Cum Exitibus, and upon this the 


Lady H. put in Surety tor the Feotlees, and took the Land to Farm ac- 

cording to the Statute &c. And the Queſtion was, If the Party ſhall 

have his Traverſe as here, or ſhall be put to his Petition? And there it 

was ſaid, That where the King is intithed by double Matter of Record, as 

by * Attainder and Inquiſition, the Party grieved ſhall not have Traverſe * Where it 
bur Petition to the King; But where the King is intitled by Ingui/ition 5 found by 
or Office cnly, there the Party grieved may traverſe, and ſhall not be put by 2 
to his Petition. Br, Petition, pl. 28. cites 4 E. 4. 21. Lord Hungerford's ut attaint- 


Caſe. ed of Treaſon 


| was ſeiſed of 
certain Land, yet the Party may come into the Exchequer or Chancery where the Offic is, and /a 


that there is no ſuch Attainder, and if this le fo found he ſpall have his Land without Petition; Quod Nora, 
per all the Juſtices. Br. Petition, pl. 23, cites 4 H. 7. 7. 


12. Where the King has a Valect admitted to a Corody without other Mat- 
ter, this is ſuch Poſlethon as cannot be diſcharged without Petition. Br. 
Petition, pl. 26. cites 5 E. 4. 118. 
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Hard. 13. 13. It was found by Office that a ortgagee of Lands held in Socage 
Gf me died ſeiſed ot them, and ot Lands held in Capite, his Heir being within Age; 
88. After wards the Mortgagor paid the Money to the Executors of the Mort. 
judgment gagee and entered. D. 236. pl. 25. Mich. 6 & Eliz. makes a Quere, if 
to be that he thould anſwer the Profits to the King till Livery ſued out by the 
the . i- Heir or not? But fays it was held, Paſch. 10 Eliz. in the Caſe ot Bow 
Pn iverre er v. Barnes, that the Mortgagor after the Payment ſhall have the Land 


Profits pre- Out of the King's Hands by a Monſtrans de Droit upon this Matter of 
1 _ Record and Suggeſttion of Payment without being driven to his Petition. 


ſhou 
put to his Monſtrans ne Droit to get his Lands out of the King's Hands The King ſhall loſe 


the Whole by the Re-entry of the Mortgagor. D. 369. pl. 51. S. C. cited Hard 13. Arg. 


S.C.andP. 14 In Treſpaſs by B. againſt a Sheriff's Bailiff for taking 43 Sheep, 
TN. . and two Lambs. They juſtified the taking them Levant — Couchant 
B. N. dy on the Land, whereof J. S. was ſeiſed in Fee, and which was extended 
*. of on an Outlawry of the ſaid J. S. by Virtue of a Levari Facias to the She. 
Breton v. riff, and of his Precept to them. Whereupon there was a Demurrer, 
Cole. Holt Ch. J. in delivering the * recoy of the Court, held, that if the 
Plaintiff had a Right to the Land precedent to the Outlaury: as for In- 
ſtance, a Leaſe for Years from J. S. yet it this be not found by Inquiſi- 
tion, or afterwards allowed in the Exchequer, he cannot have Action of 
Treſpaſs. For if it be not found, he muſt go into the Exchequer by 
way of Monſtrans de Droit, and plead it there. 12 Mod. 175. 177. 

Hill 9 W. 3. Britton v. Cole. 


(Q. 10) o ſhall have Petition 2 Reſpect of E- 
ſtate. 


P. TY Xception was taken inaſmuch as F. ſued by Petition, and had no- 
thing but in Right of A. his Wife, Et non Allocatur ; For the Ex- 
ecution upon the Statute is only a Chattel, which he may alien at his Will, 
and they may join, or he alone may have the Suit; Quod Nota. Br. 
Petition, pl. 17, cites 3) All. 11. 
S. P. Br: 2. Tenant by Statute Merchant, who has only a Chattel Real, may 
Petition, pl. have Petition if he be ouſted, and ſhall have Reſtitution ; and therefore 
: cite 9 * Brooke ſays, it ſeems to him that the ſame Law is of a * Termor. Br. Pe- 


ak tition, pl. 17. cites 37 Aff. II. 


See (Q. 8) . 11) Recovery againſt the King, How it ſhall be; 
y Monſtrans de Droit, Petition, Traverſe, or Scire 
Facias. 


Br. Reſeiſer, 1. DEtition ſhall be made to the Ring during the Time that the King 
F 13. cites has the Franktenement in him, and not after he has diſmiſſed him- 
8 ſelt of the Franktenement, mr Shard ; Brook ſays, Quære inde, where 
- _ is found, which intitles the King. Br. Petition, pl. 13. cites 24 
3. 65. 

2. If the King ſeiſes the Ward of J. S. which does not belong to him, but 
to N. NM. yet the Heir cannot enter at full Age, but ſhall ſue to the 
King; per Thorp J. and Cur. Brooke makes a * if this Suit ſhall 
be be by Petition or Monſtrans de Droit. Br. Petition, pl. 40. cites 

26 Aſſ. 57. 


3. It 
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3. It was found by Diem clauſit extremum, that F. N. Tenant of the S. C. cited g 
King died ſeiſed without Heir ot Land in London, by which the Kine Rep. 55. b 50. 
granted it to T. M. for his Life, and a Writ to the Mayor to put him in Th ary 7 
Seilin, who returned that the ſaid * viſed it by oil d the faule 

eiſin, who retu that the faid F. N. deviſed it by Teftament iuroll the Juſtices 
doit hin the Near to E. his Feme for Term of Life, who is yet alive, and the the Writ was 
Rever/ton to be ſold by ber; The Grantee of the King entered, and . ſued *>=ted, be. 
Scire Facias to re-have the Land; and becauſe this Deviſe is not found in 2 wy 
the Office, nor any Office is tound for the {aid E. the Deviſee, theretoie found for the 
the Hire Facias does not lie. But by ſome E. may have Aſſiſe. Quere. It Deviſee, and 
ſeems, E. hall have Petition or Monſtrans de Droit; Fop E. cannot tra- br og wn 
verſe; For the Office is true, and the Deviſe lands with the Office, and ele fue 
both are true. Br. Office devant, &c. pl 1 Aſl. — 

. a „ &c. pl. 19. cites 29 All. 31. by Petition 


; ' for an Office, 
which might ſerve her. Out of which the Reporter obſerves, iſt, That at Common Law, when 
the King by Office was ſeiſed, of Eſtate of Franktenement, tho* all the Points of the Office 
were true, yet the Party grieved was put to his Petition in Nature of his Action Real, un- 
leſs his Title be found by Office. 2d, That Petition lies to the King tho' he had departed with the 
Franktenement. 3d, That inaſmuch as the Title of the King is found by Inqueſt of Office by Oath, 
the Lo — 2 a 24 7 to * ” — of as high a Nature, viz. By like Inqueſt of Office 
u th, and not eturn of the Mayor, which tho' it be of Record, yet is not of ſo great Re- 
oicd in Law as Office found by Oath. 8 IT e 


J. A. ſued by Petition in Parliament, ſuppoſing that where the Kg 
ſeiſed certain Lands as Eſc heat for Felony done by W. which the King had 
given to F. U. in Fee, which deſcended from S. to R. as Heir of S. and that 
N. who was the Felon had nothing but in Right of Alice his Wife, Mother 

A. now Plaintiff, and prayed to have Right, which Petition was 
indorſed, and ſent to Chancery to do Right, and Sci. Fa. was awarded 
againſt R. who came, and becauſe his Father had the Land of the Gift of 
the King, and that he is in by Deſcent, prayed that the Plaintiff ſue at Com- 
mon Law to ſave the Warranty of the Defendant. Ludd ſaid, we cannot 
have Writ of Entry againſt you, ſuppoling that you had not Entry unleſs 
by your Anceſtor, to whom the King leaſed, who wrongtully diſſeiſed 
our Anceftor thereot ; For the King cannot be a Diſſeiſor, and ſo the 
Writ fails ar Common Law; And becauſe this Suit was allowed in Par- 
liament, and alſo ſuch Suit was allowed in ſuch Cafe for M.S. Shard or- 
dered him to anſwer, whereupon the other prayed Aid of the King, and 
had it by Aſſent. Br. Petition, pl. 16. cites 33 Aff. 10. 

5. Where the King ſeiſes Land or reſumes it after Livery to a Prior But if he re- 
Alien &c. for C:uſe, which Cauſe is of Record in the Reſeiſer or Re. 2 wag 
ſumption, a Man ſhall have Traverſe to the Cauſe, and Scire Facias againſt , ks 1 
the Party who has it. Br. Petition, pl. 4. cites 2 H. 4. 10. per Cur. Cauſe, there 


the Party 
rieved ſhall have Petition to the King, and Scire Facias againſt the Party who has the Land; and ſo it was 
ne. Ibid. 


6. If it be found before the Eſcheator that PA N. did Treaſon, by which But where it 
the King ſeiſed, whereas he was never indicted nor attainted, he who is ouſt- 7 * . 
ed by this Means ſhall not be compelled to fue by Petition, where the 1e of 
King has granted the Land over, but may have Scire Facias to repeal Treaſon or 


the Letters Patent. Br. Petition, pl. 8. cites 8 H. 4. 21. per Gaſcoigue. 3 1 
after o e 


cord before, and the King grants this Land over to another, there he who Right has cannot traverſe, nor 
enter, nor have Action, but is put to his Petition. Br. Petition, pl. 36. cites 10 H. 6. 15, 


7. If the Preſentee of the King oufts the Incumbent without Induction, 
iation lies for the Incumbent, but if he ejects after Induction, the In- 
cumbent ſhall have Petition to the King, and Scire Facias againſt the Pre- 
ſentee of the King; Per Gaſcoign and Huls. Brooke ſays, this is to be 
underſtood as it ſeems where the King is intitled to the Adyowlon by Ot- 


fice. Br. Petition, pl. 44. cites 8 H. 4. 21. 
8. I 
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8. It Office be found which intitles the King to Fee Simple or Franktcnes 
ment, the Party grieved ſhall not have Traverle but Petition; per Babing- 
ron |. Quod nemo negavit, Quod Nota. Br. Petition, pl. 32. cites 8 H. 
5. & Firzh. Traverſe 47. 

9. It was found by Office betore the Eſcheator who fat by Virtue of his 
Office, that . NM. gave in Tail to P. rendring Rent, and tor Detault of 
Payment a Re-entry, and that the Donor entered for Non-payment, and was 

feiſed till by the Iſſue of P. after the Death of P. diſſeiſed, and the Iſſue had 
Iſſue N. and died ſeiſed, and after N. was attainted by Ad of Parliament, 
and to forfeit his Land in Poſſeſſion and in Uſe; and that atter NM. died, and 
that the Donor made continual Claim at the Time of the Death of N. which 
Office was returned in the Chancery ; and upon this F. N. the Diſſeiſce 
came and pleaded the Matter above, and that in a Proviſo in the Statute of 
Attainder of ſaving to all Lieges not attainted their right Poſſeſſion and laws 
ful Entry in all the Land ot the ſaid N. who was attainted, and ſpewed 
the Seifin and Diſſeiſin, and the continual Claim and the Dying ſciſed, and 
the Seiſin in the Hands of the King by Office V irtute Othcii, and prayed 
to remove the Hands of the King. And by ſome he ſhall be put to his Petiton 

Br. Peti- of Right; but the“ beſt Opinion was contra, and that he thall he re- 

tion, pl 27 ffored by Plea, becauſe his Title is found in the Office, and by Reaſon of the 

cires CS.  "{;ving of the Act. And it was ſaid, that the Othce ſhall be received in 
the Chancery, tho' it be found againſt the King, as it is here, viz. The 
Scilin and the Diſſeiſin, and the continual Claim; For the Jury ought to 
find the Truth, and therefore it ſhall be return d. As, where it is tound 
that A. killed B. ſe Detendendo, yer this ſhall be return'd, and the King 
ſhall make to him his Grace; and fee 4 E. 4. 21. Diverſity. And fo the 
beſt Opinion here was that he may enter, or have Ouſter le main at leaſt; 
and where the King enters by Title or without Title, which is without 
Office as it ſeems, yet a Man cannot enter upon him. Br. Office Devant, 
&c. pl. 37. cites 3 E. 4. 24. 

10. In the Exchequer Chamber Brian rehearſed how at another Time it 
was found by Office that the Duke of E. died jerſed of the Manor of E. C. 
which deſcended to the King, and he entered, and after A. ſued to the King 
by Petition, inaſmuch as he was ſeiſed of the Manor till by the ſaid Duke 
diſſeiſed, and Proceſs continued till he had Reſtitution, which A. infeoffed B. 
and C. who gave to E. in Tail, and now by another Office it is found, that the 
ſaid Duke died ſeiſed of 40 Acres of Land in E. C. and D. by which the 
King ſeiſed it and granted to F. . and thereupon came E. the Tenant in 
Tail, and rehearſed all the Matter, and ſaid that the 40 Acres are Parcel 
the Manor, of which the Reſiitution was made, and prayed Reftitution, and 
had Scire Facias againſt the Patentee, who came and prayed Writ of Search. And 

r Spilman, in this Caſe where a Man may traverſe an Office, he may ſue 

y Petition, and if he ſues by Petition, the Nature is to have Search, but in 
irs Nature of Monſtrans de Droit, as here, Search ſhall not be granted; and 
ſo ſee here that the firſt Matter was a Petition, but this ſecond Matter is a 
Monſtrans de Droit, and ſo admitted without Contradiction. Br. Peti- 
tion, pl. 15. cites 9 E. 4 51. 


548 


11. Petition was made to the King reciting that the King had not Title 


but by Forfeiture of F. S. &c. and had Scire Facias againſt the Patentes as 

well it it had been upon a Traverſe. Br. Petition, pl. 31. cites 16 E. 4. 6. 
In all Caſes 12. There is a Diverſity between Monſtrans de Droit, Petition, and 
5 Cm in Traverſe ; For Monſtrans de Droit is when the King is intitled by Matter 
1 in Fact which is true, and yet the Party has Right, as where the King's 
de Droit, Tenant is diſſeiſed, and the Diſſeiſor dies ſeiſed, and Office is tound &c. 
where Lands in this Caſe he may conteſs the Matter, and ſhe the Diſſeiſin, and pray 
_ 5, that he may be reſtored, and this is good Monſtrans de Droit. Br. Peti- 
ter of Fad, as tion, pl. 20. cites 3 H. J. 3. 


upon a Va- 
— of a Biſhoprick &c. and he need not reſort to a Petition; becauſe his Title is as high as that of 
the King. Skin. 613, 614. Mich. 5 W. 3. B. R In the Banker's Caſe. But if the King's Title 
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be by Matter of Record, there at Common Lacu, the 24 was put to his Petition of Right; but where 
eo 


the King comes by Lands by Act of Law, this is in the Manner as before mentioned. Skin. 614. In 
the er's Caſe. 


13. Petition is, when the King is intitled by Matter of Record, as where it Br. Preroga- 
is found that one is attainted of Treaſon, aud is ſeiſed of certain Land, in due, pl. 58. 
this Caſe the Diſſeiſee thall have Petition, and thew his Title and the Ti- Cs 15 

X g 0 ; 3 5 —— —For 
tle of the King, and the King may traverſe his Title if he will. And where the 


if Feoffment upon Condition be made of the Part of the Feottee, and he King is in- 


breaks ir, and after is attainted of Treaſon, the Feoffor ſhall have his **1<4 by 


Petition thewing the Matter. And it ſeems that this is where the King . 2 
is intitled by double Matter of Record, as the Attainder and Office found, cord, a Man 
ot which Land he was ſeiſed at the Time of the Attainder. Br. Ibid, cannot *** 
verſe, Br. Of- 
fice devant, &c. pl. 37. cites 3 E. 4. 24. Br Petition, pl. 27. cites S. C. S. P. For the Kin 

is not only intitled by the Office but by the Attainder alſo; Quod Nota. Br. Petition, pl. 23. cites 4 2 


4 25. S. P. Ibid. pl. 35. cites 33 H. 8. So if the King grants it over after the double Matter of 
_ O64 . Ibid. 7 

a Man be attaint of Treaſon, and be found to be ſeiſed of the Land of anothey, the Perſon is put our 
of Poſſeſſion, and before the Statute, nyc ans 4 Toke be had no A but a Petition of K ight; 
For an Office is found upon Oath, and is a judicial Proceeding, where the Party who has a Title has a 
ſufficient Notice to come and make it appear; but now diverſe Statutes have given a Traverſe. Skin. 
614. Mich. 7 W. 3. B. R. In the Banker's Caſe. See (Q $) pl 1. S. 6. And in Notis, and pl. 2. 
per tot. : 


T4 And Traverſe is where the Title of the King is falſe ; and per Huſſey, 
che Party cannot traverſe but where Livery [hall be made; For it ic be 
tound that A. held Land tor Term of Lite, and died, the Reverſion to 
che King, there, it this be talſe, yer the Party ſhall not have traverſe, 
becauſe Livery does not lie in this Caſe. Ibid. 
15. Office was found that F. O. was attainted of Treaſon by Parliament 
in the Time of R. 3. and that he forfeited to the King his Land, and all that 
he could forfeit, and that he was ſeiſed of 1000 Acres ot Land in Dale in 
Fee, and the King ſeiſed. And S. O. came and /aid that at the ſame Par- 
liament it was enatted that he ſhould be reſtored to all that which . O. his 
Anceſtor, forfeited, and the Attainder againſt F. O. annulled ; and ſaid that 
J. O. was ſeiſed of thoſe Lands at the Time of the Attainder and prayed 
Reflituticu ; and by all the Juſtices, where the King is intitled by Matter, 
he ſhall be put to his Petition, and thall not have Traverſe; and this ſeems. 
to be double Matter of Record as here, that is to ſay, the Attainder by Par- 
liament and Forfeiture of his Land, and the Office finding that he was ſeiſed 
5 this Land at the Time of the Attainder, he ſhall not have Monſtrans de 
roir, where the King is intitled by Matter ot Record as above; bur 
in this Caſe he confeſſes and avoids the Title of the King by as high Matter 
of Record as the King is intitled by, and theretore he is not put to his Petition; 
vor his Petition is by the Act of Parliament; by all the Juſtices without 
Queſtion, and he ſhall have it by Way of Plea, and ſhall have che Land; 
quod nota Br. Petition, pl. 23. cites 4 H. J. 7. 
16. If two Jointenauts are, and it is found by Office that the one was 
ſeiſed in Fee, and the Land deſcended to W. his Son, as Heir &c. the other 
has Remedy by Monſtrans de Droit, which ſhall be in this Manner, viz. 
he ſhall come into the Chancery, and ſball ſhew all his Matter, and pray Allo 
ance of it, and ſhall have it; quod nora. Br. Petition, pl. 25. cies 
9 H. 7. 2 
1 . veſted in the King 1hall be defeated by Force of a Condition by A if one de- 
Att in Law without Office or Monſtrans de Droit. cited 2 Rep. 53. Pach. 1 
29 Eliz. in Scacc. in Sir Hugh Cholmley's Cafe. As Pl. C. 489. Lord {ico by 
Lovel's Caſe. Cuſtom, and 
| held of the 
King in Tail, and if the Donee dies wit heut Iſſue, that the Land ſhould be ſold by his Execurors, and died, 
the Deviſee died crit l out Iſſue, now the Land is eſcheated to the Kine, yet the Bargain and Sale of the Execu- 
tors ſball deweft the Eftate of the Kine for Neceſſity, and this without Petition or Monſtrans de Droit; and 
allo tlicir Vendce is in by the Deviſor paramount a Eſcheat. Cited 2 Rep. 53. Paich, 29 wy in 
7 CACE, 


550 Prerogative of the King. 
Ecacc. in Sir Hugh Cholmley's Caſe, as 49 E z. I'abel Goodcheap's Caſe.— Ard Ibid 53. it is Gia» : 
Arg. "That in as much as the Executors in this Cafe having only a Power, they had no other Means bue 2 


(ly to fell ; for thev could not have Petition, Monſtrans de Droit, or other Remedy. But it was 
ſuid that if Land u: on Condition comes to the King, and the Condition is broken, and the King makes 
a Leaſe for Lite, he who has the Condition cannot enter, bur ought to have Petition or Monſtrans de 
Droit &c 411d this appears in the Book of 9 H. 4.4 a b. a Man bound in a Statute conveyed Land to 
the King who leaſed for Life, the Cmuſee ſhall not extend upon the Poſſeſſion of the Tenant for Life 
2 Rep. 53. b. in Sir Hugh Cholmley's Caſe. 


18. When an E/ate ſhall be depiſted out of a common Perſon, and veſted 

in another withour AtFion, Entry or Claim, this ſhall be deveſted out of the 

King without Petition or Monſtrans de Droit &c. But when in the Caſe of 

a common Perſon, the Eſtate ſhall not be deveſted out of him without 

Action, Entry, or Claim, there it ſhall not be deveſted out of the King 

without Petition or Monſtrans de Droit &c. 2 Rep. 53. in Sir Hugh 
Chomley's Caſe.—cites PI. C. 489. Lord Lovel's Caſe. 

S. C. And. 19. It was found by Mandamus that A. was ſeiſed on the Day of his 

at Death of certain Meſuages &c. in London, and died without Heir, and 

reed by all ¶ hat they were held of the Qveen in Socage. The Warden and Commina- 

the Juſtices lity of Sadlers in the Chancery thewed their Right, that long Time before 

except two; A, any thing had therein, one J. S. was ſeiſed of them in his Demeſyne as of 

Conf s upon? Fee, and ſo ſciſe by Will deviſed them to the ſaid Wardens Ec. in Fee, and 

© Serieant's were ſeiſed till by the ſaid A. diſſeiſed, who ſo ſeiſed died without Heir, and 

Inn, that ſhewed the Cuſtom ot London tor a Freeman to deviſe in Mortmain, and 

F.emedy that ] S. was a Citizen and Freeman at the Time of his Death. Upon a 

wn por b Demurrer, the Queſtion was it Monſtrans de Droit lay in this Caſe, or 

e e that they were put to their Petition? It was reſolved that in all Cafzs at 

de Droit, Common Law, when the King was ſeiſed of any Eſtate of Inheritance or 

becauſe the Franktenement by any Matter of Record, or by Matter in Fact and found by 


mane born Office of Record, he, who Right had, could not have any 'Traverſe upon 
wy * which hewas to have an Amoveas Manum, but was put to his Petition of 


Words of Right to be reſtored to his Frankrenement and Inheritance. But when 
the Statur the Title of the King was by Matter in Fact, as by Reaſon of Purchaſe by 


of 36 E. 3. zen. 9 5 , . . . . 5 
which zien 8 Alien- born, or by the King's Villein, or Alienation in Mortmain, or 


ne Traverſe Death of his Tenant without Heir &c. it, * in the ſame Office found for the 3 
= Mes. ing, the Title and Intereſt of the Party was found likewiſe, there 1 
ſtrans de grieved at Common Law might have his Monſtrance de Droit, becauie 


22 * his Title appears by the ſame Record by which the King is intitled. 
ſcifor alien d 4 Rep. 54- b. 55. a. Trin. 30 Eliz. in Canc. The Warden and Cominalty 
in Mort- Of Sadlers in London. 
main, or to 
Alien born, or to the King's Villein, or dies without Heir, the Land being beld of the King, and the whole 
ſpecial Matter is found by Office, viz. the Diſſeiſin and the Alienation, or dying without Heir, the 
Party grieved ſhould have Monſtrans de Droit at the Common Law. 4 Rep. 55. a. and ſays that fo are 
the Books to be intended in 9 E 4. 5. and 13 E. 4. 8 a. 41. 21. | 
And it was further reſolved, that when the King's Tenant ſeiſed of Land in Fee dies <vithout Heir, the 
Fee and Franktenement is immediately upon his Dearh, and before Office found, caſt upon the King, 
and has not a Franktement in Law only, as a Common Perſon in like Caſe has. But when a Stranger is 
3 and in Poſſeſſion at the Time of the Eſcheat, ſo that Poſſeſſio eſt plena & non Vacua, there the 
ing ſhall not be _ d in Poſſeſſion till this Seiſin and Poſſeſſion he removed. 4 Rep. 58. a. in the 
Warden &c. of Sadler's Caſe. 


So if Land 20. When the hole Truth of the Caſe appears in the Office there was 
2 Monſtrans de Droit at Common Law. 4 Rep. 55. a. in Caſe of Warden 
arore Food &c. ot Sad lers. 

tion, if the ; 5 ; 

Performance is of Record ; as if the Condition be to levy a Fine of other Land to the King, or to make 
Recognizance to the King in any Court of Record, or other like Conditions which are to be perform'd 
of Record, the Performer may have his Monſtrans at Common Law; for his Title appears of Record, 
and there is no Record which abſolutely intitles the King; but the Performance be not of Record, but 
it be found by Office, he ſhall have Monſtrans de Droit by the Common Law. But if the Office finds 
Title for the King only, and omits the Right or Title of the Party, tho" all the Words of the Office he true, vet 
by the Common Law he could not have Monſtrans de Droit, but was put to his Petition. 4 Rep. 


57 4. b. 
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Prerogative of the King. 531 9 


21. King Char. 2. being indebted to diverſe Perſons in the Sum ot 1 
416000]. 8s. 2d. for the Payment of the Intereſt of that Sum, i. 
grants for him his Heirs and Succeſſors 25000 1. per Ann. to be paid out j 
ot his Revenue of the Hereditary Exciſe ro Sir K V. in Truft for [ch 
Creditors of Sir R. V. who would deliver their Securities and take Affrenments 
for their Debts; and directs the Office of the Exchequer to trie Tallies, | 
and upon Receipt of the Revenue of the Exciſe to pay them immediately Ec. * 
Proviſo on Payment of the principal Sum to be void. W. one of the Credi- 
tors of Sir R. V. took an Aſſignment of Part and delivered his Security, 
and this Aſſignment was enrolled; and he brought the Letters Patents 
and Athgnments into the Court of Exchequer, and prayed them to be al- 
lowed, and that he might be paid his Arrears and growing Intereſt tor | 
the future. The Attorney General demurred. And, per Holt Ch. J. [4 
W. had taken a proper Remedy; and he ſaid, Firit, that Monſtrans de 1 
Droit, and Petition of Right, were the Remedies in ſuch Caſe at the 
Common Law ; and that Monſtrans de Droit is enlarged by ſeveral Sta- 
tutes, and except in a few Caſes a Traverſe lies, 4 Rep. 54. 2 Inſt. 688. 
Stamf. Prerogat. 74. But this Caſe is not within any of the Statures, but 
is at Common Law; and the Party in this Caſe is not put to his Petition 
of Right, but Monſtrans de Droit is his proper Way; a Petition of 


— — — —ů— - 


: 
Right is not neceſſary, tho” the Party may admit himſelf out of Poſſeſ- | l| 
tion, as in the Caſe of a Tenant in Tail of a Rent, who may have a x l 
Formedon, and then a Warranty would bar him, but this is not neceſ- 1 
fary ; ſo here if the Party will admit himſelf out of Poſſeſſion, he might WW | 


have a Petition of Right. 2d. A Petition of Right is not neceſſary, be- 1 
cauſe a Petition of Right zs grounded upon a Matter of Fact Juggefed, t 
upon which a Commitlion iſſues to enquire of the Truth ot this Suggeſtion, 
except the Attorney General confeſſes the Truth of the Matter ſuggeſted, 
as in a Petition of Dower, 3 Inſt. 215. Moor. 639. Co. Ent. 462. 9 Hen. | 

But here no Matter of Fact is to be inquired of, but his Title is 1 
by Letters Patent, which are Matters of Record; it is true that W. | Y 
claims under Sir R. V. but he claims by Deed enrolled, directed by the if | 
Patent; neither does the Patentee go to deſtroy the Title of the King; N 
but this is an Affirmance of the King's Title, and in all Caſes of a Pe- 
tition to the King, this 7s 7o controvert the Title of the King; the i 
Caſe might have been fo, that a Petition might have been necellary ; os if | 
Sir R. V. had been attainted before the Aſſignment inrolled, and after the 
Grant made, and a Seiſure had been made into the King's Hand, the 
Party ought to go by Way of Petition; For in no Caſe is the Party put 
to his Petition but When he controverts the Title of the King, but here 
the Annuity is not put to a Right; nothing is done to turn the Subject's 
Title to a Right, and therefore there is no Reaſon to have a Petition; 
alſo as a Petition is not neceſſary, ſo the Remedy here purſued is proper, 
viz. a Monſtrans de Droit, which is a Remedy at Common Law ; cites 
Kell. 178. and 4 Rep. 55. and if it be demanded when 1s ſuch Remedy 
to be purſued? it may be anſwered, when the Title appears upon Record, 
as ſuppoſe an Inquiſition found a Title for the King; as allo one tor the 
Party, as in the Caſe of an Alienation in Mortmain by a Diſſeiſor; Sad- 
ler's Caſe. 4 Rep. And that a Monſtrans de Droit lies in the Exchequer, 
appears in Sheſtield's Caſe, - and is admitted in the Com. 185. Coke's 
Entr. 205. (tho? 26 E. z. does not mention the Exchequer,) for it lies in 
ſome Cates there by the Common Law ; and at this Day a Monſtrans de 
Droit lies only in Chancery and the Exchequer, except in a ſpecial Caſs. 
Skin. 601, 608, 609. Mich. ) W. 3. B. R. The Banker's Cale. 
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(Q. 12.) 


052 Prerogative of the King. 


(Q. 12) Lire Facias for the King; Neceſſary, in what 
Caſes. 


1. IN all Caſes where à common Perſon is put to his Action, there, upon 

Ottice tound, the King is put to his Scire Factas, as in Cale of 

Waſft, Ceſſavit &c. But when a common Perſon may enter without Sei- 

ſure, there Othce withour Scire Facias ſhall ſuffice tor the King. 9 Rep. 

* Poph. 27, 96. b. Paſch. 9 Jac. in Canc. in Sir George Reynell's Cafe. — cites * 


_ C. 12H. J. 21. b. 14H. 7. 2. 15 H. J. 6. b. Stant. 54. 


— 
22» 


( Q. 13) Proceedings and Pleadings in Petition and Mon- 
{trans de Droit. 


1. JF the King grants Land to another, there he, who makes Petition, 
or Monſtrans de Droit, or traverſes the Office, ſhall have Scire Facias 
againſt the Patentee, and both the King and the Party ſhall be Parties 
and therefore the Patentee ſhall not have Aid of the King; For he ſhall 

be made Party. Br. Petition, pl. 35. cites 9 H. 4. $1. 
Brooke ſays 2. The Juſtices of B R. may proceed to the Examination of the Matter 
this Original by themſelves , the Petition contains that the King commands them to ex- 
ſeems to * amine it, and this without Original out of Chancery; but if the Petition 
28 Ta. concludes that they ſball do Right, there they cannot proceed without Ori- 
ela who& ginal out of Chancery; note the Diverſity. Br. Petition, pl. 34. cites 


Form com- 10 H. 4. and Ficzh. Traverſe 51. 

mences thus, 

viz. Supplicavit Humilime ve ſtræ Celſitudini Regie &c. and ſo to ſhew his Matter as his Caſe is, which is 
uſed to be indorſed by the King to the Chancellor, that be do Right, aud then the other Party ſhall anſwer 
in Chancery; and when they are at Iſſue upon a Demurrer, it is uſed to be ſent out of Chancery into B. R. 
there to be tried and adjudged. Ibid. | 


3. The Abbot of L. ſued Petition of Right to the King, that where 
R. M. before Time of Memory founded the Abbey of L. and conveyed the 
Foundation by Deſcent to S. M. who was attainted in the Time of H. 3. tor 
levying War againſt the King, by which the King ſeiſed the Advowſon and 
Patronage aſoreſaid, and conveyed it to King E. 3. and that he writ to the 
Abbor to have Corody for W. and that this thall not be Prejudice to the 
Abbot afterwards to have other Corody, and conveyed to King R. 2. and 
that at his Deſire A. was admitted to the Corody there, and conveyed to 
King E. 4. and traverſed abyque hoc that the King was Patron in Fure Co- 
rone, or that it was of the Foundation of the King, or his Progenitors, Kings 
of England ; and abſque hoc that the King had ever other Poſſe fron of the 

ty, unleſs in Forma Prediffa, and prays the King to do him 
Right; by which it was indorſed and ſent into the Chancery, and Com- 
miſſion was awarded to inquire of thoſe Matters, which was returned 
accordingly, and the King's Attorney demurred in Law for tour Cauſes ; 
itt. Becauſe it is alledged that the King was not Founder, which is one Mat- 
ter. 2dly. he ſhews another Matter in which King E. 3. diſcharged the 
Corody by his Letters Patents, and after King R. 2. obtained Poſſeſſion. 
zdly. That R. M. founded the Albey before Time of Memory, which 
cannot be try d. qgthly. Becauſe it does not appear in the Petition that the 
King, who now is, has any Valect there, and therefore they are not grit vod. 
And yet the Petition was held good, becauſe rhe fir/t Matter of R 
E. z. was only a Recital, which was admitted, and it is good, not with- 
ſtanding the Allegat ion of Foundation by R. M. before Time ot * 


Ta 


„ 
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For it is conveyed after to S. M. and fo ſufficient Matter within Time of Aa- 
mory to be try'd ; and by ſome the Plaintiff ſhall not have Petition rill he 
be grieved by admitting the Valett to the Corody, which is not ſo; For 
the King, by inticling by Office ot Foundation, is in Poſſeſſion of it till 
it be diſcharged by Petition, and the Couclulion of the Petition ought to 
be to pray that the King diſcharge him ot the Corody and to do him 
Right; and after by the Juſtices the. Petition is good, notwithſtanding 
that it does not prove that the King has Valet? admitted to the Corody ; but 
otherwile it is in Petition of Land; For there, if the Tertenant of the Grant 
of the King be not named in the Petition, he ſhall not have Scire Facias 
againſt him after to remove him. Br. Petition, pl. 26. cites 5 E. 4. 118. 

if Every Petition ought to make * mention ot all the Title of the King, But if Peti- 
and if any be omitted, the Petition ſhall abate ; and where 1//ve upon Pe- tion be found 
tition is taken between the King and the Party, and paſſes againſt the King, "Av * 
he ſhall be concluded of all Titles in the Petition expreſſed, but not of other ſhall be 
Titles which are nor expreſſed ; For the Judgment is, Salvo jure Regis 3774 of all 
&c. Br. Petition, pl. 15. cites 9 E. 4. 51. Per Sottel. Titles before ; 


for the Peti- 
tion to the King is the Writ of Right of the Party; and for eſchewing Delays the Statute has ordained, that 
the Party may traverſe the Office. Ibid. : 

In Petition all Conveyances and Acts which give Poſſeſſion to the King ought to be expreſs'd ; and the King 
in this ought to be informed of all the Titles, and this certainly, and not generally; as to ſay that divers 
Perſons were ſeiſed &c. or the like, and otherwiſe the Petition is not good. Br. Petition, pl. 21. cite $ 
3 H. 7. —* S. P. But aſter Judgment, to find ſuch a Fault, he muſt have a Scire Facias. cited 
Godb. 304. in Caſe of Lord Sheffield v. R atcliff, as 16 E. 4. 7. 


5. Petition was ſued and was indorſed to the Chancery, and had Com- Br. Prerog. 
miſſion, by which it was found for the King and not tor the Plaintiff; and pl. C. cites 
Brian and Fairtax held that he ſhall have new Commiſſion, and that his . 8 * 
Plea is determined becauſe it is found againſt him; and 'Townſend Contra of a 
thought that he might have a new Petition or ſue a new Commiſſion; For common 
the Petition is to n0 Carpe till he has Commiſſion which ſerves for him, and Perſon. Ibid. 
then he ſhall come into Chancery and maintain the Petition and traverſe x* $6 —_— 
the Title of the King, and there the“ King may chuſe if he will man- 
tain his Title or traverſe the Title of the Plaintiff, and if the Plaintiff be 

nonſuited after Iſſue joined this is peremptory; and after the Court held 

the new Petition good, and that he ſhall have new Commiſſion thereupon. 

Br. Petition, pl. 22. cites 3 H. J. 13. 

6. You cannot have a Writ of Error to be brought in Parliament, but of 
Neceſſity you ought to have the King's Hand and his Licence tor it, 
otherwiſe you can have no Writ of Error there. Per Choke Ch. J. 

2 Bull. 162. Paſch. 12 Jac. B. R. Heydon v. Godſalve. 

5. A Writ of Error may be againſt the King without Petition, tho' an- 
ciently that was uſed x9 was a Decency ; but ſince 1640, Writs of Er- 
ror have been made out Ex Officio. 1 Salk. 264. 1 Will. 3. Per Holt 
Ch. J. Anon. 

8. A Monſtrans de Droit lies in the Exchequer, as appears in Sheffield's * A Mon- 
Cale ; and is admitted in the Com. 186. Coke's Entr. 205. (tho' 26 E. 3. ow de 
does not mention the Exchequer;) For it lies in ſome Caſes there by the beeacht bs 
Common Law; and at this Day a Monſtrans de Droit ies only in the . R. be- 
Chancery and the Exchequer, except in a * ſpecial Caſe, Skin. 609. Mich, cauſe the 
7 W. z. B. R. In the Banker's Caſe. Record of the 


Conviction, 


and Seiſure were there. Skin. 610. Mich, W. 3. B. R. in the Banker's Caſe. 


9. When a Man is put out of Poſſeſſion by Virtue of an Inquiſition re- If the Ingui- 
turned for the Queen, and another comes ** pleads his Right, that is a m_ A 
diſtinꝭt Record trom the Inquiſition; and ſo if a third comes and pleads fe * te 
his Right, that is another diſtintt Record; and it Demurrer be to all, ſo far as to 
then it is determined there or may be ſent int B. R. to be argued and de- make Way 
rermined ; bur it 1/ve be joined in it, then the Way is to award a Ve- m— J 1 
nire Facias out of Chancery, returnable 2 a Day certain out of B. R. andy" og 
5 an 


Prerogative of the King. 


Ys and the Record is delivered in B. R. by the Hands of the Chancellor 
ene 4 &C. to be there at the Da of the Return of the Venire Facias; but the 
from the In- Inquiſition is never ſent thither; But the Party comes into Chancery and 
quiſition, it complains of his being aggrieved by the Inquiſition, and prays he may be 
2 1 : admitted ro thew his Right and plead againſt the Inquiſition, and that 75 
fan 2 Monftrans de Droit, and all the Operation of the Inquiſition is to make 
fo was Hol- Title tor the King; and the Party comes in as Plaintiff and either tra- 


land's Caſe, verſes it, or ſhews his Right con/iftent with it, and if he will traverſe it he 


554 


and ſo is muſt thew Title in himſelf. The Caſe of Jefferſon v. Dawſon was Part 


12 4 on Demurrer and Part on Iſſue, and if there be a Miſpleader, and a Re. 


the queen v. Pleader awarded, that muſt be in B. R. and where there is Iſue and De- 
Maſon--The murrer, and the Party will not proceed on the Demurrer, the Court will 
Monſtrans de 8 Judgment on the Demurrer. Per Holt. Farr. 32. Trin. 1 Ann, 


Droit recites 
the Inquiſi- R. the Queen v. Maſon. 


tion, and concludes, Prout pu r Recordum Inquiſitionĩs in Filaciis Curiz Cancellariz, and may 
ſer forth the Inquiſition with an Inter Alia, and Oyer may be cray'd of it. 2 Salk. 448. Trin. 1 Ann, 
B. R The Queen v. Maſon, 


» — — 
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* * 


See(Y.d) (Q. 14) bat ſhall go to the Succeſſor, or to the 


Executors. 


I. HE wy. ſhall have Preſentation fallen in the Time of another 
King, and not his Executor. Br. Quare Impedir, pl. 47. cites 


H. +; 25. 37. : ; 2 
2. Chattel ihall deſcend in the Caſe of the King. Br. Petition, pl. », 
cites 7 H. 4. 33. 


— * 


1 (R) Priſage. 


talen of 


Wines of all Iz Rot. Bartl. 2 ID. 4. 109. The Commons pray that as of ancient 
_ and is Time Grant was, that the King, who then was, and his Heirs ſhould 
<5, have of every Ship laden with 30 Tons of Wine or more, two Tons 
Tons of in Name of the [riſe tn every Port of England, according to what 
Wine out of WAS accuſtomed and uſed in every Port, till john Waltham late Bi- 
every Ship ſhop of Sarum in Time of King R. was Treaſurer of England, tor- 
laden with * ttoufly without Authority of Parliament made the Butler, who then 
more. one was, to take in every Port within the Sourh and Welt of every Ship, 
28 — and Cuſtums in the ſaid Port uſed in the Time of the mot 
che Sit og noble E. 3. or in 8 before, and againſt the Grant made in 
the other Darliament the firſt Time that the Priſage was granted to the King, 
behind the Who then was, in great Deſtruction, Dppreſſton and + Ruin of the 
0 And open Cſtate of the Merchants and Mariners throughout all the 
erde en South and Weſt Parts of England; and notwithſtanding that 
Part of the Judgment was given by the Barons of the Exchequer in the 6th 
Merchan- and 17th Bears of R. 2. againſt Thomas Coſtome and others 
ore import- Merchants of Briſtol, and again Thomas Tanner of Wells, 
my rige - Philip Batt of Bridgwater, Utlliam Portman of Caunton, and 
And this Uderal other Merchants, that they ought to pay of every Ship carry- 
Cuſtom was ing 20 Tons or more two Tons for the Priſe, as appears vy the Re- 
ble in cords of Judgments aforeſaid ; whereupon the Commons an the lat 
1800155, Parliament held at Weſtminſter before this preſent Darliament t, 


among their Petitions prayed our moſt Dread Lord the King, — 
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they ought to pay their Priſe of Wines in the Manner which they 5 4 

| were uled to pay in the Time of the moſt noble King E. 3. or in any ** * 

L Time before, notwithſtanding any Judgment given in the Erche- „% 2*- 

| quer, or other Ordinance made by tbe laid Treaſurer, or any other , 6104. 
in the Time ot the fatd King Rich, to account of the Uſages atore + Carer of 
ſald. To which Petition the King who now is, dy Advice of the 1 by 
Lords and others of his moſt wiſe Council in the ſaid laſt Para Ke e 


— — „ 


ment, granted of his ſpecial Grace that the riſe ſhould be paid from wic to che Wi 
hencetorth as it had been uſed heretofore, as appears by the Anſwer Merchant [ 1} 
of the ſame Petition. And notwithſtanding the Grant of our Lord rangers all 9 


I in the ſame . 
1 who now 1s, in every ot the Ports aforeſald, take of leſs Num⸗ Charter is 1 
| ber than of 20 Tons, being in one Ship, one Ton for the Priſe, a- pet's, 1 
gainſt all Judgments, uſages, or any other Drdinance made to the nn on- MN 
contrary, That it pleaſe our Lord the King of his eſpecial Grace to ret 1 

rant in this preſent Parliament, that the by nor none of his Merchant 


the King in the Parliament abovelatd, the Deputies of the Butler ic ana 1 


ties, henceforward take the Prile in any Manner than Strangers oi 
has been paid before the ſaid laſt JParliament, And if the Butler, or e tant. 1 
any of his Deputies do the contrary, that Prohibitions needtul be che. K? 1 
ordained and granted in the Caſe. Anſwer, Be the Uſe as it has and ti. | of 


been beretotore, and the Right of the King || ſaved of this Part. Heirs, in the 


| ame of 

Cuſtom two Shillings of every Hogſhead of Wine brought or cauſed to be brought by them into the 
Kingdom &c. which ſaid Cuſtom of two Shillings is now here in England called * Butlerage, and 
payable there by all Merchant-Strangers. Dav. Rep. 8. b. Mich. 5 Jac. B. R. in Ircland, in the Caſes 
of Cuſtoms. Priſage is a Cuſtom due by I Preſcription, and Parcel of the ancient Inheritance of the 
Crown, and, that he has an Inheritance in it, appears by the Charters granted ro the Citizens of London 
and thoſe of the Cinque Ports, to be diſcharged thereof in all Ports for ever. Dav. Rep. 10. a. The 
Caſe of Cuftoms.——— It is a Royal Prerogative due Time out of Mind as an Incident to the Crown, 
but yet not inſeparable : It is due for the King's Proviſion, and to be delivered to the King's chief But- 
ler. Per Fleming Ch. J. 3 Bulſt. 8. And per Croke J. Ibid. 3. This Prifage probably grew from this, 
That the King was to ſcour the narrow Seas. Hill. 12 Jac. in Caſe of Sir Thomas Wal er v. Hanger. 
* S. P. Mo. 832. Paſch. 9 Jac. B. R. Sir Thomas Walter v. Hanger. S P. 2 Molloy 283. 
cap.8. 8.8. It is called Butlerage, becauſe the King's chief Butler receives it. Ibid —Prifaye is the 
Wine in Kind, and Butlerage is the Impoſition or other Conſideration given for the Wine. M o. 833. 
tt S. P. And not by the Common Law. Per Coke Ch. J. 2 Bulſt. 253. Trin. 12 Jac. in Caſe 
of K enicot v. Bogan. And by 5 & 6 E. 3. itisa Thing againſt common Right. Ibid. 

Priſage is a certain Taking or Purveyance for Wine to the King's Uſe ; and the ſme is an ancient 
Duty which the Kings of En land Time out of Mind had and received ; the Manner hath been by 
taking of every Ship or Veſſel that ſhall come into this Realm, if 10 Ton, to have for Priſage one 
Ton, and if it contain 20 Ton or more, to have two Ton, (viz.) Unum ante **Dolium, and the other 
Deorſum paying 20 s. for each Ton. This ancient Immunity _ have enjoyed as a Flower of the 
Crown, and by ſome has been conceived not grantable away without Act of Parliament. Bur yet in 
6E 3. fol. 3. Caſe 15. mentions the ſame to be grantable over. 2 Molloy 281. (bis) cap. 8. 8 1. 

Orig. (del over f Entour les Commons Petitions 8 noſtre tres doubt. Orig. 
(ſauue celle Party. * This ſeems to be miſprinted for (Malum.) a 


11 
2. 25 E. 3, Rot. Parl. M. 52. A Petition by the Commons that Prynnc's l 1 
i . 


5 — a 8 Re 
( te A ny 
An Y "OE TNT FOR, oy <2" * 4 . 
; EOS 2 ed i - 
4 3 20 8 * 1 4 © ated Li * nn - 


7 +4 — — — — — —— — — 
— ͤ ꝶÄ— — — —— 
. — — — * - - = 0 2 


the Butlers of the King ſhall not take more ine than is neceflary, Suden abe | 
and to a certain Number ot Tons in every Port. Quere, Whe- 81 Ne. 52 11 
ther this was tor Priſage, or Purvepance. ſays, The 17 


| Print for j 

taking Wines for the King, cap. 12. agrees with the Record, 2 [ 

1 

3. 1 E. 1. Clauſo Memb. 5. Certain Merchants claimed to be I 
ol the Liberty of the 5 Ports, and therefore not to pay Jriſage of 1 {1 
Wine, and thereupon upon Surety their Goods were bailed to them ; 14 

and Jbid. »Soon after, the Barons of the Cinque Ports claimed co s Ori Co 1 

be tree of P of Wine by Preſcriprion. og 4— i 
[| 
(R. 2) Priſage. | i 

| | 
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550. Prerogative of the King. 


Ku 
be ＋— — 


(R. 2) Priſage. Payable, by whom. 


Sce 3 wy 1. I Nformation was exhibited in B. R. by W. againſt H. containing that 
1. 10 26. 5.C, King E. z. by Patent Anno 1 Regni ſui, reciting that whereas he had 


and the Ar- 3 * f 
auments_— Of every 19 Tuns of Wine imported within this Realm one Tun, and of 
Nodibid pag. 20 Tons, 2 Tons, the one before, the other behind the Maſt ; now he 


; We - granted Majori & Ci vibus London, quod nulla Priſagia ſint ſoluta de Vinis ci- 
adutnePuk nm C liberurum Hominum London Sc. George Hanger, a Citizen and Free- 


of the Shi bs : f 
was ved man, had Wines in the Port and others upon the Sea and died, making the De- 


before the fendant, his Feme, his Exccutrix, and the Information charged her to pay the 
2 Priſage for all thoſe Wines. She pleaded that ſbe was a * Freewoman of Lon- 
Death, his don, and pleaded the Charter &c. upon which the Plaintiffdemurred in Law. 


nw" wall And the Queſtion was, It the Executor of a Citizen had the Privilege to 


take and car- be diſcharged tor the Goods of the Teſtator? and in this the Juſtices 
ry the Mine varied, and were equally divided in their Opinions: Bur it ſeems the 


- 


without the better Opinion that the Executror ſhall be diſcharged. And a Doubt was 


Paymenr of 


Priſige, be- if the Executrix ſhould be diſcharged as well tor thoſe Wines which were 
cauſe it was upon the Sea coming to the Port in the Lite of the Teſtator, as for thoſe 
diſcharged which were in the Port at the Time of his Death. And Coke, Do- 


DY 10 4. deridge, Williams, and Yelverton, agreed that the Executrix ſhould 


Tir of the be diſcharged of ſuch Wines alſo, becauſe the Privilege goes in Diſcharge 
Teſtator — Negatively, and the Privilege runs to the Wines principally, and to the 
S. C cited Perſon, and the Executrix is poſſeſſed by Repreſentation of rhe Perſon of 


88 „t the Teltator for the Goods, as appears inaſmuch as he cannot forfeit the 
Jrenion- Goods, Mo. 832. Paſch. 9 Jac. Sir Thomas Walter v. Hanger. 

rr v. New- 
7am, wy Thomas Walker's Caſe, who ſays it was adjudged that where a Freeman of London 
imports Wines, and before the Landing of them he dies, his Executor ſhall not pay Priſage, altho' the 
Executor was not a Freeman; which Doderidge J. alſo affirmed. 

If a Citizen has a Factor beyond Sea, who has fold all the Commodities, and converted them into 
Money, and then the Citizen dies, and after the Factor buys other Goods with the Money, they ſhall not 
be diſcharged of Priſage, becauſe the Teſtator was never poſleſs'd of them in his Life. And fo it ſhall 
be (as was ſaid at the = by Yelverton that) if Executor trades with the Stock of the T, 2 and imports 
Goods, he ſhall pay Priſage. Per Doderidge J. quod fuit conceſſum per Coke Ch. J. Roll R. 143. Hill. 
12 Jac. S. C. by Name of The King v. Hanger. 

* A Free woman is within the Charter; per Doderidge J. and per Coke, /o it is of an Apprentice in 
London. Roll. R. 316. Hill. 13 Jac. in Spencer's Caſe. 


By this 2. But it was reſolved by all, that the Charter, made Majori & Civibus, 


92882 ſhall not enure to the Body Politick of the City, but to the particular Perſons 
they ſhall of the Corporation; becauſe the Words are (quod nulla Priſagia ſoluta 


have Benefit ſint de Vinis Civium & de liberorum Hominum, ) which makes che Patent 
thereof, in Fruit and Execution to be applied to Citizens and Freemen, and not to 
every on” the Wines of the Body Politick of the City. Mo. 833. In Cale of Sir 


* Thomss Walter v. Hanger. 


but ĩt ſeems 

that upon this Grant, if the City of London trade in their Politick Capacity, they ſhall not be pri- 
vileged from Priſage within this Patent; for this was * not the Intent of the Patent; per Doderidge |. 
and this Diverſity was granted per Yelverton Sollicitor, who argued for the King. And it was agreed 
per tot. Cur. that every Citizen ſhall have a_— of this Charter in his natural Capacity. Roll R. 


142 Hill. 12 Jac, B. R. S. C. by Name of The King v. Hanger. 


— K It was likewiſe refolve'd by all, that he, who is * Civis, & liber 
—_ 2 Homo, to take Benefit of this Privilege, ought to be free of the City, and 
Shop and Ser- alſo an Inhabitant within the City, and alſo to be a Pater-Mvilias within 
vant at Lon- the City; For one may be free of the City and not Civis, as if he re- 
don, (hong a moves and lives elſewhere, and he may be a Citizen by Habitation and 
Citizen of yet not free, and he may be a Citizen and tree, and not a Houſe-keeper ; 


ue} An and in all theſe Caſes he ſhall not have this Priviledge. NIo. 833. In 
and Family Cale of Sir Thomas Walter v. Hanger. 
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was at Briſtol ; and therefore it was adjudged that he was not vis within the Parent, to be diſcharged 
of Priſage, becauſe he was not ſubject to Srot and Lot. Roll R 148. in Caſe of the King v. Hanger, cited 
by Coke Ch. J. and agreed per tot. Cur. as Trin 4 H. 6. Inter communia placita in Scaccario, Rot. 14. 

S. C. cited by Croke J. 3 Bulſt. 4 in Caſe of the ming v. Hanger, as 4 H. 6 Knowls's Caſe. — 
S C. cited by Doderidge J. Ibid. 16. in S. C. So if he he a Citizen and Freeman of London, and 
dwells there as a Lodger, but keeps no Houſe, this Charter of Diſcharge ſhall not extend to him Ibid. 16. 
cited by Doderidge J. as adjudged in the Exchequer Hill. 43 Elz. Rot 22. in Cale of Sacheveril 
and Snede. Same Caſes cited 2 Molloy 282 (bis) cap. S. S. 4 & 5.— ——- Coke Attorney Ge- 
neral put this Difference of Citizens, viz. That there is a Citizen Nomine, a Citizen Re, and a Citizen 
Re & Nomine. But it was reſolved that only the Citizen Re & Nomine, viz. he who is a Freeman 
of London, and is alſo an Inhabitant, and pays Scot and Lot, ſhall be free of Priſage by the ſaid Char- 
ter. Dav. 10. b. Mich. 5 Jac. B. R. in hand, in the Caſe of Cuſtoms. 
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4. The Charter extends to the Goods of which a Citizen is ſole Owner ; And per 
For if a Citizen has Goods jointly or in Common with another who is no * * 4155 
£4 Citizen, there Priſage ſhall be paid for all the Goods; For otherwiſe the . Pee 
552 Stranger ſhall have Benefit of this Patent againſt the Intent of the King. the Benefir 
5 But it zwo Citizens have Goods jointly or in Common, they ſhall be dii- of this Char- 
charged. Per Doderidge J. and this Diverſity was agreed per Coke Ch. J. 1 1 ner 
Roll. R. 142, 143. Hill. 12 Jac. B. R. The King v. Hanger. "i 


Owner ; for 

a Citizen 
who has Goods in Pledge, ſhall not have the Benefit of this Charter, becauſe he has only a ſpecial Pro- 
rty ; nor if a Citizen 1 Goods to another, he ſhall not have the Privilege of thoſe Goods, becau'e 
e has only the general Property, and no the intire Property; and this Diverſity was alſo agreed per 
Coke Ch. f. lbic.— —— And per Doderidge, He 9 all have Benefit of this Charter, ought to 
have the true Property of the Goods; for if a Stranger brings in Goods here, and ſells them to a Citizen, 10 
the Intent that he ſhould ſell them again to him after the Unloading, he ſhall pay Priſage. Alſo he who 
ſhall have Benefit of this Charter ought to c-ntinue Proprietor of the Goods, cvit heut Alteration of the Pro- 
perty or Diſability if his Perſon, otherwiſe he ſhall not be diſcharged ; as if before it is unladen, and after 
it is come in, he be disfranchiſed ; for there the Perſon is diſabled by his own A#, and therefore ſhall 
not have Benefit of this Patent. And all this was agreed per Coke Ch. J. who ſaid that he, who would 
have Benefit of this Charter, ought to have Proprium in the Goods Quarto Modo. Ibid 
Doderidge J. So if he ſells them to another, he ſhall pay Priſage. Ibid. 


Doderidge J. and agreed by Coke Ch. J. Ibid. 23. in S. C. 


And per 
3 Bulſt. 17. S. P. per 
Calth 33. &c. 8. C. 


5. It ought to be a Merchant who ſhall pay Priſage; For if a Man brings Calth. 24. 
Wines over the Sea here tor his own Uſe, and not to fell again, with- &. S. C. 
out Doubt he ſhall nor pay Priſage. Per Coke Ch. J. Roll. R. 145. Hill. 


12 Jac. In Caſe of the King v. Hanger. g. P. 2 Mol 
6. If a Foreigner brings a Ship laden with Wines into the Port of London, \,, 282. — 

and then makes a Citizen his Executor, and dies, he ſhall not have Benefit 8. 8.6. — 

of this Immunity from Payment of Priſage tor theſe Wines, becauſe they 8 P. And ſo 


3 2 a if aCitizen of 
are not bona Civium. 3 Bulſ. J. Hill. 12 Jac. In Caſe of the King v. os 2 * 


Hanger. hath Wines 

ö abroad com- 
ing into England, makes a Foreigner his Executor, and dies, and after theſe Wines return home; now 
tho' theſe Wines are Aſſets in the Hands of the Executor, and are in Appellation the Goods of the firſt 
Citizen, yet they are [not] ſuch Wines as are capable of the Diſcharge of Prifage within the Charter 
Calth. 33. &c. in S. C. 


7. If one, at the Time that he fraighteth, be not a Citizen in all Degrees, "8 | 
tho afterwards, before the Return ot the Ship, he be /zav/ed in every Re- 4 


ſpe&, yer he thall not enjoy the Benefit of the Charter, inaſmuch as he Ii 

was not fo at the; Time that the Ship was ſent abroad. Calch. 33. &c. In a0 

Caſe of Waller v. Hanger. | 19 
8. The King granted to a Venetian Merchant to be quit of all Cuſtoms, Sub- S. C cited by 401 


dies and Impgſitiont, and of all other Sums of Money due and payable for ly > Wn 
whatſoever Merchandizes to be imported &c. and that he ſhould be as free as „ S "4 
the Citizens of London. He is not hereby diſcharged of Priſage, becauſe ©. of Wal- 
Priſage is not ſpecially expreſſed in the ſame Grant. Dav. Rep. 17. a. ler „ Tra- It 
cired by the Lord. Ch Baron, as adjudged in the Exchequer in vers. ih 
England. 1 
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9. A 8 ſhall pay Butlerage but not Priſage, and an Engliſhman 
ſhall pay Priſage but not Butlerage, and a Citizen of London ſhall pa 


neither of them; per Coke Ch. J. 2 Bulſ. 254. Trin. 12 Jac. in Cafe 
of Kenicot v. Bogan. 


Gee(R. 2) (R. 3) Prifage ; payable in what Caſes, &c. 
pl. 5. . |, 
1. 1 H. 8. cap. LNacts that No Citizen of London, or other Subjects in- 
5. H. 6. habiting the Cinque Ports, or other, being free of Pri- 
ſage or Butlerage i Graut, Cuſtom, or otherwiſe, ſhall Cuſtom Wines of any 
Perſon not free of Priſage or Butlerage. 
; S. 7. If any do fo, be fpall forfeit to the King the double Value of the 
riſage. 
1 It Wines thould be made in England, as in Times paſt they have been, 
and they ſhould be tranſported from one Port to another to be ſold, 10 
Priſage ſball be paid tor them. Calth. 33. &c. in Caſe of Waller v. 
Hanger. | 
So where 2 Tg Bill was preferred in the Exchequer for Priſage againſt S. who had 
Fans as imported nine Tons and an haf of Wine, in which Caſe it was argued that 
{els laden at Prifage ought to be paid as well as if there had been 10 Tons; For o- 
the ſame therwiſe Merchants will import but ſuch Quantities in ever Veſſel on 
Time, and at Purpoſe to detraud the King; fo that it is Fraud Apparent. The Deten- 
——— 4 dant in his Anſwer deny'd the Fraud without any Proof. And upon ſhe w- 
prey, 4 ing of Precedents, viz. 11 May 15 Car. Six Willtam Waller and others 
Port here, v. Derricke, and Paſch. 6 Car. and Mich. 9 Jac. Sir Thomas Mal 
"gay of ler v. Pool, and 16 Jan. 13 Jac. Singleton v. Gammon, and 28 June 
Tuns ng 8 Car. Sir William Waller v. Atkins, in the Books of Decrees in 
more of Sack this Court; (by which it appeared that the Court had declared fuch Im- 
and Rheniſh portations Apparent Fraud without Proof, and declared againſt them, and 
Wines. The gave Notice accordingly to all Merchants in all Ports of England) and 


Chief Baron . . . . f 
, alſo upon View of an ancient Account in Mich. 16 E. 3. in this Court, of 


that Prima Priſage taken upon the Importation of nine Tums only in a Ship called the 
Facie this Trinity of London; the Court declared this to be Fraud Apparent, and 
ſhould be decreed Priſage to be paid, but if ander nine Tuns be imported, no Pri- 


intended 


. ſage is due, as was agreed by the Court. Hard. 56, 57. Paſch. 1656. in 
ing import- Scacc. Attorney General v. Shirt. 


ed from the 

ſame Place to the ſame Place, and at the ſame Time in ſeveral Veſſels, and conſigned to the fame Mer- 
chant, and belonging to the ſame Owner, unleſs there be ſome Proof to the contrary to diſprove theſe 
Preſumptions, as that one Veſſel was not ſufficient to import all, or was almoſt laden before, or the 
like; Et Adjournatur But afterwards the Court held it to be Fraud upon the ſaid Circumſtances. 
Hard. 218, Mich 13 Car. 2. in Scacc. Sir William Waller v. Topham. 

If nine Tuns only be imported, Priſage has very rarely been allowed without apparent Evidence, and 
Proof of a Fraud. But where ei than nine Tuns are imported, Priſage is never paid, and as it is an 
equitable Conſtruction againſt the Letter of the Law that nine Tuns and half ſhould pay Priſuge. So 
by Equity, if ten Tuns be laden, and by Leakage nine Tuns only are really imported, no Priſage is to be 

id; For here is Equity againſt Equity, which muſt take Place __— the King as well as for him. 
Hale Per Ch. B. Hard. 477. Hill, 19 & 20 Car. 2. Attorney General v. Horſham. 


Butif a Ship 4. A Merchant imported a large Quantity of Wines into Briſtol, and 
* with for not paying Priſage an Information was brought. He pleaded, That ar 
Vines for a the Time of Im rl nd long before, he was, and fill is a Citizen f 
„ af portation, a g e, he was, and fill is a Citizen ov, 
London in- London, and that E. 1. by Charter granted to the Citizens of London, that 1:6 
titled to an Priſage ſhould be taken of the Wines of the Citizens of London againft their 
ery "ang Wills, but that they jhould be quiet thereof for ever. Upon this the Queſtion 
ment of Pri. Was, if Priſage ſhould be paid for Citizens Wines our of the City? And 
ſage, ſhould decreed that Priſage be paid; For the Grant being by indefinite Words 
by Streſs of do not import an abſolute Univerſality. Hard. 301. to 311, Mich. 14 Car. 
eather be 2. in Scacc. Sir William Waller v. Travers. 
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— 


forced into any other Port, In ſuch a Caſe a Citizen ſhall enjoy his Privilege as well as if the Ship had 
arrived in the Port of London. Per Hale Ch. B. in Caſe of Waller v. Travers, and {aid it had been 


ſo held 25 E. z. 


5. If a Foreigner arrives with a Ship laden with Wine at a Port with 
an Intent to unlade, and before the Goods are entered, or Bulk is broke; 
he ſells them to a Citizen, Priſage ſhall be paid notwithſtanding ; For it 
was never the King's Grant to diſcharge a Citizen in ſuch a Manner. 2 
Molloy 282. cap. 8. S. 6. 

6. It the King diſcharges ſuch a Ship of F. S. being at Sea, particularly 
naming it, from Payment of Fringe, and he dies before the Ship arrives, 
no Dory can be demanded. 2 Molloy. 282. cap. 8. S. y. 

7. The Cinque Ports are diſcharged of Priſage; yet it a Citizen of He- 
tlisbury ſhould confign Wines to be delivered and l at Dover, the bare 
Diſcharge of the s at that Port will not acquit the Importer from 
the Duty ; For it is not the Party's Importation but his Domicil that 

ualifies him for the Benefit of his Immunity. 2 Molloy 284 cap. 8. 
II, 


— — 
— 
o bu * 


(R. 4) Priſage; payable at what Time, and How. 


IR J. V. Farmer of the Priſage of Wines in Briſtol complained 
that the Citizens and Merchants of Briſtol refuſed to allow him 


I. 
| "hat viz. One Tun before the Maſt, and another behind the Maſt, 
ſuch as he would chooſe, but would give him Vinegar for Wine, and the 


Veſſels are not full. Per Moriſon, he ſhall have his Election, and the Cu/- 
tomer is to be blam'd ; For he ought not to make Entry of any Wines before 


the Priſe-Wine be deliver d; for then the Wines are forfeit. And there is 


an Allowance of 10 Tuns in 100 Tuns for Leakage, therefore the Mer- 
chant ought to empty his Veſſels to the Butler; and ſo he ſaid it was uſed 


at Hull where he was under Butler. By which the Court wrote to the 


Merchants to permit him to chooſe his Wines, and to mpey their Veſ- 
ſels. Sav. 33, 34 Mich. 24 & 25 Eliz. Sir John Young's Caſe. 

2. If a Merchant imports 20 Tuns of Wine, tho he unlades only nine If the Mer- 
Tuns or four Tuns, yet the King ſhall have his whole Priſage, viz. Two chant at a 
Tuns; For if the Bulk (as Fleming Ch. I. termed it) be once broken, it Haven un- 


is ſufficient to the King to take all his Priſage ; adjudged per Cur. And 83 


ſo it appears to be by infinite Precedents in the Exchequer. Yelv. 200. King by hiz 
Hill. 8 Jac. B. R. Kenicor v. Bogan, | Officer there 


ſhall ſeiſe all 
his Priſage there immediately; For otherwiſe the Merchant by Fraud may conſtrain the Officer to tra- 


vel from Port to Port all over England, which ſhall be inconvenient. I bid. ————2 Bulf 250. to 254. 
Trin. E S C. 8. C. cited 3 Bulſ. 4. Hill. 12 Jac. B. R. in Caſe of Waller v. Hanger. 
olloy 282. cap. 8. S. 3. cites S. C—2 Molloy 283. cap. 8. S. 9. cites S. C. 


—— —2 


3. Priſage is uct a compleat Duty till the Wine is arrived at the Port, but Priſage be- 
the Duty commences as ſoon as the Wine is ſhipp'd, and paſſing upon the comes due 


Sea. Reſolved Mo. 833. Paſch. 9 Jac. B. R. in Caſe of Sir Thomas Wal- Age wag 


ler v. Hanger. Bulk, and not 

. 
be fore breaking they may depart without paying any Priſage. Cited by Fleming, Velverton and o- 
thers to have . adjudged in the Exchequer, and affirmed in Error. Roll. R. 140 Paſch. 12 Jas. B. 


S. P. per Croke J. 3 Bulſ. 5. in 8. C — —8. P. Caſth. 33. 


4. It was held per Cur. that tho in Point of Prerogative there is due 2 Molloy 
to the King one Tun before the Maſt, and another behind the Maſt, yer WTO) 
it is not neceſſary that /e King ſhould rake his Duty in ſuch F orm, but i , Sod | 
he may take which two Tuns he pleaſes ; For otherwile this Tun _— "= 

Matt 
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Maſt may by the Subtilty of the Maſter be tranſpoſed to be the Third, 
hy or laſt Tun in the Ship. Yelv. 200. Hill. 8 Jac. B. R. Kenicor 
v. Bogan, 


(R. 5) Priſage. Subjelt to what Charges, &c. 


I. ING Charles 1. granted # S. and his Heirs the Duty of Priſage 

of all Wines imported to hold diſcharged of all Aids and Taxes. The 
Queiton was, whether J. S. ſhould pay Tunnage tor this upon the 9 & 10 
W. 3. cap. 23. The Duty of Tunnage was firſt impoſed by 12 Car. 2. 
cap. 4. Viz. 41. 108. on all French Wine; then comes 1 Jac. 2. cap. 3. 
and impoſes $1, a Tun, with a Clauſe, that Grantee of the rung ſhould 
pay the Duty; then comes ) W. 3. cap. 20. which impoſes 251. a Tun; 
atierwards comes 9 & 10 W. 3. cap. 23. which impoſes over and above 
a Duty of 41. 105. to be levied as it was by 12 Car. 2. Ir was adjudg'd 
in the Exchequer, That the WE not pay this Duty of 'Tun- 
nage. Upon Error brought, it was inſiſted, That it was an ancient 
Royal Revenue, and if the Crown held it, the Queen could not pay 
Tunnage out of her own Priſage, and that the Grantee ought to have the 
ſame Privilege, eſpecially becauſe it was granted with this Immunity. 
But it was reſolved" 1n the Exchequer Chamber by eight Judges, That 
immediately upen Importation this Duty of Tunnage attach'd upon the 
Wine, 9 4 the Grantee receives whatever Part he takes for Priſage 
charg'd with the Duty. For it cannot be imagin'd, That the Law meant 
to raiſe this Duty on the People to enrich a private Man, which would be 
the Eflect, it he might have his Priſage Cuſtom-tree; And he paid the Tun- 
nage impoſed by all former Laws. Ir is true if the Priſage had remained 
in the Crown, it could not have been paid by Reaſon 2 the Unity of Poſſeſſion, 
it being abſurd that it ſhould be chargeable with a Duty to ir felt ; But 
this Exemption is only Perſonal, and the Duty revives when Priſage comes 
to a Subject, who may pay it to the Crown; As where a Parſon leaſes his 
Glebe. And the Clauſe of Diſcharge could extend only ro the 2 
then in being, which he, tho' King, had himſelf, and not to what he 
had not, but might be given to his | xy And the Judgment was 
reverſed. 2 Salk. 617. Hill. 8 Ann. Paul v. Shaw, , 7. 2 | 


Car fe. 


(S) King. bat Things the King may do. 


I, DE {Pope ſent to E 1. to have Annuum Cenſum, in quo Roma- 
cleſiæ Ratione Regni ſui Angliæ oh Octo prædictis Annis 


næ 
tenetur &c. To which the King anſwered by his Letter to the Pope, 
that the Parliament was diflolved before that it could be determin- 
ed, And ſaid quod ſine Prælatoribus & Proceribus communicato Conli- 
lio ſanctitari Veſtræ ſuper prædicta non poſiumus reſpond. & Jurejurandv 
in Coronatione noſtra 3 ſumus obſtricti quod Jura Regni noſtri ſer- 
vabimus illibara, nec aliquod, quod Diadema tangat Regni ejuſdem, abſ- 
que illorum requiſito Conſilio faciemus. 3 E. 1. Rot. Elau Memb. 9. 
40 E. 3. Rot. Par. N. 7. The Special Cauſe of the Summons 
of the {parliament was to have advice what Anſwer ſhould be given 
to the Pope, who had ſent to the King by Proceſs to have the an- 
nual Tribute of 1000 Barks by Force of a » which he ſald King 
John made to him in erpetuity to do him Homage for the Realm 
ot England and Jreland, and to render to him the ſald annual — 


— 


2 


— 
— 
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bute. To which it was unanimouſly anſweredbythe 
| } ythe Lords and Com- 

mans that King John nor any_otyer can put him ror his 177 

| ] 10n wit Our their Hent, and as it a cars by ſeveral OE: 
vidences, that if this was done it was vone without their Allent. 
and againſt his Oath in his Coronation, and that if the Dope at: 
tcinpt to make the King do that which he claims, that they would re- 
ſiſt, and oppole [ him} with all their uiſſance. 5 

2. The King canuct record a Surrender of Land or Letters Patents made 
to himſelf Extra Curiam, but it ought to be before his Chancellor or 
ſome other authoriſed. Br. Recognizance, pl. 19. cites 2 E. 6. it, Colpe- 
per's Caſe. 


n 


(T) What Things the King may do, [o, Grant] by N 


Prerogattive. See (E. a) 


I, DE King can not alter the Courſe of Deſcent. 49 E. 3. 44 49 Note that 
Aſl. 48. Cuſtoms are 
d of an- 
cient Demeſne, Borough Engliſt, Gavelkind, Deviſe of Land by Teſtament &c. and yet the Kin fue 
grant thoſe Things by his Patent; Quod Nota, per Littleton in Precipe in Capite, Quod nullus egavit. 
Br. Prerogative, pl. 103. cites 37 H. 6. 26, 27. 


2, The King can not grant by Charter chat Land ſhall be departible Sec the Note 
where 2 Dy to one ſole Þeir by the Common Law. 49 E. 3. 
4+ 49 All. % 

3. So the Ring can not make Land deviſable by his Charter. 49 E. ge phone 
3+ 4+ 49 All. 8. 

4+ So the Ring can not grant to a Man that he ſhall hold his Lands 8. P. For 
after his Entry into Religion and Proſeſiſion; Becauſe it is contrary to the Pope 


nor the 


the Common Law of the Land, and the Heir (is) inheritable by his King can- 


Cntry into Religton. II ID. 76, per Till. not change 
the Laus of 


the Land by their Bull of Diſpenſation nor Grant. Br. Prerogative, pl. 15. cites 11 H 4. 73 
The Common Law hath ſo admeaſured the Prerogative of the King, as he cannot take or prejudice the 
Inheritance of any. 2 Inſt. 36.—— 5. P. 2 Inſt, 63. | 


5. 4E. 1, Rot. Cart. Memb. z. Part 17, Ad Regiæ Celſitudinis 
poteſtatem pertinet & Officium, ut partium ſuarum Leges & Conſuectudi: 
nes, quas J uſtas & Utiles cenſuerit, ratas habeat, & obſervari fac iat. incon- 
cuſſas; illas autem, quæ Regni Robur diminuere potius quam augere aut 
conſervare videntur, abolere convenit, aut ſaltem in melius commurare ; at 


the Inſtance of John of Cobham he ouſted Gavelkindam as to thole 


6. The King can not grant to any that he ſhall not be impleaded, The King 
and if he makes ſuch Grant it will be void. 8 1). 6. 19. men) __ 


Man does a Treſpaſs to me, that I ſhall not have Action againſt him. Dav. Rep. 75. a. cites 8 H. 6. 19. 
—— Or that a Man ſhall be his own Judge. Dav. Rep. 75. a. cites 8 H. 6. 19. 


7. Ta Man isindebted to me, and the King grants to him char furthe | 


I ſhall nor have Action againſt him, it is void. 8 I). 6. 19. less bis 


Debtor that none ſhall have Execution againſt him till the King le ſatisfied, Br. Prerogative, pl. 105. 
cites F. N. B. fo. 28. 


g. The King cannot grant to another to hold Pleas according to The King 
the Courſe of the Civil Law ; For the Ring can * not alter the Law. 8 by bis Charter 


0 4. in Agar's Dffice, where ſuch Grant made to the univerſity of _ 
82 was held voip by all the Juſtices of England. Cited by People 7 
0 E. tent of Ins 


teritance, 
7 D ieh 
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erbich ie. Fave in the Common Law ; per Gaſcoign. Br. Preſcription, pl. 82. cites 8 H. 4. 19. 
S P. por chance a Law, hr. Prerogative, pl. 18. cites 14 H. 4 S. P. Jenk. 97. pl. 38. cites 
8 H. 6. 18 He can neither alter his Temporal nor his Eccleſiaſtical Laws within this Realm by 
his Grant or Commiſſion. 12 Rep. 19. in the Caſe of the ih Commitſioners, cites 5 Rep. Caw- 
dric's Caſe he Law and Cuſtoms of England cannot be changed without an At of Parliament : 


For they are the Inheritance of the Subject, of which he cannot be deprived without his Aſſent in 
Parliament. 12 Rep. 28. in Caſe of the Oath Ex Officio. 


— 


— ""— 


The King 9. The King cannot grant hy {atent a Chancery to another; For 
2 7 the Comin Law 15 The Inheritance or every Man, and the Ring 
Equity by cannot prejudice any in his Inheritance, P. 5 Ja. B. between 1 
his Charter drew and Webb, per Curtain, 


or Commil- 


ſion ; But he may make Courts of Common Law, and the Trial ſhall be by Jury. Jenk. 285. pl. 18. 
cites Trin. 10 Jac. Archbiſhop of York's Caſe. 


The Crown 10, The King cannot grant that the Council of York ſhall hold 
_ grant Plea by Englith Bill ot an Obligation or Matters triable at Common Law; 
p.m. For he cannot alter the Law which is the Jnheritance of every Man. 

2 you — Ja, between G and Sedgewick, and the Bijhop of York, per Cul 
um Legem A 


terre ; but 

not to proceed by ether Laws ; For that would be to make new Laws, which the Crown, as being bur 
one Branch of the Legiſlative Power, cannot do. Admitted per Cur. 10 Mod. 126. Hill. 11 Ann. B. K. 
Univerſity of Cambridge's Caſe. 


11, JE. 1, Rot. at. Memb. 13. fo. 10, Commiſſion in quam 
plurimis Comitatibus ad Jnquirendum, qut dicebant Regem inhi- 
buitie, ne quis blada ſua meteret, vel prara ſua talcarer, & quod omnes 
tales ſine dilatione in JIriſona Cuſtodiantur donec Authores ſuos in 
venerint & tunc liberent x Autores in Priſona Cuſtodiant donec pro 
Deliberatione eorum Mandatum habuertrit Spectale. 

12. 28 Y. 8. Cap. 17. Power given to the Succeſſor of the Ring at 


See pl. 19 his Age of 24, to repeal by his Letters Patents any Acts ro which he 
3 atlents before the ſaid Age. 
Prynne's 13, Rot. Parl. 15. E. z. Memb. 2. M. 14. it is prayed, that the 


Corr. Rec. Election ot the great Officers of the King, as Chancellor, Treaſurer, 
7 | | 
Ne. 14 That &c. Ought to be in Parliament. 


they be cho- 

ſen in open Parliament, and that they be alſo openly ſavorn to obſerve all Laws as aforeſaid. The 
King by his Prerogative may make a Sheriff wit heut the uſual Election, notwithſtanding any Statute to 
the contrary. D. 225. pl. 3 5. Mich. 5 & 6 Eliz. Anon. 


Prynre's 14. Rot. Parl. 15 E. 3. Memb. 2. M. 14. it is prayed, that di 


2 Rr. vers Commiſſions to inquire of the Chancellor, Treaſurer, and other 


Ne. 14 That great Officers be repealed ; Becauſe ſuch have not been uſed to be 
many Com. granted withont Allent of the Parliament. 


miſſions, 
whereby ſundry Men have been fin'd by the Commiſſioners outragiouſly, may be revok'd and new 
granted to others. 


15. If a Man be attainted of Treaſon of Record, the King cannot 
reverſe this Judgment without legal Proceſs, but he may pardon and 

reſtore the Forteiture. 29 E. 3. 25. 
16. The King cannot give to me Power to ouſt another of his Land. 

29 E. 3. 25. 
1 Tf my Tenants by reaſon of their Tenures ought to collect my 
Fo. 165. Rents, the King cannot diſcharge any ot them of this Collection; be 
GY cauſe it is my Inheritance. 21 E. 4. 47. by Redman. 

18, 15 E. z. Among the Statutes at large; The King revoked by 
his Letters Patents, with the Atlent ot Earls, Barons, and other proud 
Men of his Realm, certain Statutes made before in the ſaid Bear, be 


cauſe they were againſt the Cuſtoms of the Realm and his —.— 
fa 
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gative Nopal, and aſſented to them by him by way of Dilſimulatton 

in Cale of I2eceſſity, and the laid Statutes have been reputed as 
repealed ever ſince ; For in another Statute in the ſaid Pear, cap, 

7. it is laid by the Lords and Commons, And that it pleate the King 

to perform the Grace which he has promiſed to Great Men in Right to 

be attached and impriſoned now in this Parliament, which refers it to 

the ſaid Statutes io repealed, cap. 2. vide this Rot. Harl. 15 C.. 
n. 23. This is repeated by a ſpecial Statute, vide the Roll of Mar- oc: be 
llament, by which it appears that the King never allented fully to it, Abr 4% 
Quere. Vide Rot. Harl. 15 E. 3. M. 6. 7. Z Ne. 25. 

19, 28 Y. 8. 17, It was enacted that the Kings of England, aftcr 
their Age of 24, ſhould have awer to repeal any Statute to be (made 
in time of any King betore his Age of 24. But in 1 E. 6. 11. this 18 
repealed; but Power given to make ſuch Statutes void from the time 
of the Revocation made, and not ab inis, with this roviſo, Pro- 
vided always, and be it enacted, chat no King of this Realm ſhall 
have Authority, Power, or Prerogative to repeal any Act of PParlta- 
ment or Statute that ſhall be made in the time of any King before 
the ſaid Age of 24 Years, other than ſuch as be or ſhall be made in h's 
own time, any thing above-menttoned to the contrary in any wile 
notwithſtanding, 

20. The King may diſcharge or annul a Commiſſion of Oyer and Termi- The King 
ner; but he can not delay, diſcharge, or ſtay the Proceedings of Juſtice be- cannot delay 
tween the Subjects by any Mandate under the Great or Privy Seal, the 3 
Commiſſion or Patent of the Juitices being in Force; But he may in his Subject =p 
own Caſe. Jenk. 9. pl. 16. cites 12 Afll. 21. gainſt a Sub- 


ct without 
ſ 77 * concerning the Publick Good. By the Judges of both Benches. ſenk. 7 ot 71. cites 
13 E. 4. 8. 


21. The King may grant Writ of Warrantia Diei to any Perſon. who 


ſpall have his Default for one Day, be it in Plea of Land or other Act en, 


and be the Cauſe true or not, and this by his Prerogative ; QAuod Nota. 
Br. Prerogative, pl. 142. cites F. N. B. tol. 17. 

22. The Subjects Appeal cannot be taken away from him for Rape, 
Murder, Felony, or Robbery, by any Pardon granted by the King. Jenk. 
307. pl. 83. cites 2 H. J. 9. D. 59. 93. 323. Stamt. 102. Hob. 146. 7 Co. 
Caſe of Monopolies. 

23. The King though he be uct Party to the Record, yet ſpall he tate In Judgment 
Advantage of the Eftoppel ; For he is ever preſent in Court. 2 Inſt. 39. 3 
ſelf is alevays preſent to miniſier Juſtice by his Judges in his Courts of Juſtice, according to his Kingly 
Office, to all his Subjects Secundum 1 & Conſuetudinem Angliæ. 2 Init, 549 — 8. P. 2 Inſt. 
55 S, P. 2 Inſt. 431. ſhe King himſelf by the great Charter is preſumed in Law to fir 
in Court 2 Inſt. 269. 


24. The Words of the Statute of 1 R. 2. cap. 12. are, Unleſs it be by 
Writ or other Command of the King; and it was reſolved by all the Judges 


of England, that the King cannet arreſt a Man by any Commandment but 


by Writ, or by Order or Rule of ſome of his Courts ot Juſtice where the 
Cauſe depends, according to Law. 2 Init. 156. 

25. It the King's Goods be wreck'd, and caſt upon Ground where a The Subject 
Subject has Wreck of the Sea, who ſeiſes the ſame, the King may make 2 1 
his Proots at any time when he will, and is act confined to a Tear and d by ir el 
Day as the Subject is. 2 Inſt. 168. the King 
Sc of Goods of the King «waited, ＋ 


b. Trin. 4 Eliz. in Caſe of Wyllion v. Ld. Barkley. 


Ibid. 


26. The King being a Body Politick, cannot command but by HuteEr «f 
Record ; For Rex præcipit, & Lex præcipit are all one; For the Ning 
mult command by Matter ot Record according to Law. 2 Intt. 186. 

27. Huſicy 
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27. Huiley Ch. J. reported, that Sir John Markham ſaid to King E. 4. 
That the King could not arreſt any Man for Suſpicion of Treaſon or Felony 
as one of his N might; becauſe if the King did wrong, the Party 
could not haae his Action: It the King commands me to arreſt a Man 
and accordingly I do arreſt him, he ſhall have his Action of falſe Impri- 
ſonment againſt me, albeit he was in the King's Preſence, Reſolved by 
the whole Courtin 16 H. 6. which Authority might be a good Warrant 
tor Markham to deliver his ſaid Opinion to E. 4 2 Inft. 186, 18). 
28. The King for his Pleaſure may affore/# the Woods of any Subject, 
and he thereby ſhall be ſubject to the Law of the Foreſt ; And he may 
See Purvey- take the Proviſion of any Man by his Purveyor for his own Uſe, but at 
ance. reaſonable Prices, and without Abuſe. And the King may take Wines 
tor his Proviſion, and alſo Timber tor his Ships, Caſtles, or Houſes, in 
the Wood of any Man, and * is for publick Benefit; Per Baron Clark. 
Lane 23. Mich. 4 Jac. in Scat. in Bates's Caſe. 
8. F. Pl. C. 29. A Subject may gain a Title againſt a Subject by Diſſei/in and a De- 


246. b—— „. : | a 
> lat ſcent; but the King cannot; For he can“ do no wrong. Jenk. 17). 


681, — The pl. 57. 

Prerogative 

of the King can not do a Tort to the Subject. Dav. Rep. 75. a. cites 13 E. 3 8. a. 35 H. 6. 29. b. 5 

Coke 55. b. Knight's Caſe. S. P. Jenk. 1 33: pl. 71. S. P. Jenk. 204. pl. 28. S. P ſenk. 
12, pl. 96. S. P. 10 Mod. 5. ——8. P. And this Maxim takes away the Diſcontinuance of the 

. of a Subject depending upon an Eſtate Tail in the King where the King's Grant by his 

Patent of Land in Tail paſſes it in Fee; For that is a Wrong. ſenk. 308. pl. 84. Every Diſ- 

continuance is a Tort, which the King cannot do. PI. C 233. a. per Southcott. The King can 


not be a Uſurper of a Church upon a Preſentment by Lapſe where there was no Lapſe ; nor can he be 
a Diſſeiſor of Land. Reſolved by all the Judges. Jenk. 244. in pl. 28. 


S.P.10Rep. zo. The King only can make a Corporation. Jenk. 270. pl. 88. 


3. b. in Sut- 
ton Hoſpital's Caſe cites 49 E. 3 4. a. 49 Aſſ. 8. — And he may make one Corporation out of another, 
and both ſhall ſtand. Jenk. 270 pl. 88. And he may give Poxer to a Subject to Name a Corporation, 
and when it is Named, it is th: King's Corporation. Jenk. 270. pl. 88. 
The King may ere# Guildam Mercatoriam, i e. a Fraternity or Society, or Incorporation of Mer- 
chants. 8 Rep. 125. a. Hill. 7. Jac, In Caſe of the City of London. 2 L. P. R. 144. cites S. C. 


31. A Bargain and Sale by the Kin 'S for any Conſideration to a Corporation 
1s goods altho' the King cannot ſtand ſeiſed ro the Uſe of another. Jenk. 
270. pl. 88. 
es Regularly the King by his Commiſhon may authorize whom he 

pleaſes to execute an Act of Parliament. 2 Hawk. Pl. Cr. 37. cap 8. S. 28. 

33. It ſeems that the King himſelf cannot ft in Fudgment upon an 
Indictment; Becauſe he is one of the Parties to the Suit. 2 Hawk. Pl. 
Cr. 2. cap. I. 9. 2. 

34. Ir ſeems to be clearly agreed that the King cannot give any Ad- 
dition of Fariſdittion to an antient Court. 2 Hawk. PL. Cr. 2. cap. 1. S. 2. 


— 


(T. 2) Prerogative of the King in general. 


I, HE Prerogative of the King 2 not prejudice any. Pl. C. 
487. Mich. 17 & 18 Eliz. Nichols v. Nichols. 

2. The King may bring his Writ of Ouare Impedit in a foreign Coun- 
ty it he will. Br. dares comp?” pl. 115. cites 4 E. 3. 9. and Firzh. 

rief 305. But Brook ſays Quære at this Day. 

3. The King ſhall not be amerced, nor nonſuited. Br. Prerogative, pl. 
100. Cites Fitzh. Brief $98. H. 26. E. z. 

4. The Writ of the King ſball not abate for falſe Latin. Br. Preroga- 
tive, pl. 114. cites 28 E. 3. 97. and Firzh. Brief 429.— But the contrary 
was adjudged there, pl. 910. 29 E. 3. 44. Ibid. 5 

\ 5. The 
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5. The King is not bound by Eftoppels ; nor by * Recoveries had betwixt S P. Where 
Strangers ; nor by the fundamental Juriſdiftion of Courts, as appears he has a Fe- 
33 Aif. 20. where a Suit was tor Tithes in the Exchequer, being a mere <9? Ex 
ſpiritual Thing. Per Hobart Ch. J. Godb. 299. Pafch. 21 Jac, in Sir I Eftare. 
Edward Coke's Caſe. a Tail; vor by 

\ Abeyance, 


yr by Writ Warranty of his Anceſtor without Aſſets. He is not bound by Fidtons of Las. Jenks 
2 7. in P . 21. 


7 — 


6. All Goods in England, in which no Man has Property, ſhall be ad- 8 P. as De- 


judg'd to the King by his Prerogative &c. Per Gaſcoigne, quod nullug !<1i& Land, 


negavit. Br. Prerogative, pl. 12. cites 8 H. 4. 2. 8 


the like. 
So of Extraparochial Tithes, 
So it is ſaid elſewhere of Land &c. Br, Preroga- 


2 Vent. 268. Hill. 2 & 3 W. & M. in Caſe of Woodward v. Fox. 
tho' Things of an Eccleſiaſtical Nature. Ibid. 
tive, pl. 12, cites 8. H. 42. 


7. Where a Right appears for the King in a Suit, altho he be not Party As in 2 
to the Suit, he ſhall recover the LP Jenk. 219. pl. 65. cites 11 H. 4. _—_— A 
51. 16 H. J. 12. 12 H. J. 12. F. N. B. 38. cen two 


Subjects, if a 
| Title for the 
King appears to the Court, the Court ſhall Ex Officio award a Writ to the Biſhop ; For the King is 
intereſted where Right appears for him in the Suit of any one. ſenk. 25. in pl. 47. 


8. The King ſhall not pay Toll, Pontage, nor Paſſage ; nor ſhall Lap/c by S. P. Jenk. 
fix Months of a Benefice bind the King; ſo of Alzenation by his Ville te- 53: _ 0 4 
fore Seiſure ; For F Nullum tempus Occurit Regi Bur contra of Cuſton! 2 


% Nev Gi 
which may have lawful Commencement, as Gavelkind, Borough-Englifh, De- Br. — 


di ing Land by Teſtament, and the like ; bur the King's Horſe ſball not be tive, pl. 112. 


forfeited, as Waif or Stray; nor t twenty Deſcents ſhall not toll the King's Hu- p br Zo 
try; nor Wreck of the Sea of his Goods, and not claiming within the Year Folie & — 


ſhall not prejudice him; nor Sale in || Market overt ; For the King thall not 4 Pl. C. 243. 
be bound by any Cuſtom which goes to the Perſon or to the Gods; contra of a 263. b 
Cuſtom upon the Land, as Borough-Engliſh, Gavelkind &c. And yer, 5. ——- 


A , , — : 5 + It was held 
per Priſot, if Land which ought to pay a Fine at the Alienation be aliened cqcarly by 


ro the King, he ſhall not pay Fine. Br. Cuſtoms, pl. 5. cites 35 the Court, 
H. 6. 25. That againſt 
the Queen a 

Deſcent is no Plea, nor any Title againſt the Queen, becanſe Nullum Tempus occurit Regi; neither ſhall 
Laches be imputed to her; For the Poſſeſſions of the Queen are large, and it is not fit that ſhe ſhould 
be bound, or ty d, to look to her Affairs concerning her Poſſeſſions, or to incur any —_—_ in Default 
thereof; For ſhe is to intend and manage the publick Affairs of the Kingdom and State. 2 Le. 31. pl. 37. 
31. Elie. in the Exchequer. Norris's Caſe. 

No * Laches ſhall be impured to the King. Co. Litt. 5*. b. — S. P. And therefore there can be no 
Trial by Prcviſo in the ws h Caſe. Reſolved per Cur. 6 Mod 247. Mich. 3 Ann g. R. in Caſe of the 
2 v. Banks S. P. per Fleetwood Serjeant. 2 Le. 110. Trin. 29 Eliz. in Caſe of Kivet v. 

ay lor. S. P 2 Hawk. Pl. Cr. 408. cap. 41. S. 11. * See (Q. 6) pl. 2. S. P. 2 Inſt. 
713—Pl. C. 243. b. S. P. 


9. Where an Advowſon held of the King deſcends to four Parceners, and Br. Preſen- , 
the one is within Age; becauſe the Ad vowſon is not parted, the whole proce pl 35 
Ad vowſon thall remain in the Hands ot the King until the Infant be ot NE 
full Age, and then all ſhall ſue Livery. Br. Prerogarive, pl. 44. cires 

$H.6. 9. 
; 10. Founderſhip may come to the King by Eſcheat. Br. Petition, pl. 26. 
Cites 5 E. 4. 118. 
11. A. was bound to two in an Obligation in 40 J. and the one was felo So if one of 


de ſe which was found by Office; and per Choke J. it 7s 4¼ forfeited to the em 15 ur- 


King; but Young contra; For the Survivor took Place betore the Office Nn that 
Br. Traverſe de Office, pl. 26. cites 8 E. 4. 4. have the 


„hole Duty; 
ſo he ſhall have the intire Ox or Horſe of the Outlaw held in Common. PI. C. 245. a Trin. 4 El. 


\W yllion v. Ld. Barkley. 


7 E 12. Where 


— 
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12. Where an Alien has a Seipniory or Manor, and the Tenants are a- 
merced, the King thall have it by Avowry ; quod non negatur. ©uere 
how, without Matter of Record. Br. Prerogative, pl. 97. cites 11. 
E. 4. 2. and Fitzh. Avowry, pl. 223. 


8. P. Fl 12 13. Where the King /eaſes tor Years, rendring Rent with Condition of 
"he  Re-entry tor Non-paymenr, the King is not bound to demand the Rent as 


King is ot a common Perſon is, per Huſſey and Brian; For per Huſſey, this ought 
bound to fer to be tound by Oſice. Br. Prerogative, pl. 101. cites 2 H. ». 8. 

1c,uittance 

3 5 a 1 

to any Man ; bur the Subject who pays to the King 1 to bring with him Acquittance, and to de- 
mand it of the King. Br. Prerogative, pl. o11. cites 2 H. 7. 8. 


Put by Sege- 14. In a Thing newly given by Statute the King cannot have Prerogative. 


1 Br. Prerogative, pl. 63. cites 12 H. J. 19. per Frowike. 


have Prerogative of a Thing newly given by Statute, “ if the ſame Nature <vas at Common Lad before 
Thid. Be, Parliament, pl. 46. cites S. C. The Year-book 9. b. mentions the ſame Thing being 
1n}4"ged by Statute As if Forger of Deeds be made Felum by Statute, there if a Man ſeiſed of Lands 
be thereof convicted, the King may have Annum, Diem & Vaſtum by his Prerogative, tho' it be not 
expreſ d in the Statute. Br Prerogative, pl. 63. S. P. For by Law it is annexed to the Nature 
of the Felony. Br. Parliament, pl. 46. cites S. . where a Thing is enacted by Statute, of 
which no ſuch like Thing <vas at Common Law before, as to have the Ward of the Heir of Ceſty que Uſe. 
Br. Prerogative, pl. 63. Br. Parliament, pl. 46. cites S. C. 


15. If the King aliens Land Parcel ef his Dutchy of Lancaſter within 
Age, there he may avoid it by Non-age ; For he has the Dutchy as Duke, 
and not as King; contra of the Land which he has as King; For the 
King cannot be diſabled by Non-age, as a common Perſon ſhall be 712 
nota. Br. Prerogative, pl. 132. cites 1 E. 6. and Anno 6 and 26 E. z. 
Accordingly. 
16. No Man can enter upon the Poſſeſſion of the King for Condition broken, 
but is put to his Suit; For the Land ſhall not be plucked from the 
King without Trial or Matter of Record, any more than it can be veſted 
in him without Matter of Record. Arg. D. 139. pl. 33. Hill. 3 and 4 
P. & M. 'The Duke of Nortolk's Caſe. 
17. The King can hold of none. D. 154. b. pl. 18. Mich. 4& 5 P. & 
M. 'The King v. Archbiſhop of Canterbury. 
18. The Treatiſe of Prærogativa Regis does not contain all the Prero- 
ati ves of the King, but Part of them. Arg. Pl. C. 322. Mich. 9 & 10 
Eliz. Caſe of Mines. 
19. Without Seiſure no Property is changed by Waiver &c. unleſs in 
Caſe of the King. Per Catlyn Ch. J. D. 338. b. pl. 40. Mich. 16 & 17 
Eliz. Anon. f 
20. Prerogati ve is no Protect ion E that which is Hard and Tor- 
tious. Per Periam J. Mo. 204. Paſch. 27 Eliz. cites Pl. C.. . Bark- 
ley's Caſe. | 
S.C. Cited 2 A 1. Manwood Ch. B. took this Diverſity, viz. Where it is ordained by 
Vent. 2% Statute, that by Feaſance, Misfeaſance, or Non- feaſance, ot a Thing, the 
ill. 2 & 3 I 3 
'& M.* Offender. ſhall forfeit ſuch a Sum of Money, and does not expreſs to whon! 
CB in Caſe he ſhall forfeit ir, there the Forſeiture ſhall be intended ro the King, An- 
of Wood- Jeſs the Penalty be for raking of Goods &c. in which the Subjett has a Pro- 
ward v. Fox. perty, then the Subject ſhall have the Forſeiture in Recompence of his 
Property loſt. Mo. 239. Paſch. 29 Eliz. Anon. | 
22. Prerogative cannot alter Eftates. Per Fenner. Owen. 90. Mich. 
S Þ , L r. 29 & 30 Eliz. In the Biſhop of Lincoln's Caſe. 
R. 144—— 23. Always when the Title of the King and of the SubjefF concur, 
S. P. Detur the Title of the King ſhall be preferred. 3 Le. 251. Per Egerton 
digniori is a Solicitor. 
Rule in the 


Caſe of Con- . : 
— of Titles between the King and Subject. 2 Vent. 268. Hill. 2 & 3 W. & M. C. B. in Caſe 


of Woodward v. Fox, cites 9 Rep. 24. As the Kine-Lord, Meſne and Tenant ; The Tenant pays his 


Rent at the Day before Noon, and then the ſame Day before Night the Meine dies, his Heir wrhin Age, 
the 
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the King ſhall be paid the Rent again; for here the Title of the King and the Subect concur to 8 
* at one Time, and in that the King ſhall be preferr'd. 3 Le. 251. Per Egerton Solicitor ah 1 | 
3 *S.P. Pl. C. 259, a. But where the Title of the Subject is elder than that of the King's, he 1 
ſhall avoid the Title of the King. ; | ba | 


„ 


1 


— 2 Prerence of Prerogative againſt Magna Cbarta is taken away. 
2 Init. 36. : "i 

25. In the King's Caſe al the Coparceners ſhall do Suit, as well after Par- it 
tition as before, and ſo ſhall their ſeveral Feotlees ; For the Statute ot Il 
Marlebridge, cap. 9. does not extend to the King. 2 Inſt. 119. 

26. A Nis Prius ſhall not be granted, where the King is Party, or where § P. 2 Hawk. 
the Matter toucheth the Right ot the King, without a ſpecial Warrant Pl. © 411. 
trom the King, or the Aſſent of the King's Attorney. 2 Init. 424. ch obo 

27. Every Prerogative is as ancient as the Crown, and no Preſcription 
lies in it; per Clark J. Arg. Lane 26. Mich. 4 Jac. And per Fenner Ch. 

B. accordingly. Ibidem. 

28. Every Thing for the Benefit of the King ſhall be taken largely, as 
every Thiug againit the King ſhall be taken ſtrictly ; per Hobart Ch. J. 

Godb. 295. _ 21 * in Sir Edward Cokes Cale. 

29. Any Subje ve an Appeal againit the Perſon who fleals the S. P. ſepk. 
Kings or — Grads, Jenk 2 5 on a F 83. * 
30. The Judges ex Officio, and every one elſe in his Station ought to ® 4 Ir 
af the King in his Rights, and the Judges are bound ex Officio to F.“ 
kr e Notice of every Stature which concerns the King. Jenk. 303, 

67. 

, 31. Upon an Information for the King he may have a Diſtringas with 
a Tales before there be any Default of the Appearance of a Fury upon the 
Venire facias, and if any Perſon returned in the Venire facias, be omitted 
or miſnamed in the Diſtringas with the Tales it thall be amended. Jenk. 
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8». pl. 70. 

32. The King cannot be ſued nor can a * Diftreſs be taken upon Land * 8 P. 2 
in his Poſſeſſion Jenk. 112, pl. 18. Hawk. Pl C. 
7 60. Cap. 12. 

26 


None may diſtrain for 3 or Rents in the Land of the King, which he takes in 
the Capacity of his Body Natural, nor have Execution of them. Pl. C 242 b. 


33. It is clear that the King cannot be deveſted of any of his Prerogatives 

General Words in an Af of Parliament, but that there mult be plain 
and expreſs Words for that Purpoſe, tho all his other Rights are no 
more favour'd in Law than the Rights ot his Subjects. 8 Mod. 8. Mich, 
Geo. in Caſe of the King v. the Archbiſhop ot Armagh. 


(U) lat Thing may be done without Licence of the 
King. 


I, O T. Pat. 12 E. 1. M. 15. Letter to Dean und Chapter | 
Sanctt Pauli London, quod Cemiterium includere pothnr ö 
Muro Lapideo. : : | 

2. Before the Statute 18 E. 3. no Subject might paſs over the Sea with- 4:1 
out Special Licence of the King. Bur there it is enacted, that the Sea 
ſhall be open to all Merchants. Dav. Rep. 56. b. Mich. 8 Jac. in the 
Caſe of the Royal Piſchary of the Banne. 

3. Before 31 Eliz. which was the next Year after the Spaniſh Inva- 
ſion, there was not any Licence or Commiſſion of any King or Queen ol 
this Realm tor the raking of Salt. Peter, but in the ſaid 31 Year, there 
were to Licences granted. The one Particular to George Conſtable Eiq; 


ane the other General: o George Evelin, Richard Hills, and John 51 
in 


——— 
* 


* — 
A —— — * 
rr — e = . : 
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lin. The %% gave Conſtable Power and Authority for 11 Years to 
dig, open, and work for Salt Peter within the Counties of York, Nottingham, 
Lancaſter, Northumberland, Cuanberland, and the Eiſbeprick of Durham, 
as well within the Lands, Grounds, and Poſſeſſion of the Queen, as 
within the Lands, Grounds and Poſſeſſions of the Subjects within the 
Counties atoreſaid, and the Conſideration of the Patent was for a great 
Quantity of Salt Peter yearly by the ſaid George Conſtable, to be made 
and provided for the Store ot the Queen at a lower Rate than before was 
paid. 12 Rep. 14. in the Caſe ot Salt Peter. 

4. The other Commiiſion to Evelin &c. extends to all the Realm of 
England and Ireland, and all other Dominions of the King, as well 
within the Lands, Grounds, and Poſſeſſions ot the ern, as within the 
Lands, Grounds, and Poſſeiſions of any of the Suby 12 Rep. 14. in 
the Caſe of Salt Peter. | 

5. And after, viz. 18 October 2 Jac. Commiſhon was granted to Eve- 
lin, and others to take Salt Peter in the Lands, Poſſeſſions, and other 
convenient Places, and in convenient Times; ſo that there were but three 
Licences or Commiſſions ever made, and in none of them any Power by 
expreſs Words is given to dig in any Man ſion Houſe &c. And in none of 
them is any Prohibition to the Subject to dig in his own Land. 12 
Rep. 14. in the Caſe of Salt Peter. 


tees, cf 
1 —— 
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iti | * 
1 ＋ (X) * Impoſitions. 
ing 
which is ex- 1, + 1E. 3. CAP. 5. DE King wills that no Man be charged to arm 
— of the himſelf otherwiſe than he was wont in the 


f > . 
eic ve Time of his JProgenitors Kings of England. And that no Man be 
ſhall have no COMPelleD to go our of his Shire, but where Metceſſity requireth, and 
Benefit, fo ludden coming of ſtrange Enemies into the Realm, and then 
rear a „. tt ſhall be done as hath uled in Times paſt for the Oekence of 
exempts not : 3 ; 
from finding Armor which continues in their own Cuſtody, Savil. 52. + Bacon of Govern- 
ment, 2d. Part 102, 103. takes Notice of this Statute, and ſays that the Words thereof are vari- 
ouſly ſet forth in the Books in Print, and ſays, that the Words in Engliſh are Verbatim thus, 
viz. And that none be diſtrained to go out of the Counties, if not for Neceſſity of ſudden coming of 
range Enemies into or in the Kingdom; Whence he infers, That probably the Invaſion muſt be actual 
fore they are drawn out of their Counties, and not fear'd only; And it muſt be a ſudden Invaſion, 
and not of publick Note and common Fame foregoing. 


This Statute 2. 11 I), J. Cap. 1. The King calling to Remembrance the Du⸗ 


has been 2 ty of Allegiance of his Subjects of this his Realm, and that they by 
2 Reaſon of the ſame are bound to ſerve their Prince and Sovereign 


troverſy. Lord tor the Time being, in his Wars tor the Defence ot him and the 
Land againſt every Rebellion, Power and Might reared againſt him, 
= with him to enter and abide in Service, i. e. tn Battcll, it Calc 
une tc. ; ; ö 
” 11 I), J. Cap. 18. Every Subject by the Duty of his Allegiance 
is bound to ſerve and aſſiſt his ID rince and Sovereign Lord, at all 
Seaſons when INeed ſhall require. 
4. 31 E. 1. Rot. Fin. Memb. 2. Inquiſition of thoſe that were 
pretied to go into Scotland, and did not go tc. 
5. 2 I). 4. 24. recites, that whereas | by the] 23 K. 2. it was com 


AL) manden throughout the Realm, and to certain People of the Realm 
* Fol. 166. charged upon their Allegianc- ro * come to the Duke ot York, then being 


＋L.ieutenant of England to go and tarry with him at the Wages ot the 
King EC. 


6. 50. 


yes Prerogative of the Kine. 369 
6. 5 Þ. 4. N. 24. A Commiſſion agreed by Parliament to be ſent Pn 
| 


* 


into every County, thereby giving Yower to Commiſſioners ro im- cott. Rec 
poſe Arms upon thoſe who are able ro find them at their own Colts, and * * A 


to ſerve in Perſon, aud tor thoſe who are able in Eſtate and not in Comedes a5 
Perſon to find others for them, to the Intent, that for the Defence amend the 
of the Realm they may ſtay in their I their own Coſts xc. Sermon 
as the Commiſſioners thall ſhew them, and ſhall kind kor the Defence er 
of the Country as Need ſhall be, and prepare Beacons ec. muſtering of | | 


. s Men o 
1 of 2 — — Pray the _ * * N there ſhould no other Form . 
0 e. creunto the King with the Aſſent of the Lords, after Conſultation therein had wi 
the Judges of the Realm conſented, ; . 


7. Quære, whether the Subjects of England are bound by the /r Al⸗ By the Law i 
legiance to go with the King, or upon his Command to War in a Fo. of the Land 1 
reign Dominion, which is not any Part of the Dominions of the . 4: be. 
King, to ſubdue it. It ſeems * Pes. „ Liga 
8, 25 E. 1. + In the Bonaſtery of Gisburne the Ring would have « ½ Naric« 
the Conſtable and Marchall of England, and other Lieges to go into Cmrry, but 
Flanders, who refuled it, becaule (as they ſaid) they were not bound e by . 
to go aut ot the Oomintons of the King, and upon this they levied Patient 
War againſt King. or in Cafe of 
Abjuration 
for Felony by the Common Law. And therefore the King cannot ſend any Subject of England againſt 
bis Will to ſerve him out of the Realm; For that ſhould be an Exile, and he ſhould perdere Patriam ; 
no, he can not be ſent againſt his Will into Ireland, to ſerie the King as his Deputy there, becauſe it is 
out of the Realm of England; For if the King might ſend him out of the Realm to any Place, then 
under pretence of Service as Ambaſſador, or the like, he might ſend him into the fartheſt Part of the 
World, which being an Exile is prohibited by the Act 9 H. 3. cap. 47. 2 Inſt. 47, 48. 
* (En I'Amoigne de Gisburre) but what the Words (I'Amoigne) ſignify can only be gueſed 
at; That there was ſuch a Religious Houſe, appears in Brompr. Chron. among the Decern Scriptores 
1209 1.33, 34. And that it lay in Cleveland, and was founded by Robert de Breus in the Time of 


H. 1. appears Ibid. 1018. 


». 4 2 * — * a 
— ——_ 2 ̃ ——— _ > - — 
5< © — 


* Orig. 


9. 34 E. 1. 5. there is a Pardon of the Conſtable, Marſhal, and others, 


and all others being of their Fellowſhip, Contederacy and Bond, 
And allo to all others that hold 20 l. Land in our Realm, whether 


they hold of us in chief or of other (that were appointed ar a Day cer- 
to paſs over with Us into Flanders, [Of] che Rancour and evil Will born 


againſt us, And all other Dffences that they Have done agatnſt ns 


unto the making of this preſent Charter. 
10. 7 H. 4. Br. Tenures, 44. 73. By Thirning, A Yan is not The Opi- 


bound ro go with rhe * to war Extra regnum, but for Wages ; but ion © 


en are bound by their Allegiance to go at the King's Command nung 
ns the pkg and in Detence of the Realm by their Tenures. big 
11, 7 H. 4. Protect. 100. By Thirning, The King cannot compel thus, that 


? Engliſh 
a Man to go out of the Realm. Subject is 


nat compellable to go out of the Realm without Wages, according to to the Statutes 1 E. 3. c.7. 18 
E. 3. c. 8. 18 H. 6. c. 19 &c. 7 H. 6. c. 1. 3 H. 6. c. 5. &c. In Anno 25 E. 1. Bigot Earl of N. and S. 
and Earl Marſhal of England, and Bohun Earl of H. and High Conſtable of England did exhibit a 
Petition to the King in French, (which Ld. Coke ſays, he has teen anciently recorded) on the Behalf 
of the Commons of England, concerning How, and in what Sort they are to be employ'd in his Ma- 
jeſty's Wars out of the Realm of England, and the Record faith, thit Poſt multas & varias Alterca- 
tiones. It was reſolved, that they ought to go, but in ſuch Manner and Form as after was de- 
clared by the ſaid Statutes, which ſeem to be but declarative of the Common Law And (after citing 
many Caſes) it was concluded, that the Liegeance of a Natural Born Subject was not local and confiu'd 
only to England. 7 Rep. 7. b. S. a. Trin, 6 Jac. in Calvin's Caſe, 


12. Where Impoſts or Impoſitions are generally named in diverſe Acts 
of Parliament, the ſame are to be intended of lawtul Impolitions, as of Ton- 
nage and Poundage, or other Subſid ies impoſed by Parliament, but none 
ot thoſe Acts or any other do give the King Power at his Pleaſure to 


impoſe. 2 Inſt. 6 
1 7 F C) Mey. 


— 


— 


570 Prerogative of the King. 


8 


See (K. a) (Y) Money. 


8 P. 2 Inſt. 1, MES Juſtices, fol. 3. b. It was ordatned, that no Ring 
(bm of this Realm might change his Money, nor impair, nor a— 


N. (3 Ju be 25 


„„ e 4 mend, nor make other Molicp chan ot Silver, “ withotit the Allent of 
rds All the Counties. Not. Parl. 17 E. 3. N. 15, 16. Drvatins, that 
take in bun- the Money be + ot the Allay ot the ancient Eiterling, and that it ſhall 


ing or el not be || tranſported out of the Realm. 
ing 0 * Otter 


Payment any Money made, but only of lawful Metal, that is of Silver znd Gold, as the Mirror hath 
told you. 2 Inft. 577. * 2 Inſt. 576. cites Mirror, cap. 1. S. 3. and fays, that the Words (ſans 
Fafſent de touts ſes Counties) —_— without Aﬀent of Parliament. — + Prynne's Cotton's Records 
„ cites the ſame Roll, that Silver be coin'd according to the Old Sterling in Poize and 
Allay, to be current arorg the Subjects, and not to be carried over upon pain of Death. And if 
the Fleming ſhould coin their Silver accordingly, that the ſame be current among Merchants. Tran/- 


Prynne's 2, Rot. Harl. 20 E. 3.17. The Commons pray, that the Receiv- 
Prog * ers of Dapments of our Lord the King, receive ol the People in everp 
Nef, Vrhat JPIACE as well Gold as Silver at the Price atletied, * as of the Part of 
the King's the People it is articled herein to receive tor Dapment the Change 
Receivers ok Money of Sold, nor of Silver, nor this do without Aﬀent of 
I 1 Anſwer, As to the firſt Point of this Article, be it 
*"Siver. held, As to the making Exchanges, be the Article ſhewn to our 
and that the Lord the King, and + as Grants que ſont per Deniers luy which 
Changers they have ordained and conſented to. 


thereof 

not without Parliament. The Anſwer was, that the firſt is 323 the ſecond reſpited .* Orig. 
(de ſicome le People eſt Article de cel receiver pur Payment la change de Money d'or ne d'Argent ne 
ceo face)—+ Quzre how to tranſlate this. 


Prynne's 4s Rot. Parl. 25 E. 3. 2 Hart, N. 38. The Commons pray, 


Pen 8 that Exchange of Money ſhall not be limited to any Place in London, 


N* :8. (avs, but where every one liſts. The King allents to this. 
The Print 
3 * Exchange of Gold and Silver agreeth with the Record. 


2 Inſt. 576. 4. It appertains to the King only to put a Value to the Coin, and to 
con $ GC. make a Price of the Quantity, and to put a Print to it, the which being 


Dav. Rep. done the Coin is current tor ſo much as the King has limiced. Arg. PL C. 
by, 5 cites 316. in the Caſe of Mines. | 


It was reſolved, that as the King by his Prerogative may make Money of chat Matter and Form be 
pleaſes, and eſtabliſh the Standard thereof, So may he change the Money in Subſtance and Impreſſion, and in- 
hance or abaſe the Value thereof, or utterly decry and annul it, ſo as to be only Bullion, at his Plea- 
ſure. Et nota that Bullion, eſt moneta defenſa & prohibita que, v:delicer, uſu carer. Dav. 20. b. in the 
Caſe of mixt Monies. 


5. It was reſolved, that it belongs ſolely to the King of Eng land to make 
or coin Money within his Dominions, ſo that no other Perſon can do it 
withour ſpecial Licence or Command of the King ; and it any preſumes 
to do it of his own Head, this is Treaſon againſt the Perſon of che King 
by the Common Law; and this appears, by the Statute 25 E. 3. cap. 2. 
w hich is only a Declaration of the Common Law ; and by Glanvil, Brit- 
ron, and Bracton, before this Statute. Dav. Rep. 19. a. Trin. 2 Jac. in the 
Caſe of mixed Monies. 

6. As Wax is not a Seal without a Print, ſo Metal is not Money with- 
out an Inipreſſicn. Dav. Rep. 19. b. in Cafe of mixed Monies. 


The 


a . 
ns 


. : 4 


eee hg Mey 
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5. The King by his Prerogative may put a Price or Valuation upon Every Piece | | L 
all Coins, as appears by a notable Caſe. 20 E. 3. fol. 60. b. Dav. Rep. 20. „ Money ) 


a. in the Caſe cot Mixt Monies. ought to 
have its De- 


— 


Sh k - - nomination | 
or Valuation, for which it ſhall be accepted or paid, as for a Penny, a Groat or a Shilling ; And all | 


this ought to be done by Authority and Command of the Prince, and o to be publiſh'd by Proclama- 
tion of the Prince; For before this the Mdney is not current. Dav. Rep. 19. b. in the Cale of mixt 
Monies.- The King by his Proclamation may make any Grin Lawful Money of England : A Fortiori 
he may, by his Proclamation only, eſtabliſh the Standard of Monies coin'd by his Authority within 
his proper Dominions. J)av. Rep. 19. b. in the Caſe of mixt Monies. Cites 5 Rep 114. b. 


| 8. 15 16 Geo. 2. Makes it High-Treaſon to counterfeit the Coin if 

by Waſhing, Cilding, or colouring any lawful or counterfeit Shilling or $:x- 1 
. pence, with Intent to make it reſemble or paſs for a Cuinea or half Cuinea ; | 
? or to ſile or any ways alter, waſh, or colour any Halſ penny or Farthing with 1 


Intent to make it reſemble or paſs for a Shilling or a Six- pence. ; 
And any Perſon, uttering falſe Money knowingly, ſhall ſuffer fix Months |; 
= Impriſonment, and find Security for two Years more; For the ſecond Offence 
* two Years Impriſonment, and Security tor two Nears more; And for the third 

f Offence ſhall be adjudged guilty of Felony without Benefit of Clergy. 

And if ſuch Perſon ſhall eit her the ſame Day or within ten Days next aſ- 
ter utter any more ſuch Money knowingly, or ſhall, at the time of uttering, have | 
in his or her Cuſtody one or more Piece or Pieces of counterfett Money be/ides 
what was ſo uttered, then ſuch Perſon fhall be deemed a common Utterer, and 
being convicted ſhall ſuffer one Years 1 aud find Security for ro 
Years ; And being a ſecond time convicted of ſuch Offence, fhall be achude«d 
guilty of Felony without Benefit of Clergy. 

Blood not to be corrupted though Perſons ſuffer for Treaſon or Felony. 

Evidence to be the ſame as now uſed againſt counterfeiting the lawſul 
Coin. 

And any coining or counterfeiting any Braſs or Copper Money, and their 
Abettors and Procurers, being convicted, ſhall ſuffer two Nears lupriſonment, 
and find Security for two Nears, 

Perſons apprehending ſuch as have committed Treaſon or Feloay by this Act, 
or who have made or counterfeited any ſuch Copper Money, and convitting 
them, ſhall receive of the Sheriff for every ſuch Offender convicted of Treaſon or 
Feluuy 40 1. and for every ſuch Offender convicted of counterfeiting the Copper 
Money 10 l. within one Month after Convittion and Demand thereof made, 
tendering a Certificate to the Sheriff &c. from the Fudge or Fuſtices. 

Sheriff refuſing to pay the Reward according to the Certificate, ſpall forfeit 
to ſuch Proſecutor and Proſecutors ſeverally double the Sum directed by the f 
Certificate to be ſeverally paid to them, to be recovered in any of his Hi 
Courts at Weſtminſter, by Action of Debt, Bill, or Information, with treble 
Cofts of Suit. Sheriff to be allowed ſuch Payment for Rewards in his Ac- 
counts. | 

If Offenders being out of Priſon ſhall impeach two others, they ſhall be par- 
doned. 

And if any Perſon, concifted of uttering any falſe or counterfeit Money, 
ſhall afterwards be guilty of the like Offence in any other County &c. the Clerk 
of Aſſiſe, or Clerk of the Peace for the County Ec. where fuch firſt Convittion 
was had, ſhall at the requeſt of the Proſecutor, or any other on his Majeſ- 
ty's Behalf, certify the ſame by a Tranſcript in few Word's, containing the 
Effect and Tenor of ſuch Convittion, for which two Shillings and Six-pence 
only ſhall be paid, and ſuch Certificate produced in Court ſhall be ſuficient 
Proof of ſuch former Conviction. 
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(Z) In what Courts he may ſue. 


—3ö8 4 DE King map have a Quare Incumbravit in B. R. tho' it be 


| a common Plea. 17 E. 3. 50. b. 
* The King 2. king may have a Quare Impedic in B. R. tho' it be a com- 


ha 
12 mon lea. 17 E. 3. 50. b. 


other Action in B. R. or in what Court be will; per Fitzherbert. Br. Prerogative, pl. 127. cites F. N. B. 
Fol. 32. 


All that 3. In Quare Impedit by the King, the Defendant made Title and travers'd 
touches the he Title of the King, and it was faid, that the King might take his Suit 


- —_— in the Exchequer, or in what Court he pleas'd. Br. Prerogative, pl. 78. cites 
vantage lies 4 E. 3. II. 


in Conuſance 
of the Court, and the Right of Tythes was try'd in the Exchequer pet Patriam for this Cauſe ; cited by 


Doderidge J. 2 Roll. R. 295. in Sir Edward Coke's Caſe——as 44 E. 3, 43. 


Fol. 167. 


S. P. Jenk. 4. The King has a Prerogative of ſuing in what Court he pleaſes. Re- 
'4 Pl 24 folved'y Rep. 74. b. 75. a. Paſch. 13 Jac. in Magdalen College's Caſe. 


Hawk. Pl. C. 287. cap. 27. S. 27. 


» Kr 


— _- 


(A. a) Honours. Serjeants [ Puniſhment of Refuſal to be 
Sergeants at Law, pl. 1, 2. Knights. pl. 3, Kc. | 


Prynne's 1. Iverſe Apprentices were called by the King, by the Advice of 
7 5 pou his Countel ro be Serjeants ar Law and chey retuſed it, upon 
Nenne kite Which they were commanded in Parliament by the King to halten 
ſame Roll. to take this Eſtate, and they pray d Relpite till Trinity Cerm , and 
that Martin, promiſed then to take it, the which is granted to them; But if 
Babingron, they do not then accordingly, that they ſhall ſtand to the Grace of 
Poole, Wes- : 
bury, _ the Ring. Rot. Parl. 5 D. 5. N. 10. 

d Ral 
3 at Law, and Serjeants appointed, had refuſed the ſame ; where, upon the Charge of the War- 
den of England, they took the ſame upon them. S. C. cited Dugd. Orig. Jurid. 110, 111. who 
ſays, that they GO to take upon them that Degree and State, being called by Writ in 3 H. 5. 

embran. 20. were complained againſt in the Parliament of 5 H. 5. whereupon they were compelled 
thereto. And ſays, that the firſt Writ of Summons to the Degree of Serjeant which he had met 
with, was in 6 R. 2. unto yu Cary, Edmond Clay, and John Hill; tho“ Serjeants were before that 
Time, they being taken Notice of in the Statute of Weſtm. 1. in 3 E. 1. As to the ancient 
Form and Order in making them. See Ibid. 111. cap 42. And as to the after Manner in H. 
+th's Time. Ibid. 113. cap. 43-——And How afterwards, ſee the next follow ing Chapters. 


2. If tbey do not come at the firſt Day of the Return, they ſhall 
nor be 11 * to have the Order atter, but ſhall be fined tor the Con- 

tempt. 7 Y. 6. 15. 
Orig is 3. Rex cc. Salutem. Cum 18 Die Feb. Anno regni noſtri viceſimo 
N tibi preceperimus quod in pleno Com.tuo proximo publice proclama⸗ 
©) Wong tiol liat] æ omnibus illts de balliva tua quorum Intereſſet Scire taceres 
(Fiat) ex Parte noſtra quod illi de Com. predict. qui haberent 40 ]. terræ in 
By 16 & 175 teodo Peredit. c qui terram illam t Tenementum per triennium ante 
Car. 1.cap. diem pred. & amplius tenuiſſent © Milices eſſe debuiſſent & non erant 
e Lebe, ArmaNilic.reciperent ante feſtum yatalisDominiprorimi jampretc:t 
re com. tum licet quidam de Balliva tua Arma Militaria juxta för mam 
ped Is it mandati noſtri predict. recepiſle debuiſſent æ tamen, ut accepimus, 


er Lervi/ſe, nondum receperunt im ejugdem mandati noſtrt * 
| £ 


777 re EGER 
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feſtum per quod nos inde Certiorart Holumus, tibt Prectpimus ' +.» ö 


quod inquiſitum ＋ inde per Sacruin. tam Milit. quam allor.. % 014 | 


JIrobor. & Legallum hominum de Comttat. predict. per quos Rel 1 
Veritas #c. Oat. 2 Jan. 21 E. 1. 750 . 4 / 


| 
4. And after the Sheriff return'd an Inquiſition indented of tho concerning | 
| 
| 
| 


who Have 40 l. per annum, and then deducted the Charges ilfuung % 

out of it; and ſomeSheriffs returned thoſe who have fomeLand in his 4, 
Bapyipwick, and | were | received to make it 40 l. per Annum in other c 2. cap: 

Counties. But Otverle returned how much they have in his Bap. 24 $. 1. Z»- 
liwick, and that they are ignorant of the Value of that in the 0. % i 
ther County. And the Sheri of Oron and Berks returned, that „7, |; 
the Value of their Land cannot be known in his County ; but they ee e i 


returned their J2ames, who are ſuppoled to have 40 l. in Oron and e 


other Counties, viz. In Scaccario in Baga. ary her 
5. 3E. 1. Claul. Memb. 5. A Man was amerced to 201, quia % / 
nondum Miles. ee 


6, The King may compel every Man who has Land of Jnhert- hne and ly 
tance to the Value of 401. per annum to be a Knight, or otherwiſe — ” Ca- 
to be ſubject to a Fine. » D. 6. 14. b. 1 E. 2. Stat, n 

7, D. z. came into the Exchequer and cauſed the Sheriffs of the 6% ert 
Counties to be amerced ; becauſe they had not diſtramned ail thoſe „ 5 
that had ſuch Eltares as the Law umts to be Rnights or to pay % , 
their Fines. Sperd. 533. | ee 

8. 6 E. 1. Rot. Claul. Memb. 8. The Ring ſent to the Sheriff /, 22ppen 

uod omnes qui habent 20 l. Terræ vel Feodum unius Militis Integrum va- or ariſe there- 
lens Viginti Libras per Annum, & de nobis renent in Capite & Milites e A 
eſle debent & non ſunt, fine dilatione diſtringas ad Arma Militaria citra e e 
ſuch a Day a nobis ſuſcipiedum, & ails quod ſummoneat all ſtitch cc. „ 4% he 
de quocunque tenuerint, and there Memb. 6. quia certis de caulis Rex > 
non voluit * quod W. H. diſtringat. ad Arma Militaria ſuſcipiendum, man- Fel. 168 
datum eſt the Sheriſt quod non &. diſtringat. 7 E. 1. Rot. Par. 8238 1 
Memb. 21. Statute, * | 

9. 8 E. 1. Rot. Clauſ. Memb. 1. Pro fine 20 Mar. given by . er Cage 1 
the Ring gave him Reſpectum de fe Milite faciendo from uich a Time 2 : 1 1 
to ſuch a Time, and after he is amerced by the Juſtices Itinerants, , — 4 | 
becaule he does not ſhew them his Charter. withſtanding ; | 

10. 13 E. 1, Rot. Clatio Memb. 9. Cum de Conſuetudine % Je. 
Regni ec. qui habent 20 Libraras Terre vel terodum Milit. valens 20 _ of ay 
Libratas per Annum Diſtringerentur ad Ama Milicaria ſuſcipiend. „ 
nos, ob ſervitium xc. in Walltia a Communttate Regnt noffrt, voluu⸗ 7%, 
mus quod non habentes tum Libratas Terre hac vice non diſtrin⸗ Heredira- 


ments, or 4 
Nantur. At ate of 7 


11, 20 E. 1. Rot. Clauſ. Yemb. 8 Dorſo. Preceptum eſt ſingulis %% - 
Vice⸗com. per Angliam + Juſtic, Ceſtrie quod proclamart faceret, quod / n 
omnes, qui habent 40Libratas Terræ in todo c Hereditate ſumetent Milt⸗ Lows 4e1d 
taria Arma. 21 E. 1. Rot. Fin Pemb. 25. accordinglp, and com- m_ 2 
manded to ſeiſe the Lands of thoſe that would not take the Degree. ,,, JA, 


20 E. 1. lib. Harl. 34. : : : Perſon or Pere 

12. 6 E. 1. Ot. Pat. Memb. 5. Rex ommbus XC. Quia accepli- ſons, Beiies 
mus per Inquiſitionem cc. quod Johannes de G. non haber 20 Libratas 2 "_ 
Terre nec feodum Militis integrum valens 201. per Annum. Concelfimus 8 
cidem Johanni quod de Cetero non diſtringatur ad Arma Militaria, a be turned 
contra voluntatem ſuam cc. ; into Free and 

13. There are ſeveral ſpecial Grants to diverſe en that they ſhall % 4% . 
not be compelled to be Knights for a Time, and lome during their %%% 
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tve + 21 E. I, + at. p< emb. 5 T 17. Purpoſes. 
L 1 65 If a Man — Fand in Burgage to * 123 of 201. per Ann. - - 2 Fires 
is not compellable to be a Knight, 1. C. 2, Stat. at the ſame 1 
tb ha * - G 15. None ; 1 


„ 


* 
DDr 
4 . ; — 


ES 


574 Prerogative of the King. 


ſil for ever 15. None by Reaſon of any Land, which he holds in Manorg, 
hereafter which are now in ancient Demeine of the 8 a Sokeman, and 


„ be which Land ought to give Tallage when the Oemeſnes of the King 


„ % Tere ACE fanled, ſhall be Diſtrained to be a Knight, 1 FE 2. cap. 1, 
ty //-14ge, 16, Dethat holds Land in Socage of other Manors than ot the Manors 


t;ſcuace, ot rhe King doing no foreign Service, pet he is compellable to be a 


Ne, night, Vide the Writ of Summons to be made Knights, always 


Clarres jor Is uod omnes qui habent 201. Terre vel teodum Milit. integrum valear, 
% ſave e, 201. per Annum &c. So the firſt 20 l. betore- mentioned. as it ſeems, 
21 £41 eter cannot have other Intendment but of Socage Land. Vide Stat. 


arge in- 


ent to Te- Of 1 K. 2. cap. 1. de Militibus, where it is ſuld that the Rolls of the 
, Chancery ſhall be ſearched, and that it ſhall be done as it had uſed 
4 i-h1 Ser- tO be belore, | 


dice; and o 
and from ad to marry his Daughter, and Aid to make his Son a Knight. 

1 F. 4. And that all Tenures to be created by the King, his Heirs or Suceeſſors upon amy. Grants Ec. of any 
Manrrs Ec of any Eſtate of Inheritance at the Common Lav, ſball be in free and common Socage, and ſail 
be ſo adjudged, and not by Knights Service or in Capite. | 

S 11. Provided that nothing therein contained ſhall infringe or hurt any Title of Honcur, Feodal or other, ty 
which ary Perſon hath or may have Right to fit in the Lord's Houſe of Parliament, as to Lis or their Title o 
Honour, or ſitting in Parliament, and the Privilege belonging to them as Peers. 


— 


(B. a) In the Sea. 


Ar this Day, 1, Not. Parl. 8. DE Commons pray that whereas the King 
* ID. 5. N. 6. and his Progenitors always have veen 
this Kine Lords of the Sea, and now it happened that the King ts Lord ot the 
may inter- Coaſts ot both Sides ot the Sea, and tcheretore pray the King to lay an 


dict oy Na- Impoſition upon Strangers paſſing aver the Sea. 
tion or Peo- 
ple whatſoever to paſs thro* his Seas, without Leave firſt obtained to that purpoſe ; and may viſit all 


Ships, be they of War or Traffick, that ſhall occur or be in the ſame. 2 Molloy 375. cap. 16. S. 2, 


2, Tf the Sea overflows my Land for 40 Years, and afterwards re- 
flows again, I ſhall have my Land, and not the King. P. 7. Ja. B. 
per Coke and Foſter. 

i. e. Waſt 3. M. 23 E. 3. B. B. Rot. 26, Abbas Sancti Petri de Burgo 

or unculti- implacitatur per Preſentationem factam per diverſ. Pundred, & wa- 

vated Land. pent. quod perquiſivit 300 Acres * Warecti in Gosberlick in Com.Lin- 

See Spelm. . . K . 

Gloſs. colne Licentia Regis non obtenta c. that they dicunt quod Conſuetudo 
AL? Parriz eſt & fuit a tempore quo cc. quod omnes & ſinguli Domini Mane- 
+ Fol. 169. ria Terras ſeu f Tenem. ſuper + Caſteram Maris habentes particulartter 

E habebunt Warectum & || Sablonem per fluxus & refluxus Malis fecundum 

4 be magis & minus prope tenem. ſua projecta & fic dic. quod habet quoddam 

Coſtera, and Manerium in predicta Villa unde plures Terre ejusdem adjacent 


ſignifies Coſtere Yaris & ſic habet per fluxus & refluxus Maris citcit. 
= a or... Acras Warecti Terris ſuls adjacentes æ per temports incrementum 
Son. Glof, lecundum Patrie conſuetudinem & abſque hoc quod perquiivit cc. 


& Spelm. Jdeo. ven. Ur. c. 


Gloſs. 
This Word ſhould be Sabulonem, and ſignifies Sea-Sand. 


This does 4. The King may dig the Soil of another Man, ſcilicet, in the Out- 
vor deleng, houſes, blit not in the Dwelling-bouſes. BY. 10 Ja, B. per Cu 
but to (K. a) TEAM. Sir Robert Fohnſon's Caſe. 

And the Sol J. Every Water which flows and reflows is called Arm of che Sea 
a a» fo far asit flows, 22 All. 93. Da. Piſcar. Ban, 56, ſuch River par: 


. . . a EIN 


— 22 ou We 


Ws 4 A pay 
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ticipates of the Nature of the Sca, and ts ſaid Arm ? here is 
far as it flows. : 8 ok the Dea (0 D & 


f : Refluxum 
Maris, is in the King, and not in the Lords of Manors &c. without Preſcription. Sid. 1 1 
Car. 2. B R. in Caſe of Bulſtrode v. Hall. M 


6. If the Arm of the Sea runs between two Seignories, and the Soil of 
uy ons 9 I away by oe — — 1 rs, and che Soil 
ob the other [ increaſed, cr 0 Lord ſhall loſe 
his Soil? 22 All. 93. Quere. b 

7. 8 E. 2. Itin. Canc. Corone 399. Nota by Stanton, that it ts Orig. is 
not * the Sea where a Man can fee that which is done of each Side ot (Paſſince de 
the Water, as to ſee from the one Land to the other, that the Coro- % 
ner ſhalt come in this Cale, and ſhall do his Office ; +as where an 3 dome 
Adventure happens in an Arm of the Sea, there another Man may ſee „venture 
from the one art to the other, of the Adventure that in this Place icnt) 
happens the Country may have Conulance. 

$, It the Statute of 7 Jac. cap. 18. it ts recited, that where diverſe 
in Devon and Cornwall, having Lands adzointng to the Sea Coaſts 
there, have of late interrupted the Bargemen, and ſuch others as have 
uſed ot their free Mill and JIlealures ro terch the Sea Sand, and ta 
rake the ſame under the full Sea Mark, as they have heretofore uſed to 
do, unleſs they make Compoſition with them at ſuch Rates as they 
themſelves ſet down, tho they have very (ſmall or no Damage there- 
by, to the great Decay of Husbandry c. and therefore Enacts that it 
ſhall be law ful ro take and fetch Sea-Sand at all Places under the full Sea 


Mark, where the ſame ts, or ſhall be, caſt by the Sea, and it ſhall be 
lawful to caſt on Land one ok their Sea-Barges in ſuch {Ilaces as it 
hath been uſed to be landed within 0 Bears laſt paſt.. 

9.45 E. z. In Reniſter Ramſep cited ©. 15. 16. El. 326. 2. Marff, The Prince 
de quodam procel. de Scaccario fact. verſus Abbatem de Ramſey ad i all ove 
oitend. quare 60 Acres Mariſci in manus Regis non debent ſeiſirt quas 1. by or 
Abbas approbriavit ſivi æ domut ſue ſine Licentia Regis ſuper qua- gained from 
dam JIreient. Virtute cujuldam General. Commilſf. de Terra a Rege the Sca. D. 
concelat. & detent. Abbas reſpond. quod ipſe tenuit Manerium de * b | to 2. 
Brancheſt. quod ſcicuarum eſt juxra Mare & quod eſt ibidem quidam Ig d Hen 
Mariſcus qui aliquando per influxum Maris minorat. & aliquando per and peruſed 
defluxum Maris auger. abſque hoc quod appropriatum fibt c&c. prout « Treariſe of 
per. preſent, predict. ſupponitur. And the Attorney of the King ace 
maintains the reſentment, and thereupon Iſſue was joined, and d ere! E. 
Verdict for the Abbot at Mili o ctc. 45 E. 3. and upon this amplcs of 

i 


Judgment given, that Eat inde ſine Die ſalvo cc. Romney 

f arſh an 
Broomhill in Kent, of which they are Farmers to the King; and there is vouch'd a Memorandum ac- 
cordingly. Trin. 43 E. 3 Rot 13. Ex 7 Rememb. Theſaur. If the Sea-marks are gone, ſo 
that it cannot be known, in ſuch Caſe the 


if ſuch Land be gained from the Sea, it belongs to the Owner. D. 326. b. pl. 2. Marg. cites 8 Eliz. 
Corporation of Rumney's Caſe. 


10. P. 17 El. in Scacc. Diggs Informer for the Queen agalnſt 
Hammond, for Marſh circa Sandwich, in uke Manner as this before 
2 of 45 E: 6 —— 2 er one Hammond againſt the 

u "LITE + I I + 320, 2. 

17. 40 752 Salt Water Of tis Sea leaves a great Quantity of Land 
upon the Shore, the King ſhall have this Land by his Prerogative, > 
and the of:*-the-Land next adjoining ſhalt not have it as a —, 
Perquiſite. D. 15, 16 El. 326. 2. Davis PAlcar. de Bann. 56, IF the Sea 


leaves the 


Land Gradatim, and for but a little Quantity, the Owner. of the Soil ſhall have it; but if ip a great 


Quantity, and at a Time, it goes to the King. 2 Vent. 188. 2 W. & M. C. B. in Caſe of Wood- 
ward. v. Fox, cites Dav..5. 6. [but it ſhould be 56. and Sid 56. and Dyer 126. [but it ſhould be 


326. b. pl. 2.] 
5 12. The 


nd gained from the Sea belongs to the K ing; bur if the Sea 
covers the Land at the Flux of the Sea, and retreats at the Reflux, ſo that the Sea marks are known, 


_ 
—— — — 
* „ „% 2 
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12. The Soil upon which the Sea flows and reflows, 18 be- 
Ot a 


tween High-water Mark and the Low-water Mark, may be Parce 
Manor ot a Subject. 5 Rep. Sir Henry Conftable's Caſe 107, per Cu⸗ 
rtani ; and there ſaid that ſo it was adzudged in Zac Ca/e, Tr, 
25 El. B. R. PP. 16 Car. in Ca. Scac. in the Cale between the 
Attorney of the Ring and /r Samuel Rolle; Sir Richard Buller, und 
Thomas Aruadell, Reſolved and adjudged by Occree of all the Ba⸗ 
rons _ hearing of the Cauſe by Engliſh Bill. 
13. 1 * 16 El. 326. 2. De Alluvione accreſcent. is inundativne Maris 

ſeu fluminis ſubiro & ertraordin, per vehemenres Lempeſtates, & quando 

er naturales ordinarios Fluxus Maximos, vt3. Springtides qui fiunt 

its quolibet menſe Diflerentia Magna eſt by gaining of Land, ſurtround⸗ 
ing or over⸗flowing of Banks when the Metes and certam Limits by 
Trees and Bounds are utterly defaced by the Sea. 
The Reaſon 14, Da. Rep. Royall Piſcarie ot the Banne. 56. Every navigable 
why yd River ſo high as the Sea flows and reflows therein, is Flumen Re- 
ret in gale, and the Fiſhery of it is alſo Royal Fiſhery, and belongs to the 
ſuch navi- King by his Prerogattve. But in every other River not navigable, 
gable River and in the Fiſhery of ſuch River che Terrerenants of either Side 
as high az thereof have Jntereſt_of common Right. And tbidem tbe King's 
a. vag r. Bench has the lame Intereſt in the Arms of the Sea and navigable 
Aows in it, is, Rlvers ſo high as the Sea flows and reflows in them, as it has in 


_—_ Pas Alto Bart, appears by ſeveral Authorities and Records, 


cipates of the Nature of the Sea, and is ſaid a Branch of the Sea as high as it lows. Dav. 56. a. S. C. 


The King 15, And tbidem 97. Reſolved that the River of the Banne, ſo 
— _ far as the Sea flows and reflows therein, is Flumen Regale; and the 
Fikesof the JAtſchary of Salmons there, a Royal Piſchary, which belongs to the 
Sea, as ing as a ſeveral Piſcary, and not to thoſe who have the Soile er utra- 
Whales, gue Parte to which; but of the other Part it was agreed that every 


Sturgeons : a a 
% chien Inland River, not navigable, belongs to the Owners of the Soile where 


are Piſces it has it's Courſe. 


Regales, and 
no Subject can have them without ſpecial Grant of the K ing. Dav. 56. a. in Caſe of the Royal Piſ- 
chary of the Banne. Cites Prerog. Regis, cap. 11. Stanford 37. 38. Bracton, lib. 3. cap. 3. 39 E. 


3. 35. % 


16. Rot. Mat. 23 E. 1. Licence given Hominibus Holland, Zea- 
land & Frizland quod piſcari poſſint in Mari noſtro prope jernemoth & 
Commodum ſuum inde facere ; Et Mandatum Johannt B. Cuſtodt 
maritime ſue Jernemouth & Balltvis Jernemouth quod ſemel vel 
— in qualibet ſeptimana Proclamart factant ne quis eos moleſtiam 

rrent æc. 
Prynne's 17. Rot, Port. 3 ID, 5. I. Part N. 33. The Commons pray that 
Cort. Rec- where the Lieges ot England have tithed in diverſe Places for Fiſh, 
. 547- and for 6 or 7 Bears in Iſland being of the Parts of Norway from 


© 33 Denmark, have procured the King's [Prohibition to the Engliſh to 
fih in thoſe Parts, and pray that it be enacted that they may Fiſh 
there and in any Place, any Proclamation or Drdinance to tbe con- 
trary notwithſtanding. „The King will be adviſed. 

The Sea is 18, 6 RR. 2. Protect. 46. By Belknap, The Sea is of the Ligeance 

not only un- of the King, as of the Crown of England. | 


der the ; | a 8 ; . 
minion of the King, as is ſaid 6 R. 2. Fitz. Protection 45. Bur it is alſo his proper Inheritance; and there- 


fore the King ſhall have the Land which is gained out of the Sea. Dav. 56. a. cites Dier 15 Eliz. 
226. b. 22 All. p 93. | 1 | 


Pl. C. 315. 19. 17 E. 2. cap. 11. Enasts, That the King ſhall have Wreck of the 


b. Arg. in geg throughout the Realm ; * W hales and t great Sturgeons taken in the 
the Caſe of Sea 
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Sea, or elſewhere within the Realm, except in certain Places privileged by the oy * ſays, 
lat this 15 


ing. f 
not a new 
Law, but only a Declaration of the Common Law before; and that Britton, who wrote long before 
the Treatiſe of Prerogativa Regis, ſhews in his Chapter of Trover, that the King ſhould * all 
Fiſh by the Common Law in his Time. —.— Britt. 27. cap. 17. The Lord of the Manor pre- 
ſeribed to have Royal Fiſh, and thereby claimed a Porpoiſe taken; but by Belknap, Where a Fiſh is 
taken in the 4 Sea, it belongs to the Taker. 39 E 3. 35. b —Br. Prerogative, pl. 35. cites S. C. 
* Of a Whale, it is ſufficient if the King has the Head and the Queen the Tail. Seld. Flera 61. 
lib. r. cap. 46. But of a Sturgeon the King ſhall have the whole by his Royal Privilege. Seld. 
Fleta 61. Iib. 1. cap. 45. 


20. Ir was reſolved that the King ſhall have Flotſam, Fetſam, and Li- S. P. By his 


an, when a Ship periſhes, or when the Owner of the Goods cannot be ©rerogative ; 
tho they are 


nown ; For in 46 E. 3. 15. it appears that Goods caſt into the Sea tor jn or upon 
Fear of a Tempeſt, are not torteired. 5 Rep. 107. a. b. Paſch. 43 Eliz. the Sea; for 


In Sir Henry Conſtable's Caſe. the Sea is of 
the Allegi- 


ance of the King, and Parcel] of his Crown of England. Ibid. 108. b. in S. C. 


— — 


— m — ———— 
— — — 


22. The King ſhall have Wild Swans, as Volatilia Regalia, upon the 
Sea and Branches thereof. Dav. Rep. 56. a. cites ) Rep. the Caſe of 


Swans. 
21. Wreck of the Sea is a Perquiſite Royal. Dav. Rep. 56. b. cites 5 Rep. 


Io7. Sir Henry Conſtable's Caſe, 


\— "OR 


(C. a) Impoſitions. 


I. T HERE is an ancient Jmpoſition in Spain called the Alca- 
vella, which is the Tenth art of all that which is bought 
and ſold. Lib. Succeſf, 208, 

2, The Kings of France cannot juſtly impoſe Tares upon their 
Subjects, without the Aſſent of the; Eſtates, unleſs it be in Cale of 
preſent Neceſſity; and Lewes 11th King of France was the firſt who 
uſurp'd this Power. Philip de Commines, Lib. 5. fol. 197. 


(D. a) Impoſitions. Cuſtoms. l ho may impoſe them or 


take them. 
1. IF a Man takes 2 d. for every Barrel of Ale which ſhall be land- 


ed at a certain Place near the Sea Coaſt, it is not lawtul tho' it be 
his own Land, and the Parties cannot ſell there without his Con. 
{ent ; For it is levying a new Cuſtom when he rakes a conſtant certain 
Sum, which he cannot do without the King's Licence; bur he may 
make particular Agreements with every one that comes there, for his 
Conſent to land their Goods there. D. 11 Car. B. R. between the 
King and Morgan, upon a Trial at Bar in an Jnformation againſt 
him, tor levying of 2 d. for every Barrel landed at Crockernepill in 
Com. Sonrerſet near Briſtol ; Relolved per Curtam. And he 
found Guilty accordingly, and fined 100 Martzs, and impriloned by 
Judgment of Court upon an Intormation upon one of the Artt- 
cles in Cire, that it ſhall not be lawful to any to raiſe a Tar, Nate 
or Cuſtom upon the King's Subjects in his own Land. 

2. Babingron 2 . faid, that the X of England ore intitled to have 
the Petit Cuſtom of Merchandizes, but not the Great Cuſtom, and that he 
has it bur for a certain time by Act of Parliament; but this great Cy/tom 

- H is 


_— — —— 


, — 
* 
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is called Sulfidy ; And ſo ſee that King H.6. had this Subſidy, and after 
King E. 4. obtained Grant thereof by Act of Parliament for term of his 
Lite, and ſo every King after him has obtained ſuch Grant by Parliament, 
which is granted to the Intent that the King by his Admiral ſball k:ep the 


Sea that Merchandizes may paſs and re-paſs in Safety, Br. Cuſtoms, pl. 26, 
Cites 9 H. 6. 12, 


TY; - -. * 


1 . - . . . # G 
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(E. a) hat Impoſitions the King may grant without Pan 


1414ennt. 


See pl. 20.— 1. Þ E King may charge the Subject where it is for the Subject's 
S. P. but he 


. Benefit, ſcllicet, where the Subject has Quid pro Quo. 13 H. 
charge them 4+ 14. b. 
without 


ſpecial Aſſent of Parliament to their Charge. 12 Rep. 32. cites 13 H. 4. 16. For the Benefit of 
the Subject the King may make an Impoſition or Toll within the Realm ; as, to repair Highways, 
Bridoes, and to make IV allts for Defence; but then the Sum impos'd * to be proportionable to the 
Benefit. 12 Rep. 34. cites 13 H. 4. 16. Impoſitions, neither in the Time of War or other the 

reateſt Neceſſity or Occaſion that may be, (much leſs in the Time of Peace) neither upon Foreign nor 
3 Commodities of what Nature ſoever, be they never ſo ſuperfluous or unneceſſary, neither upon 
Merchants, Strangers, nor Denizens, may be laid by the King's abſolute Power without Aſſent of Par- 
liament, be it for never ſo ſhort a Time. 2 Molloy 320 cap. 12. S. 1. 


2, As the Ring may grant to another, that he thall incloſe a Vill, 
and that he ſhall cake a Halt-penny or ather Sum of every Horſe and 
ets ng which paſles thro the fame Vill for the Jnclolure. 13 Þ, 
4, I4, D. 

3 3. So the King may grant Pontage, and that he ſhall take of every 
(Summage). Load à certain Sum for making the Bridge with the lame Money; 

for it is tor the People s Profit. 13 0. 4. 14. b. 
1 4. 50 the King may grant that J chall have a * Ferry over a certain 
(Fare, Water adjoining to np own Land, and take of every one a Halt pen⸗ 
ny more or leſs, and this is good, becaule thoſe who ſhall make the 

Bapment have Quid pro Quo. 13 D. 4. 15. ' 
5, 32 E. 1, Rot. Pat. M. 20. Jn Schedula annera quidam con- 
ſtituuntur ad aſſidendum Tatlage in Civitat. Burgis « Dominicis 


Regis per Angliani per Capita vel in Communi prout ad commodum 
noſtrum viderit erpenire ſecundum tacultar. tenent. 


* See pl *, 6. 9E. 1. Rot. Pat. Memb. 27. De ſubventione facienda pro Repa- 
Loads ratione “ Pontis London. 

Bridge being in great Decay, and like to fall, not only King John by his Charter 3 Johan. Nꝰ 2. com- 
— of it to be repaired, but likewiſe E. 1. granted a Patent for a Charitable Collection through all 
England towards its Reparation. And alſo impos'd a Cuſtom or Impoſition of Pontage for ſundry 
Years upon ſeveral Commodities and on every Cart, Packhorſe, other Carriages and Paſſengers tow- 
ards its Repairs. Prynne's Animadv. on 4 Inſt. 183, 184. cites Pat. 9 E. 1, M. 27 Pat. 10 E. 1. 8. 
and Pat. 10 E. 1. M. 18. and which are printed there at Length. 


7, 14 E. 1. Rot. Mall. Meinb. 6. in 19 E. x. The King granted 
to a Vill Cuſtom de rebus Venalibus for ſuch time, ad Tuitionem & Se— 
curitatem partium illarum, and now recites, that the Time ts paſt, de 
Gratia ampliori he grants it to them for other Time ad vill. clau- 
dend. & Pontes reparand. for four Years completo autem Termino illo 
dictæ Conſuetudines penitus ceſſent & deleantur &c. 


* See pl. 1, 8. 3 E. 1. Rot. Pat. Memb. 13. Villa ala * Pavianda, the Ring 
3 ING rants to the ill to rake (0 much ot all Things fold there tor 3 Years gt. 
was granted Ita quod completo Termino it ſhoutd ceale xc. 

he Cittz, 

I pave and mend the Streets and Highways, Temple-Bar, and Weſtminſter, Chancers- 
Lane, Shoe-Lane, Fetter-Lane, from Portpolbrig to Tyburn, and from London to Highgate. Pry one's 


Antmad- 


NN . 2 2 8 „„ [ hon 
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nimady. on 4 Inſt. 186 cites Pat. 9 E. 2. Part 1. M. 25. Par. 3: E z. Part 2. M. a-. Pat. wy 

oo 2. M. 4o Pat. 51 E. 3. M. 7. Pat. 4R. 2. Part 1. M. 21. e 47. Pat. 40. 3 E. 


9, 3 E. 1. Rot. Pat. Memb. 17. Pro * Muragio of a vill in Tre- * $e pl 12, 
land, the King grants to the Vill Conſuetudinem of Things ſold there : LAY i 
tor 7 Years, Ita quod completo Termino it ſhould ceaſe #c. M. „ie ( 
22, Grant of Cuſtom as above to the Hill of Nottingham pro Mu- « London, 
ragio kor a certain Term C. which was 


| 5 . then very 
much out of Repair. Prynne's Animadv. on 4 Inſt. 184. cites Pat. 10 R. 2. Part 1. M. 40. which is 
there ſet forth at Length. | 


10. 6 E. 1, Rot. at. Memb. 3. Toll for 5 Years granted to the RA 
Burgeſles of Salop tor paving the Vill, and the Toll put in certain . 172: bis, 
how much they ſhall take for every Thing ſold. e e e 


11. PMemb. 4. fol. 10. Toll to the Town of Huntingdon pro Repa- 
ratione Pontis for three Years. 


12. 7 E. 1. Rot. Mat. Memb. 22. Toll 18 granted for three Bears Prynne's 
to the Mayor, Sheri, and Citizens of London of all Merchandizes "indy; 


in auxilium Reparationis Muror. & Clauſurarum Civitat. prædictæ. 3 


OY EY | he finds an 
Impoſition granted to the Citizens of London by E, 2. towards the Building of a new Tower on the 
Wall near the Freers Preachers. Pat. 10 E. 2. Part 2. M 11. 


13. 1 E. 2, Rot. Pat. 1. Par. Memb. 1. Conſuetudines granted Sce p!. 8. 
de Rebus Venalibus c. tor Pavement. 

14, 18 Memb. 10. 12. & 1 E. 2. Pars. 2. Memb. 11. accord. 

c Memb. 7. tor Murage, and Memb. 8. Murage and Pont. 

15. 16 E. 1. Rot. Fin. Memb. 1. de 4 ſolidis Capris de Singulis do- 
His Vini de Breglaw captis, per Mandatum Domini Regis, more at 
large in 8 and 10, 

. 16, 18 E. Rot. Fin. Memb. 13. Cum Ver dudum precepiſſet ut 
de ſingulis Doliis Vini honort Sancti Tumham & etiam altor. apud 
wang fixam vel Lyſternam Pat. & ad Terram Regis venientt- 

8 quorumcunque efſent ad Opus Begis ob certas Cauſas cape- 
rentur 22 Solidi Sterlingor. commanded to levy them as Arrear- 
ages. A. 18 Pali 16. E. 1. plus in 14 to ſuch Purpole tc. 

17, 6 E. 3. Rot. Parl. Memb. 4. The Parliament granted to Pryone*s 
the King a 15th. and the King at the Requeſt of them granted that t les 
the Commiſſions lately granted to aſſeſs Tallage in all Cities, Bo del gas, 
roughs, and Demeſnes throughout England ſhould ceaſe, and che thc Grant 
like ſhould be no more. was A 


Diſme 
and a Fifteenth to be levied of the Laiety, ſo as the King will live of his own withonr grieving his Sub- 
ws with outragious Prizes or ſuch like; And thereupon revok'd the new Commilſtons for rearing of 
allages and promiſed thenceforth to remiſe the ſame according to the old Rare. 


18, 1 E. 3. cap. 7, Wheteas Commiſſions have been awarded Repealed by 
to certain People of Shires to prepare Men ot Arms, and to convey 15 Car. 2. 24. 
them to the King into Scotland or Gaſcoign, or elſewhere, at the Charge 
ot the Shire, the Ring hath not before this time given any Mages to 
the ſatd ]Preparers and Conveyers, nor Solvers whom they have 
brought, whereby the Commons of the Counties have been ar great 
Charge and mucb impoveriſhed, the King wills that it ſhall ve tv 
done no more. 4 Þ. 4. cap. 13. This Statute is confirmed. 

19. 14 E. 3, cap. 1. It is enacted upon the Grant of the Ling, 
that the Prelates, Earls, Barons, and Commonaity ſhall noc be tre: 
thencetorth charged or grieved ro make any Aid or fuſtain Cyarge 
it ir be not by the common Aſſent of the Prelates, Earle, Batdhi, 
any other great Men and Commons of our laid Realin of Sng⸗ 
land, and that in the Jarltainent. (This was upon a grand Sus⸗ 
ſidy granted to the King.) 


20. Che 
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See pl. 1. 20, The Ring cannot charge the Subjects by an Impoſition, unleſs 
it be for the Henefit of the Subjects who thall be charged, and where 
they ſhalt have Quid pio Quo, 13 I), 4. 14. b. Co. 11, Monop, 
£6, b. | 

21, The Hoſpit al of St Leonard of Fork was founded by the King 
of Et and, and endowed by him ot a thrave ot Corn to be taken 
yearly ol every Piuagn caring within the Counties of York, Cumberland, 
WW eitmoriand, and Lancatter, within the Province of York, of which 
Thrave che Hoſpiral was ſeiſed time our ot Mind, and after in time 

9 077), 6. * Denied to have chis, whereot they have no ſufficient nor con- 

(deien). venable Renedy ar tne Common Law, and for this prayed Atd by 
{2arltai;.etnt, and it was granted. 2 I). 6. cap. 2. . 

22, Among the Orotinnces of 5 E. 2. made by Commiſſaries, 
there is tuch romance, That all Manner of Cuitoms raiſed ſince the 
Coronation ot E. i. be Utterly vin, notwithſtanding the Charter of 

E.. made to Yerchauce-Dtcangers, becauſe it was againſt the 

Ei, Great Charter, and tas“ Liberties of the City of London, an? without 

Yu 2 thc aſſent of the Baronage, ſaving to the Ring for Wool, Leat her, 
XC, 

* Prynne's 23. Rot. Parl. 20 E. z. N. 13, 14, The Ring confirms the di- 

So _ nance ot the laſt Parliament, not to charge the Sui jccts with Arn's fc, 

No hy bs, the like 21 E. 3+ N. 17. 44+ 


Thar fuch 

as were tin'd for not arraving of Men may therefore be diſcharged; to which the King anſwered, 
that he will be adviſed And Ihid. N“ 14. is, That all wit 4 Miles of the dea may have a Super- 
tte us for array ing of Men. The Anſwer was, That ſuch as keep the Sca Cons all have a Super- 


Cod nnd 
jedes. 


24. 25 E. 3. cap. 8. It is accorded and aſſented, that no Man ſhall 
be conitrained ro find Men ot Aris, Doblers, nor Archers, other 
than thoſe which hold by fuch Service, if it be not by common AC 
ſent and Grant made in Parlament. 4 . 4. cup. 13. This Sta- 
tute is confirmed. : 

25, Rot. Scot, 8 E. 2. M. 8. Darſo. The Ring prays every Vill 
to ſend Unum Peditem. 1 

„Orig is 26, 36 E. 3. Cap. 11, Rot. Parl. 36 E. 3. N. 26. The Commons 
erelges). make a Grant to the King of Wools, Leather, and Wooltells for 
8 three Bears, but that it ſhall not be had in Example or Charge of 
Abr X* 28 the Commons in time to come, and that the Merch ints⸗Oentzens 
is, That map pals with their Wools as well as the * Mercha s Strangers, 
Cuſtoms of without being reſkrained, and that na Subſidp or other Charge be 
Joe, lald or granted upon the Wools dy the Merchants. or by any other 
ce „ un time to come, without the Allent of the Parlt nent f= E. z. 
we old Ur- Rot. Marl. M. 23, The Merchants grant to the 1.43 a Tar upon 
der, and the YYaAlS, and upon this the Commons complati in 5-rlta'neac, be⸗ 
ei yes 4, cauic the Merchants gain by it, and the other © aumons of the 
- © ve Bealm pay tor it, for the Merchants ſell more 8 :£, and for that 
Grant of the Realon. | 

1 bing not the Commons. The Anſwer was, that it cannot be hurtful to the Commons, ſince 
upon their Price ſer, Order was, that no Man ſhould buy under. 


Prynne's 27. Not. Bartl. 25 E. 3.1. Dart. N. 22. Commons complain of 
Cort, Rec. a Grant of 40 s. upon a Sack made by che 29:rchants, much falls tn 
nd i Charge of the — 5 and not of the Merchants; gut upon ſhew⸗ 
That the ing of the Neceſſity of the King, it is granted to him for three 
Petition was, Bears by Parliament. 


That the 
Subſidy of Wool, viz. of every Sack may ceaſe. The Anſwer was, That the fame was granted for 


a [ime yet enduring. 


23, Not. 
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28. Rot. Parl. 22 E. z. N. 4. Fifteenths granted to the King 
upon Condition to be entred upon the Roll in |arltament, (cilicet, 
among other Things that the Subſidy granted of 40 8. upon a Sack | 
of Wool for 3 Bears, ceale at the End of it, and that from hence- * Orig. is | 
forth no ſuch Grant be made by the Berchancs, * ſince it is only in (deſcome.) ; 
Grievance and Charge of the Tommons, and not of the Merchaͤnts 0 on: = ; 
who buy + for ſo much, be it better or worſe. Another Condition is |:j;. 
that the Merchants who have deceived the King in a Sack of Wool wel) 

29, 25 E. 1. cap. 7. And foraſmuch as the more Part of the * They are 
Commonalty of the m find theinlelves ſore grieved with the called Mala | 
Male: tolt ot Wools, that is to ſay, a Toll of 408. tor every Sack of 8 | 
Wool, and have made Petition to us for to releaſe the ſaine, ide Thing de- | 
at their Requeſt have clearly releaſed it, and have granted for us and manded for | 
Our Hetrs, that We ſhall not take ſuch Things without their com- Wares or 


mon Allent and good Will, ſaving to us and Dur Heirs the Cuſtom deren | 

of ndool-Skins and Leather granted before by the Comminalty burden the 

aforeſaid. 1 wal , 
ties as the 3 


Merchant cannot have a convenient Gain by — therewith, and thereby the Trade it ſelf is loit or 
hindred. And in divers Statutes Maletout or Maletot or Maletout is a French Word and ſigni ſies [ 
an unjuſt Vexation. 2 Inſt, 53.-———The King cannot ſet any mee Impoft upon the Merchant and 9 
therefore the Act 9 H. 3. _ 30. provides not only affirmatively, viz. per Antiquas & veflas Conſuetudines, } 
but privatively aiſo, Sine omnibus malis tolnetis, within which Words new Impoſitions are included, and [ 
here called mala tolneta, as oppoſite to ancient ard rightful Cuſtoms or Subſidies granted by Autho- } 

rity of Parliament. 2 Inſt. 58.—Male-tolt was an Impoſt upon Staple Commodities, per Fleming Ch. B. f 

who ſaid, that a great Subſidy was given to the King for the Repeal of this Maletot, with this Clauſe, 1 
viz. that it ſhould never be drawn into Precedent, which ſhews that this Maletot was rightly impoſed, or 1 
otherwiſe the Parliament would never have ou ſo great a Recompence for the Abeagation ot it. 
Lane 30. Mich. 4 Jac. in Scacc. in Bates's Caſe — Bur after in the 13 E. 3. becauſe it was a Thing of 
ſo great Conſequence to the Crown, it was reviv'd and made 40 8. for Wool and Woolfells, and 
21. for Leather for Denizens, and double for Strangers; and in the 14 E. 3. a Petition in Parli- 
ament was to abate it, and for a great Subſidy it was releaſed, and in the 18 E. 3. it was re- 
viv'd again, and a new Petition was made in Parliament, and this Petition was continued until 
the 36 E. 3. and then it was abated, and alſo by the 45 E z. it was again abated, (fo that it 
ſeems that between theſe Times it was reviv'd) but it did not continue long; For in 48 E. z. 
it was again reviv'd; and for Wool the Impoſt was 50 s. & fic de ſingulis. And in 1 R. 2. after, it was 
anſwer'd to the King as appears in the Accounts here. And in 5 R 2. it was again ſuppreſs'd by Par- 
liament for a Subſidy granted to the King with a ſaving of ancient Rights. All theſe Statutes prove 
expreſſly that the King had Power to increaſe the Impoſt, and that upon Commodities of the Land, and 
that he contiuually uſed this Power notwithſtanding all Acts of Parliament againſt it. Per Fleming 
Ch. B. Lane 30. Bates's Caſe. 


30. 34 E. 1. cap. 3. Nothing from henceforth ſhall be taken of Sacks 
of Wool by Colour, or Occaſion of Maletolt. It ſeems by 22 E. 1. 
ms 8 Memb. 2. That this Cuſtom was granted by the Mer⸗ 

31, 25 E. 1. cap. 5+ 6. Foraſmuch as divers People of Dur Realm The King 
are in Fear that the Aids and Tasks which they have given to us be- nean 
fore-time towards our Wars, and other Buſineſs of their own g 0,0 
Grant and good Will, (howſoever they were made) might turn to a will in Par- 
Bondage to them and their Heirs : Becauſe they might at another liaments pre- | 
Time be found in the Rolls, and likewiſe for the Priſes taken £44. s ö 
throughout the Realm by our Miniſters, e have granted for Us and Tasks, for j 
our Heirs, that we ſhall not draw any ſuchAids,”Tasks nor Priſes, into a the Mainte- 1 
Cuſtom, for any Thing that hath been done heretofore, be it by Roll / 7 | 
or any * other Precedent that may be tound. And further We have 8 
granted to all Spiritual, Temporal, and Commons, that for no of d f 
"Buſineſs trom hencetorch we ſhall rake ſuch Manner ot Aids, Tasks, Wars in Fo- | 
nor Priſes, but by the common Aſſent of all the Realm, and tor che reign Parts, 
common Profit thereof, ſaving the ancient Aids and 2riles due and ac- which how- | 


ſoever they 


viſfomed, | | were grant- 5 
: ed in tull 4 
Parliament, yet (as here appeareth) many Men doubted might turn in Servege of the Subjects , 


of the Realm; for that it was holden that they eb not to contribute to the Maintenance of t' e k 
7 King's 


= 


——_—_ —_\w——_O_. 
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King Wars out of the Realm, And thereupon Bohun Earl of Hereford and Eſſex, High Conſtable 
of England, ind Bigot Earl of Norfolk and Suffolk, and Marſhal of England, (for that it concerned 
Matter of Arms and War) exhibited a Petition to the King in French, in Anno 25 E. 1. before the 
making of this Act, which Lord Coke ſays he has ſcen anciently recorded on Hehalf of the Commons 
of England, concerning the ſaid Matter; and thereupon the King at this Parliament vielded to this 
Act, That ſuch Aids, Tasks or Takings ſhould nut be drawn to Cuſtom for any Thing that had been 
done in that Behalf. 2 Inſt. 528. 


12 Rep. 32. 32. 34 E. 1. cap. 1. No Tallage or Aid ſhall be taken or levied byUs or 
8. P. Our Heirs in our Realm, without the good Will and Aflent ot Archbi— 
hops, Biſhops, Earls, Barons, Knights, Burgeties, and other Freemen of 

| the Land. Rot. Parl. 25 E. 2. 2. Part N. 12. accordingly. 
£2 iy 60 33. Rot. Parl. 22. E. 3. M. 4, That no Impoſition, Callage, 
77 wa 8 5 nor Charge * by way of Loan or other whatloever Manner ve latd 
N. (ame by the Privy Touncil of the Ring without the Aﬀſent of the Tom 


Year and mons in Parlament. 
Roll. but 


not S. P.-—— ——* Orig. is (da preſter). 


Prynne's 34. Rot. Parl. 22 E. 3. N. 4, Upon Grant of Fifteenths, the 

Abr 4% Ne. Commons thew their great Charges, ſcilicet the reafonable Aid 

ee which was pardoned by the Statute in the 14th Bear, whereby eve- 

tupra, pl. 28. Ty Feets charged of 40 S. without Grant of the Cominons, whereas 

ORE Orig. by Statute the Fee ſhould be charged but of 20 8. the which Char- 

(la gde.) geg are levied ofthe Commons; And thereupon they granted the 
51ftecnths upon certain Conditions. 

35, Mot. Parl. 8 H. 5. N. 6. The Commons pray, that where 
the King and his Progenttors time out of Mind have been Lords 
ot the Sea, and now by the Grace of God it is came to paſs, that our 
Lord the King is Lord of the Coaſts on both arts ofthe Sea, to 
ordain, that upon all Strangers paſſing over the ſaid Sea [itch Impo- 
ſition to the Ule of the Ring be laid] to take what to hin ſhall ſeem 
— tor the Sateguard of the Sea. Anſwer. The King will be 
ad viled. 

Prynne”s 36, 2 I. 4. N. 22, Becauſe now of late diverſe Commiſſions were 
Corr, Kee. made to vtverie Cities, Boroughs, and Vills of the Realm, ro make 
og CIR certain Harges and Balingers without Aﬀent of Parliament, and 
* Orig. is (ſe OthEerwile than has been done betore this Time, the fame Commons 
preignent.) pray the King, chat the ſaid Commiſſions be repealed, and that they 
of no Force nor Effect; to which it was aniwered, that the ſaid 
King wilis that the ſald Commiſſions be repealed in all 1>oints ; but 
for great Neceility which he has of ſuch Veſſels for Defence of the 
Realm, in caſe the Wars * happen, the King will commune of this 
Matter with the Lords, and then after ſhew it to the laid Commons 

for the having their Counſel and Advice thereupon. 
Prynne's 37, Rot. Part. 22 E. z. N. 8. TheCominons pray, that Paſſage 
Cort. Rec of Wools and other Merchandizes be open without making“ Loans over 


ANG IN HT and beſides the Cuſtom from the Merchants, and + other the Cur 
Wool and toms of the King for a Certainty, + the which Loan turns all to 
other Ner- the Profit of the laid Merchants in outragious Srievance and Pil 
chandizes chiet of pour Commons. Anſwer. Be the Paſſage open, and that 


may freely  £Very One pals freely, ſaving to the King that which ts due to him. 


any Loans or 


other Subſidies over the due Cuſtoms. “* Orig. is (Appreſts.) f Orig is (aunt. ) 
is (le a Priſt.) 


+ Orig. 


38. Rot, Parl. 38 E. 3. N. 11. Enacted, that Merchants may 
* Orig. is freely Merchandize all Manner ot Merchandizes without being“ con 


(Ard fined to any, notwithſtanding any Charter. 
| 39. Kot. 
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Merchants may export to any Jace * trom any Place, or import any de rardela.) 
Goods (except Goods of the Staple) at their Pleature, paying the Cuſtoms N 


and other Duties due to Nou, any Proclamation to the contrary not Abr +6 
withitanding ec. NY 4 of 
the fame 


Year, ſcems to be ſame Roll, and is as here; but mentions Arras in particular, and that they may ell to 


= Men exgept to the Merchants of Jeane, paying their due Cuſtoms; and the Anſwer was as in pl. 40. 
cre. 


| 40, Anſwer. The King will be adviſed by his Council. (It ſcems 


7 this was againſt Companies.) 


41. Rot. Parl. 45 E. 3. N. 42. Pray that no Impoſition or 


; Charge be latd upon Wool-Fells, W ools and Hides, other than the Fol; 
8 Cuſtom and Subſidy granted to the King, without Afent of Par- .. 

f ltament. Anlwer, The King conſents, and that none be latd after the d Wie bs 
Prynne's Cort. Rec. Abr. 114. Ne. 42. ſays, The Print touching the Impoſitions on W — a- 


grees with the Record. Rot. Parliam. 45 E. 3. No Impoſition or Charge &c. ſhall be ſer without 
Aſſent of Parliament. 2 Inſt. 61. 


42. 9D. 6. 13. By Babington, in this Grant, (ſcilicet, of the 
Suübſidy ot Tonnage and Poundage) the King is not inherited hut ror 
certain Time by Authority of Parliament; bur ot Petit Cuſtoms he 
is inherited. Br. Cuſtoms, 26. 

43. Rot. Parl. 25 E. 3. 1. Part. M. 21. The Commons pray Penne 
that where 6 d. of the JIound and 25s, of a Sack of Wool, and 40 d. 78 _ : 
a Ton of Wine, was granted by the Merchants tor having Conduct over 2 aa. 

4 rhe Sea, for laving their Lives and Herchandtzes there. whereas no the Payment 
8 Conduct at any Time was, by which the Merchants have toſt their of Nerchau 
75 Lives and Merchandtzes, to great Oiſhonour of our Lord the King, „en 
1 undoing of the Merchants, and to the great Damage of his J2cople, G,,4, By, 
T hat ir pleaſe the King that the Merchants may make their own Conduct ceaſe. —--"-. 


- 


for ſaving of their Lives and Merchandizes, and that the Cuſtoms a br. runs. 
foreſaid ceaſe, and be not demanded. Anſwer. The King will be 4% ba 


| uch Pay- 

| adviſed, and thareupon will anſwer them in + proper Manner. . 

4 ſhort ti 

N grew to a Cuſtom called Tonnage and Poundage.— — “ Orig. is (ne ſoient mes demandes—--4 Ori 


is (coveable.) | 


44. 47 E. z. A Subſidy of 6d. of every JIotd of Merchandtze, 
(except Yools cc.) exported and imported, and 2 8. of every Tun 
of Wine for one Bear without Conſideration, but for the ſecond 
Bear upon Conſiderations, if the War continue tc, 

45+ 5 R. 2. cap. 3. Upon the Protter made in Parliament by the Mart- 
ners of the Welt, ro make an Army upon the Sea for two Years, the 
Lords and Commons grant to the King a Subſidy of 2 8. upon every 
Tun of Wine, and 6 d. of the Pound for all Yerchandizes erport- 
ed and imported as well of Woollen Clothes, as of other Yercham- 
dizes, (except Wools, Wooltels, and Leather) beſides the Cuſtoms 
due by two Bears cc. So always that the Money thereof coming be 
wholly applied upon the fate keeping of the Sea, and no Part elſewhere; 
And at the requeſt of the Commons, the King willed, that twa Pen 
there named ſhould be the Receivers and Keepers of the aid Sub. 
lip, and certain other ]erſons to be aſſigned by the Ging to be 


Coinptroliers to the ſaid Collectors; And che People being in theſaid 
Army ſhall have wholly all their Gains and Profits to be parted berwixr 


them during the ſaid Army aboveſaid; And the Admirals and other ot | 
the {aid Army ſhall beatiured to fave the King's Friends and Allies with- f 
out Damage to be done to them or any ot them by any way; And 11 rhev | 

Us | 
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thereof duly to make amends. 
46. 55 E. 3. No. 182. Prynne's Cort. Rec. Abr. 138. The Commons 
Petition, that ſuch as ſhall of their own Authority /ay new Im poſitions 
without Aſſent of Parliament, may loſe Life, Member, and other Forleitures. 
Anſwer, Let the Common Law, heretotore uſed, run. | 
47. In the Parliament Roll ar large, of 51 F. 3. No. 25. The Pre- 
lares, Dukes, Earls, Barons, Conunons, Citizens, Burgefles, and Mer- 
chants ot England, in this Parliament, petition the King not only tor a 
Pardon in general, and ot Fines and Amerciaments before the Juſtices of 
Peace, not yet levied in ſpecial, (which Cotton's Abridgment only 
toucherh) bur they likewiſe ſubjoin thereto this memorable Requeſt, (to- 
rally omitted by the Abridger) which Mr Prynne fays he thought meet 
here to ſupply, viz. That in Time ta come, your ſaid Prelates, Earls, 
&c. may not be henceforth charged, moleſted, nor grieved to make any Com- 
mon Aid, or ſuſtain any Charge, unie/s it be by common Aſſent of the Pre- 
lates, Dukes, Lords and Barons, and other People of the Commons of 
your Realm of England, and that in full Parliament Nor no Impoſitions 
put upon their Wools, W ool-tells, and Leather, or any the ancient 
Cuſtom ; I hat is to ſay, ot one Sack of Wool, half a Mark, and of 
309 Woal-tells, halt a Mark; and of one Laſt of Skins, one Mark of 
Cuſtom only; according to the Statute made the 14th Year of Your 
Reign; ſaving to you the Subſidy, granted unto you the laſt Parliament 
for a certain Time, and not yer levied ; to which laſt Clauſe the King 
then gave this Anſwer ; And as to that, That no Charge be laid upon 
the People without common Aſſent, the King is not at all willing to do 
it without great Neceſſity, and tor the Deſence of the Realm, and where 
he may do it with Reaſon. And as to that, That Impolitions be not 
laid upon their Wools without Aſſent of the Prelates, Dukes, Earls, Ba- 
rons, and other People ot the Commons of his Realm; There is a Sta- 
ture already made, which the King wills that it ſhall ſtand in is Force. 
Prynne's Cort. Rec. Abr. 152. where Mr.Prynne delires the Reader to take 
Notice of this. 
2 Inſt. 63. 8. An Intormation was exhibired againſt B. a Merchant of the Levant, 
LOT reciting that the King by his Letters Patents under the Great Seal, had com- 
e Common 1manded his Treaſurer to command the Cyftomers and Receivers to ask and re- 
Opinion was, cetve of every Merchant Deni xen, who brings within any Port within his Do- 
that this minions Currants, 5 $. a Hundred for impaſt above 25. 6d. which was 
Judgment. the Poundage by the Statute of every Hundred; and it was alleged that 
Ta. Hud di. B. had Notice thereof, and that he had brought Currants into the Port of 
vers expreſs London, and retuſed to pay the ſaid 58. in Contempt of the King. B. 
Acts of Par- pleaded that he is an Engliſb Merchant, and an Adventurer, and a Denizen, 
n and that he made a Voyage to Venice, and there boughr Currants, and 
= Lid imported them into England; and recited the Statute 1 Fac. 33. which 
Coke ſays, grants 25. 6 d. tor Poundage, and ſaid that he had paid that, and therc- 
Note, upon = refuſed to pay the 5 s. Becauſe it was 1 42 unjuſtly and unduly a- 
3 gainſt the Laws of the Land ; whereupon the King's Attorney demurr'd. 
Pockem Ch. And Fleming Ch. B. in his Argument ſaid, that the State of the Caſe is 
. andmy- touching a new Cuſtom ; that Impoſitions or Cuſtoms are Duties, or Sums 
ſelf, upon a of Money newly impoſed by the King without Parliament on Merchan- 
JET dizes ; and that here the Impoſition is not upon B. nor the Venetian Mer- 
ee chants, but upon all Men who import Currants That the Inmpo/ition is pro- 
the Impoli= perly upon Currants, and for them, and not upon the Defendant nor his 
tion on Cua- Gods, who is a Merchant ; For upon him no Impo/ttion ſball be but by Par- 
min N. liament. And the Duke of Venice having impoſed upon our Merchants 
Abends of à Ducat by the Hundred, which was foreſeen to be a Means that in Time 


diverſe would wait the 'Tregſure of the Land, therefore Queen Elizabeth granted 


do, and that be duly proved, they thall bind them upon e Pa | 
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to the Company of Merchants of the Levant, that none ſhould bring Statutes, and 
Currants but by their Licence, and they impos d upon them who did im- weak was yr 
port, and were not of their Company, it he were a Denizen 58 it he RD 
were a Stranger 10 s. and that this was paid by the Merchants without (cen, it ap- 
Concradiction. And after Judgment was given tor the King. Lane 22. peared to us 
to 31 Mich, 4 Jac. in the Exchequer, Bates's Cafe. 85 the 

; ; ' : Ling Cannot 
at his Pleaſure put any Impoſition upon any Merchandise to be imported to this Kingdom, or exported, 
wnleſs it he for Advancement of Trade and Traffick (which is the Life of every Iſl ind) pro hon Publico ; as 
if in foreign Parts any Impoſition is put upon the Merchandizes of our Merchants non pro bono Publi. 
co, and to make Equality, and advance Trade and Traffick, the King may put an Impoſition upon their 
Merchandizes ; for this is not againſt any of the Statutes, which are made for Advancement of Trade 
and Merchatidize, or of the Statute of Aſagna Charta, cap. zo. which is S! aligui Mercatores de Terra 
contra nos puerrina inveniantur in Terra noſtra in Principio euerre, attachientur &c. Duo modo Hergatores 
Terre 1 tractantur, qui nunc inveniantur in Terra illa contra nos guerrina ; Et ſi noftri ſunt ibi, illi jule: 
ſunt in Terra neſtra ; for the End of all ſuch Reſtraints is Salus Populi ; And fo in this Caſe of Currants 
the Impoſition was impoſed upon the ſaid Reaſon to make Equality, and for the Advancement of Trade 
and Trathck ; and therefore ſuch Inquiſition was lawful. 
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49. 1 W. & M. Stat. 2. cap. 2. F. 1. declared among other Things, that 
levying Money for the Uſe of the Crown by Pretence of Preregative, without 
Grant of Parliament for longer Time, or in cther Manner than the ſam? is or 
ſpall be granted, is illegal. 


vide (E. a 
pl. 43. in No- 
50 g. upon Sack of Wool granted Fons. 
a Subſidy | 
out of Wines | 
of all Sorts, and was firſt granted by Parliament 5 R. z. where 2s. for every Ton of Wine, to be im 
ported into England, was granted to the King for 2 Years -and this was for Maintenance of a Flect upon 
the Sea, to ſuppreſs the Pirates; but after by Parliament 3 E. 4. Tonnage was granted to this King 
for Term of his natural Life in this Manner, viz. 3 8. for every Ton of Wine, and (over and above | 
thoſe 3 8) for every Tun of ſweet Wine 3s. more. See the Statute 12 E 4. cap. 3. And this Sublidy i 
was granted to H. S. and E 6. with this Addition in the Time of E. 6. that for every Awm of Rhemiſh 
Wine, allo 12 d. ſhall be paid. And after the 'Time of E 6. this Subſidy of Tonnage was granted by 
ſeveral Acts of Parliament to Queen Mary, Queen Elizabeth and King James, during their natural 
Lives. Dav. Rep. 11. a. b. Mich 5 Jac. B. R. in the Cale of Cuſtoms. 2 Molloy 341. Cap. 1, 
S. 8. S. P. 

Poundage is a Subſidy granted out of all Commodities exported and imported, except Wines and 
the ancient Staple Wares, and payable by all Merchants, Dentzens and Aliens, and is the twentieth 
Part of the Value of Merchandizes, viz. 12 d. in the Pound, and was firſt granted by Parliament in Eng. 
land 31 H. 6. during the Life of this King ; which Grant was immediately reſumed But after this, 
viz, 3 E. 4. this Subſidy of Poundage was granted to the laid King during his Life ; and the ſame 
Grant was renewed to E. 6. — Mary, Queen Elisabeth and King James, during their ſcveral 
Lives, by ſeveral Acts of Parliament. Dav. Rep. 11. b. in the Caſe of Cuſtom. 2 Molioy 341. 
Cap. 1. 8. 8. S. P. 


(F. a) * Tonnage and + Poundage. 
1. 1Þ.4 N. 


for three Years. 
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2, 2 . 4. M. 9. For Defence and good Government ofthe Real, Prynne's F 


2 g. of every Ton of Wine, and $D. ofthe ound ot all Nerchan- 
dizes (except Mool-skins and Shecp skins tc.) granted to the 
King tor rwo Years. 


Corr. Rec. 


Abr. 494. 
455. NL. 9. 
* Orig. 1s 


(Peaux laumts) 


3. Rot. Parl. 1 D. 5. M. 17. It was granted tor * a Year under 
certain Conditions. 2 H. 5. 2 att. N. it was granted tor 
three Years, 3 I. 5. 2. N. 5. it was granted tor Lite, but that it 
ſholild not be put in Example. 


4. Rot. Parl. 3 E. 4. MN. 24. The Subſidy of Tonnage and 
Poundage granted by Bill indented to Ebwarg 4, tor Lite, with 


Uiverte Provito's added by the Commons. 


in 4 E. 4. and takes no Notice of « 


7 N 5. Bot. 


* Prynnc's 

Cort. Rec. 

Abr. 53s. 

NC. - ſavs it 

Was granted 

tor ar Y eurs. 

Prynne's 

Cott Rec, 

14 
but i, there 
mentioned 25 ; 
ny Provilucs | 
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F 5, Rot. Patl, 14 E. 4. M. 46, The Statute of Tonage and pound- 
8. 5 age recites, that where it was enacted in the Parliament held 3 E 4. 
! SWNJ_J Whereas in the Book printed it is recited to be held the 4 E. 4. 


Prynne's 
Cott. Rec. Abr 700, No, 36. ſays the Print touching Subſidies, cap. 3. agreeth with the Record 


6, Rot. Parl. 1 R. 3. The Subſidy of Tonnage and ]Ioundage 


granted to K. 3. tor Lite, ſaving to the Merchants of Caleis the 


Cuſtoms of Yorling and Shorling, and other PProviſoes. 


* Cuſtoms (G. a) * Cuſtoms, 


are Duties 


certain and 

deren e FA +] I Ren conſidered of the War of Scotland, and 
payable to 2. 25, Rebellion in Wales, and Daleguaro of the Sca, 
the King, as and ofthe acches ot Calais, Ouienne, and Land of Jrelanu, grant 
moan ed to the King, cipecially for the Oekence of the Realm of Enziaus, 
t Mor. $08. a Sackot Wool, VV oultells, and of Skins t. for three Bears, Jud 
cha»di.cs for Offence of the ſad Realm 3 8. of every Ton of nine, (exceat 
tra011cd thole which are taken to pour Ule kor J2rile) and 12 d. a ound (cx- 
ger e, cept the Thtags atorelato, and || Corn tor Tattie xc. But Cloch is 
Rem to not excepted,) to have it for two Bears and a halt. 

another; For 

for Things vendible by Way of Merchandize, carried from one Port to another within the ſame Realm 
by'Sca or by Land, no Merchant is bound to pay any Cuſtom. Thoſe Duties called Cuſtoms are divided 
into three Kinds, 1ſt Maona & Antiqua Cuſtuma. 2dly. Parra & Nova Cuſtuma. zdly. Priſage 
and Butlerace. And in all theſe the Crown has a certain and perpetual Inheritance. 1. The grand 
and ancient Cuſtom is payab'e out of Native or Home-bred Commodities of three Sorts, viz. Wool, 
Woolfels and Hides. 2. The New and Petit Cuſtoms is 3 d. in the Pound, payable by Merchant 
Strangers only for all Commodities by them imported and exported, as is expreſs'd in the Charter of 31 
Ei 3 Priſage is a Cuſtom taken of Wines of all Sorts, [for which ſee (R) ſupra.] Dav. Rep. 8. a. b. 
Mich $5 Jac. B R in Ireland, in the Caſe of Cuſtoms - The Ancient and Grand Cuſtom is Par- 
cel of the ancient Inheritance of the Crown, and 1s as ancient as the Crown itſelf ; Inheret Sceptro, ard 
is due of common Right, and by Preſcription, and not by Grant or Benevolence of the Merchants, or 
by Act of Parliament. Dav. Rep. 8. b. cites D. 1 Eliz 165. b. But becauſe every Thing which 
is due of common Right and by Preſcription ought to have reaſonable Cauſe of Commencement, it was 
noted and obſerved that this Cuſtom was firſt paid to the Crown for four principal Cauſes or Reaſons. 
iſt. For Leave to depart the Realm, and to carry the Commodities of the Realm out of it. Vide D. 1 
Eliz 165. b. and the Statute of 18 E. 3. cap. 3. 2. For the Intereſt which the King has in the Sea, 
and in the Arms thereof. 22 Al pl. 93. 15 Eliz. D. 326. 3. Becauſe the King is Guardian of all 
the Ports and Havens of the Realm, which are Oſtia ſeu Januze Regni, and the King is Cuſtos totius 
Regni. 4. For Waftage and Protection of Merchants upon the Sea againſt the Enemies of the Realm, 
and againſt Pirates, who are common Enemies to all Nations. Day. Rep. 9. b. in the Caſe of Cuſtoms. 
The Petit and New Cuſtom payable by Merchant Strangers only had Commencement in the 
tTime of E. 1. For before this Time the Duties payable by Merchant Strangers for all forcign Commo- 
dities imported (except Wine) and for all native Commodities exported (except the Staple-ware of 
Wool, Woolfels and Hides) were uncertain ; for the King by his Prerogative took ro his Uſe and at 
his Price, ſo much and ſuch Portions of their Merchandizes as he had Need, by Name of Priſes, 
which were always uncertain. Dav. Rep. 9. b. in the Caſe of Cuſtoms, Priſage of Wines is alſo 
a Cuſtom due by Preſcription, [but for this ſee (R).] Dav Rep. 10. a. in the Caſe of Cuſtoms. 

t3tE 3. No. 44. and ſee the Charter at large, and Matters relating thereto, Prynne's Animady. 
on 4 Inſt. 23 to 26--——2 Molloy 330 to 341. cites the fame Charter; and ſee 2 Molloy 327. 32< 
8. 6. 7. P. as to Magna Cuſtuma & Antiqua &. Parva Cuſtuma, 

Hale Ch. B. ſaid, That certainly a Cuſtom was due to the King at the Common Law for Woo, 
Woolfells and Leather, long before the giving of half a Mark by the Statute of E. 1. and that app? irs 
by the red Book in the Exchequer, but not according to the Proportion ſettled by that Statute; bu 
ſome Cuſtom was due and paid. Hard. 214. Mich. 13 Car. 2. in Scacc. in Caſe of Vere v. Samp on. 

But ſee Vaugh. 161. 162. Hill. 23 & 24 Car. 2. C. B. in Caſe of Sheppard v. Goſnold, Pu. 
thoſe Cuſtoms called the Old or Antique Cuſtumæ, were once to King Ed. 1. in the third Year of 
his 1 by Parliament as a new Thing, and was no Duty belonging to the Crown by the Corr - 
mon Law. 

+ Prynne's Corr. Rec. Abr. 41S. No. 28. mentions the Grant, but not the Reaſon of giving If, ———— 
Orig. is (Blee Beſtaile) 


donde, 2.2 h. 4. N. 17. The Commons ſhew to the King, That where 


Ab das at the laſt Parlament they granted the Sublidy ot Wools to een 
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nue for certain time æc. and now lately the Commons hav - N?.18. ſeems 

ſtood, that the ſame King has granted ro diverſe Perſons froth __ to de the 

ries to take far Term of their Lives of Subſidies of Wools againſt e. 

the Form of the ſatd Grant, and in very great Oiſcomfort and Oc- to be Ne 

iolation of the ſaid Comnions, by which the laid Commons pray, 

Phat all Hatents i0 granted ofthe ſaid Annnities to take of the ſaid 

Sublidies be utterly revoked and repealed, and char rhe ſame Subſidy . fe 

be * diſpoſed of to the Uſe tor which it was granted, which Prayer Pages. Yo eu 

1127 our Lord the King juſt and reaſonable, and he has conſent- c ef, 
3+ 51 D. 3. 113. B. Stat. of the Erchequer, the two principal 

Collectors of the Cuſtom of Wools ſhall pay all Money which they 

have recetved of the ſaid Cuſtom, and thall make Account from 

72 to Bear of all Parcels received in any Ports or other Places 

- 1 Vlde reſiduum. (Jt ſeems this Cuſtom was given 

: + Among the | may of the Parliament of the 18 E. 1. there 

is ſuch Petition, Ballivi Johannts de Brittan in Com, Eborum eri 

igunt novam Cuſtumam de quoliber Animali, excepto cc. Videantur 

recorda cc. x mandatur Seneſchallo quod fit coram Juſttctarits ad 

placita Regis oſtenſurum #c. & interim Animalia replegientur. 

5. 16 E. 1. Rot. at. M. 13. Cuſtodes Move Cuſtume per totum 
Regnum de lants pellibus & Corits. 13 E. 1. Rot. Pat. M. 5. 

6, 10 E. 1. Rot. Clauſo PMemb. 4. Mandatur vic. Northumb. 
de levanda ]2ecunta nove Cuſtume c. & ſpecial. flit 
— —_ 5. 24 E. 1, Rot. Clauſo. Memb. 5. Collectoribus nove 

uſtume. 

7, 14 E. 3. 21. The King grants for him and his Heirs not to demand, 2 1 teb 
aſſeſs, or take, or ſuffer to be taken of any Engliſhman more Cuſtom se, 
ot a Sack ot Wool than 6s. 8d. and upon Wooltels and Leather bre this 
the ancient Cuſtom. If | Purpoſe. 

8. 3 E. 1, Rot. Finium Memb. #4, By the new Cuſtom, which 
is granted by all the great Men ot the Realm, and by the Prayer of 
the Cominons of the Yerchants of all England it is provided, that 
in every in the Vill where the ort 1s, ſhall be cho- + Orig ;; 
ſen two of the moſt knowing and moſt putſſant, that the one * JItece (le unc pece 
ſhall be in the Cuſtody of one, and one who ſhall be alligned by the © wn (ern 
King ſhall have another Piece, and ſhall be ſworn, that they wul du⸗ 8*<*- 
ly receive and anſwer the King's Money, that is to lay, of every = 

ack of Wool half a Park, ot every zoo + Helts, which are a Sack, + bol. 
half a Mark, and of every Laſt of + Hides a Park, iſſuing out of + 
the Realm, as well in Jreland, in wales, as in England, within 5 . 
Franch. and without in every ort, where, if they may iſſue, ſhall be rc.) 
two honeſt Men ſworn, who ſhall not ſuffer the  J2elts nor Hides || Orig 15 
tc. under ain of Forfeiture #c. ib. eadein Memb. 1. in Latin = h pount 
more often called Nova Cuſtuma. Jn doͤrſo 4 tcta commu- er ! ques | 
nitate Anglie. | | 

9. 25 E. 1. cap. 7, The King releaſes the Maletolt of Moal, faving 
the Cuſtom of Wool &c. granted betore by the Commonalty. Did. fame TELL 
Cuffom mentioned in 27 E. 3. cap. 1. Such Rot. Nat. C. 1. % 
Memb. 1, 2. Vide Rot. Fin. Memb. 24. in Oorto this Grant is re 
cited, and the King demands ſuch Grant to be made in Ireland ac. 
Convocatis omnibus #c. Ibidem in Oorſo recited to be granted by 


z2aritament Pluribusde Caulis ad rogationem Regis tc. three or tour 


Forts ibidem in Dorſo, and Grant + thereof in Ireland by the Par- Oi 
ſtament of England. Note, that this Grant was ro E. 1. and his 45 my 
Succetiors c. Vid. tb. Memb. 23. in Oorlo plus æc. Vid. Memb. 25 

6 E. 1. Rot. at. Memb. 20. Collectors t Cuſtodes made of this 

new Cuſtom in Ireland c. and Did. this. 
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10, 10 E. 1. Rot, Fin. Memb. 5. de Nova Cuſtuma Regis in Hiber- 
nia commiſſa &c. | 
11, 10 E. 1, Rot. Fin. Memb. 4. the ſame. 
12, 23 E. 1, Rot. Fm. Memb. 5. The King affigned one to re 
cctve Cuſtuma Lanæ Coriorum &cc. 
b 2 . 13. 9 . 6. 12. The Queen had an Annuity granted to her by the 
N 508. Ning out of Magna Cuſtuma. | 


Ne, 12, does not touch this Point. 


S. C. cited Dav. Rep q a b in The Caſe of Cuſtoms. And 


adds that this 1s an Argument that the King has a greater Eſtate 1n the Grand Cuſtom than tor his own 
Lite. 


14. 36 E, 3 Cap. 11. Jt is enacted that aiter 3 Bears (which was 
the Time that more was granted by the ]*arfttament) that noching 
mall be taken Or demanded of the Commons, beides the ancient Cut- 
tom of halt a Mark upon a Sack ot Wool tC, 

15, 1 E. 1, Rot. Pat. Memb. 5. Proclam. quod Mercatores exerceant 
per antiquas Conſuetudines abſque onere novarum Conſuetudinum & Ex- 


act ionum &c. 

16, 22 E. 1. Rot. Fin. Memb. 2. ro Mercatoribus Hibernie 
de Cuſtuma Lan. Pell. & Corior. cc. cet in Subliotiim guerre 
000M pro recuperanda Terram J2vitrain Vaicon. contra Gaäͤllicos 
movere mtendimus MVercator's Begm noſtri gratanter concell. 
(tv br quoubet ſacco Lane tracte, que per bienn um vel trienmum, 
{1 tantum durant guerra noſtra, de oſtra Kean ad artes trankna- 
rinas ducet. habeamus 5 Parcas * or yiictivee lacco iane alterivs vel 

elllum lanatarum que ſinuit. crransduceut. tres Marcas c de quolt- 

ct laſto Cortor. que ſimilet. c ransducent. quunque Marcas; Volen- 
tibus tamen Mercatoribus {ibern. quibusdam de Cauſis Gratiam 
in hac Parte facere ſpecialen Vobis Mandamus quod de quonbet fac- 
co Lane vet pellium lanatarum & mit. de quolibet Laſto Cortor, 
de quibus dimid. Marc. prius capi ſolebat ad Cuſtuma, capi taciatis 
unam Parcam durante guerra predicta cc. 

17, 31 E. 1, Rot. Fin. Memb. 16. De nova Cuſtuma in Hibernia 
colligenda tc. P 

18. 35 E. 1, Rot. Fin. Memb. 13. De exitibus Cuſtumæ V inorum 
in Hibernia &c. 2 i 

19, 31 E. 1. Rot. Fin. Memb. 5. Cuſtomer aſſigned ad colligend. 
tam novas Cuſtumas quam Antiquas conceſſas c. a Mercatoribus 
rc. Memb. 6. de ſupervidendo Megot. Nove Cuſtume de Mercatori⸗ 
bus Angl. colligend. at large throughout xc. Memb. 12. De nova 
Cuſtuma in London Colligend. Memb. 20. of removing of Officers 
de Nova Cuſtuma, and making ok others #c. Memb. 14, de Mova 
Cuſtuma colligenda tc. 

20, 31 E. 1, Accordingly throughout. 1 E. 2. Memb. 9. 2 E. 2. 
. 4 35 E. 1, Memb. 10. Recital of a Gravr of Nova Cuſtuma by the 
Merchants &c. Ibid Memb. 11. which was] granted Pro Libertatibus. 

22. 30 E. 1. Rot. Pat. M. 1. 34 E. I, Rot. Fin. M. 5. Grant 
of Cuſtom Pro Vino tor Liberties 4. in ducatu for all ſuch Wine quod 
in Regnum & unde Frettum Marinariis ſolvere tenebantur. 

23. 16 E. 2. Rot. Fin. Memb. 4. de Cuſtuma 28. de Hints col 
ligend. 35 E. 1. Rot. Fin. M. 13. de Eritibus Cuſtume Hinor, u 
Dibernia æc. f : | 

24. 4 E. 2. Rot. Fin. M. 14. de Cuſtuma Vini Colligenda grant: 
ed to E. 1. for Liberties. | h | 

25. 31 E. 1, Rot. Chart. Memb. 3. 44. Ring grants diverle Lt 
berties to Merchants⸗Strangers, tor which che laid Merchants 
grant to the King and his Heirs Increaſe of their ancient Cuſtoms 0: 


Wine, Hides, ]2cllium lanatarum 2c. diverſe other Things. and the 


Time 


50 'F . 4 7, 
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Time and in the End the Ring grants for him and his Heirs, chat 
nothing more thall be impoſed Cc, Vid. the Cuſtom of hut men⸗ 
tioned in 27 E. 3. cap. 1. ſcil. of ebery Sack of Mool 10 8. of every 
zoo Woolelis 10 8. of every Laſt ot Leather 20 8. . 
26. 5 E. 3. Rot. Fin. M. 15. De novis Cuſtumis Colligendig re. 
recited to be granted to E. 1. Iro Libertatibus. 1 
27, I E. 2, Rot. Pat. Part. 1. M. + confirms Novam Cuſtu⸗ No. 15. does 
mam lanar. Pell. cc. ultra antiquam Cuſtumam per Mercatores not concern 
altenigenos conceſſam æc. | nts Foun. 
28, Vid. 27 E. 3. cap. 26. mentions the Charter made by his 
Grandfather to the Merchants Strangers, and by himſelf confirmed, 
4. 3 d. in the Pound is to be patd to him for Merchandtzes 
29. 30 E. 1. Rot. Fin. Memb. 13. Grants Cuſtodiam Peſagii Plum- Sec pl. 31. 
bi Averii de Pondere & tronagii lanarum in Villa noſtra de Kingſtot 
ſuper Hull qui valent æc. Rendring Farm #c. NE Ra | 
30. 33 E. 1, Rot. Fin, Memb. 16. De Tallagio afſidend; in Villa 
de Stamtord & Grantham ad opus Regis, que ſtint de antiquo Domi⸗ 
nico Corone noſtre tc. 
31, 2 E. 2, Rot, Fin. Memb. 5. De Cuſtodia Peſagii de Kingſton Sec pl. 29 
1 Cuſtod. Peſagii plumbi Averii de Pondere & tronagii Lana- 
rum XC. | 
32, K. D. 3. Granted to the Freres of St. Bartholomew of Smith: 
field de duobus Piſcibus de quoliber onere Piſcium tranſeunt. Pont. Lond. 
verlus dict. Civitat. quos Reges ſemper habere ſolcbant gc. 4 E. 2. 
lib. Parl. lol. 83. 
33. 1 E. 1, Rot. Pat. Memb. 18, cum Ver novum Auxilium in 
Regno diverſis Mercatoribus ad certum tempus commiſerat ſalvis foris 
tacturis ratione predict. Auril. extra Regnum aſportat. vel etiam non 
ſolut. Commilſsion was awarded to inquire ot the Forteiture of which 
the Perchants have not anfwered. 
34. 25 E. 1. 7. The Cuſtom of Male-tolt of Wools raiſed withour 
Parliament, diſcharged, and enacted that no ſuch Cuſtom ſhall be raiſed 
without their common Aſſent, faving to us and our Heirs the Cuſtom 
ed —_ Skins, and Leather, granted before by the Commonalty 
atore tC, 


35. 17 K. 2. 2, Every Man may make and ſell Clothes, ag well Tho the 
Kerſeys as other, of ſuch Length and Breadrh as him pleaſe, paying the hrs 29 
Aulnage, Subſidy, and other Devoy res, ſcilicet, of every IDiece of tioncd in 
Cloth after the Rate. 17 R. 2, cap. 3. The Merchants and Workers this Act, yer 
of Clothes called Yorſted, may bring their Bolts of ſingle yBorſted e Genera; 
to what Parties them pleaſeth (ſaving to * the King's Enemies) pay- > 
ing the Subſidies and Cuſtoms thereof due, without the Devoyres 3. 
of Callce. | 5 5 

ity of the 


Words Cloths, as well Kerſies as others, compriſe all; and there cannot be more ſignificant and com- 
pre henſive Words to include all Manner of Cloths. Per Hale Ch. B. Hard. 215. Mich. 13 Car. 2. in 
Scace in Caſe of Vere v. Sampſon & al'. 


36, 27 E. 3. cap, 4. Stat, 1, A Subſidy granted of every Cloth 
ſold (in England) to take of the Seller over the Cuſtoms thereof 
due, ſcilicet, of every Cloth of Aſliſe wherein there is no Graine 
40 d. &C. | 

37, 11 H. 6, cap, 9, Recites divers Statutes of JIrovilo that 
every one may fell Clothes called Streits, paying to the Ring che Aul- 
nage, Sublidy, Cuſtoms, and other Devoires, that is to ſay, of every 
Cloth, and of every Piece of Cloth after the Rate contained in the 
laid Statutes. (But nota, that no Cuſtom nor Subſidy is men⸗ 
tie ned im any of the Statutes tyere recited, tut one of them þ dig 

7 lauſe, 
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Clauſe, (paying the Qulaage, Sub{dp, and other Ocveires, ior e 
very Diete ot Cloth atter the Kate.) | 

By an Atof +58, 31 I), 6, cap. „. N. 55. For 33 8. 4d. to be paid for Sack 
a ra 12 of Wool by the laio Statute of 31 15, o. as had been paid all the 
* Gy was Lite Of ID. C. but no Anſwer to it, 

art 4 5 
44 (aid King of 43 5. and 4d. out of every Pack of Wool, and 43s. and 4d. of every 245 Wool. 
tells ; bur after, in the ſame Parliament, this Subſidy us abated, and reduced to 33 8. ard Ad tor a 
Sack of Wool, and 33 8. 4d. for 230 Wool-fels, and the Payment limited for five Years only, ir. 
Rep 11 a. Mich 5. Jac. In the Caſe of Cuſtoms. ; 


29%, The Cuſtom of PPoundage in Ireland, ſcilicet. to give 12 d. 
to the King for every: ound ot Perchandize exported ano import 
cd, was not due by che Common Law before the Statute of 34 0. 6. 
but only by the laid Scatute. M. 6, Ja, m the Exchequer. The 
City of Dubiin's Caſe łelolued. 3 Jac, cap, 16. Ordains tyat Kerſeys 
ſhall not exceed 24 Y ards in Length, and that for every Kerſey of 24 
Bards there ſhall be paid as mich in Cuſtom and Subſidy ratably, 
as ſuch Perſaus ſhouto pay unto his Hazeſty for one ]?tece, and a 
third Part of a J21ece conrcaining 4 Bards, 

40, 12 E. 4. Cap. 3. Such Cuitums aud Subſidies due to the King far 
the lame Clothes thall be paid. 11 . 7. 6, Accordingly. 


41. 14 El. cap. 10. Act made to retorm the Length and Breadth of. 


Kerleps, and Wei ght, and recites that the Queen ought to have Cuiton 
and Sublidy according to the Quantity of the Cloth. 

42. 27 El. cap. 18. for white Streits in the laſt roviſo Remedy is 
ordained againſt defrauding the King of his Cuſtoms of it, 

43. 14 E. 3.21 The Ning conſents not to increaſe the Cuſtom ot 
Wool &c. unleſs by Aflent ot the Parliament. 

44. 9 H. 5. 10. Df every Chaldron of Sea-coal which ſhall be ſold 
to the People not franchiled in the Port of the Town of Newcal- 
tle upon Tyne 2d. be due to the King of Cuttoin, 


Prynne's 45, 21 E. 3, N. 31, Item pray the Commons that there where 


_— 1 , the Merchants are wont to buy Clornes, and are wont to carry them 


1. bur nor Oder the Sea, and alſo Yerchants-Strangers who are wont to come 
{111.—* Int, into England to buy Clothes, and by Reaſon of a Cuſtom De 
:--. pl.: Novo made, ſcilicet of every Cloth 14d. of Merchants of England, 
Ls, GH and of Strangers 21D. ſo that by Reaſon of this grievous Cuſtom 
4 Orig. „ ho Strangers come, and all the Community ot the Land of Mer⸗ 
(overs.) chants and Labourers 1nipoveriſhed, of which they pray Remedy, 
+ Orig. is and that this Cuſtom be oulted, Item, for Clothes ot Worſted a 
W 0 *- new Cuſtom levied upon every Cloth 1d. and ok Strangers 1d. 
6 ov ob, and of every Lit. 10D. and of a Stran e 15D. to great 2 
Sick) Ra-— MARC ot the People and Labourers, and that this Cuſco be duſted. 
table the Anlwer, It pleaſes our Lord the King, the relates, aunts and 
clorn as the other People, that this Cuſtom ſtand in Forte; For it is as good 
Pronn's Abr Reaſon that he take fuch JIrofir of Clothes + work'd within the 


Cot. 5-. Ne. Realm, and carried out of the Realm as af Waals carried out ot 


31. the Land, t according to the carrying of Cloths made of Sack. 
Prynne's 45, Rot. Parl. 21. E. 3. N. 11. A new Cuſtom of Waal and 
Corr. Rec. Mine raiſed without Aſſent of the Commons cc. See Aniwer to this. 
Ahr. 62. 38. . : 

No 11. Whereas in a Council holden by Lionel the King's Son, the Gpardtan of Erg' ard, it Was 
the 21 Year of the King ordered without the Commons, Thar for keeping the Realm and fate Con 
duct of Ships, ſhould be taken upon every Sack of Wool paſhng the Seas, 28. on every Fon, 2 5 
upon every Pound Deſavoires brought hack into the Realm 6 d. and this Charge 10 cor 1g until Mi- 
chaelmas next coming, which Charge is ver demanded ; hat the King will he vente that the farms 
Charge may be let fall, and to write his Letters to the Colle Tors thereof, that it 1» 


P 8 » 4 + 18g + 2 + 5+ 1. JC | * 15 15 4H i 1 
CN Bae i BE Jarl, 25 E. 3. 1. Part N. 37. Touchiug the Cuſtom 
; A br. -6. Ne. * 
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F . > 7 FL <3 . 4 - ' 
3*. AComp taint for taking 46 s. Sd. for every 309 Weol-feils, where the old Cuſtom us 3 
Every loo. he Anſwer was, The old Cuſtom received ought not to be withdrawn 


45, Rot, Parl. 43 E. 3. N. 10. A Subſidy granted for three Penne 
Bears, lcilicet, 43 8. of every Sack of Wool Erported gc. Cort. Rec. 


; . | Abr 109. 
No. 16. Upon Declaration of the Kirg's great Necelhitv, the Lords 


: zrea and Commons grted to the Kin 
for 3 Years, of Denizens for every Sack of Wool, 43s. 4d Of every 20 Doren of Fells, 33 5 24. 7 
of every Laſt of Skins, 41. Of Aliens for every Sack of Wool, 3s. 4d. Ofeverv 20 Doren of Fells 538. 
4d. and of every Laſt of Skins 5 1. 6 s. 8 d. over the old Cultome : IT 


S. 40. fur 


49. Rot, Parl. 25 E. 3. 1, Part. . 22. The Commons pray, OSA” 
that where the <zercyants have granted to the King 40s. ot a Sack or | Bis. © 
Wool which talls in Cyarge or the People, and not ot the Mer⸗ = 
chants, that it pleaſe the King for Meller of his People, tyat the Prynne's 
lald 40S. be not demanded, nor levied hence forward dc. pray Re- Cort Rec. 
medy tc. Anſwer, Becaule the Subſidy was granted to rhe King IE» 
for great Neceſſity, which yet continues, and is ſeen ten Cimes 2 
more in other Things, whicy Things being ſhewn to the Great Men $ubiiay of 
and Commons at this Parliament affembled, the ſaid Lords and wo, vir. 
Commons of Common Afent have granted to the King rhe lad gut 
Subſidy to take from the Feaſt of St. Michact nert enluing tor ceaſe: The 
two Bears. Aniwer was, 

That the 


ſame was granted to the King ſor a Time yet enduring. * Orig is, (ſe monſtre p:uis de 10. en 


auter. ) 


50. Rot. Parl. 36 E. z. N. 26, Enacted, That where the Commons Prynne's 
have granted a great Subſidy, that it ſhall not be drawn into Example, Jet. Rec. 
nor other Thing demanded by Grant of che Merchants, or otherwiſe, but N 71.6 
the ancient Cuſtom of half a Mark ct a Sack &c. See this in print 36 Print agree 
E. 3. Cap. 11. wich the 

Cord. 

51, Rot. Parl. 2 D. f. 1. Part. N. 34. The Commons pray Pronne's 
that where the People of Devon and Coruwall have not uſed at any Corr. Re- 
Time paſt to pay any Cuſtom called Cocker, gf any Cloth calleb Ab" n 


Streit, the Colour Ruſlet or nohnte, be compeiled to pay #c. pray 38.5%." 
Remedy cc. Anſwer, The King will be advileo, Matter: 


52, Not. Dar. 5 D. 5. N. 21. In a Petition ol the Commons it Prynne's 
is, that the Merchants ought not ta be charged tor Cuſtoms thew- Corr. Rec. 
ing their Cockets. Anſwer, The Licutenant will ſend to the Ging J 555 
to know what Grace the King will make and grant. 5 . 5 J. 20. % N 
Pray the Commons that the Merchants be nat charged to pay the 
Tenchs, Tares, and Tallages, but in the Cities, Bills, and Bucghs 
88 Tune are reſiant. Anſwer, Be it done as has becu uſed betore 

3 Time. 

53. 18 E. 3, Stat. 2. cap. 3. That the Sea be open to ail Manner of 
Merchants to paſs with their Merchandizes where fhall pleaſe them. ad: 

54» 4 D. 4. N. 24. Upon the Petition of the Merchants of Jean, (on. rec 
it was ordained by the King, that it they bring any Merchandſze to vr. 413. 
the Dill of Southampton, and there land them, and pay the Cuſtoms X*. 24. "5 
DUC, and after bring the Goods by Land to the City ot London, they e x Sn 
ought not to pay there the Cuſtom called Scawage. It is faid in the Goode by 
Petition, that the ſald Cuſtom was once before paid at Southaimnp: Wer ro 
ten, and that the City af London ought not of Right to have the an 
ſaid Cuſtom of any Werchandtzes ſo brought by Land, nor by Sea, , 
unlels oniy of Perchandizes coming over the Sea to tye laid San, 
Citp firit, provided ti e 


Trins Teſimamials from the Cuſtomers, at douthampton. 


55. 1 D. 4. N. 114. The Commons pray that no Cloth of Ker- l 
ſey, Kendall Cloth, Friſe of Coventry, Cogware, nor or 3 N 
tre! 


e * 
PX * — 
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— 


— 


N 114, Streite nor Remnant of England, nor Cloth of Wales not uſed to 
et ©, be ſealed of any Seal ſinall nor great do not pay no Cocket nor o. 
„g sab ther Cuſtom. And alfono Cloth of what * Mealure [ever it be, not 
dis tor Wont to be ſealed of any Seal called the Farrhing Seal, till John 
Kerhi2s, cap. Waltham late Biſhop of Sarum, in Time of Rich. 2. was Trea- 
iy "z-ce ſurer of England, made Yinifters in all Counties throughout the 
b -- Realm to ſeal all Manner of Clothes aforeſaid, and all other Clothes 
„Gigs which were wont to be ſealed of Cuffom #c. And upon this ]2ett- 
(1.4) tilon it is anſwered by the Ging as it is imprinted by the Statute 
wincuin of x H. 4 19. Bee4 Þ. +. — 45. This Statute prayed to be con⸗ 
bene, Dic. tinued for the Life of the King, but the Ging will be adviſed. St- 


tie 4151732 nule 5 0. 4. N. 70. 

ſign ae Me- 56. Where one Merchant Cuſtoms his Merchandize in the Name of ano- 

nals, ther Merchant, this is good; For the Intent of the Statute is, that the 
King thall be ſurely ſerved ot his Cuſtom. Br. Cuſtoms, pl. 76. cites 2 H. 
7. 14, 15, 


— 


— * 


(H. a) For the Coods of ονο˙ο Cuſtom ſhall be paid. 


S. P. Lane 1. 7 HE Patentee of the Ring of che Goods of Pirates ſeiſed by him 
155 g. ſhall pay no Cuſtom to the King ; For the Goods are given 
"AL by the Law to the Ring, and theretore he ſhall not have Cuſtom 
* Fol 171. ok his own Goods. Mich. 5 Jac. in the Exchequer. Per Curiam. 
I. 
2. Treſpaſs for taking of Goods; The Defendants plead Not guilty. 
The jury find that the Plaintiff was ſeiſed of the Manor of D. and that 
Time out of Mind he and all &c. had and uſed ro have all Goods &c. 
wreck'd upon the High Sea caſt on Shore upon the ſaid Manor, as apper- 
taining thereto: That the Goods were wreck'd upon the faid Manor, and 
that the Plaintiſf ſeiſed them as Wreck. They further find, that by the 
Act of 12 Car. 2. there was granted to the King a Subſidy called Poun- 
dage, viz. Of all Goods and Merchandizes of every Merchant, natural-born 
Subject, Denizen and Alien, to be exported out of the Kingdom of England, 
or any the Dominions thereto belonging, or imported into the ſame by Way of 
Merchandize, of the Value of 20 s. according to the particular Rates and Va- 
lues of ſuch Goods and Merchandizes as they are reſpettively rated and valued 
in the Book of Rates, intitled the Rates of Merchandizes, after in the ſaid 
At mentioned and referred to, to one Shilling Sc. Then they find that at 
the Time ot the Seiſure of che Goods, the Detendants were the King's 
Officers duly appointed to collect the Subſidy of Poundage, by the ſaid 
Act granted; and that for the Duty of Poundage not paid at the faid 
Time, they ſeiſed and arreſted rhe ſaid Goods until the Plaintiff had paid 
them the ſaid Poundage. And whether the ſaid Goods ſo wreck'd as 
atoreſaid be chargeable with the faid Duty of Poundage, was the 
Queſtion? And per Vaughan Ch. J. in delivering the Opinion ot the Court, 
Wreck'd Goods are no Goods imported within the Intention of the Act; and 
conſequently not to anſwer the King's Duties; tor Goods as Gods can- 
not oftend, forfeit, unlade, pay Duties, or the like, but Men whoſe Goods 
they are. And wrecked Goods have not Owners to do theſe Offices, 
when the Act requires they ſhould be done; therefore the Act intended 
not to charge the Duty upon ſuch Goods. And Judgment tor the Plain- 
tiff. Vaugh. 159. 160. 172. Hill. 23 & 24 Car. 2. C. B. Sheppard v. 
Goſnold & al” 


(I. a.) The 


2 OC 2 . — 
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(I. a) The Cauſe for which they were granted. 


I, DE Subſidy of Tonnage of Wines was granted to E. 4. in 

the fourth Bear of his Reign in Special, tor che Sateguard 
and Cuſtody ot the Sea, and this appears by the 12 E. 4. cap. 3. 
Where Proviſion ts made to prevent the Oeſceit uſed not to pay the 
Subſidy. B. Euſtomes. 26. 9 H. 6. 12. 1 E. 6. cap. 13. Recites 
that as well Ring 8. as I). 7. and other ]rogenttors ings of Eng: 
land Time out of Yind tc, have had granted unto them, and enjoy'd 
of the Commons of this Realm by Authority of Parliament tor the De- 
tence of the fame, and keeping and Sateguard of the Seas for the Inter- 
courſe of Merchandize ly to come into the ſame your Realm, and to 
paſs out of the ſame, certain Sums of Money named Subſidies, of all Man- 


ner of Goods and Merchandizes coming in and going out of the ſame 


your Realm, and now for the great Charge of the King xc. grants 
the Subſidy of Tonnagerc. and if any be after robbed by Pirates or 
loſes his Goods by Mtstortune, he ſhall have Power to ſhip ſo much 
again without paying Cuſtom. 1 Ma. cap. 18. ſame Statute tene wed. 
1 El. 19. accordingly. | 


(I. a. 2) Cuſtoms, Defrauding the Ring of his Cuſtoms ; 


puniſhed or relieved ; And what ſhall be ſaid a De- 


ſrauding; and Pleadinos as to Forſeitures. 


I. N Information tor the King for tranſporting 1200 Clothes, the Cuitom 
A not being paid; The Detendanrt pleads, that he did not tranſport 

any uncuſtom'd Clothes; A Verdict is found, that the Detendant tranſ- 

ported 1100 Statute Clothes, which amount to the 1200 Clothes mentioned 

in the Count, and that the Detendant has not paid Cuftoin for 609 of theſe 

1100 Clothes, and has paid Cuſtom tor the Retidue of them: The King 

had Judgment tor all the 1200 Clothes, and affirmed in Error. The De- 

fendant pleaded in the principal Cafe, that he did nor ſhip any that had 

not paid Cuſtom, and it was found that he ſhipped 600, Cuſtom not be- 

ing paid. If he had pleaded Not Guilty, the King had been barred for ſo much 

as he had paid Cuftom for. Note, neither the .Ouality nor the Meaſure ot the 

Clothes, are mentioned iz the Declaration; and yet it is well. In the 

principal Caſe the Verdict of the Jury for 609, that had not paid Cuſtom, 

is a full Verdict, which gives a Forteiture ot the whole to the King. 

The finding that Cuſtom was paid tor 550 Clothes is out of the Iſſue, and 

Surpluſage. Jenk. 191. pl. 96. cites 21 H. 5. 

2. The Statute of 1 Z. 6. c. 12. ordains, that if any Merchant unlades The Law 
any of his Goods, the Cufftom not beins paid, or the Collector agreed with, the e . 
Goods ſhall be forfeited. Jenk, 207. pl. 38. 5 4 

that tf any 
Oy: be not FI the whole is forfeited ; but not the Ship for a ſmall latter not cuſtomed. $3 K. 3. 8. 
191. 90. 

172 5 Stranger in his Voyage, by Reaſon of a great Tenipeſt which happened to him in his 
Vovage, to lighten the Ship threw ſo much of his Merchandi-e into the dea, that he did not certainly know 
how much it was; upon his Arrival in Port he notified it to the Collector, and they agreed for ſy much, 
and if more was found in the Ship, that he ſhould pay for it. Relolved that this uncertain Agreement 
was ſufficient, becauſe of the ſaid Caſualty, and the Merchants invincible Ionorange of the Contents of the 
Lading. Jenk. 207. pl. 38. — Pl. C 1. Mich. 2. E. 6. Reniger. v. Fogolls - 


3. A Tinner articles to deliver Tin to the Merchant Cuſtam-free; aſter 
Delivery it is ſeiſed for Cuſtom; and the Merchant ſues to be relieved, 
7 NM | Lut 


—ͤꝗ—— — . — — — —— — 


dce (Y) 


* Orig. is 
(miller) 
which it 
ſeems ſhould 
(melicur.) 


t Fol. 171. 
Ws, 


Orig. is 
(que eſt ĩcy 
louteyne 
que les gents 
des enqueſts 
d' eſtruerent 
de vener a 
les Courts 
&c) 


This be- 
longs not to 
this Letter 
but to (RK) 


* Orig. is 
(come 11s 
Went ore.) 
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but is not, but his Bill diſmiſſed; For it is in fraudem Regis. Hill. 26 
& 27 Car. 2. Chan. Cafes 256. Papilion v. Hix. 


For more of Cuſtoms &c. See the Acts of Parliament under that 
Head, which are too many to take in Here. 


(K. a) Mines. 
1. 1 E. 2, DOC. Fin. Pemb. 15. De Pineta Plumbi capta in Ma- 


nus Regis. 

2, 1 E. 2. Rot. Chartar. Memb. 9. pro ]Ietro de Gaveſton Co- 
mite Cornubie. The King granted totum Comttatum æc. Petro 
Gaviſton Militi c&c. and all che Mines which were of fuch County of 
Cornwall &c. and that he ſhould be Dilcount c. | 
ee a 25 1. Rot. Pat. Memb. 29. de Pinera commiſſa Ren- 

ng Rent ac. p 

4. 10 E. 1. Rot. Memb. 9. The King had Pinera de Aldeveſ- 
ton in Cumberland. 

5. 8 E. 2. Rot. Pat. part. 2. Dorſo; ne Stannum ducatur extra 
Regnum antequam cuneat. apud Loſtwithiel. M. 4. and 7. 

6, Rot, Parl. 8 E. 2. Memb. 6 Dorſo. O pon the Petition of the 
Town ot Loſtwithiel in Cornwall, it was OrDatned per Auditores Pe⸗ 
titionum, that Tin ſhould be weighed, coined, ſealed &c. there &c. 

7. Rot. Parl. 8 E. 2. Pemb. 7. Upon the etition of the Com- 
mons of Devon, complaining that their arable Lands were waſted by 
ſuch as work'd in the Stannaries J. De F. and Jo. de T. are appointed 
Guardians of the Stanneries to inquire ot theſe Complaints, and do 
what ſhall be for the Profit of the King and Country. 

8. Jbid, Memb. 12. Petition of the Tommmaltp of Cornewall 
tor the ordering of the Stanneries, where they complain that A. de Joi 
lane, to whom the King had granted Stanneries of the lald County, 
diſtreined them to weigh the Tin at Leſtwithiel, and to {ell it 
to him weigh'd by unlawful Weight, and did not give for the“ beſt 
but 40 8. W e they might, of other Perchants, take fir Marks, 
wherefore by Reaſon that the Titiners cannot have the + Value of 
their Yorkmanſhip of the Tin, by which, whereas he had before 
3000 Tinners working in Cornwall for the Profit of the Kmg, now 
he has but 500 Tinners, thereby the King will loſe this Beat 600 l. 
at leaſt, and more afterwards ; and there they ſay, that in taking thetr 
Tin againſt their Will, and by the ſaid falle Weights he has gain'd 
2000 l. and all taken for the King ec. ſo that they cannot have other 
Merchandizes for their Tin cc. Vide this. 

9. Other Petition there is co have Juſtices ro come there every Year, 
or once in two, to take Inqueſts for the Diſtance of the Jace to go 
to the Courts of the King's Bench, Common ens and the Ex⸗ 
chequer * that it is the Cuſtom here that the People of Inqueſts 
ought to come to the Courts æc. | 


10. Other Petition, that where in all England, a Man ought nat 
to take Prites ot Wines till atter the Sale of 10, and 9 Ton and an 
Ialf, and his Miniſters in Cornwal take the ]2riles after the Sale 
of 9 Ton and an Þalfta the Damage of the ]Icople, wherefore they 
pray that they may pay the common [2riſes as others in England. 
Other Petition that the Juſtices ſhoulo not come as they uſed to da 
in Auguſt, and in Lent, when the People ought to fave, and get 
their living, to the great Grievance of the ]2eople cc. And that his 
Miniſters and others in Cornwal do not ute other Mealures than 
other People in other Counties of England * now uc tc. 


11. Re- 
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11, Relponl. alſignentur Jo. de Foyle © Rich. ]Iobhampton ad 
inquirendum c&c. veritat. & ſi fit ad Oampium Regis & de co, quod 
mvenerint, certificent Reg, & Conſil. c ulterius ibidem fiat quod 
de jure fucrit faciendum. 

12, Rot. Parl. 21 E. 3. M. 27. The Commons pray that the Prynoc*- 
Tin of Cornwall be fold co all Merchants, and not that one alone Feng 8 
ſhall buy it in Groſs, as they complain that one Tidman ok Linn de.“ 
borgh now does to the great Damage of tbe Merchants. To which * Prone 
the King anſwered, that it is the JIrofit which belongs to the Drincc, Corr. Re. 
and it is {awful tor every Lord to make his Profit of what is his. 


<ISD Ca nA aa ik ewe a tw — 1 


SN. 


Sinul, * 22 E. 3. N. 20. and Anſwer is, That this was anſwered at 44.2% * 
the laſt Parliament. 3 


13. It appears in Rot. Parl. E 3. Anno 11 & 12, that the People * ſred + Orig. is 
to the King to dig Silver in their own Land. And thereſore it ſeenis that (ſewer.) 
Mines of Gold and Silver belong to the King; and fo it is contained in 
LibroRaſtallde Expoſitione Terminorum LegumAngliz tit. Treaſure trove 
and at the Requeſt aforeſaid King E. 3. granted that they ſhall have it 
rendring to the King the third Part of the Silver, and ſo that they make the 
reſt into Plate, and bring it after to his Coinage for ſuch Allowance as others 
have who bring Plate to the Mint. And it ſeems that it is no Statute; 

For the King the Lords and the Prelates aſſented, and there is no Men- 
tion that the Commons aſſented. Br. Prerogative, pl. 134. 

14. And it is further there agreed, that of other Treaſure the King ſhall habe“ Br Coro- 
the one Moiety, and the Owner of the Soil the ot her Motety. And thereſore he, pl 125 
it ſeems that Mine of Gold &c. is taken tor Treaſure, and in the read- erp ink _ 
ing of Fitzjames how that the Prerogative of the King is a Treatiſe of the Metal, ex- 
Common Law, and not Statute nor Declaration by Parliament, and good cept Mines 
Proof of this there in Frowike's Reading. And it ſeems by Fitz james that 4 Gold and 


* Mine of Gold and Silver is the Owner's of the Soil, Quære. Br. Prero- — 2 


gative, pl. 134. Owner of 

the Soil, and 
the Mines of Gold and Silver beleng to the King, as appears Libro Raſtal, and by the Records of the 
Tower. — 

S. P. For if the Subject ſhould have them, he by the Law cold not coin ſuch Metals, nor put a Print 
nor Value upon them, Dav. 19. a. Trin. 2 Jac. in the Caſe of Mixt Monies; cites Pl. C. 316. The 
Caſe of Mines. 

The Money of England is the Treaſure of England, and nothing is ſaid to be Treaſure trove but 
Gold and Silver; and this is the Reaſon that the Law doth give to the Kino mes of Gold and Silver, 
thereof to make Money, and not any ether etal which a Subject may have, becaule thereof Money 
cannot be made. 2 Inſt. 577. 


15. All the Juſtices and Barons agreed, that by the Law, all Mines of The King | 
Gold an Silver within the Realm, in whatſoever Lands or Soil ic be may die +» 
within the Realm, belong by Prerogative 7o the King, with Liberty to dig the Land of 
and carry away the Ore, and other ſuch Incidents thereto, as are of Ne- * OE. 4 
ceſſity to get at the Ore, PI. C. 336, Mich. 9 & 10 Eliz. in the Caſe of Ser; be- 


Mines. cauſe Quan- 

: do Lex ali- 
quid alicui concedit, concedere videtur & 1d ſine quo res ipſa eſſe non poteſt, 12 Rep. 13. Reſolved 
4 Jac. in Parl. in the Caſe of Salt- petre. 


16. If Gold or Silver be in Ores, or Mincs of Copper, or Braſs, Tin, Lead, But all the 
or other baſe Metal in a Subject's Soil; in ſuch Cafe, as well the Gold and ber Juſti- 
Silver as alſo the baſe Mettal belongs de jure intirely to the Subject who 8 
is Proprietor of the Land, it the Gold and Silver exceeds not the Value of Thar tho' * 
the Copper or other baſe Metal. But if the Value ot the Gold or Silver the Gold or 
exceeds the Value of the Copper or other bat- Metal, they were of Opinion, ag in the 
that rhe Ciown ſhould have as well the baſe Metal as the Gold and ns Argh p 
Silver; and that in ſuch Caſe ir ſhall be ſaid Mine Royal, or otherwile of the Sub- 
not. Bur if the baſe Metal exceeds the Gold or Silver, then it draws ject be of 
the Property of the Whole to the Proprietor of the Land. Per Harper, leſs Value 
Sourhcot and Weſton J. But they three agreed; that becauſe the If ban the 


mn 
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ba'e Metal, nation was, That the Ore and Mine of Copper contain d in it Gold and Sil- 


755 2 ver, and tue Defendant did not deny it, but fully confeſs'd it, it ſhall be taken 
Metal as the That the Gold and Silver were of the greater Value; For the beit ſhall be 


Gold or Sil- taken tor the King by Intendment, and therefore they atlented, with all 
ver _ the other Juſtices and Barons, that Judgment be given tor the King. Pl. 
belongs by ( 336. in the Caſe ot Mines. 


Prerovative 

to the Crown, with Liberty to dig for the ſame, and to lav it upon the Land of the Subject and to 
Carry it awav, and that in ſuch Caſe it ſhall be call'd ine Royal. PI. C. 336. b. in the Caſe of Mines. 
aut Ibid. 33S. b. to the End, The Reporter ſeems to doubt of this; And that if no Regard 
(hail be had to the Quantity of the Gold or Silver in che biſe Metal, (there being ſome naturally in 
every baſe Metal) the King would have all the Mines of gde Metals in the Realm, and ſo this Reſo- 
luticn to no Purpoſe, there being according to Agricola no ſuch Mine, and fo the Reſolution grounded 
on a Defect of knowing the Nature of baie Mines, And therefore the Reporter ſays, it ſeems to him, 
That the Nature of Baſe Mines ought to be conſidered and the Value of the Gold and Silver in the 
hiſfe Metal, and that it be at leaſt of ſuch Value as to countervail the Charge of the getting it, or other- 
wiſe, in his Opinton there is no Reaſon that it ſhould draw to the Crown the e of the baſe 
Mcral, but that the Proprietor of the baſe Metal ſhould have the Gold and Silver alſo. But he ſays, 
That this preciſe Point was not put to the Judges for their Judgment. For by the Confeſſal of the 
Defendant, that the Ore contained Gold or Stiver, which ſhould be intended the beſt for the Ki . 
diſcharg'd them of this; For the Defendant ought to have ſhewn that the Ore contain'd ſome Silver but not 
the preater Value, nor ſo much as would anſwer the Charge; Abſque hoc that it contain'd Gold or Silver in o- 
ther Manner, ard then by this or the like Pieading the Judges mult have taken Notice thereof in Point ot 
ſudgment, which now by the Pleading was pretermitred ; and for the more clear Underſtanding, whether 
any baſe Mine is without any Gold or Silver, it is good to know Authors and Experience; For the 
Truth of this Matter ought to direct the Judgments of the Judges, 


17. If Ore or Mine be in the Soil of a Subject of Copper, Tin, Lead or 
Tron, in which is no Gold or Silver, the Proprietor of the Soil thall have 
the Ore and Mine, and nor the King by Prerogative; For in ſuch Sterile 
baſe Mettal no Prerogative is given to the King; agreed by all the Juſti- 
ces and Barons. Pl. C. 336. b. in the Caſe of Mines. 
But Mines 18. Mine Royal, whether of baſe Metal containing in it Gold or Sil- 
of Gold and ver, or be it of pure Gold and Silver, may by Grant of the King he ſever'd 
. = vet from the Crown and granted to another; For it is not an Incident inſepar- 
Ni my able, but that it may be ſever'd by apt and preciſe Words ; agreed by all 
erde; For the Juſtices and Barons. Pl. C. 336. b. in the Caſe of Mines. 


they con- : 
cern the King's Prerogative. Jenk. 277. pl. 99. 


Not only the 19. It. was reſolved in the Star-Chamber, Mich. 4 Jac. That the King 
Rome had not the Pre-emption of Tin in Cornwall by any Prerogative. For 
is. ny a, Stanni Fodina, nor Plumbi Fodina &c. or other ſuch baſe Mines, do not 
but alſo the belong to the King by his Prerogative, but to rhe Subjet? which is Owner of 
Dukes of the Land. Bur the Pre-emption of Tin is Cornwall belongs to the King as 
Cornwall in an ancient Right and Inheritance due ro the King, as well of Tin 
mw 5 38 in the Land of the Subject, as in his proper Demeſnes. And tho? a Rea- 

wh ox ſon cannot now be eaſily rendered of Things done before Time of Me- 


he Pre- 
theory Tin; mory, yet it may well be, that all the Lands of the County were the 


which is a Demeſnes of the King, and thit upon Grant ot the Land, the King re- 
Privilege be- ſerved the Mines to himſelf; the Mines of Tin being ot great Antiquity ; 


— * and as all Land is mediately or immediately derived from, and held ot, 


to them- the Crown, ſuch a Profit Apprender may have a reaſonable Commence- 
ſelves by ment. And where Uſage has allowed it to rhe King, it doch belong to 
their Te him. True it is that all the County of Cornwall was within the King's 
cr +. Foreſt, and that it was diſafforeſted by King John, as appears by Camp- 


bertiesgrant- . : : 
ed uns the den. And what Conlideration the County gave tor it to the King con- 
Tinners, cerning Tin, cannot now appear; bur it appears plainly, that * before 
which ap- 7he 33 E. 1. all the Tin in Cornwal and Devon alſo, to whomſcever the Land 


8 belonged, appertained to the King; and this is proved by divers exprefs 

( » . ” m_.* . 

conceived by Records. 12 Rep. 9. Mich. 4 Jac. The Caſe ot the Stanneries ; where 

the Learned, ſeveral ancient Records are cited. 

Ratione pro- f * 8 : ; , 

prietatis tanquam ſummis Dominis & Proprietariis quam ratione Prærogativæ ſuz ; not unlike that which 

other Kings have in Foreign Countries, w ereof Caſaneus thus makes mention, Præfertur Prince ps in Emp- 
tione 


„ Mt. * tt. ho tt. * „ 


—— — * — — 


« * 
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tione Merallorum, alleging an imperial Conſtitution of the Code for Proof thereof ; and of which 
Ptre-emption, as by ſome Precedents may be proved, both the Kings of Ergland and Dukes of Corn- 
wall have made Uſe, when-otherwiſe they flood in need of Money for the managing their Attairs, 
Dod. Hiſt. of the Principality of Wales &c. 96, 97. 

In Anſwer to an Objection that this Statute extends only to Tin within the Land of the King him- 
ſelf, It was reſolved, that by the ſaid Clauſe (Jocrre &f ſundere ſtannum Terris refiris E <aſtis i & 
altorum quorumcunque c ſicut Atiq uitgs con ſuevit &c.) It is manifeſt, that the Kivg huth all he Tin, 
as well in the Land of the Subject as in his own proper Land. It hall be abſurd that the King ſhall 
reſerve the Emption of his own Tin. The King grants Stannatoribns noſtris, divers Liberties and 


Immunities, which are all enjoy'd as well by the Tinners in the Lands of the Subject, as by thoſe in the 
Lands of the King &c. 12 Rep. 11. the Caſe of the Stannartes, 


20. The Miniſters of the King canner undermine, weaken, or imp air 
any of the Malls or Foundation of any Horſes or Our-houſes, or Barnes, 
Stables, Dove-houſes, Mills, or any other Buildings, nor dig in the Floor 
of any Manlion-houfe. 12 Rep. 13. Reſolved in Parl. 4 Jac. in the 
Caſe of Salt Peter. 

21. Nor in the Floor of any Barn imployed for houſing Corn, H ay, &c. 
But they may dig 1n the Floors of Stables and Ox-houſes ; ſo that there 
be ſufficient Room leſt tor the Horſes &c, of the Owner, and ſo that they 
repair it in convenient Time, in as g Plighrt as it was before Alto 
they may dig in the Floors of Cellars and Vaults, ſo that there be ſufficient 
Room tor the Neceflaries ot the Owner, and ſo that the Wine, Beer, 
and other Neceſſaries ot the Owner be not removed, or in any Sort im- 
paired ; and they may dig any Mudwal!s, which are not the Ib alls of any 
Manfion-houſe, ſo that order be taken that the Mantion-houſe be well de- 
tended as it was before; ſo they may dig in the Rains and Decays of 97y 
Houſe or Buildings, which are not preſerved for the neceſſary Habuation «of 
Men. 12 Rep. 13. Reſolved in the Cate of Salt Peter. 

22. They ought to make the Places, in which they dig, ſo well and 
commodious to the Owner, as they were before. Reſolved. 12 Rep. 14. 

Caſe of Salt Peter. 

23. Aud to work in the Poſſeſſion of the Subject, but between Sun-ri/ing 
and Sun-ſetting, ſo that the Owner may make faſten the Doors of his 
Houſe, and pur it in Defence againſt Miſ-doers. Reſolved. 12 Rep. 14. 

In the Caſe of Salt Peter. 

24. And not to place or fix any Furnace, Veſſels, or other Neceſſaries 
in any Houſe or Building ot the Subject, Without his Conſent, or to near 
any Manſion-houſe, as thereby it may receive Prejudice or Diſquiet. Re- 
ſolved. 12 Rep. 14. In the Caſe ot Salt- petre. 

25. Nor to continue in one Place over a convenient Time, nor to re- 
turn again into the ſame Place before convenient Time be patled, Re- 
ſolv'd. 12 Rep. 14. In the Caſe of Salr-perre. 

26. Reſolved a/ſo, that the Owner ot the Land cannot be reſtrained from 
digging and making Salr-petre; For the King hath nor Intereſt in it, as 
he hath in Gold and Silver in the Land of the Subject. For the King in 
Caſe of Salt- petre hath bur * Purveyance, ſo that the Property of it is in „See pyr. 
the Owner, and for that he cannot beExcluded of the Commodity in his veyance. 
Land. 12 Rep. 14. in the Caſe of Salt-petre. 

27. The King by his Patents grants to A. ex Hero Mon, ſpeciali Cratia, But if the 
E certa Scientia, an Honour in bee, and all Mines there; this Grant does " 5 grants 
not paſs Mines of Gold or Silver, or it they are mixed with Iron, or Lead, % . 
or Tin, ſo that the Silver to be extracted exceeds the Charge ot getting it. © te King in 
If there be ſuch mixed Mines in the Land of a Subject, and without ſuch th» Land of 
Proportion of Silver in them as atoreſaid, they belong to the King. Jenk. 22 in 
277. pl. 99. Mines of 

Gold and 
Silver paſs ; For the mentioning the Lands of a Subſect waives the King's Prerogative in this Caſe ; 
For the King can have no other Mines in the Lands of a Subject Jenk. 277. pl. 9). 
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28. 1 . 4. Stat. 1. cap. 30. S. 4. Enacts that No Mine of Copper, 
Tin, Iron or Lead ſhall be adjudged a Royal Mine, alt h Gold or Silver may 
be extratted out of the ſame. 

29. 5IW.& MH. cap. 6. S. 2. Enafts that All Proprieters of Mines wherein 
any Ore ſhall be found, in which there is Copper, Tin, Iron, or Lead, ſhall 
hold and enjoy the ſame, notwithſtanding that ſuch Mines or Ore ſball be 

| claimed to be Royal Mines. 

S 3. Provided that their Majeftics, and all claiming Royal Mines under 
them, may have the Ore of ſuch Mines (other than Tin Ore in the Counties of 
Devon and Corwrwall) paying to the Proprietors within 30 Days after the Ore 
is laid upon the Banks, and before the ſame be removed, the Rates follow- 
ing, viz. for all Ore waſhed wherein is Copper, 161. per Tun; and for all Ore 
waſhed wherein there is Tin, 40 5. per Tun; and for all Ore waſhed wherein 
there is Iron, 40 5. per Tun; and for all Ore waſhed wherein there is Lead, 
9/. per Tun, and in Default of Payment, it ſhall be lawfal for the Proprietors 
to diſpoſe of the Ore. 

S. 4. Nothing in this Act ſhall alter the Charters granted to the Tinners of 
Devon and Cornwall, or any of * Liberties, or make void the Laws of the 
Stannaries. 

tee ee Z. N. 29. 
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(K. a. 2) Relegation. 


13. JN the Time of E. 1. there was a Mine of Silver. 1 E 2, 

Rot. at. 1. part M. 4. 20 E. 2. Rot. Fin. M. 11. De 
Minere Auri Colligend. pro Rege. Among the Petitions in the Par⸗ 
llament 18 E. 1. Fol, 2. there 1s ſuch Petition, Stephanus de Aſhby 
de London petit, quod Rex ei miſereatur, & quod concedere velit quod 
poſſit ingredi Ci vitatem ad ſupervidenda bona ſua quæ non vidit per qua- 
tuor Annos &c. — quod non faciet quicquam contra Regem vel Coro- 


nam, nec contra Pacem, & Rex recipit eum ad Gratiam, & ad Moram in 
Civitate. | | 


14. 2 E. 1. Rot, Elauſo Memb. 13. Rex Majori + Vicecomitt- 


bus London ec. Precipimus #c. quod ſi Richardus A. cc. quos 


vos Occaſione quarundam Tranſgrefſionum ets impoſit. cepiſtis c 
— cms noſtra de Newgate detinetis, tactis ſacrolanctis Evan- 

its juraverint coram vobis quod ipſi de cætero in Civitate predict. 
Moram non facient nec dd tandem fine noſtra æ Civium ejuſdem-Ct- 
vitatis Licentia non Revertentur, tunc cos a Priſona predicta de- 
liberetis æ omnia bona + Catalla ſua per vos Occaſione predicta Ar 
reſtata reſtituatis eisdem c. 

15. Exile for a time is ſaid by ſome to be a Relegation. Co. Litt. 133. 


„ 


—— 


222 | LEED 
Fol. 173. bis, 


— — | 5 
4 (L. a) War. 4 af HL , 
Courts of 


Juſtice are 


., , 


. 
open, and I, 31 ID. 3, Edict Rennilworth enacted inter alia, They that bab 


the Judges nothing thall ſwear, finding ſuffictent Surety, that from thencetorth: 
a ini 


they ſhall keep the Peace, and ſuffer Satisfaction and enance atter 
lane men by the Judgment ol the Church, except Perſons baniſhed, to whom the 
Las ed Ring only may remit. 
M | 
— and Violence, and diſtribute Juſtice to all, it is ſaid to be Time of Peace So when by I 
vaſion, Iaſurrection, Rebellions &c. the peaceable Courſe of Juſtice is diſturb'd and ſtopp'd, fo as the 
Courts of Juſtice be as it were ſnut up, then it is ſaid to be Tire of N ar. And the Trial hereof i. 2 the 

ered 
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Records and Judges of the Courts of Juſtice ; for by them it will appear whether Juſtice? had her equal 
Courſe of Proceedings at that 'T'ime or no; and this ſhall not be tried by fury. Co. Litt. 249. b.— 
To make a ſolemn War according to the Law of Nations, two Things are redfiired, 1ſt. That the 
waging thereof muſt on both Sides be by the Authority of Such as have the Supreme Power in the 
Commonwealth. 2. That certain Rites or Ceremonies be us'd therein. But of Publick War leſs ſo- 
lemn, it is otherwiſe ; for they may be without thoſe Ceremonies, and againſt private Perſons, and be 
waged by any Magiſtrate. See Grotius de Jure Bell: &c. 1ſt Part cap 38. -Spelm. Gloſſ. Ver- 
bo Guarra als. Guerra tranſlates it Bellum, and that it ſignifies not only that Publick War which ts 
waged by Princes, but Private War alſo, which is between Families, Capitali Inimicitia (quam Faidan: 
vocant) conſtitutas. 

The getting of Letters of Repriſal againſt a Nation, does not make a War between both States; nor 
can they be ſaid to be at Enmity. Molloy 10. cap. Marg. 10. cites 12 E. 3. fol. 13. Coram Rege & 
Concilio in Camera Stellarnm. Mich. 2 R. ;. fol. 2. a. 


2, And after in the ſame Statute, If there be any of whom, it is 
ſuppoſed that he will make ot procure War, the Lord Legate and the 
King ſhall provide ſuch Surety as ſhall ſeem expedient, by ſending 
them our of the Realm for the Time, or otherwile as they ſhall think 
convenient. 

3. P. 13. E. 2, B. G. Rot. 12. The Cuſtodes of the Truce 
give Licence to certain Men co go and ſell and buy their Merchandizes 
in Scotland, which was then Enemy of the King. And for this the 
Merchants were impleaded; and tho' the Licence was void, yet they 
are pardoned by the King. | 

4. Rot. Parl. 3. D. 5. 2 Dart. N. The Commons pray, , %, 
That where any Maletactors take any Goods * ot one coming from "rp bt 
Flanders, and any of them bring Part of the Hoods, to the Value of cent) 

40 8. to the Vill of Sandwich; and upon Suggeſtion to the King a 
Commiſſion was granted to the Conſtable of Oover, to levy. of the 
Vill aforefatd 801, (for ſo much was ſuggeſted to be brought to the 
Vill;) and therefore pray that this Tommilſſion be repealcd, becauſe 
it is againſt Magna Charta, upon Suggeſtion without Proof at 
the Common Law. Anſwer ; Be the Execution in the Batter by 
the Chancellor of England, according to the Form and Effect of 
the 4 N lately made between the Realm of England and thoſe of 

*landers. 

5. Rot. Parl. 43. E. 3. N. 25. The King granted to all his von 
Lieges, that they thould hold to them and their Heirs all Lands, % es 
Caſtles, Cities tc. in France which they ſhould conquer there #c. xe 25. 

That they 


ſhould enjoy and bear all ſuch &c. except to the King, all Royalties, and the Lands of the Church, 
and that every Perſon of his own Conqueſt and Proweſs ſhould have Charters. 


6, 15 V. 6. cap. 7. It was complained that Alien Friends kreight⸗ 
ed the Ships ot Alten Enemies, in Supportation of the ſald Ene- 
mies, by which it is enacted, Jnalmuch as it is not contrary to the 
League between the King and ſome of his Allies, that if it happen 
that any Yerhandtzes of the Aliens of the Amity atorefatd, be taken 
by the ſaid Lieges atter æc. or any Ships or Vellels of the ſald Ene 
mies of the King, not being under the Ring's fate Conduct and 
Protection, that then the fatd Lieges may them retain and enjoy 
without any Impeachment or Veſtitution thereof to be made. This 
was ordained to continue for two Bears, and longer if the King 
pleaſe. 18 P. 6. cap. 9. accorvingiy. | 

7, It is lawful to take the Ships, Goods and Yerchandizes of the 
King's Enemies, if they have not Sate Conducts inroll'd in Chancery, 
2 I). 6. cap. 1. 27 H. 3. Rot. Vaſcon. Charter and JIatent. Ju Mr. 

elden. ä 

8. The King grants Licence to to take the Goods of his 
Enemies by Land and by Sea, ſo that the King have the Yoiety, 


9. 2 R. 


if 
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The Caſe 9. 2 R. 3. 2. Per all the Juſtices in the Exchequer Chamber, It 
was, A Sfa- ont Enemp takes the Goods of another Enemy upon the Sea, this 
niſh, Mer- ig not Spoliatio nec Depredatto, ſed legaus Captio, prout quiitbet 


bit a iinucus capit ſuper unum c alterum. 
ill in the Exchequer Chamber before the King ard Council againſt divers Engliſhmen, ſet- 
ring, forth that Depredatus & Spoliatus fuit upon the Sea Juxra Partes Britanniz per quendam 
Virum Bellicoſum de Britannia de quodam Navi and of divers Merchandizes therein, which 
were brought into Ergland, and came unto the Hands of divers Engliſhmen, naming them, 
and had Proceſs againit them: They came in and pleaded, That in regard this Depredation 
was dot by a Stranger, ard not by the King's Subjects, they ought not to be puniſhed ; for the Statute 
31 H. 6. cap. 4 gives Reſtitution by the Chancellor in Cancel laria ſibi vocato uno j udice de uno Banco, 
vel altero; and by the Statute 27 H. 3. cap. 13. That Reſtitution may be made by the Chancellor him- 
ſelf without any Judge; it was reſolved, That ( Quiſe vis Extraneus Kc) who brings his Bill upon this 
Statute to have Reftitution, debet probari, quod tempore Captionis fuit de Amicitia Domini Regis; and alſo 
that he who took him and robb'd him was alſo dub Obedientia Regis, vel de Amicitia Domini Regis 
ſive Principis Querentis ; becauſe if he was an Enemy, and as ſuch took the Goods, then Non fuit Spo- 
liatio, nec Deeds, ſed legalis Captio, prout quilihet Inimicus capit ſuper unum & a terum. And 
this was the Opinion of all the ſ udges then in the 2 Chamber. Cited by Coke Ch. J. 3 Bulſt. 
28. Paſch. 13 Jac. in Marſh's Caſe ———Ss, P. in the Caſe of Samue! Prlagii Ambaſſador from 
the K ing of Morocco to the States General, who in his Return took a Spaniſh Ship. But there being open 
Hoſt ility between Spain and Morocco, this in Judgment of Law is not Spoliatio, but Legalis Captio. And 
if one Enemy do take the Goods of another, this is not Felony. Cited by Coke Ch. 3 Buſt 27. 28. 
— —— 5. C. 4 Inſt. 152. Roll R. 175. S. C by Name of Palachie's Caſe, cited by Coke. And 
it being agreed by the Civilians, That the Spaniſh Ambaſſador might proceed Civiliter againſt Pelagii 
for the Goods here, becauſe they are in ſolo Amici, the Reporter ſays Gr: for it ſeems that by the 
Law of Nations one Enemy may lawfully take from another — 4 Inſt. 1 54. ſays it was reſolved by Pop- 
ham Ch. J. and the whole Court of B. R. Trin. 2 Jac. to be againſt the Law of England, to proceed 
Civiliter in the Admiralty ; where the Caſe was, That the King of England was in League with Spain 
and the Hollanders, and there was Enmity between the King of Spain and Holland; and a Hollander upon 
the High Sea in Aperto Prelio, took the Goods of a Spaniard, and brought them into England intra Corpus 
Comitatus ; and becauſe the Goods were in Solo Amici, the Spaniard libelled for them Civiliter in the 
Admiralty, it was reſolved per tot Cur. of B. R. upon Conference and Deliberation, That the Spaniard 
had loſt the —_ of the Goods for ever, and. had no Remedy in England for them; and relied princi- 
Ily upon the of 2 R. 3. being of great Authority. And Lord Coke ſays, That the Solicitor 
he the King of Spain was at firſt much offended with this Reſolution of B R. but when he had taken 
Advice, and underſtood the Reaſon thereof, he was well ſatisfied —— And it was reſolved in Palachic's 
Caſe, that had he not been an Ambaſſador, he could not be a Pirate or a Felon. Ibid — 


